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ABBItsr| 4 TiON». 




*%v • ^ 

Cntw. & D. Alur, O, ., 

Cress. Insolv. Oua. 
Onppa* Church Gas. 

Cro. Oar* . • . ■ 

Crf<. JSLa. 

Oro. Jao. 

Oru. Dig. 

Ounn. . 


Curt. 


Oc»wfind4md'']|^% Oases I 

Ctasewellffl InsoAij^OT Oaseq^l to]., 1837'HNi9 ^ 
Oripps’ ^areli and CuerayC&ses, 8 perte^ |M7>—<§800 
Ttr okeSK ^Lep<Mrte iww. Cl^Aries I., Aing’s Bsiidb and 
Pl^aa, 1 toL, I 62 d-~ 1 M 1 

CraHHop^ports temp. Bjikabeth, Xit^a Bendh /ttui 
uQPlbn Pleas, 1 toI., 1588—18(1^ 

Oroke's Eeports (emp. James I.. Eing^ Bench aw) 
Common Fleas. 1 roL, 1603—1685 
Cmise’e Digest of the Taw of Beal Propertr, 7 vols 
Cunningham’s Beports, Sing’s Behoh, fol., 1 toL, 
1734—17S6 

Curteis* Eoolesiastioal Eeports, 3 sols., 1834—1844 


Dalx. 

Dan. 

Dan. & LI. 

Dav. & Mer. 

Dav. Pat. OiH 
Dav. Ir. 

Tihv 

Dea. ft Sw. 

Deac. 

Deao. & Oh. 

Dears, ft B. 

Dears C. C. 

Deas ft And 

De O. 

De G. F. ft J. 

De O. ft J. 

De O. J. ft 8ui 
DeO. M. ftG. . 
De G. ft Sm. 
Dslane .. 


Den. 

Dick. 



Dods. 



Dalrymple'a Deoisions, Couit of Session (Scotland), 
fol., 1 vol., 1098—1780 

Daniell’s Beports, Exchequer in Equity, luvoL, 1817 
—1823 

Dansou and Lloyd’s Meicautile Oaftes, 1 voL, 1828— 
1829 

Davison and Hen vale’s Reports, Queen’s Bench, 
1 vol., 1843—1844 

Davies* Patent Oases, 1 vol., 178u —1816 , 

Davys’ (or Davies’ or Davy's) Reports (Delaud), 
1 vol., 1604—1611 

Daj's Election Cases, 1 vol, 189.f —1893 

Deane and Swabey’s Ecclosiastiual Bepoits, 1 vol., 
1853—1857 

Deacon’s Beports, Bankruptcy, 4 vols., 1834—1840 

Deacon and Chitty’s Bepoits, Bankruptcy, 4 vole., 
1838—1835 

Dearsly and Bell’s Oroirn Cuses Reserved, 1 vol 
18o6—1858 


Deal sly’s Crown Cases Reset ved, 1 vol., 1852- 185'i 

Deas and Andeisou’a Deeiaious (Scotland), 5 vols , 
1829—1832 , 

De Gex’s Repoita, Bankiuptcv, 1 vol., 1844—1818 

De Gex, Pisher, and Jones’s Repot ts. Chancery, 

, 4 vols., 1859—1862 

De Gex and Jones’s Reports, Chaucoiy, 4 vols , 1857 
—1859 

De Gex, Jones, and Smith's Repuits, Chancery, 
4 vols., 1862—1866 

De Gex, Hacnaghten, and Goidon’s Reports, Chan¬ 
cery, 8 vols., 1851—1837 

De Gex and Smale’s Reports, Chauoeiyvl^ vols , 1846 
—1852 


Delane’s Deoisions, Rovimon Courts, 1 vol, 1832— 
1836 

Deiuson’s OiOiWn Cases Reserved 2 vols., 1844 1852 

Dickens’ Rc^rts, Chancery, 2 vua, 1639—1798 
Justazuan’s Digest or Pandects 

Dicleton's, Decisions, Oouit ot Sessiqp (Scotland). 

fol., 1 dbL, 1665-1677 ^ 

Dedson’e B^orts, Admiralty, 2 vulK 1811—1822 
““ Bepoits, Chancery, 1^-, 1836>^1887 
[leelgKm Coses, 4 vole., j4i4—1770 3. 

s’ Reports, King’s BeDqh,'4 vols., 1778—1785 
DovPa Reports, House of Xond^ G voU., 1812—1818 
Dow and Clark’s Beports, Uou64 of uorOH, 2 vols., 
1827—1832 * ^ 

Dowling and Lowndes’ I^actics Beports, 7 vola^ 
1843—1849 I -- 










ABSaeVIATTONS. 


•lii 


Dow. A Ry. (k. b.) 
Dow. iS; By. (m. o.) 
Dow. A By. (n. p.) 
Dowl. 

Dowl. (n. 8 .) 

Dr. A Wal. 

Dr. A War. 

Drew. 

Drew. & Sm. 

Drinkwater 
Drury temp. Nap. 

Drury ten^. Bug. ^ 

Dugd. Orig. 

Dun]. (Ct. of Sesa.) 

Dunning . 

Durie 

Dyer 


Dowling and Byland’a Beporti, King’s Benoh^ 6 rola, 

*■ 1822—1827 

Dowling aiid Byland’a Magistrate*’ Cases, 4 rols., 
1822—1827 

Dowling and ’Byland’8 Beports, Nisi Prius, 1 part, 
1822—1823 

Dowling's Practice Beports, 9 toIb., 1830—1841 

•Dowling’s Practice 'Beports, Nbw Sttries, 2 toIs., 
1841—1848 

Drury and Walsh’s Beports, Chanceiy (Ireland), 
2 vole., 1837—1841 

Druiy and Warren’s Beports, Chancery (Ireland}, 
4 Tola, 1841—1843 

Drewry’s Beports, Chancery, 4 yols., 1852—1859 

Drewry and Smale’s Beports, Chancery, 2 toIs., 1859 
—1866 

Drinkwater’s Beports, Common Pleas, 1 yol., 1839 

Drury’s Beports temp. Napier, Chancery Ireland), 
1 vol., 1858—1859 

Drury’s Beports temp. Sugden, Chancery (Ireland), 
1 vol., 1841—1844 

Dugdale's Oiigines Juridioiales 

Dunlop, Court of Session Cases (Scotlaud), 2nd series, 
24 vols., 1888—1862 

Dunning’s Beports, King’s Bench, 1 toU, 1763— 
1764 

Dune’s Decisions, C^urt of Session (Scotlaud), fol., 
1 vol., 1621—1642 

Dyer’s Beports, King’s Bench, 3 vols., 1613—1681 


B. & B. .. 

B. * E. .. 

E. B. A E. 

Bag. & Y. 

East • . 

East, 1’. or* 

Eco. A Ad. 

Eden 

Edgar 

Edw. 

Elohies .. .* 

**■ ' 

Eng. Pr. Oas. f 
Bq. Cas. Abr. .. 

Eq. Bep. 

Esp. , .. 

Exch. .. 

Ex. D. 


P. A'^F. .. 

F. (Ct. o4^eBa,]r ^ ‘ . 
h^ac. CoU. (witli datn) ,, 



Ellis and Blackburn’s Beports, Queen’s Bench, 

8 vols., 1852—1858 

Ellis and ElUs’a Beports, Queen’s Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis's Beports, Queen’s Bench, 

1 vol., 1858—1860 

Eagle an^Youi^’s Tithe Oases, 4 vols., 1223—1826 
East’s Beports, bang’s Bench, 16 vols., 1800—1812 
East’s Pleas of the Crown 

Spinks’ Ecclesiastical and 4-dmu’alty Beports, 2 vols., 
1853—1856 

Eden’s Beports, Chanoery, 2 vols., 1757—1766 
Edgar’s Decisions, Court of Session (Scotland), foL, 
1724—1725 

Edwards’ Beports, Admiralty, 1 vol., 1808—1812 
Elohies’ Decisions, Court of Session (Scotland), 

2 vols., 1X33—1754 

Boscoe’s English Prize Cases, 2 vols., 1745—1868 
Abrid^^ent of Oases in Equity, fol., 2 vola, 1667— 
174? 

Equity Bepora, 3 vola, 1858—1856 
Espinasse's Beports, Nl^ Prius, 6 vols., 1793—1810 
Exchequer Beports (Welsby, Hurlstone. and Gor¬ 
don^ 11 vol*., 1847—1866 

Law Beports, BScchequer Division, 6 vols., 1676— 
1880 

Poster and PinlsSon’s Beports, Mlai Prius, 4 volSi. , 
1866—1867 , ' 

Eraser, Court of Session Cases (Scotland);'4tk aerMM,i. '' 
1898—1006 ^ ’ 

Paoiilty of Advocates, Collection' of Decisions, 

of Siessiou (Scotlaud), fol., 1st and 2]id asri«s„ ^ 
21 vols.. 1762—1826 




A RBREVIATIOKS. 


im 


F*c. CoU, (M. B.) (with 
(bto) 

FftlOa • • • • • • 

Falo. ft Fits. 

j • 

Ferg .. 

Fitz-Q. .. 

Fitz. Nat. lirev. 

FI. ft K. 

Fonbl. 

For. 

Forb. 

Port, De Ijaiid. 

Fortes; Hep. 

Post. 

Fount. 

Fox & S. Ir. 

Pox & S. Reg. .. 

Froom. (CH.) 

Fi-eem. (K. b ) .. 


Faculty of Advocatea, OoUeotion of DooIsumib. Oourt 
of Session (Soottand), Seri«s» 16 yols., 1825— 
1841 

Falconer's Decisions, Oourt of Soirion (Scotland), 
2/Tols., fol., 1744—1761 

Fialopoer and Fitzherbert's Election Oasee^ 1 yoL, 1835 

Fei^^n^ Consistorial Deoisibns HSootland), 1. rol., 
1811—1817 

Fitz-Gibbons’ Reports, Elng’s Benoh, fob, 1 toI., 
1728—1731 

Fitzherbert’s Natura Rrevium 
Flanagan and Kelly’s Reports, Rolls Oourt (Ireland), 
1 vol., 1840—1842 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1840— 
1652 

Forrest’s Reports, Exchequer, 1 vol., 1800—1801 
Forbes' Deoisrons, Court of Session (Scotland}, fol,, 
1 vol., 1706—1713 . , 

Fortescuo, iJe Laudibus Legum Ai&gliee 
Fortescue’s Reports, fol., 1 vel., 1692—1736 
Foster’s Crown Cases, 1 vol., 1743—1760 
Fountainhall's Decisions, Court of Session (Scotland}, 
fol., 2 vols., 1678—1712 

M. 0. Fox and T. B. C. Smith’s Beporrs, King'a 
Bench (Ireland), 2 vols., 1822—1825 
J. S. Fox and 0. L. Smith's Registration Cases, 

1 vol., 1886—1896 

Fi oeman’s Reports, Chancery, 1 vol., 1660—1706 
Freeman's Reports, King’s Bench and ODormob 
Pleas, 1 vol., 1670—1704 


Gal. & Dav. 
Gale 

Gib. Cod. 
Giif. 

GUb. 


Gilb. C. P. 
Gilb. (cu.) 
GUm. ft F. 


Gl. ft J. .. 


Olanv. 


Glauv. El. Chs. .. 
Glascock . 

Godb. . 

Gouldsb. . 


'Gov 


#. ftO. .. 


a.ftN. 


Gale and Davison's Reports, Queen's Bench, 3 vols., 
1841-1843 

Gale’s Reports, Exchequer, 2 vols., 1836—1836 
Gibson’s Codex Juiis Jilcclesiastici Anglican! 
GiKard’s Reports, Chancery, 6 vols., 1867—1866 
Gilbert’s Oases in Law and Equity, 1 jxtl., 1713 — 
1714 

Gilbert’s History and Practice of the Court of 
Common Pleas 

Gilbert’s Reports, Chancery and Exchequer, fol., 
1 vol., 1706—1726 

Gilmour and Falconer’s Decisions, Court of Session 
(Scotland), 2 parts. Part 1. (Gilmour) 1661—1666, 
Port II. (Falconer) 1681—1686 
Glyu and Jameson’s Reports, Bankr&tcy, 2 vols., 
1819—1828 

Glaiiville, De Tiog^bus et Oousuetudinibus Begni 
Aiighm 

Glonviilc's Flection Cases, 1 vol., 162^1—1624 
Glascock’s Reports (Lreluiid), 1 vol., 1831—1832 
Godbolt’s Reports, ICiug’a Bench, Common Pleas, 
and Exchequer, 1 vol., 1574—16^> 
Qouldsborougn’s Reports, Queen's J^nch and King's 
Bench, 1 vol., 1686—1601 ^ 

Gov's Reports, Nisi Prius, 1 vol^l818—llteo 
OwiRim's Tithe Cases, 4 vol8.p224—1824 ^ 


liiulstone and Coltman's ReporhJ, Exchequer, 4 vols., V 

1862—1866 Jr 

Hnrletone and Norman’s Reports, Exchequer, 7 v<) 
1866—1862 




Abbreviations. 


liv 


H. & Tsr. 

H. & W. 

H. Ij. CaB. .. 

Half. Adm. 

Hag. Con. 

Hag. Eoo. 

Hades 

Hale, C. L. 

Hale, P. C. 

Har. & Bvith. 

Har. & W. 

BLaro. ... 

_ • 

Hard. 

Hare • • I * 

Hawk. P. O. 

Hayes .. 

Hayes & Jo .. 

Hem. AM. 

^lefc. .. •. 

£[ob. .. .. 

Hodg. 

BLog. ■. .. 

Holt (ADltf.) 

Holt (eq.) 

Holt (k. b.>.. ' .. 

Holt (n. p.) 

Home, Ot. of Sess. 

Hop. & Colt. 

Hop. & Ph. . • 

Horn .# 

Hot. Suppl. 

Hud. AB. 


Hume ' .. 
Hut. 

Hy. Bl. .. 





.. £[all and Twells’ Reports, Chancery, 2 toIs., 1848-—' 
« 1860 

.. Hurlstone and Walmsley'a Reports, Exchequer, 

1 voL, 1840—1841 - . 

.. Clark’s Reports, House ot Lords, 11 toIs., 1847—1888 
.. Haggard’s Reports, Adzriiralty, 3 tuIs., 1822—1838 
.. Haggard’s Cousistoria|J^P 9 ^s, 2 toIb., 1789—1821 
Haggard’oHocleaia^ci^. Reports, 4 vols., 1827—1833 
.. Haues’s Decisions, Court of Session (Scotland), 

2 Tols., 1706—1791 
.. Bale’s Common Law 

,. Hale's Pleas of the Crown, 2 vols. 

.. Harrison and Ruthorfurd’s Reports, Common Pleas, 

1 Tol., 1865—1866 

.. Harrison and Wollaston’s Reports, King’s Bench 
and Bail Court, 2 Tola., 1835—1836 
.. Uarcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681—1691 

.. Hardres’ Reports, Rxohequer, fol., 1 toI., 1655—1669 
.. Hare’s Reports, Chancery, 11 toIs., 1841—1853 
., Hawkins’s Pleas of the Crown, 2 vols. 

.. Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830— 
1832 

.. Hayes and Jones’s Reports, Exchequer (Ireland), 

1 vol., 1832—1834 

.. Hemming and Miller’s Reports, Chancery, 2 rols., 

1862— 1865 

.. Hetley’s Reports, Coimnon Pleas, fol, 1 vol., 1627— 
1631 

Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 
—1625 

.. Hodges’ Reports, Common Pleas, 3 vols., 1835— 
1837 

.. Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 
—1834 

.. W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

.. W. Holt’s Equity Reports, 1 vol., 1845 
.. John Holt’s Reports, King’s Bench, fol., 1 vol. 
1B88—1710 

.. F. Holt’s Repo^ Nisi Prius, 1 vol., 1816—1817 
.. Home’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1735—1744 

.. Hopwood and Cultman’s Registration Cases, 2 vols., 
1868—1878 

.. Hopwood and Pliilbrick’s Registration Cases, 1 vol., 
1868—1867 ,1 

.. Horn and J^Liirlstoiie’s Reports, Excheciuer, 2 vola.» 
1888—1839 

.. Hovondeu’s Supplement to Yesey Jun.’s Reports,, 
Chancery, 2 vols., 1753—1817 
.. Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Irelandl, 2 vols., 1827—1831 
.. Hume’s Decisions, Court of Session (Sootlaud), 

1 vol., 1781—1822 

.. Hutton’s Repents, Common Pleas, fol., 1 vol., 1617— 
1638 

.. Henry BlarkstoiMis Reports, Common Pleas, 2 vola, 
1788—1796 

Irish Common Law Reporta, 17 vols., 1849— 

.. Irish Oham-e^ Reports, 17 vols., 1850—1867 
.. Irish Eqiutv Reports, 13 vols.. 1838—1851 
Irish liSW Reports, 13 vols., 1838—18fit 




ABBRByi4TI01ii. 


W 


# 


L h. T. 

I. B. (pi«>ced«d by date) 
X« B* Xj* ■ • 

I* B« • • • 

Ir. Giro. Cas. 

XjT* • • 

Ir. L. Beo. let ear. 

Ir. L. Beo. (n. a.) * 

Irr. . • . • . • 


Irish Latr Timea, 1867 -(onmnt) 

Trwh Reports, since 1896 11. B.) 

Irish Reports, G-ommon Ijbw, 11 eote., 1866«—1877 
Irieh Beports, iSquity, ll vols., 1866—1877 
Ixaih Circuit Cases, 1 enl., 1841—1843 

Jurist, 18 voIb.,, 1848-—18(l8i> * 

B^^aeoorder (Irdaiia) let eo^ae, ^ erde.. 4W7— 

Lav Recorder (Ireland) New Series, 6 vda., 1833-^ 
1838 

Irvine's Justiciaty Beports (Scotland), 6 vols., 1853— 
1867 


J. Bridg. 

• ■ 

J. P. 

a • 

J. Shaw, Just. .. 

• a 

Jac. 

a * 

Jac. & W. 

• « 

Jebb, C. C. 

• • 

Jebb AH. 

a a 

Jebb & S. 

•. 

Jenk. 


Jo. & Car. 


JO» a m 


Jo, £x. It. 

• • 

John. 

• • 

John, ft H. 

• * 

Jar. 

« • 

eJUTk * * 


Juat. Inst. 

* * •» 

K ft O. 

a ■ 

JSe & Ja 

• • 

K. B. (preceded by date) 

Kames, Diet. Deo. 


Karnes, Bern. Dec. 

< - 

Ksanes. Sel. Dec. 

a • 

Kay 

Keo. 

• • 

Keen 


Keil* 

e • 

MA . 

a a 


a m 


ie 



Sir John Bridgman’s Bepoi-ts, Common Pleas, fol., 

1 yoL, 1613—1621 

Justice of the Peace, 1837—(current) 

J. Shaw’s Justiciary Beports (Scotland^ 1 veL, 1848 
—1852 

Jacob’s Beports, Ohanoery, 1 red.. 1821—1823 
Jacob and Walker’s Bepoxie, Ghaaoery, 2 rola, 1819 
—1821 

Jebb’s Crown Gases Beserved (Ireland), 1 toL, 1822 
—1840 

Jebb and Boilrke’s Beports, Queen’s Bench (Ireland), 

1 voL, 1841—1842 

Jebb and Symee’ Beports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenkins’ Beports, 1 roL, 1220—1623 

Jones and Cazey’s Beports, Exchequer (Ireland), 

1 Tol., 1838—1839 

Jones and Ba Touche’s Beports, Chancery (Ireland), 

3 vols., 1844—1846 

T. Jones’ Beports, Rxohequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Beports, Chancery, 1 toI., 1868—1860 
Johnson and Memming’s Beports, Chancery, 2 rols., 
1860—1862 

Jurist Beports,* 16 rols., 1837—1854 

Jurist Beports, New Series, 12 vols., 1*855—1667 

Justinian’s Institutes 

Keane and Grant’s Begistration Cases, 1 voL, 1854— 
1862 

Kay and Johnson’s Beports, Chancery, 4 vols., 
1853—1858 

Law Beports, Kin^s Bench Division, since 1900 
(ay., [1901J2K. B.) 

Karnes, Diotionary of DeoisionB, ^Court of Session 
(Sootland), foL, 2 vols., 1540—1741 
Komea, Bemarkable Decisions, Court of Session 
(Scoilitud), 2 vols., 1716—1752 
KamcH, Select Deoiaioiis, Court of Session (Scotland), 

1 vol., 1752—1788 

Kay’s Beports, Chancery, 1 voL, 1853—1854 
Keble’s Raports, fol., 3 vids., lMl>wl677 
Keen’s Bemrts, Bolls Court, 2 1836—1838 

K^w^s Beports, King's Bench, ftd., 1327— 

Sir John Kelyng’s Beports, Crown Oases, foL,\ voL, 
1662—1707 

W. Kelynge's Beporte, fol., 1 vol., Chancery, 1730— ^ 
1732; ‘^Ach, foL, 1731—173# 

K»nyon’'8 Notes ol O sass , Sing's Bsnaii, 3 vsUv 
1753—1759 ^ 
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Abbreviations. 


Keny. (ch.) 

Kilkorraii 

Kxiapp 
Kn. & Oinb. 


LA. 

Ij. A Q. temp. J’hink. 

Ij. & O. te/t,p. Hill'd. 

li. A Welsh 
L. O. R. 

"L. J. , • ■ 

li. J. (aDM ^ . 

L. J. fuoy.) 

Xi. J. roiT.) . • 

lj. j. (c. P.) 
li, J. IKOOD.) 

L. J. IKX.) 

L. J. (XX. KQ.) 

L. J. (k. b. or a. li.) 

L. J. (M. o.) 

L. J. N. O. 


Ij. j. (o. S.^ • • . 

Ij. J. (P.) . • • 

L. J.(P. Am.) .. 

It. J (r. c.) 

L. J (1>. M. A A.) 

Ij. M. & P. 

li. R. 

Ii. R. A. & EL .. 

li. R. O. O. R. .. . 

lj. R. C. P. .. . 

l i. R. Eq. 

L. R. Exoh. 

Ti. R. H. Ii. ‘ . f 

L. R. Ind. App. 

Jj. R l»d. App. Su^tp 
Vol. 

lj. R. It. . .. . 

L. R. P. O. ^ 

L. R. P. & D. .. 

L. R. Q. B. .. . 

* L. R. ^ A Div. 4 . 

4 

k. 'a 

^ Ij. T. t.. . 

]\T. Jo. 

Ij^^. fo. s*! • • 


Cbaiici'iy <'hshh hi Vol. II. ol Heiiyou's Mutes ot 
. i'aftoA, ] i.i.i I7ij4 

Ailkoiiiiii'h DriiHioriB, (Jijiirt of Hoebiou (ticotluiid), 
foL, 1 vol., 17:18—1752 

Knapp’s RoiMirts, Privy Cburicil, 3 vole., 1829—1836 
Knapp and Oinbler’e l^eclion Cnees, 1 vol., 18.34— 
183d 

Lord Advocate '■ 

Lloyd and Goold’e Jteports temp. Pliinkott, Chancery 
(Ireland), 1 vol., 18:il—1839 
Lloyd and Qoidd’s Reports tnap. .Sugdoii, Chancery 
(Ireluiid), 1 vol., 18:i.i 

Lloyd and W’elsby’e Connnercial and Mercantile 
Citses, 1 viil., 1829—18.30 
Local Cloveininont Reports, 1902 (cuiront) 

Law Journal, IbOti -(curreiit) 

Law Journal, Admiralty, 18()5—1875 
I jaw Journal, Bankruptcy, 1832—1880 
Ijaw Journal, Chancery, 1822—(current) 

Law Journal, Common I’Jeas, 1822—1876 
Law Journal, EccJesiasticalCnsne, 1888—1876 
Law Journal, Exchequer, 18.30 —1875 
Law Journal, Exchequer in Equity, 18:io—1811 
Law Journal, King’s Bench nr Queen’s Bench, 
1822- - (current’). 

Jiaw Joui'nal,Mii.‘;iHtraies’ Csises, 1826—1896 
Law Journal, Not* i of Cases, 1866—1892 (from 1893, 
see Law Journal). 

JiAw Journal, Old Rories, 10 vols., 1823—1831 
Law Journal, Probate, Divorce and Admiralty, 1876 
— (cunent) * 

Law Journal, Probate and Matrimonial Cases, 1858— 
1869, 1866-1875 

Law Journal, Privy Council, 1866—(current 
Law Journal, I’lobule, Matrimonial and Admiralty, 
1860—1866 

Lowndes, 4Jaxwoll, and Pollock’s Reports, Boil 
^Court and Practice, 2 vols., 1860—1851 
Law Repoits 

liaw Repoits, Admiralty and Ecclesiastical Cases, 
4 vols., 1866—1876 

Law Reports, Crown Cases Reserved, 2 vela, 1865— 

1875 

Ijaw Reports, Common Pleas, 10 vols., 1865—1875 
Ijaw Reports, Equity Oases, 20 vols., 1866-—1876 
Law Reports, Exchequer, 10 vols., 1865—187., 

Law Repo^, English and Irish Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866—1875 
Law Reports, Indian Appeals, Privy Council, 1873— 
(current) 

Law Reports, Indian Appeals, Privy Council, 
Supplementary Yolume, 1872—1873 
Law Reports (Ireland), Chancery and Common Law, 
32 vols., 18 1 7—1893 

Law Reports, Privy Counoil, 6 vols., 1866—1876 
Law Reports, Probiate and Divorce, 3 vols., 1865— 

1876 

Law Reports, Queen's Bench, 10 vols., 1865—1875 
Zjaw Reports, Scotch and Divorce Apjieals, House 
of Loros, 2 Tols., 1866—1875 
Law nmes Reports, 1850—(current) 

Ijaw Times Newspaper, 1843—(ouixent) 

Law Times Reports, Oil Series, 34 vols., 1843—MW 





Abbreviations, 




Lane .. 

Let, 

Jjaws. Reg. Oas. 
Ld. Bajm. 


Ij€>ach 

Lee 

Lee temp. Hard. 
Le. & Ga. 

Leuu. 

Lev. 

Lew. 0. O. 


I/ey 

Lib. Asr< 

Lilly 

Litt. 

Lotft 

liong. & T. 

Lud. E, C. 
Lumley, P. L. C. 
Lush. 

Lut. 

Lut. Reg. Cas. . 
fjyud. .. ■ 


.. Lane's Beports, Eschemier, fol., 1 voL, 1600—1611 
.. Latch's B^Mrts, King's Benoh, fol., 1 vol., 1620—1628 
.. Lawson’s Registration Oases, 1880—{ourrenQ 
.. Lord Baymond's Beports, Sng'sBenah and GonuttOisr 
Bleas, 3 vola, 1694—1733 
.. L6i^*s Qrowa Oases, $ ToIa., 1730—1814 
.. Lee’s Eooledastiieal Judgments, 2 vots.«.1763—i 

17^ 

,. T. Lee’s Cases temp. Hardwicks, King’s Bench, 1 vol^ 
1733—1738 ^ 

.. Leigh and Cave’s Crown Oases Beserved, 1 vol., 1861 

—1865 

., Leonard’s Beports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1062—1615 
.. Levinz's Reports, King’s Bench and Common Pleas, 
fol., 3 vole., 1660—1696 

.. Le win’s Crown Cases on the Northern .drouit, 
2 vola., 1822—1838 

.. Ley’s Beports, Ki^'s Bench, fol.,^1 vol., 1608—1639 
.. Liber Assisarum, Year Books, 1—>61 Edw. TTL 
.. Lilly's Beports and Pleadings of Oases in Assize, fol., 
1 vol. 

.. Littleton’s Beports, Common Pleas, fol., 1 vol., 1627 
—1631 

.. Lofft’s Beports, King’s Bench, fol., 1 vol.*1772—1774 
,. Longtield and Townsend’s Beports, Exchequer (Ire¬ 
land), 1 vol., 1841—1842 
.. Luders’ Election Oases, 3 vols.. 1784—1787 
.. Luiuley’s Poor Law Caaes, 2 vols., 1831—1842 
.. Lushiiigton’s Beporte, Admiralty, 1 voL, 1869—1862 
.. Sir E. I mtwyche’s Entries and Beports, Common 
Pleas, 2 vols., 1682—1704 

.. A. J. Lutwyche’s Registration Cases, 2 vols., 1843— 
1853 

.. Lyndwood, Provinciale, foL, 1 voL 


M. & S. .. 
M. & W. .. 


Mac. & Q. 

Mac. & H. 

M‘Cie. 

-M'Cle. &Yo. 

Maofarlane .. .. 

Maol. & Bob. 

Macph. (Ct. of Bess.) .. 

2£acq. .. .. ,. 

Macr. 

Madd. 

Madd, A Q. .. 


ox 

ox, Exch. 


Wj^, & O. 


Maule and Selwyn’a Beports, King’s Bench, 6 vols., 
1813—1817” 

Meeson and Welsby’s Beports, Plxoheqtier, 16 vols.. 
1836~1«I7 

Macnaghleii and Gordon’s Reports, Chancery, 3 vola, 
184{>-- 1852 

Macrae and llertslet’s Insolvency Cases, 1 vol., 
1847—1852 

M'OleJand’s Reports, Exchequer, 1 vol., 1824 

M’Clelaud and Youngo’s Beports, Exchequer, 1 voL, 
1824—1826 • , 

Maofuilane’s Jury Trials, Court of'Session (Scotland), 

3 parts, 1838—1839 

Maclean and itobinson’s Scotch Appeals (House of 
Ijords), I vol., 1839 

Marpherson, Court of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Xiords, 4 vols., 
1849—1865 

Macrory’s Patent Oases, 2 parts, 1647—1856 

Maddox’s Beports, Chanoery, 6 vols., 1816—1831 

Maddock and Geldart’s Bep<£.», duteeery, 1 yol., 
1819—1822 (Vol. VI. of Madd.) 

Madox’s Formnlare AnglicaAum , 

Madox’s History and Antiqui^-ies of the Exchequer, J 
2 vols. ' 

Manning and Granger’s Beports, Common PWas, 

7 vols., 1840—1846 ; 



Abbbsttations. 


Iviii 


Ukn. ft By. (k. b.) 
llaji. ft By. (h. 0.) 

«• 

Mar. L. d 

March 

Mazr. 

Marsh. 

hfayD. . * 


Mer. 

Milv. .. 

Mod. Bep. 

Mol. 

Mont. 

Mont, ft A. 

Mont, ft B. 

Mont, ft Ch. 

Mont. D. ft J)e G. 

Mont, ft M. 


Moo. 1». C’. O. 
Moo. P. C. O. (N, 


» ) 


Moo. Ind. App, 

« 

Moo. ft P. 

Moo. ft S. 
Mood, ft M. 


Mood, ft B. 

Mood. O. O. 
Moore (k. b.) 

Moore (o. r.) 

Mor. Diet. 

Morr. 

Mob. 

Murp. ft H. 
Muxr. * .. 


» My. ft Or. ' 


• .. 


US ^ 


Manning and Bylaad's Beports, Bing’s Bench, 
• 6 Tols., 1827—1^ 

Manning and Byland’s Magistrates’ Cases, 3 Tola., 
1827^1830 

Manson’s Bankruptcy •and Company Cases, 1883-^ 
(ewnent) ' 

Maritime Law Bep<Hrft<“(Crockford), 3 vols., 1868— 
1871 

March's Beports, Sing’s Bench and Common Pleas, 
1 toL, 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 
Marshall's Beports, Common Pleas, 2 vols., 1813— 
1816 

Maynard’s Bepoits, £xche<{uer Memoranda of Edw. 
I. and Year Books of Edw. II., Year Books, Part I., 
1273—1326 

Megone's Companies Acts Cases, 2 vole., 1889—1891 
Merivale’s Beports, Chancery, 3 vols., 1816—1817 
Milwaxd’sEcclesiastical Bepo^ (Ireland), 1 vol., 1819 
—1843 

Modem Beports, 12 vols., 1669—1765 
Molloy’s Beports, Chancery (Ireland), 3 vols., 1808— 
1831 

Montagu’s Bepoits, Bankruptcy, 1 vol., 1829—1832 
Montagu and Ayi'ton’s Beports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Beports, Bankruptcy, 1 vol., 
1832—1833 

Montagu and Chitty’s Beports, Bankruptcy, 1 vol., 
1838—18J0 

Montagu, Deacon, and De Gex’s Beports, Bank- 
luplcy, 3 vola., 18-10—18-14 
Montagu and Macaithnr’s Bepoits, Bankruptcy, 
1 vol., 1826—1830 

Moore’s Privy Council Oa.s€», 15 vols., 1836 -1863 
Mooie’s Privy Council Casos. New Senes, 9 vols., 
1862—1^73 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
*1836—1872 

Mooie and Payne’s Beports,. Common Pleas, 5 vols., 
1827—1831 

Moore and Scott's Beports, Common Pleas, 4 vols., 
1831—1834 » 

Moody and Malkin’s Beports, Nisi Piius, 1 vol., 1826 
—1830 

Moody and Bobinson’s Beports, Nisi Frius, 2 vol-*., 
18;10—1844 


Moody’s Oiown.Cases Beserved, 2 vols., 1824—1844 
Sir E. M'mie’s Beports, Bang’s Bench, fol., 1 vol.. 
1485—1620 

J.* B. Mooie's Beports, Common Fleas, 12 vols., 1817 
—1827 


Morison’s Dictionary of Dedsious, Court of Sessi(m 
(Scotland), 43 vols., 1532—-1808 
Morrell’s Beports, Bsruaruptoy, 10 vols., 1884—1893 
Moseley’s Hearts, Chancery, fol., 1 vol., 1726—1780 
Murphy aitd Htixlstone’s Beports, Exchequer, 1 voL, 
1837 

Murray’s Bephrtq, Jhry Court (Scotlsitd), 6 vols., 
1810—1830 “4_ . 

Mylue and Craig’s Bflfmxts, Chancery, 5 Tols.,^lim 
—1841 


Mylne and Keen’s Beports, Chancery, 3 vols., 
—1B35 











Abbrsviations. 




Nels. 

N6t. a M. (k. b.) 

KeT. A M. (m. o.) 

Nev. A P. (K. B.) 


Neleoa'0 Repoifi^ llianceiy, t toI., 1625—1692 
, ^ Ne7il« and Manning's Reports, Sing’B Bencli, 6 toU.. 
1«3*2- iRa« 

NsYtle and Manning’s Magistrates’ Cases, $ toIb., 
1632—1836 

and Perry's Reports, Sing’s Ben<^, 3 VolSr, 


Ner. A P. (M- 0.) , 

Neir Mag. Cni. 

New Pi act. Cua. 

New Rep. 

New t’ieos. Cos. 

Nolan 

Notes of Canos 
Noy 

O. fiiiflg. 

O’M, A H. 

Owen 


Ne^e ai^ Jerry’s Magistrates' Cases, 1 wol., 1633^ 
1837 

New Magistrates' Cases (Bittleston, Wise and 
Parnell), 2 V 01 S,, 1844—1848 
New Practice Oaees (Bittleston and Wise), 3 Tola., 
1814—1818 

New Ropoitn, 6 role., 1882 -1865 
New Sfissiona Magistrates’ Cases (Carrow, Hamer- 
toii. Alien, etc.}, 4 rols., 1844—1851 
Nolan's Magistrates’ Cases, I vol., 1791—1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 Tols., 1841—1850 . 

Noy's Reports, King’s Bench, fol.'t 1 toL, 1558 —1649 

• 

Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660—1666 

O’Malley and liardcastle’s Election Cases, 1869— 
(uiuient) « 

Owen’s Reports, King’s Bench and Common Pleas, 
fol., 1 vol., 1657—1614 


P, (preceded by da<») 

P. I). 

P, Wins. 

Pului. 

Paik. 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. f.ts. 
Peck. 

Per, A Dav. 

Per. A Kn. 

I’h. 

Phil El. Cas. . 
Phillim. .. 

Phillim. Eccl. Jud. 

Fig. AB. 

Fite. 



Jjaw Roports, Probate, Divorce, and Admiralty Divi¬ 
sion, since 1890 (s.f., flSOlJ P.) 

Law Sports, Probate, Divorce, and Admiralty Divi¬ 
sion, 15 vole., 1875—1890 

peeie Williama' Reports, Chancery and King’s 
Bench, 3 vols., 1695—1735 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1619— 
1629 

Parker’s Reports, Exchequer, fol., 1 vol., 1743— 
1766 • 

Patou's Scotch Appealj, House of Lords, 6 vols,, 
1726—1822 

.T Pateieou’s Scotch Appeals, House of lauds, 2 vols., 
1851—1873 

Peiike’s Reports, Nisi Prins, 1 vol., 1790—1794 
.. Peuke's Admtional Cases, Nisi Piius, 1 vol., 1795 —' 
1812 

Peckwell's Election Cases, 2 vols., j1803—1804 

Peiry and Davison’s Repoi ts. Queen’s Bench, 4 vols., 
1838—1841 '* 

,. Parry and Knapp’s Election Cases, 1 vol , 1833 

Philiips’ Reports, Chancery, 2 vols., 1841—1849 

Philipps’ Election Oases, 1 vol., 1780 

J. Phifhmore's Ecclesiastical Reports, 3 vols., 1754— 
1821 

. Sir R. Philli more’s Ecclesiastical Judgments, 1 voL, 
1867—1875 

.. Pigott and Rodwell’s BegistrgtioidCaeeB, 1 vol., 1843 
—1845 

Pitoaim's Cruaiaal Trials (Soe^land), 8 volia, 1488— 
1624 

.. Plowden’s Reports, fol., 2 vols., 1550—1579 
.. Poileacfen’s Reports, King’s Baneh, fob, 1 vol., 1670 j 
—1682 

Popbam’s Rsports, King's Bench, foL, 1 vol., 15^. i— 

1627 . . 




lx 


ABHKBVIATrONS. 


Pow. K. ft D. , Powei, Eodwell. aoil Xiew’s EUeution Oaae«, 3 vols,, 

• 1H4H -IHAO 

Prec t.4i... .. .. Preceileiita in (Jhanuery. fol., 1 vol., 1689 -1733 

Price .. Price’s Reports, Exchequer, IS vol*., 1814—1824 

Q, K. .. .. Queen’s Uench Beporte (Adolphus and £!llls, New 

Series), 18 vole., 1841—1863 

Q. K. (preceded by date) Raw Reports, Queen's Bench l^rision, 1891—1901 

(e.g„ [1891] 1 Q. B.) 

Q. B. D. .. .. Raw Reports, Queen’s Bentdi iJ^irision, 26 Tols., 

1876—1890 

R. .. The Ropoilrt, 16 vols., 189it - 1896 

B. (Oh of 3oss.).. .. Bettie, Court of Session Cases (Scotland), 4th series, 

26 vols., 1873—1898 

B. F. 0 .. ,. .. Reports of Patent Oases, 1884—(current) 

iL B. ■ .. .. .. Bevised Reports 

B. 8. O. .. .. ., Buies of the Supreme Court 

Bast • •« • ■ * Bostell’s Entries 

‘Bayu. .. Bay net’s Tithe Oases, 3 vols., 1575—1782 

Beal Prop. Cae... .i Real Property Cases, 3 vols., 1813—1847 

Ch. .. Reports in .lhancery, fol., 3 vole., 1615—1710 

Bick. ft M. .. .. Biwards and Michuel’a Jajoiis Slandi Beports, 1 yoL, 

1885—18K9 

Back, ft 8. .. . Bickaids tund Saundezs' i.ocue Standi Reports, 1 vol., 

1890—1894 

Bidg. temp. H. .. .. Ridgeway’s ItoiiuitH, te?np. Uoi'lwioke, 1 vol.. King’s 

Baiioh, 1733 —1736; Chancery, 1744—174& 
llidg. R, ft S. .. .. Ritigewsjr, Rapp, and Schoules* Reports (Ireland), 

I vol., 1793—1796 

Ridg. Pari. Rep. .. Ridgeway’s Pailiamentary Reports (Ireland), 3 vols., 

1784—1796 

Bob. Eccl. .. .. Bebei-tsoii’s Ecclesiastical Reports, *2 vole., 1844—1853 

Bob. Ti. & W. .. .. Roberts, Ijeeiuuig, and Wallis’ New County Court 

Cases, 1 vol., 1849—18.51 

Bobert. App. .. .. Boberteon's Scotch Appeals, House of Lords, 1 vol., 

1709—1237 

Bobin. App. .. .. Bobiiison’s Scotch Appeals, Bouse of Rords, 3 vols., 

- * •1840—1841 

Boll. Abr. .. Holle’a Abridgment of the Common Raw, fol., 2 vols. 

Bull. Bep. .. .. Eolle’sBeports, King’sBenon, fol., 2 vole., 1614—1625 

Bom .. .. Romilly's Notw of Cases in Equity, 1 pai't, 1772— 

1787 

Rose .. .. .. Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 

Boss, L. O. .. .. Boss’s laeuding Cases in Commercial Raw (England 

• and Scotlanif), 3 vols. 

Bewe .. .. Bowe’s Reports (England and Ireland), 1 vol., 1798— 

• 1823 

Bui. Cas. .. Campbell’s Ruling (lases, 26 vols. 

Buss. .. Bussell's Reports, Chancery, 5 vols., 1834—1829 

Buss, ft M. .. Russell andMylne’s Repoi-ts, Chanceiy, 2 vols., 1829 

—1833 

Buss. & By. .. Bussell and Ryan’s Crown Cases Reserved, 1 vot, 

1800—1833 ' 

By. & Can. Oas. .. Railway and Canal Oases, 7 vols., 1836—1864 

By, ft Can. Tr. CaH. Railway and Canal Traifio Cases, 1866—(current) 

By. & M. .. Byan and Moody's Reports, Nisi Pxiiu, 1 vol., 1823 

^ ^ —1826 

8.0. .. ■' Same Case 

0. O. (preceded by «1«.te) Oourt of Session Oases (Scotland), since 

[1906] 8. 0.) 

9.4t}. .. .. .. So]ioitor-Gen«raJ 

8iu|pt .Saint’sDigeBtofBegiBtratiou Oases, 1843—1906, Xir<sk. 



ABBRBTlATIOlsrS. 


4lu' 


Salk.Balkald's Beports, £iag’« Bendi, 9 vola., ' 

Ban. & Be. . • > Saueae and ^\tUy*a Baports, Bolla Ooiufc 

1 ▼oL, I83t—1«40 • , ...r 

, Sausd. •• Sau^era'sfiapDita, King’s Beadi, 2 ▼oIii.,166B>^X9^ 

’ Sannd. & • • • Satinders and Austin's lioeua Standi Bencwfei, 

IBW—.1904 

SaunA A B. . Saoi^dfa knd Bid^’a X«ocus Standi Bapdrto^ 199^^ 

(oiin'ent) / «' 

Saund. AC. .. * . Saunders ah'd Cole’s Beports, Bail Court, 2 vols., 1849 

^1848 

Saund. A M. .. . SaundoreandMacrae’sCounty Courts and lusolvenop 

Cases (County Courts Cases and Appeals, Yols. II. 
and III.), 2 vols., 1852—1858 

Sav. .. .. . SaVile’s Beports, Common Pleas, fol., 1 vol., 1580—• 

1591 

Say. .. .. . Sayer’e Bepoits, King’s Bench, fol., 1 toI., 1751— 

1756 

Sc. Jur. .. . Scottish Jurist, 46 vols., 1829—1873 

So. L. B. .. . Scottish Lav Beporter, lB65—(current) 

Sch. A Lef. .. Schoales and Lefroy’s Beports, Chancery (Ireland), 

2 vols., 1802—1806 • 

Sc. B. B... .. . Scots Revised Beports * ' 

B^tt .. . Scott’s Reports, Common Pleas. 8 vols., 1834—1840 

Soott (sr. R.) Scott’s Nev Beports, Common Pleas, 8 vols., 1840— 

1845 

Sea. A Sm. .. Searle and Smith’s Reports, Probate and Djvoroe, 

1 vol., 1859—1860 

Bel. Oas. Oh. .. Select Oases in Chancery, loL, 1 vol,, 1685—1898 

(Pt. IIL of Gas. in Ch.) * ' 

Sees. Cas. (v. a.l . Sessions Settloment Cases, King’s Bench, 2 vols., 

* 1710—1747 

Sh. A Maol. .. .. Shav and Muclenn's Scotch Appeals, House of Lords, 

3 vole., 1835—1838 

Sh. (Ot of Sees.) .. Shaw, Court of Session Cases (Scotland), 1st series, 

16 vole., 1821—1838 

Sh. Dig. .. .. .. P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 

and Lamoud, 3 vols., 1726—1868 

Sh. Just... .. P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 

1819—1831 ^ 

Sh. So. App. .. . P. Shaw’s Scotch Appeals, House of JJbrds,. 2 vols., 

1821—1824 

Sh. Teiud Ot. .. . P. Shaw’s Teind Court Decisions (Scotland), 1 toL, 

1821—1831 

Shep. Tondfa. .. .. Sheppard’s Touchstone of Common Assm-ances 

Show. .. .. Shower’s Bepoits,"King’s Bench, 2 vola, 1678 —1696 

Shaw. Pari. Os3. .. Shower’s Coses in Parliament, fol., 1 vol., 1694— 

1690 • 

Bid. .. .. .. Siderdn's Beports, King’s Bench, Common Fleas 

and Exchequer, fol., 2 vols., 1657 —1670 
Sim. .. .. Simons’ Beports, Chancery, 17 vols., 1826—1852 

Sim. (R. s.) .. .. Simons’ Reports, Chancery, New Series, 2 vola, 

1860—1862 

Bim. A St. .. .. Simons and Stuart's Reports, Chancery, 2 vols., 1822 

—1826 

Skis.Skinner’s Bepoits, King’s Bench, fol., 1 vol., 1681— 

1897 - 

8m. A Bat. ., .. Smith and Batty’s Beports, Kingu Bench (Ireland), 

1 vol., 1824—1825 

0m. AH... .. Smale and Qiffard’s Beports, ^aucery, 1852 

‘—1868 , 

8ni9!^, K. B. .. J. P. Smith’s Beports, King's Bench, 3 vols., 1803— 

1800 • , ^ 

0^2h, L. O.Sniith’s Loading Gayss, 2 toIs. 

flwith. Beg. Cas. 0. L. Smith’s Begistration Oases, 1895-—(oonent) 



ikBnREVtATlONR. 


Ixij 

Smytbm .. .. Bmytbe’a Repurte, Commoa Pleas ^Ireland), 1 rol,. 

• 1839—184U 

SoL Jo. .. .« Solicitors’Journal, 1886—(eurreut) 

Spence ., .. Spence’s Equitable Jui^iotion of the Oourt of 

Chancery 

Sptuka.Spinks’ Pnze Court Q anos , 2 parts, 1854—1866 

Stair Rep. ., Stair’s Decudons, CotiTt of Session (Scotland), foL, 

2 yols,, 1661—1681 

Stark, Starkie’a Beporta, Nisi Ftius, 3 Tola., 1814—1823 

Stat, B. A O. Rev. .. Statutory Umes and Orders Revised 

State Tr. State Tnals, 34 vols., 1163—1820 

State Tr. (m s.) . .. State Trials, New Series, 8 vols., 1820—18.^8 

Story Story’s Oommentaries on Equity Jurisprudence 

Stra. Strange’s Reports, 2 vols., 1716—1747 

Stu. U. & P. .. .. Stuart, Milne, and Peddie’s Reports (Scotland), 

2 vols., 1861—1863 

Sty. .. ., Style’s Repui-ts, Ring’s Bench, fol., 1 vol., 1646—1666 

8w. .. Swaboy’s BeTOi'ts, Admiralty, 1 vol., 1866—1869 

Sw, A Tr. ... Swabey and U^strnm’s Reports, Probate and Divorce, 

: 4 vols., 1858—1866 

Swan. .. Swanstin’s Reports, Chancery, 3 vols., 1818—1821 

Swiu. .. .. Swintou’s Justiciary Reports (Scotland), 2 vols., 1836 

—1841 

Syme .. .. Syme’s Justioiary Reports (Scotland), 1 vol., 1826— 

1829 

T. £ M. .. .. Temple and Mew’s Criminal Appeal Cases, 1 vol., 

1848—1861 

T. Jo. .. . .. Sir T. Jones’s Reports, Ring’s Bench and Common 

Pleas, fol., 1 vol., 1669—1684 

T. D- R. .. . > The Times Law Rmorts, 1884—(current) 

T. Baym. .. .. Sir T. Raymond’s Reports, Ring^s Bench, fol., 1 vol., 

1660—1683 

Taml .. .. Tamlyn’s Reporte, Rolls Court, 1 vol., 1829—1830 

Taunt. .. Taunton’s Reports, Common Pleas, 8 vols., 1807— 

1819 

Tax Cas. .. .. .. Tax Cases, 1876—(current) 

Term Rep. Term Repbrts (Dumford and East), fol,, 8 vols., 1786 

' V —1800 

Toth. Tothill'sTransactions in Chancery, 1 vol., 1669—1646 

Trist. .. Tristram’s Consistory Jud^hieuts, 1 vol., 1873—1892 

Tudor, L. 0. MLerc. Iaw Tudor’s Leading Cases on Mercantile and Maritime 

Law 

Tudor, L. C. Beal Prop. . Tudor’s Tjeading (]!ases on Real Property 
Turn. A B. Turner and Russell’s Reports, Chanoery, 1 vol., 1822 

. —1826 

Tyr. .. .. Tyrwhitt's Reports, Exchequer, 6 vols., 1810—1836 

Tyr. A Or. Tyrwhitt and Qran^r's Reports, Exchequer, 1 vol., 

1836—1836 * 


Yaugh. .. 
Vent. 

Vem. 

Yeru. A Sor. 
Yes. 

Yes. dPB. 

r 

Yes. Sen. 
YSn. Abr. 
Yitt* Supp. 


Vaughan's Reports, Common Pleas, fol., 1 vel., 1666 
—1678 

Yentris’ Reports (Yol. I., Ring’s Bench; YoL IL, 
Common Pleas), fol., 2 vols., 1668—1691 
Yemon's Reports, Chancery, 2 vols., 1680—1719 
Yemon and Scriven’s Repoits, Ring’s Bench (Ire* 
laud), 1 voL, 1766—1788 

Yesey Jun.’s Reports, Chaaceiy, 19 vols., 1789—1617 
Yesey and Beamee’a Reports, (Imancery, 8 vols., 1812 

Yesey Sen.’s Reports, 2 vols., 1747'—1766 
Yiner's Abridgment of lisw and Equity, fol., 22ftSdSt 
Si^lement to Yiner's Abridgment of 
Equity, 6 voUk *™'* 





Abbrktiatioks. 




W. Jo.. 

W. N. (preceded by date) 

. JB- 
Wallie 

Web. Pat. Cas. 

Welsh, Be^Oas. * 
Weot. Ofit Bx. 

West 

West tem,p. Hard. 

West. Tithe Oas. 

White 

White A Tud. L. C 
Wight. 

Wm. Well. & Day. 

Will. Woll. & H. 

Willes 

Wilm. 

Wils. 

Wile. & 8. 

Wile, (on.) 
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Part I.—Definition and Classification. 

1. A power (o) is an authority reserved by or limited tp a Cksrill* 
person to deal with or dispose of, either wholly or partially, real or 
personal property, either for his own benenfe or that of others (b). Power. 

2. A common law power is an authority given to one person Common law 
by another to do an act for him which is recognised by and opera- P®*®'* 
tive at common law. Such a power may be a bare authority or a 

power coupled with an interest (f). The execution of a common 
law power by the donee passes the legal estate, but only by virtue 
of the exercise thereof, and until execution the legal estate remains 
in the creator of the powder, his grantee or lieir-at-law, as the case ' 
may be. Powers of attorney and powers created by Acts of Parlia¬ 
ment are other instances of common law powers (d). 

« 

3. An equitable power is a power wliich affects the equitable Equitable 
and not the legal estate or interest; the legal estate does not pass 

by the execution of the power, hut the legal owner must transfer it 
in order to complete the title of the appointee, and equity will 
conii)el such transfer (r), for example, an ordinary power of appoint¬ 
ment among children in a marriage settlenieiit by which personalty 
is vested in trustees. 


4. A power o|)erating under the Statute of Uses (y) is a power Power 
of revoking existing or declaring future uses vested in some person 
named for that purpose in the deed by which the uses to he affected statute of 
by the operation of the power are created. By virtue of the Statute Lhcb. 
of Uses (/) a power can Imj created to call legal estates into existence 
in the future which is therefore a common law power. 


5. Powers over real estate are either*(I) powers of ownership, 
(2) powers collateral, or (8) powers relating to the e.state of the 
donee of the power in the land, and tliese are subdivided into 
powers appendant and in gross. 


Powers over 
real estate: 


(a) The word is used as u technical term and ia distinct from the dominion 
which a man has over his own property (Ke Armstrong, Ex parts Gxkhnst 
(1886), 17 Q. li. 1-). 621, C. A. ; Van Grutten v. Foxwell {ThirU Appeal) 
(1901), 84 L. T. 64.'>, ILL.; Commissioner of Stamp Duties w. Stephen, 
[1904] A. C. 137, P. 0. ; and see Goatley v. Jones (No. 1), Ooalley V. 
Jones (No. 2), [1909] 1 Ch. 657). 

{b) Freme v. Clement (1881), 18 Ch. D. 499, 604. 

(c) Since at common law, apart from the Statute of Uf^es, estates can 
only be limited in possession, or by way of remainder or reversion, to take 
effect on the actual determination of the preceding estate, the grantor of a 
oommon law power, not operating under the Statute of Usebcannot reserve 
to himself, or confer on any other perso;^ the power of revdnngfor altering 
the nant by any future act or iiistrumetit (Co. Litt. 237 a). 

(a) Sugden. Powers, p. 46 ; the 8th edition, 1861, is referred to 
throughout this title. . ^ ^ 

(e) Me Brown, Dixon v. Brown (1886), 32 Ch. D. 697, , CUruMe V, 

Niorsy, [1911] 1 Ch. 18, C. A. • 

(/) 27 Hen. 8, o. 10; see title EtIDliY, Vol. XIII., p. 89.* « 

(g)*Sugden, Powers, c. 1. rovers of appointment or revocation may 
be xeserved either in the body of the deed, or indorsement before the 
execution of the deed, or by deed of even date (Sugden, Powers, p. 137). 
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(1) A power oi ownership is one which gives the donee eompleiid 
dominion over |he estate, although he has no estate in it, for 
example, a limitation to such uses as A. shall appoint and in 
default of appointment to B. gives A. a power of ownership. 

(2) A collateral power is a hare power given to a mere stranger 
who has no interest in the land, for example, a power of sale or 
exchange given to trustees who have no estate in laud settled 
by legal limitations (/O* 

(3) A power relating to the estate of the donee of the land is a 
power given to some person having an estate or interest in the 
land over which it is exercised; such a power is either appendant or 
in gross (i). It is appendant where the estate created by its exercise 
overrides and affects tho estate and interest of the donee of the 
power; it is in gross where the estate so created is beyond and does 
not affect the estate or interest of such donee (k). 

6 . Powers to dispose of property may be either general or 
special. A general power is such as the donee can exorcise in favour 
of such person or persons as he pleases, including himself (f), or his 
executors and administrators (m). A special powder can only be 
exercised in favour of certain sjiecificil persons or classes. A 
husband or wife, donee of a special power, can appoint to the 
other if an object of the power («). 


(A) Dickenson v. Teasdale (1S62), 1 Dc G. J. & Sin. 52, 59, 00. 

(t) Be D'Anyibau, Andrews v. Andrews (1880), 15 Cli. D. 228, 232, 
C. A.; Nottidge v. Dering, Baban v. DeHnq, [1900] 2 Ch. 647 ; [1910] 1 Ch. 
297, C. A. 

(k) A power of jointuring given to a tenant for life is in gross, and so is a 
power to appoint the esiato in remainder among his own cliildren, but a 
power of leasing in possession is appendant (Butler’s note to C'o. Litt. 342). 
A power to appoint by will Veal estate, of which the donee was equitable 
tenaut for life for her separate qse with remainder in default of appoint¬ 
ment in trust for her own right hwrs, is appendant (Tenne v. Peneock (1734), 
Cas. temp. Talb. 41 ; and see Edwards v. Sldler (1065), Hard. 41U; Tudor, 
L. C. Beal Prop. 531). 

(l) Irvin V. Farrer (1812), 19 Ves. 85. 

(m) Mackerme v. Mackenzie (1861), 3 Mao is G. 669. 

(n) Hughes v. Wells (1852), 9 Hare, 749 ; Holder d. Sulyard v. Preston 

(17B9), 2^il8. 400; Nedby v. Nedby (1852), 5 De G. &; Srii. 377 ; and 
see title Husband and Wif^ Vol. XVI.. pp. 387, 388. A power to 
appoint by will only is a general power within the Wills Act, 1837 (7 Will. 4 
Be 1 Viet. c. 26), s. 27 (Hawthorn v. Shedden (1866), 3 Sm. & G. 293 ; Be 
PowdVs^Xrusts (1870), 18 W. R. 228), and so is a power to direct by will 
that a snm of mon^ be raised and paid (Be Jones, Greene v. Gordon (1886), 
34 Ch. D. 65 ; Be Wilkinson, Thomas V. Wilkinson, [1910] 2 Ch. 216; but 
seq JBe WaUingsr's Estate, [1898] 11. R. 130, 148 ; Be Salvin, Marshall v. 
Woiseley, ? 'Ch. 459). A power to appoint to whom the donee 

pleases, excep|pa named person, is a general power so as to make the 
appointed fwOMsets for paj^ienk'^ of debts (Edie v. Babington (1854), 3 
I. Ch. R. 668), but is not a general power within the Wills Act, 1837 <7 
Will. 4 3c 1 V^t. o. 26), s. 27 (Be Byron's Settlement, WiUiams v. MitcheU, 

J^91] 3 Qh-AT^; see title Wnxs. Siiidi-a power is a general or absolute 
'^wer wit^m tne Legacy Duty Act. 1796 (86 Geo. 3, o. 62) (Drake v. 
A'.-O. (1843), I'G.Cl. de Fin. 267, H. L.). The postponement of the period 
of distribution of a land, over which 6. power of appointment to whotu 
the donee pleases is nV^n, does not prevnit the power from being general 
(Be Heown's Estate (1$37), 1 I. B. F.q,. 372), and, by a revocation of all 
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7. In addition to the powers already enumerated, there' are PAar‘|i; 
powers given to u person for the purpose of managing either his 

own or another person's 2 >roperty ; such i^wem are of saIe(o), 
leasing, partition and exchange (p). eaU'ra.'' 

8 . Finally there are lowers to appoint to various offices, of Powers of 

which the power of appointing new trustees is of tlie most general 
importance («/). Powers to 


to 


offices. 


Part II.—Creation of Powers. 

Sect. 1.— Instruments Creating Powers. 

9. Powers operating otherwise than under the Statute of 
Uses (?•) can be inserted in instruments of all kinds, while powers 
operating under the Statute of Uses (r) cun only take effect on the 
legal estate when inserted in deeds operating by transmutation of 
possession, such as declarations of uses, fines and recoveries, feoff¬ 
ments to uses, releases and grants, w'here, the conusees, recoverors, 
feoffees, releasees, or grantees being in by the common law, the 
use grafted on to their seisin by the exorcise of the power is 
immediately executed by the statute without reference to any 
consideration (s). 

A power to appoint the legal estate operating under the Statute 
of Uses (r) requires a seisin in tlie grantee to uses out of which 
the use appointed is to take effect, commensurate with the estate 
to be ai)i)ointed. Hence a i>ower to Ih to appoint the legal fee can¬ 
not be engrafted on a mere demise or on a grant of a life estate to 
B. (i); but there must be a grant to A. in fee to the use of B. for a 
term or for life and subject thereto to such uses as B. shall ai>point. 

10 . In the case of a devise to usea.<tho Statute of Uses(r) has no 
direct aiiplication, since it Was passed before the Statute of Devises (?/), 


Application 
of statute of 
Uses to 
[lowers in 
deeds. 


Seisin 

required. 


bequests “ in favour of A.,” a limited power of appoiutmaut as well as a 
life interest in A. was revoked (Jte Brough, Currey v. Brough (1988), 38 


Application 
<it Statute of 
Uses by 
annlo^ry to 
devises. 



222, C. A.; Be Davies, Davies v. Davies, [1892] 3 CIi 63 ; but although it 
may not be within that provision, it may nevertheless remain, ,a general 
power (,Be Waterhxtuse, WiOerhousev. Kyley (1908), 77 L. J. (cii.) 3l), C. A.). 
A devise of estates on the trusts to be declared by another with respect to 
.that other's residuary estate is a general power {Bristow v. Skirrow (No. 1) 
(1869). 27 Beav. 686 ); but see Bristow v. Skirrow (1870), L. R. 10 Eq. 1. 

(o) See pp. 72 et seq., post. ^ 

' ■ (p) See p. 74, post. , * 

S o) See title Tbcsts ANt> Trustees. 
r), 27 Hen. 8, o. 10. 

s) Sagden, Powers, p. 140. Before the Statute of Uses (27 H<^. 8, 
the Wal estate would have remained vested in these i^brson^ and they 
would have been bound in equity to execute the estates created under the 
power, though not supported by any consideration. As to deeds gene* 
Tamf, see tiue Deeds and Othbb Insteuuents, Vol. X.. pp. 365 et eog. 
(f) Sweet’s Bythewood, Vol. V., p, 693, n. 

(a) Stat. (1640) 32 Hen. 8, o. 1 (repealed 1837). 
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but it iR applied by analogy, since it is considered that a testator, 
by devising to usdli, sliowa an intention that the rules, made appli' 
cable to deeds by the Statute of Uses (a), shall be applied to his 

A devise to uses is, however, good without a seisin to serve those 
uses(f), and although no seisin has been raised by the devise, yet 
the donee in exercising his power may create a seisin to serve uses, 
for such must have been the intention of the testator(d). 

11. Powers operating under the Statute of Uses (a) cannot take 
effect on the legal estate in a deed not operating by transmutation 
of possession, such as in a bai-gain and sale or a covenant to stand 
seised, but in such instruments a general power of revocation may be 
reserved and also a power to lease to a named person who is within 
the consideration, but not a general power to lease to any man. In 
these instruments there is no conveyance at common law; the 
immediate legal estate vests by the operation of the statute, and the 
statute is then powerless to raise any further uses when required 
in pursuance of the power, since a use cannot be raised upon a 
use (c). 

12. In the case of a grant “ unto and to the use of A. and his 
heirs ” A. is in by the common law, for a conveyance to A. to the 
use of A. and his heirs gives A. an estate in fee wliich it could not 
do under the statute (/); but he is also in under the statute, 
because no further uses can be directly declared (< 7 ). Whether a 
power operating on the legal estate can be grafted on to such a 
grant is doubtful (./')• 

Sect. 2. — Expression of Intention to Create Powers. 

V 

13.. No technical or express words are necessary either in a 
deed or in a will to create a. power, so long as the intention is 
sufficiently denoted {%). The intention may be found in a recital or 
in an exception from a prohibition (A), or it may be implied if the 

(a) 27 Hen. 8, c. 10. 

(b) Baker v. WhiU (1876), L. R. 20 Eq. 166. 171 ; Cunliffe v. Brcmeker 
(1876), 3 Cft. D. 393, C. A.; Berry v. Berry (1878), 7 Ch. D. 657 ; Ee Tan^ 
queray-Wii^ume and Landau (1^82), 20 Cn. D. 466, 478, C. A.; Be Brooke, 
Brooke v. Brooke, [1894] 1 (’h 43. 

( 0 ) Sugden, Powers, pp. 146, 148. 

(d) Ibid., p. 198. 

(e) The question of the consideration required to raise uses under these 
instrument^ is of little importance now; see Sugden, Powers, p. 138; Chance 
on Powers, pp. 60 <4 seq.; ge6; further, title Equiit, VoI. XIll., p. 89, 
note (q). 

(/) Meredith vf Joans (1632), Cro. Car. 244. 

(g) Doe d. Lloyd v. Passingham (1827), 6 B. & C. 305. 

(A) Sueden, Powers, p. 140; contra, 1 Sanders on Uses and Trusts, p. 167 
((S^tendmg thJb if an estate be limited unto and to the use of A. and hia 
aean by way' of mortgage, a power of leasing limited thereupon to A. is 
invalid at law because A. is in by the common law). 

(i) Sugden, lowers, p. 102; Oxon (Bishop) v. Leighton (1700), 2 T^. 
870. 

(h) Bead v. Ifashe (1689), 1 Leon. 147 (powers of jointuring and leasing 
implied out of a proviso for lorfeituxe in case of sAi^ation otherwise than 
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existence of a power is necessary for carrying out some express 
provision (1), or if the person who could have created a power dearly 
makes his dispositions on the hypothesis that such a power exists (m). 

Sect. 3.—Construction of Powers. 

14. The creation of a power over property does not in any way 
vest the property in the donee, though the exercise of the power may 
do BO (?0 ; and it is often difficult to say whether the intention was 
to give property or only a power over property. 

If an estate for life is first given and a power of disposition by 
deed or will added, this is not an absolute gift vesting the property 
in the donee (n). This rule applies although the first gift is on the 
face of it absolute and is only cut down by subsequent words (p ); 
but it is a question of intention, and it has been suggested that the 
express mention of the life interest might possibly be taken to be 


for jointures or leases); Be Bolton Estates, Bussell v. Meyriok, [1003] 2 Ch. 
461, C. A. 

(l) Baieman v. Bateman (1739), 1 Atk. 421 (power of sale over land 
implied out of devise of land with proviso for payment of debts out of the 
devised estate); Curling v. Austin (1862), 2 Drew. &; Sm. 129; Tail v. 
Lathbury (1865), L. R. I'Eq. 174 ; Master v. I)e Croismar (1848), 11 ReaV. 
184 ; Sheffield v. Coventry {Earl) (1852), 2 Do G. M. & G. 651 ; Be Garnett 
Orme and Hargreaves' Contract (1883), 26 Ch. D.695; Be Gent and Eason's 
Contract, [1905] 1 Ch. .*186; Bean v. Bean, [1891] 3 Ch. 150 (power to 
enter and take profits and power to convey by revocation of uses implied 
out of express powers of maintenance and advancement); and see Be 
Stamford and Warrington {Earl), Payne v. Grey, [1911] 1 Ch. 266; [1912] 

1 Ch. 343, C. A. 

(m) Downes v. Timperon (1828), 4 Russ. 334 (a gift over in case a married 
woman should die without disposing of her interest by will taken to imply 
a power of appointment, since she could not otherwise have made a will 
during coverture; see title Husband ani) Wife, Vol. XVI., pp. 388 
et eeq ); Wood v. White (1839), 4 My. & Cr. 460 ; Affieek v. James (1849), 
17 Sim. 121; Wheeler v. Howell (1857), 3 K. & J. 198; Kno^er v. 
Bunbury (1840), 6 Bing. ( 14 . c.) 306. The use of the word “assims" 
has been held to imply the existence of a power of appointment {A.-O. v. 
Vigor ^803), 8 Ves. 256, 291 ; Tapner d. Peekham v. MerloU (1739), 
Wnles, 177 ; Quested v. Michelt (1855), 1 Jur. (n. s.) 488); but this alone is 
not now enongh {Brookman v. Smith (1871). L. R. 6 Exch. 291; affirmed 
(1872), 7 Exch. 271, Ex. Ch. ; Milman v. Lane, [1901] 2 K. B. 746, C. A.). 

(n) Be Armstrong, Ex paiie Gilchrist (1886), 17 Q. B. D. 521, C. A. ; 
Tremayne v. Bashleigh, [1908] 1 Ch. 681, following Tovonshend y. JJarrowby 
(1858), 4 Jur. (N. 8.) 353, and Be Gerard {Lord), Oliphant v. Gerard (1888), 
68 L. T. 800, not following Steward v. Poppleton, [1877] W. N. 29, and 
Be O'Connell, Mawle v. Jagoe, [1903] 2 Ch. 674 (and see Bower v. Smith 
(1071), L. R. 11 Eq. 279), and deciding that a covenant to settle after* 
acquired property did not extend to property over which the covenantor 
acquired a general power of appointment. 

(o) Brad^ v. Wesieott (1807), 13 Ves. 446; Beilh v. Seymour (1828), 

4 Russ. 263 (a case of person.alty); Nannock v. Horton (1802),«7 Ves. 391 ; 
lAefe V. SaUingstone (1674), 1 Mod. Rep. 189 ; ArchiAali v. Wright (1838), 

9 Sim. 161; Scott v. Josselyn (1859), 26 Beav. 174; Be Thomson’s Estate, 
Jlerfing v. Barrow (1880), 14 Ch. D. 263, C. A .; Pennook v. Pannock (ttgl^, 
L. R. 13 Eq. 144 ; Be Sanford, Sanford v. Sanford, [1901] 1 Ch. 939 ; and 
Bde Espinasse v. Zuffingham (1846), 3 Jo. Se hut. 186; Be PrJhotti’s WiU 
.(1669), 37 Beav. 683; Be Bieharda, Uglow v. Biehards, [1062] 1 Ch. 76. 

(p) Be StrvMer’s Estate, Shaw v, Jones'Ford (1877); 6 Ch. D. 1, C. A. j 

Be Pounder, WiUiams v. Pounder (1886), 66 L. J.~( 0 H.) 113 ; compare Be 
Jenes, Biehards v. Jones, [1898] 1 Ob. 438. . “ 
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meiely a mention of one of the advantages attached to the abaolute 
interest passing ander the gift iq). 

If there is a gift by will to a person indefinitely, with a superadded 
power of disposition by deed or will, the property vests in him 
absolutely at once (r), and this will be so although the first gift is a 
gift of income only, if it is unlimited in point of time (s). 

A gift of income^ for life, with liberty to use the capital if the 
income is not sufficient, creates a general power of appointment by 
deed or writing, but probably not by will, over the capital, where the 
word “ sufficient ” means sufficient for the desires of the beneficiary, 
but not where it means sufficient for his needs (f). 

16. A limitation of personal estate to the executors and adminis* 
trators of A. has the same effect as a limitation of real estate to the 
right heirs of A. (u). Consequently a gift to one for life, with 
remainder ns he shall appoint, with remainder to his executors and 
administrators, is an absolute gift to him whether he appoint or not. 
So, too, such a gift to a rieirried woman is an absolute gift to her sole 
and separate use (a) ; and the result is the same though the power 
be testamentary only (&), and whether it be contained in a will or 
in a settlement (c). If the ultimate limitation is to the personal 
representatives of the donee, this (whether in a will or in a deed) is 
primd facie a limitation to the executo}s and administrators in 
their representative capacity (d). If the ultimate limitation is to 
the next of bin, or if, the limitation being to the personal repre¬ 
sentatives, these words are on the construction of the particular 
instrument read as equivalent to “ next of kin ” (c), the donee only 
tabes an interest for life with a power of disposition. 

16. If the subject-matter of the power is real estate, and 
there is a remainder in default of appointment to the heirs of the 

(q) ‘Eeid v. Atkinson (1871), 5 I. R. Eq. 373, per Christian, L.J., at 
p. 382. 

(r) Be Jones, Bichards v. Jones, [1808] 1 Cli. 438: lloworth v. Detoeitt 
(I860), 29 Bear. 18: Doe d. Herbert v. Thomas (1835), 3 Ad. & £1. 123; but 
compare Be Sanford, Sanford v. Sanford, [1901] J Ch. 939. 

(9) Southouse V. Bate (1851), 16 Beav. 132; Weale v. OUive (No. 2) (1863), 
32 Beav. 421; Tredenniek v. Tredennick, [1900] 1 I. R. 354; and tee Ra 
L’nerminiftr, Mounsey v. Bvston, [1894] 1 Cli. 675. 

(1) Be Bichards, Uglova v. Bichards, [|902] 1 Cb. 76 ; Be Pedrotti's TTiU 
(1860), 27TBeav. 683. 

(tt) Anderson v. Dawson (1808j, 15 Yes. 632, 636. 

(а) London Chartered Bank of Australia v. Lempriire (1873), L. R. 4P. C. 
672, 696, 

(б) HoUoway v. Clarkson (1843), 2 Hare, 521; DevaU v. Dickens (1845), 

0 Jut. 660'; ,Page v. Soper (1863), 11 Hare, 321; Gardiner v. Foun^ (1876), 
34 L. T. 348 ; Be <5watoto, Plowden v. Gay ford (1888), 39 Ch. D. 622 ; Be 
Davenport, Turner v. King, [1896] 1 Ch. 361. 

(c) Daniel v. DuMey (1841). 1 Ph. 1; compare Bultner v.Jay (1834), 

3 My, & K. 197. 

.«>,(d) Sabertonnv. Sheets (1830), 1 Russ. & M. 687; Be Crawford's Trusts 
Il864), 2 Drew. ^30 ; Be Wyndham's Trusts (1865), L. R. 1 Eq. 290; Alger 
‘nr, P(irroM*(18^), L. R. 3 Eq. 328; Be Best's Settlement TrusU (1874]L. 
L. R. ia.Eq. 68A 

(e) Andsrson v. Dmoson, supra; Baines v. OUey (1832). 1 My. 6t R. 
466; Daniel Y. Dudlstf, 'supra, p 6; Briggs r- Upton (1872), 7 Cfi. 
App. 376. 
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life tenant, the life estate and the fee coalesce by the ral#.ii) 
Shelley's Case (f). So> too, a devise to K, for Ifte, and after his 
dsath to the heirs of hia body as he shall by deed or wiU appoint, 
and in default of appointment to the heirs of the body of A,, as 
tenants in common, with a devise over in fee for want of such issue, 
gives A. an' estate tail {g). 

17. Clear words which would create an estate tail in realty 
generally give an absolute interest in personalty (A). 

18. The word “issue" in a will prirnd fade means the same thing 
as “ heirs of the body,” and is to be construed as a word of limita* 
tion (i), and in particular if there is a gift over on general failure 
of issue (Jc). The existence of a power of apijointnient among issue 
does not vary the case, and if there are words of distribution, 
together with words which would carry an estate in fee, attached to 
the gift to the issue, whether such gift be express o^ implied, 
the ancestor takes an estate for life only. If the fee is vested in 
the issue, whether by direct words of limitation, or by implication 
from a power to aj)point the fee to them, or otherwise, there is no 
need to imply an estate tail in the parent for the purpose of 
carrying out the intention that the estate should not go over until 
the exhaustion of the particular lino, and the parent’s interest 
is limited to an estate fur life with a siiperaddod power of 
appointment {1). 

19. A power to A. to appoint real or personal estate after his 
own death is not rendered testamentary only by the mere reference 
to his death (m), but, if any words are used which are inapplicable to 
an execution by writing inter vivos, or if an intention otherwise 
appears to confine the exercise of the power to an execution by will, 
it is testamentary only (ii). 

if) (1581) 1 Co. Hep. 93 b; Richardson v. Harrison (1886), 10 Q. B. D. 
85, C. A. If the word ‘‘ heir«” refers to persons designate, Shelley's Case 
(1681), 1 Co. Rep. 93 b, does not apply {Itrookman v. Smith (1871), L. 11. 

6 Exoh. 291 ; Evans v. Evans, [1892J 2 Ch. 173, C. A.). For the rule in 
Shettey's Case, snpra, see title Bkai. PitoPERTr and Chattels Beal. 

ig) Jesson v. Wright (1820), 2 Bli. 1, H. L.; Doe d. Cols v. Qoldsmith 
(1816), 7.Taunt. 209. 

(h) Forth V. Chapman (1720), 1 P. Wms. 063; Be Wynoh’e Trusts, Ex 
parte Wyn^ (1864), 6 De G. M. & G. 188, 200, C. A.; Be Jeaffreaon's Trusts 
(1866), L. B. 2 Eq. 276; and see title Personal Propekti’, Vol. XXII., p. 414. 

(4) Shier v. Danger field (1846), 16 M. & W. 263 ; Pelham Clinton v. 
Ifeieeasth {Dvhe), [1902] 1 Ch. 34, C. A.; affirmed [1903] A. C. 111. As to 
tho general rules for the interpretation of instruments, see titles Deeds 
ard Other Instruments, Vol. X., pp. 433 et aeq. ; Wills. 

, ■;{1c) Roddy v. Fitegertdd (1868), 6 H. L. Cos. 823. 

. J^ddyy. Fitagerald, supra, at p. 865; Bradley v. Cq.rtwrhht (1867), 
It. B; 2 C. P. 611. As to the use of the word “ issue ” as a worn of limita¬ 
tion and otherwise, see title Wtixs. 

(m) Anon. (1678), 3 Leon. 71; Be Davids' Trusts (18691. John. 496 . 
TomUMon v. Dighton (1711), 1 P. Wms. 149; Ex pnite WtUitms (1^*2), 

1 Jae. & W. 89 ; Humble v. Bowman (1877), 47 L. J. (cii.) 62 ; Beffackson's 
WM (1879), 13 Ch. D. 189; but see, contra, Kenney v. Kwgston (1821), 

9 Jae, & W. 431; Beid v. Beid (1858), 26 Beav. 469; Freeland v. 'Pearson 
(1«9^, L. B. 3 Eq. 668; Archibald v. Wright (1838), 9 Sim. 161. 

(») Doe d. Thorley v. Thorley (1809), 10 East, 438; Walsh v. WalUnger 
2 Buss. & M. 78 i PaulY, Sewetson (1883), 2 My. & K. 434. 
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2b. A gift ov6^in default of the exercise of the power, npt being 
a mere residuary gift, is evidence of an intention to create a power 
and not to give an absolute interest (o), as is the fact that the donee 
is under some disability which the donor cannot remove (p). 

21. If an estate for life is severed from the power of appoint* 
ment for the purpose of introducing other distinct and separate 
contingent estates which never, in fact, arise, the court may in a 
proper case infer that the donee takes not a mere life estate with a 
power of appointment, hut absolutely 0 /). 

22. Where there is an absolute gift, whether of realty or of 
personalty, followed by words sounding like a power, whether 
general or limited, and, snnhlr, whether by deed or will, with a gift 
over if it is not exercised, the gift over is repugnant and void (r). 

23. By the Land Transfer Act, 1897 (s), the executors or 
administrators of a deceased person are given the same powers 
over his real estate as they have over his chattels real. The 
Act (s) does not apply to the legal estate in copyholds nor to the 
estates of persons dying before the Ist January, 1898 («), and in 
hose cases the older decisions apply. 

24. All real estate, except copyholds (n), now devolves upon the 
executors, whether expressly devised to them or not (./,), hut questions 
may still arise in regard to the executors’ power of sale in cases not 
governed by the Land Transfer Act, 1897 («). 

The general rule before the Ist January, 1898, was that a devise 
of land to executors to sell passed an estate, hut that ( 1 ) a devise 

(o) Me MnxwelVe Will (1867), 24 Beav. 246, 250; Ilealy v. Donnety 
(1853), 3 I. C. L. R. 213 ; compare Re Brierleu, Bnerley v. Brierley (1894), 
43 W. R. 36, C. A. ; Me IFcoAfc*’ SeUlement, [1897] 1 Cti. 289. 

(p) .Meid V. Carleton, [1906J 1 I. R. 147. 

Iq) Me MaxwelVs Will, supra; Goodlitle d. Pearson, v. Otway (1763), 2 
Wils. 6; Nowlan v. Walsh, Nowlan v. lFtW<^(1851), 4 De G. & Sin. 684; 
Sugden, Powers, pp. 106, 108. 

(r) Re Mortiocle'e Trust (1857), 3 K. &: J. 456; Uales v. Margerum 
(1796), 3 Yes. 299; Bull v. Kingston (1810), 1 Mer. 314. This is an off¬ 
shoot of the general rule of law that a gift over in the event of the death or 
luteBtacy of the person to whom an absolute interest is given is repugnent 
and void {Holmes v. Qodson (1856), 8 De G. M. & G. 162, C. A.; QuUiver v. 
Vaux (174S), 8 De G. M. & (J. 167, n. ;* Lightbume v. Otll {1764), 3 Bro. 
Pari. Cas. 250; Me Dixon, Dixon r. Charlesworth, [1903] 2 Ch. 458; Oowani 
V. LarJeman (1888), 60 L. T. 1, H. L. , Parnell v. Boyd, [1896] 2 1. B. 671, 
C. A.); and see litle Gift.s, Yol. XV , p. 422. A doubt whether the rule 
applies where the power is testamentary only was raised in Me Mordock's 
Trust, supra, and is suppurled by Borton v. Borton (1849), 16 Sim. 652; 
Dos d. Stevenson v; Glover (1846), 1 C. B. 448; but see, eondra, Weale V. 
OUive (No. 2) (1863), 32 Beav. 421; Robinson v. Dusgaie (1690), 2 Yern. 
181; MasJtelyne v. Masicelyne (1775), Amb. 760 ; Hixon v. Oliver (1806), 
13 Yes. 108; see also Southouae v. Bate (1851), 16 Beav. 132; Slion v. 
Bhephard (178U, 1 Bro. 0. C. 532. 

-*(•) 60 w 61 Viet. c. 66. 

it) Land. Traiisfer Act, 1897 (60 &: 61 Yict. c. 65), ss. 1, 2 ; see titles 
Executors ahd Aduiristratoks, Yol. XIY., pp. 236, 238, 296, 298; 
Saui op'Lard. , 

(«) See titles CortBQlus, Yol. YlII., p. 89; Executors and Adiun^ 
TRATORS, Vol, XIV., p. 238. 

{x) Land Transfer Act, 1807 (60 de 61 Viet. c. 65), s. 1. 
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that ncecutors should sell the land, or (2) a devise that land should 
be sold by the executors, or (3) a devise of land» to be sold by the 
executors, only created a power (y). 

25. A power of sale over lands may be created without expiress 
words, and although no donee is named, and enables the person 
who exercises it to pass the legal estate. If, in a will, there is a direc- not 

tion to sell, but the testator does not say by whom the sale is to be MmadM 
made, the executors are presumed to be intended, unless a contrary donee*, 
intention appear from the will, whether the money is to be 
applied in payment of debts or is given as legacies and is 
distributable by the executors (a). If, however, there is a devise in 
fee to any other person, no power of sale can be implied in the 
executors even though the devisee is a minor (6). 

» 

26. The power of the executors to sell real estate does not Execnton’ 
depend upon any express direction that the estate shall be sold, but 
if, from the whole purview of the will, it appears to hdve been the ex^s” 
intention of the testator that his real estate should be sold, and the direction to 
jiroceeds are to be distributed in such a manner as the executors 
alone can by law carry out, then there is an implied power given to 
them to sell the estate. The implication that the executors arp to 
take the power arises from the fact that the money is to pass 
through their hands and to bo distributed by them in the execution 
of their ofKco, as in j^aymont of debts and legacies, or it may be 
otherwise raised by evidence of intention on the face of the will. A 
mere division of real estate into shares would probably not be 
enough, but such a division, coupled with directions for investment 
of the shares, gives the executors a common law power if the real 
estate is not dncctly devised to any other }>er8on (c). 

(y) Siigden, Powois, pp. Ill—115 ; 7)oe‘d. Hampton v. Shatter (1838), 8 
Ad. & El. 905; Tt. v Wilson (1862), 3 B. & S. 201 ; Lancaster v. Vhomton 
(176^), 2 Burr. 1027 ; Knogker v. Bunhnnj (1840), 6 Bing. (n. c.) .306; title 
Executors and Administrators, VoI. XIV., p. 236. This third pro¬ 
position is not quite free from doubt; see Co. Litt. 113 a. 

(a) Sugden, Powers, p. 117 ; 8 Vin. Abr. 463, tit. Devise (Q. e. pi. 1): 

Jtewtony. Bennet (1782), 1 Bro. C. C. 135; Elton v. Harrison (1674), 2 
Swan. 276, n. ; Wareham v. Brown (1690), 2 Vem. 153 ; Carvill v. Carvill 
(1694), 2 Rep. Ch. 156 [301] ^ Alliim v. Fryer (1842). 3 Q. B. 442, 446; 

Bentham v. Wiltshire (1819), 4 Madd. 44 ; but see, contra. Ward v. Devon 
(1805), cited in Forbes v. Peacock (1840), 11 Sim. 162, 160; (Furtis v. jFttl- 
hrook (1849), 8 Hare, 25, 278; Anon. (1574), 2 Leon. 220 (case 276), 
referred to, Sugden, Powers, p. 115; see also, Fitt v. Pelham (1670), 1 Cae. 
in Ch. 176, sub nom. Pitsv. Pelham, 1 Lev. 304, H. L. ; Sugden, Powers, 
pp. 116, 119. The fact that the distribution of the proceeds of sale is not 
necessary entrusted to the executors virtute officii would not now be 
eonsidered conclusive, but only some evidence of intention. 

(b) Patton V. Bandkll (1820), 1 Jac. & W. 189, 196. If t^e produce of 

the sale of realty and of the cunversion of personalty are treated as blended 
into one fund, this is sufficient evidence of intention to give the executors 
the power (Twiden v. Hyde (1825), 2 Sim. & St. 238). • ■<*. ■* 

(e) Doe d. Jones v. Hughes (1851), 6 Exch. 223. It is pot enough to show 
that it would be more expedient to have the sale made by Mie executors 
than by the heir-at-law {lHower v. Orr (1849), 7 Haft, 47^; but see, 
contra, Comtek v. Pearce (1848), 7 Hare, 477 ; Qreenway v. Qreenway 
(186^, 2 Oe G. F. & J. 128, C. A. ; Davies to Jones and Evans (1883), 24 
Ch. D. 190; Flux V. Best (1876]|, 23 W. B. 228; Buchanan v. Anguts 


SKreS, 

GoastMW' 

tfamof 

rOWtrie , 



12 


POWEBS. 


Scot. 8 . 27. The intention of the testator that the execntot t^onld tahe 

ConstriiO* a power of sale over his real estate is sufficiently shown 1:^ his 
ttop of chnrpring that estate with the payment of his debts. A mere general 
direction that his debts shall be paid eiiectually charges them upon 
Fowsr of sale all his real estate, whether the real estate is devised to the executors 
luE^ed hj or not, and whether the testator effectually disposes of it or dies 
w^eiuof intestate as to it (d). But apart from the Law of Property Amend- 
ment Act, 1859 (e), the executor in such cases should not before the 
let January, 1898, convey the legal estate to the purchaser unless it 
was devised to him. 

Extent of 28. In the absence of any cxjjression of a contrary intention, 
interest the donor is taken to have created a power to pass the whole of his 
estate and interest (/). Even before the Wills Act, 1837 (, 9 ), a 
“ ’ power to appoint to or among particular objects authorised an 
appointment of the fee, although no words of inheritance were 
used, and better opinion seems to be that a i)Ower to appoint 
to such persons as A. sho'ild choose equally authorised a limitation 
of the fee (h). Since the Act (. 7 ) a general devise without words of 
inheritance passes the fee, and gives the power over the fee to the 
person in wliom a power of appointing the property is vested, 
although the power itself does not contain words of inheritance 
or words equivalent to them (i). 

Powers 29. Powers created by reference to other powers will be taken 

creatoi by to be of the same nature and extent as such other powers, having 
to any change of donee, object, or circumstance. If, how- 
o icr 1)0 o there is any contingency or restriction personal to the donee 

of the power to which reference is made, such contingency or restric¬ 
tion is not attached to the created power (j), and, if the original 
power is inconsistent with limitations and conditions to be attached 

(1862), 4 Mooq. 374, H. L. ; He Cameron, Nixon v. Cameron (1884), 26 
<3h. D.*19, C. A.; Re CooTcea' Contract (1877), 4 Ch. D. 464; jBe Wintle, 
Tucker v. Wintle, [1896] 2 Ch. 711; Carlisle ». Cooke, [1905] 1 I. R. 269). 

(d) Shallcroaa v. Finden (1798), 3 Yes. 738, 739. A mere direction to 
adjust and pay all olaims is not suffloient (Re Head'e Trustees and Mae- 
donald (1890), 45 Ch. D. 310, C. A. ; Re Adams and Perry’s Contract, [1899] 

1 Ch. 664). See, further, title Executobs and Administeatoks, Vol. 
XIV., pp. 236-238, 296—300. 

( 0 ) 22 &^3 Yiot. 0 . 36 (“Lord St. Leonards’ Act") s. 14: see title 
Executors and Administrators, VoL XIV., p. 236. 

(/) Alloway v. AUoway (1843), 4> Dr. & War. 380 ; Wykham v. Wykham 
(1811), 18 Yes. 395, 415; Tomlinson v. Piqhton (1711), 1 P. Wms. 149; 
Bradley v. Cartwright (ISO?*), L. R. 2 C. P. Sll. 

(a) 7 Will. 4 & 1 Yiot. 0 . 26. 

(A) Doe Chadwick v. Jaekson (1837), 1 Mood. & R. 653; SaUonhalTe 
Case (1674), 2 Lev. 104, suh nom. Jaefe v. Saltmgstone, 1 Mod. Rep. 189 i 
R. V, Stafford (Mdrjaw) (1806), 7 East, 521; Croeiet v. Orotier (1%^), 3 '. 
Dr. & Wai. 363, 383. 

(<) Kenworthy v. Bate (1802), 6 Yes. 793 (where the power was contained 
in a settlement; Strutt v. Braithwaite (1862), 5 De G. 6c Sm. 369; Re 
L’^erminier, Jinhinaey v. Buston, [1894] 1, Cb. 675 ; and see Pugh v. Drew 
(le69), 17 Wr R. 268 ; Re Whi8towa8eiilement,I^aU v. WiUiamson, [1894] 

1 Clh. 661; SKfl Triffigham’s Trusts, Tringhamv. QrecnhiXl, [1904] 2 Ch- 487 ; 
Re Oiiver’a BetJUtment, Bvered y. Leigh, [1905] 1 Ch. 191; Re ThursWe 
SetUemerd, Grant y. IdtReduh, [1910] 2 Oh. 181, 0. A. 

ij) Harrington {Bari) V. Ilarrmgitm {Countess Dowager) (1868), L. R. 3 
* H.li. 295: Morgan v. jEMaon (1648), 16 Sim. 284. 



^ J-Vaut II.—Creation of Powers. . If . 

to the new bni^ the latter will be made to conform to tho'inteaHbn 
displayed by dnch limitations (k). If property i^given tO t^at^ 
subject to the pow'ers contained in another settlement, thbperSo^'fia 
exercise the new powers are primd facie the trustees of the original 
settleiment (2). If the words used are " such or the like ” trusts and 
powers, this means corresponding, and not necessarily identicalf 
trusts and powers (ni). 

30. A general reference to the trusts and powers of an existing Extent of ; 

will or settlement incorporates the trusts and powers referred to, inoorpomttett-. 
but not the point of lime when the benefits are to arise (»i). A byreterenjw ' 
reference to the “uses” of another settlement may sometimes be ^ ' 

enough to incorporate the powers in that settlement, though not 
expressly referred to. The imidication of an intention t04;reate or 

keep in existence a power by reference may be rebutted by other 
evidence of intention. It is a question of intention whether the 
effect of a second gift is to make the property therein c6ntained a 
fund to be added end treated for all purposes as an accretion to 
the funds originally settled, or to create another settlement with 
referential trusts (o). 

31. A power expressly created in general terms by an executed Reskriction 
instrument is not to be cut down except by express woi*dH(^»), but if of powers, 
the instrument is executory the court may give effect to the 
intention of the instrument, although not stated in express terms. 

In the case of murridge articles this may more easily be done so as 
to give effect to the presumed intention in favour of issue {q), but in 
the case of wills the intention must be very clear to enable a general 
I)ower to be cut down if expressly given (?•). It has been held that 
the fact that a person lias a limited power of appointment does not 

(*) Orossman v. Bevan (1859), 27 Bcav. 602; Earle v. Barker (1805), 

11 II. L. (^as. 280. 

(2) Taylor V. Miles (1800),*28 Beav. 411; and see Shrewsbury {Earl) v. 

KeigUUy (1860), L. B. 2 C. P. 130, Ex. CL. 

(m) Be Smith, liashford v. Chaplin (1881), 45 L. T. 240 ; Garde v. Garde 
(1843), 3 Dr. & War. 436 ; Marshall v. Baker (1802), 31 Beav. 008. 

(n) Hare v. Hare (1870), 24 W. B. 676 ; Berehtoldt {Countess) v. Hertford 
{Marquis) (1844), 7 Beav. 172 ; Minton v. Kirwood (1868), 3 Ch.^App. 614. 

(o) Eustace v. Robinson (1880), 7 L. B. Ir, 83, C. A. ; Be North, Meates v. 

Bishop (1897), 76 L. T. 186; Be Walpole's Marriage Settlement Thomson 
V. Walpole, [1903] 1 Ch. 928. 

(p) Minton V. Kirwood, supra; Peover t . Hasstd (1860), 1 John, tc H. 

341; Wood v. Wood (1870), L. R. 10 Eq. 220; Meade King r. Wcvrrm 
(1863), 32 Beav. Ill; but see, contra, OouM v. Gould (1866), 2 Jur. 

(N. 8.) 484; compare Cardigan {Earl) v. Armitage (1823), 2 B. & C. 107 ; 

Marrison v. Symons (1860), 14 W. R. 950; J&nes v. Davies (1878), 8 Ch. D. 

SOS. A power in a marriage settlement of charging certain si^s in certain 
Avents must take effect when those events^appen, and oaDnot*be limited, 
controlled, or questioned in any degree on The ground that undor different 
States of drcumstances different results woiUd be arrived at {Knapo ▼. 

Enopp (1871), L. R. 12 Eq. 238). > IW » 

{a) Eristow v. Wards (1764), 2 Yes. 330; MUdmay’s (Mss (l‘B84), T Co. 

176a i Cooke t. Briseoe (1838), 1 Dr. & Wal. 660 ; Sw^r. Sw^il^V), 
fr ljBni 168; Sugden, Powers, p. 438 ; Tasker V. Small {189^, 8 9im. 626. 

t**) Mackinley v. Bison (1837), 8 Sim. 501; Be Jt/fferys' Trusts (1872), 

LVR. 14 Eq.rl36 ; compare Richardson v. HarriKin (1886), 16 Q. B D. 86 
Cr A.; see title Wuxs, 
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POWEBS. 


Sncrt. 8. 



JiddttioDftl (1/ 
inbstltutioDa 
powen. 


Object ol 
power. 


General rule. 


control the generality of words of limitation under which he takes 
an ul> 0 o]ute estate in default of appointment, but the expressed 
intention must in every case prevail («). 

32. If a power of sale, jointuring^ or the like already exists, and 
a second similar power is conferred oh the same donee, it is in each 
case a question of intention whether the second power is intended 
to be additional or substitutional. If both powers are given to the 
same person for the same object, and would be a double burden upon 
the property subjected to them, tlie presumption is in favour of 
substitution (t), but this pi'esumption does not arise if the powers do 
not constitute a burden (a). If the second power is created by way 
of reference to the first, the iuferouce is against a duplication of 

charges X6). 

33. The object of the power may be of any nature not infringing 
any rule qf law or equity. It may be to revoke, either wholly or in 
part, the limitations mrde by the settlement or to raise concurrent 
interests for difTerent purposes (c). It must not be illegal, and must 
tlierefore not infringe the rule against perpetuities (d), but a power 
is not bad for remoteness because some of the objects thereof are 
not within the limits allowed by the law. for those may be selected 
to whom a valid apiiointinent in this rt^sooct may be made(e); and 
limitations in default of appuiiiitnont under a power which is void 
for remoteness are not invalid, unless they themselves contravene 
the rule against perpetuities ( /). 


Part III. -Exercise of Powers. 


Snt'T. 1 .—Personal Capuctly. 

34. Every person who is capable of disposing of an estate 
actually vested in him may exercise a power over land, and in 


(«) Barrymore v. Elhs (1836), 8 Sim. 1 ; Medley v. Uorton (1844), 14 
Sim. 222 j but see, contra. Brown v. Bamford (1842), 11 Sira. 127, reversed 
(1846), 1 rh. 620; compare Harnett v. Macdougall (1845), 8 Bear. 187 ; 
Moore v.JHoore (1844), 1 CoU. 54 ; and see Van GruUen v. Foxwell {Third 
Appeal) (1901), 84 L. T. 645, H, L. 

(0 WigseU y. Smith (1823), 1 Sim. & St. 321. 

(o) Boyd V. Petrie (1872), 7 Ch. App. 386. 

(5) Kindle v. Toj/lor (1856), 6 De G. M. & G. 677 ; Cooper v. Macdonald 
(1873), L. B. 16 Eq. 258; Eustace v. Robinson (1880), 7 L. B. Ir. 83, 
C. A. ; Trow v. Petpeiiual TriWfteeOo., [1895] A. C. 204, P. C. 

(«) WhethiT the power extends to the whole or only to a part depends 
upon the intention appearinsL upon the particular settlement {Freke v. 
Barrington {Lord) (1791), 3 Bw. C. C. 274). 

(d) ^ title PsBFXTUiTiiffi, yd. XXII., pp. 293 et seq. 

S (e) AttenhoA>ugh y. Attenborough (1865), 1 E. & J. 206; Hockley ▼. 
Jiuwbcy (t79Q),it>l Yes. 143, 150; SUxrk v. Dahyna (1874), 10 Ch. App. 30 ; 

(1843), 13 Sim. 393 ; Be Veale'e Tmste (1876), 4 Ch. D. 
81} d&rmed (1877), 5 Ch. D. 622, C. A.; Re Blew, Blew v. Owmer, [1906} 
1 Ch. 624. ' 

(f) Re Abbott, Peaioek v. Frigout, [1893] 1 Ch. 64; sue title Pxsfxxuitibs, 
VoL XXn., pp. 293 et teg. 
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like manner every such person may exercise powers affecting 
personalty (p). # 

Sect. 2 .—Delegation of Powers. 

35. In considering the Relegation of powers the distinction 
between powers amounting to absolute ownership, those implying 
personal discretion, and powers to do merely ministerial acts mast 
1^ borne in mind. The rule is that a power involving the exercise 
of personal discretion by the donee cannot be delegated (A), but 
a power which is merely ministerial and involves no personal 
discretion can be delegated (t)- 

(g) Sugden, Powers, p. 153. As to an undischarged felon, see Mainprics 
V. Pearson (1877), 25 \V. R. 768 ; and as to the power of the administrator 
of a convict’s estate to disentail, see lie Gaskell and Walterrs' Contract, 
[190y 2 Ch. 1, C. A.; and see title Criminaz. Law and Procedure, 
Vol. IX., p. 429. As to married women, see title Husband and Wife, 
Vol. XVI., pp. 386 et seq.; as to infants, see title Infants an5 Children, 
Vol. XVII., pp. 53,54; as to persons mentally incapable, see title Lunatics 
AND Person.^ of Unsound Mind, Vol. XIX., pp. 396 etseq., 448, 449. 

(A) Combes's Case (1613), 9 Co. Itep. 75a ; J)e Bussche v. Alt (1878), 8 
Ch. D. 286, 310, C. A.; and see title AaF.NCT, Vol. 1., pp. 149, 169, 170. 
The attempted delegation is a mere nullity and has no effect (Carr»v. 
Atkinson (1872), L. K. 14 Eq. 397), and it makes no difference whether the 
objects of the delegated power are or are not objects of the original power 
{Williamson v. Farwell (1887), 35 Ch. D. 128, 141 ; see Stookb-ndge v. Story 
(1871), 19 W. It. 1049 ; Webb v. Sadler (1873), 8 Ch. App. 419 ; Bamtdyy v. 
Bailhe (1889), 42 Ch. D. 282). A person cannot delegate the power to con* 
sent to the execution of a iiower {Hawkins v. Kemp (1803), 3 East, 410), 
unless a right to delegate can be implied on construction, from the obviona 
impossibility at the date of the deed creating the power that the donee 
can always act in person {Stiiart v. Norton (1860), 9 W. R. 320, P. C.). A 
trustee cannot delegate a power of sale to his co-tmstees in order to buy 
himself {Bulteel v. Abinger {Lord) (1842), 6 Jur. 410); see title Trusts 
AND Trustee.?. A tenant for life under tile Settled Laud Acts (see title 
Settlements) cannot delegate his powers (Settled Land Act, 1883 (45 & 
46 Viet. c. 38), s. 50). Powers of lea-sing are powers requiring the exercise 
of personal discretion {Robson v. Flight (1865), 4 De G. J. & Sm. 608, 
614). 

(i) Ingram v. Ingram (1700), 2 Atk. 88 ; Alexander v. Alexander (1755). 

2 Ves. Sen. 640 ; A.-O. v, Berryman (1752), cited 2 Ves. Sen. 643 ; Chester 
y, Chadwick (1842), 13 Sim. 102. A corporation can delegate the implied 
'j^ower 'of electing corporators in order to preserve the corporation to a 
i^lect port of themselves, but not to strangers {It. v. Bird (1811), 13 East, 
367); and a majority of such selected corporators can bind the minority 
(E. Monday {Vlll), 2 Cowp. 630; JB.v. VoTto(1776), 1 Cowp. 248; Smyth 
V. Barley (1849), 2 11. L. Cas. 789); see title Corporations, Vol. VIlI., 
p. 346. Powers operating under the Statute of Uses (27 Hen. 8, c. 10) 
must be strictly construed, and can only be exercised so as to pass the legal 
estaw by the person named ; see M'Queengf. Farquhar {l&O^, 11 Ves. 407, 
47Sf^ Newman v. Warner (1851), 1 Sim. (Ir. s.) 467; but see Brassm v. 
Challitm, Seacome v. Holme (1854), 4 De G. M. & G. 528, ; the Trus* 

tees and Mortgagees Act, 1860 (23 & 24 Viet. c. 145), s. 27. Lord Cran* 
worth's Act (now repealed), and the Trustee Act. 1893 (56 & 67 Viet, 
e. 63),«. 22. Although a trustee cannot delegate his discretion, 
nothing improper in nis consulti^ bcneflciariM; see Fras^ v. MWedoeh 
(1881), 6 App. Caa 856, 864 ; A.-G. v. Seoti (1750), 1 Ves. Sen.*413 ; Offen 
V. Harma/s, (1859); 1 De G. F. & J. 253, C. A.; Re HtiUng and MertoH'a 
Coniraet, [1893] 3 Ch. 269, 280, C. A.; Re Airey, Airey v. Siapliton, [1897] 

1 Ch. 164; title Trusts and Trustees. A fauer maymvetwo surviving 
guardiaos tjhs power to nominate a person in thS place of a guardian dying* 


SadT.'l,'' 

G8p6^- 

Dlstlnotion to 
beoon^dKed, 
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Powers. 


sbct, 3. ^ general power equhalenfe to absolnfce ownership can be dele* 

Oelegfttloft gated and »uc)j|[ delegation may be either voluntary or involun- 
tary, ihat is, by operation of law (k). 

Seci. 3. —Surviioiskip of Powers. 

DUtliBotioD to 36. In (‘onsidering the survivorship of powers it is necessary 
beoonsidtiui. to distinguish between powers and trusts: powers are never 
imperative, hut are at the discrtdion of the donee; trusts are 
imperative, and if the trustees die or refuse to act the court will 
supply others in their place ; a trust is never allowed to fail for 
want of a trustee (i). More powers are strictly construed and can he 
exercised only by the persons designated either expressly or by 
reference as donees of the power; such jx isons naay m the case of 
powers annexed to a trust estate be the persons to whom the 
estate from time to tune may come (m). 


{In the Goodfof Varnell (1872), L U 2 P. & ]). 370; see title Infants 
AND (’nnDHKN, VoL XVfl., p. 124). 

(/) ra»e(1613),OCo Itep.75a, Trftite v. TKi/son (18/52), 1 Drew. 

298, 304. For this purpose an executor is regaided as absolute owner of 
the testator’s personal property, aud in xy delegate bis power to collect debts 
(Vane {Earl) v. Ridden (1870), 5 Ch App. 003). A mortgage of leaseholds 
by the executor may contam a power of sole i Russell v. Platee (1834), 18 
Beav. 21 ; compare Sanders v Richards (1846), *' Coll. 568 ; and see Cruxk- 
shank V. Duffin (1872), L. B. 13 Eq 566 ; Ricketts v. Lewis (1882), 20 Gh. D. 
745 : Thome v . Thome, [1803] 3 Cli. 190 ; title £xf.cutobs and Adminis* 
IRATOBS, Vol. XIV., p. 290). A power to mortgage authorises a mortgage 
containing a power of sale {Bridges v. Longman (1857), 24 Boav. 27; Bennett t 
V. WyndiMm (1866), 23 Beav. 621; Selby v. Cooling (1867), 23 Beav. 418 i 
Cook V. Dawhon (1861), 29 Beav. 123, 128 ; Re (Jlwwner'e Will (1869h 
L. R. 8 Eq. 569; and see Rearson v. Benson (1860), 28 Beav. 698 ; see, 
contra. Brake v. Whitmore {1832), 19 L T. (o. e.) 243; Clarke v. Roual 


Panopticon {1857), 4 Drew. 26; see also title Mortgage, Vol. XXl,, 
p. 107. • ' 

{k) (1) Bankruptcy; see title Bankrdptct and Insolvency, Vol. II, 
p. 145; (2) judgments opeinting as a charge upon any property over which 
there may be a power ot disposition, see Judgments Act, 1838 (1 & 2 
Viet. 0 . 110), B. 13; Law of Property Amendment Act, 1860 (23 & 24 
Viet. 0.38); Judgments Act, 1864 (27 & 28 Viet. o. 112); titles Execu¬ 
tion, Vol. XIV, pp. 69, 70; Judgments and Orders, Vol XVIIT., 
p. 220 ; (3) lunacy; see Ijunacy Act, 1800 (63 & 64 Vict. c. 6), as. 20, 128, 
129 ; and see title Lunatics and Persons of Unsound Mind, Vol. XIX 
pp. 414, 456. 

(I) See title Trusts and Trustees. • 

(itt) Cole y, Wade (1807), 16 V4s. 27; Townsend v, Wilson (1818), 1 
B. & Aid. 608 ; Bale v. Beaet (1821), Jao. 189 ; Lane v. Debenham (1853), 
11 Hare, 188 ; Cooke v. Cranford (1842), 13 Sim. 91 ; Mortimer v. Irela/M 
(1847), 11 Jut. 721; Ee Morion and IlaUett (1880), 16 Ch. D. 143, C. 
IngUb^and Boak and NorwichJJnion Inswranoe Co. (1883), 13 L. wlr. 
320; Re PidrUfn and Comraal, [1897] W. N. 178; Re Rumnmmmd 

[1897]2@h. BSI,C.A.; ReBaeon, Toovoyy. Turner, [1907] 1 Cm075; 
lie Waidaniet Rivere v. Wmdanis, [1908] 1 Cb. 123; Me Omndem and 
Mevs^s Contract, [19091 1 Cb. 690 ; see Be Boviledge’s Trusts, Boutltme v. 
Baui, [l909] 1 Ch^SO ; Be Davies and Kent's Contract, [1010] 2 Ch. 35, fl. A.; 
„ba9iiee, Vshome to Rowlett (1880), 13 Ch. D. 774: and s» Utle 

^ISadURlTORS ) 1 ND jSBDMiitiSTRxroRS. Vol. XIV., p. 304. AjTOwer tg^. and 
B. and th^ heiiw Is exercisable by B. and the heir of A. Wter th^eath of 
A. (JfimeU [Lady) v. Memell {8irB.) {1767), Wilm. 80, 61; Mowntu^ 
V. Wilson, sitpra; Baht v. Dewes, supra). A power to A. and Jii8jMMteiB 


^^ercisable by the grantee, devisee, heir, or ^xMiutor of the 


iisMS^ 
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Apart from the Conveyancing Acts, 1881 and 1882 (w), a bare Sw** f - 

power given to two or more named persona eanmot be exercised 
by the survivor (o), but when the power is given to three or more 
j(enerally, as to " my trustees,” “ my sons,” and not by name, the Ruiegas to “ 
authority survives whilst the plural number remains (p) ; and aurriTowhipi 
where the instrument creating the power came into operation since 
the 81st December, 1881, after the death of the survivor the authority 
now survives to his personal representative until new trustees are 
appointed (ti). 

Sect. 4.— J'owers Anvexrd to an Office. 

37. When a power is annexed to an ohice all persons who fill the Powers gfren 
office can exorcise the poAvor, but if the pow'er is given to persons to persons or 
named officially (r), it is a question of intention in each case ** • 

whether the power is given to the i>erBons or annexed to the office (s). 

If, however, the iiower arises hy implication, it attaches to the office 
and may he exercised by the holder for the time being (t). * 


V. Whitfield (1679), 1 Vent. 338; Saloway v. Strnwbridge (1855), 1 K. & J. 
371: affirmed 7 De G. M. &. G. 594 ; Hind v. roole (1855), 1 K. & J. 371). 
A power of sale given to a person, his oxccuiors and administrators, can 
be well executed hy an lultninstrator durante minoris opiate {Monsell v/ 
Armstrong (1872), L. R. 14 Eq. 423 ; lie Thompson and M'Williama' Oon~ 
tract, [1896] 1 I. II. 356, G. A. ; hut see JiJf Rohinson <ind Sards (1879), 3 
L. R. Ir. 429). The only limit to Ins anHiority is the duration of <he 
minority {Be Cope, Cope v. Cope (1880), 1(» (’ll. D. 49; see title JSXECOTOKa 
AND ADMiNisncATORS, Vol. XIV., p, 198) A di-scrctioDary power to 
oony on a business, given to an executor who renounces, cannot, however, 
be Exercised by the adrainistiator (Lambert v. llendle (1863), 3 New Rep. 

By the ('oiivoyancing Act, 1911 (1 As 2 Geo. 5, o. 37), s. 8, the legal 
personal representative of a sole trustee, or, where there was more than 
one, flic legal personal representative of ilie last surviving trustee, can 
\exerqi6e any power or trust which tlie sole or last surviving trustee could 
exeieised; and see the text, infra. * 

, («) 44 & 45 Viet. c. 41; 45 & 46 Viet. c. 39; and see note (ai), p. 16, ante. 
[(o) Mansell (iMdy) v. Mansell (Sir E.) (1757), Wilm. 36, 51. This rule 
pplics to a power of revocatioft (Montefiore v. Brovone (1858), 7 H. L. Gas. 
11), and to a poAver to consent (Atwaters v. Birt (1601), Cro. Eliz. 856), 
&ut does not apply to protectors of settlements (Bell v. Holtby (1873), 
R. 15 Eq. 178; .ffe Bayley-Worthington and Cohen's Contract, [1908] 1 Ch. 
C. A,; affirmed [1908] A. C. 97 ; and see darke v. Chamberlin (1880), 10 
. 176); see, further, title Settlements. 

Lee V. Vincent (1584), Cro. Eliz. 26; Jeffreys v. Marshall (1870), 19 
. 94 ;^but see, contra, Sykes v. Sheard (1863),'2 De G. J. & Sulf 6, C. A. 
Conveyancing Act, 1911 (1 & 2 Geo. 5, c. 37), s. 8; and "see title 

’8 AND TkUSTEES. 

or example, " to my executors, A. & B.” 
nell V. Barnes (1634), Cro. Car. 382 ; Eaton v. Smith (1839), 2 
Brassey v. Chambers,Seacomev.Hglme (1853), 4 De G. M. & G. 
Byam v. Byam (1854), 19 Beav. 58; Bartley v. Bartley (1856), 
14; Re Cookes' Contract (1877), 4 Ch. D. 454; BevUt v^Seamey 
B. Ir. 45, C. A.; Belany v. Dchiny (1885), 16 L. R. Jr. 66; Be 
tvarte Butcher (1880), 13 Ch. D. 465, C. A.; Crawford v. Forshaw, 
|b. 261, C. A. ; Re Smith, Eastiok v. Smith, [1904] 1 Ch. 139; WHO 
l*i>ermoU (1872), 7 I. H. C. L. 1; Be Baxon, Tooyey Fi 

476 ; but see, contra. Danne v. Annas (1662), Dyer# 219 a ; 
(1684), 1 And. 145; Anon (1500), Dyeit I77*a; and see 
i (1865), 4 De G. J. & Sm. 608, 618; title Ex£CUToaa 
ks, Vol. XIV., p. 304. 

174), 2 Leon. 220 (oase 276); Anon. (1680), Dyer, 371 b | 
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observance of 
every 

requirement. 


Sect. S.—Reqvmtea for Valid Execution of a Power, 
SoB-!5Ecr. l.—Jn Umtsral. 

38. Subject to the statutory rules in regard to powers executed 
by deed or will(tt), every circumstance, required by the instrument 
creating the power to accompany the execution of it, must be strictly 
observed (v). The author of a power may surround its execution 
with as many solemnities and direct it to bo carried out by such 
instruments, at such times, and witli the consent (x) of, or by, such 
persons as he pleases, provided that he does not transgress the 
rules of law or equity. 


Si’B-SKOr. 2,— .4s to Deeds. 

Sxecaiionof 39. Since the Idth August, 185‘J, a deed, executed in the 
leeda. presence of and attested by two or more witnesses in the manner 

in which deeds are ordinarily executed and attested, is, so far as 
respects the execution and attestation thereof, a valid exercise of 
a power of appointmenu by deed, or by any instrument in writing 
not testamentary, notwithstanding that it shall have been expressly 
required that a deed or instrument in writing made in exercise of 
such power should be executed or attested with some additional or 
other form of execution or attestation oj- solemnity (a). 


.Suu-Seut. ;j .—.is to H ills. 

Execution of 40. In the case of wills made after the 31st December, 1837, 
no appointment made by will in exercise of any power is valid, 
unless the same is executed as a will in writing signed and acknow¬ 
ledged by the testator in the presence of two witnesses, and eyery 
will so executed is, so far as regards its execution and attestation, 
a valid execution of a power of appointment by will, although 
it shall have been expresfdy required that a will made in'execution 


and see Mtlucard v. Moore (1580), Sav. 72; Forbes v. Peacock (1843), 11 
M. & W. 630; Babin v. Meape (1869), 27 Beav. 553. In all cases of 
trustees since the Conveyancing and Law of Property Act, 1881 (44 & 46 
Viet. c. 41), powers survive ; see Conveyancing and Law of Property Act, 
1881 (44 & 45 Viet. c. 41), s. 38, repealed by the Trustee Act, 1893 (56 & 
67 Viet. c. 53), s. 22; and as to disclaimer of powers, see Conveyancing 
Act, 1882 (45 & 46 Viet. c. 39), s. 6; lie Fisher and IJaslelt (1884), 13 
L. B. Iff 540; JJevitt v. Kearney 13 L. R. Ir. 45, C. A.; mid 

Thompson v. Todd (1864), 16 I. Oh. R. 337. 

(u) SeS the text, infra, and p^ 26, post. 

(v) Eutland v. Doe d. Wythe (1843), 10 Cl. & Fin. 419, H. L. 

(®) Bateman v. Davir (1818), 3 Aladd. 98; Cocker v. Quayle (1830), 
1 Russ. Sc M. 635 ; Wiles v. Gresham (1854), 2 Drew. 258, 267. But where 
tlie perspn whose consent is requii'ed is under disability, see Be T'^'flSSO), 
15 Ch. 1). 78; Bfi Neave's'Estates (1880), 28 W. R. 976; Be Omdvoss'e 
Settlement (1878), 7 Ch. D. 728; title Infants and Childken, XVII., 
p. 64. In some cases it may be presumed that the deed of ap^intment 
IS duly executed although the deed containing the terms of tite power is 
lost {Mougham v. Sandys (1827), 2 Sim. 95); and see Skipwiih v. Shirley 
;i(l805), 11 Ves. 64 : Be Airey, Airey v. Stapleton, [1897] 1 Ch. 164 (where 
the deed of appointment was lost). 

(a) Law or Property Amendment Act, 1859 (22 & 23 Viot. p. 35), s. 12. 
The statute not retrospective. The donee may, if he pleases, execute 
the power otherwise than by an instrument executed and |ittested^ sis an 
ordinary deed, but In that case he must follow the exact* temis of the 
power ; see title Deeds and OasiiBB Instbuvbnts, Vol. X., 396. 
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of each power should be executed with some additional or other 
form of execution or solemnity (b). If a power te exercisable “ in 
writing ” and the donee exercises it by writing in the nature of a 
will, this is an appointment by will within the meaning of the above 
provision, and the power is not properly exercised unless the writing 
IS duly executed as a will (c). 

41. If the power is exercised by a person domiciled in a foreign 
country by a will made according to the law of that country, the 
will is admitted to probate in England although it is not executed 
in accordance with the forms required by the Wills Act, 1837 (d), 
and the exercise may therefore be valid notwithstanding the want 
of attestation or some other requirement of the Act (d). 

42. An English power of appointment by will is properly 
exercised if it is exercised by a will m the English form, even 
though the person appointing is domiciled abroad and the will is 
not properly executed according to the law of the domicil, and the 
will is admissible to probate for the purpose of the appointment 
even if not admissible for any other 2 )ur[)ose (c). In the case of a 
special power, the appointment is valid although the effect is to 
dispose of the property in a manner in which the donee could ijot 
dispose of his own property according to the law of his domicil: in 
the case of a general 2 )ower, the oxerc-iso of the power makes the 
pro 2 ) 6 rfcy asselo of the api^ointor so fur as is ncce.ssary to 2’uy debts, 
but not necessanly for all pur 2 )Oses; if, on construction he has 
made it his own for all j^urposes, he can dis 2 wse of the beneficial 
interest only to the same extent and in the same manner as his own 
2 )roperty of which ho has made it 2 >art; but, if he has not ap 2 )ointed 

(h) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), ea. 9, 10. It is submitted 
that, having regard to tbtd., ss. 11, 27, a nuncupative will by a sailor or 
soldier on active service, making a general gift of his personal estate, would 
exercise a general power of appointment over personal estate. The statute 
is not retrospective, but it re^cis to powers created since as well as to those 
created before the Act, notwithstanding the words “ shall have been 
required ” (Hubbard v, Lees and Purden (1866), L. R. 1 Exch. 255). 

(c) Be Daly's Seittemeni (1858), 25 Beav. 456 ; Be Barnett, Dawes v. Ixcr, 
119081 1 Ch. 402, not following Re Broad, Smith-v. Draeger, [1901] 2 Ch. 86; 
compare p. 27, post. The Wills Act, 1837 (7 Will. 4 & 1 Viet. o. 26), s. 1, 
interprets the word “ will ” as including “ an appointment by* will or by 
writing in the nature of a will in exerckse of a power”; and see Be 
Edmonstone, Bevan v. Edmonstone (1901), 49 W. R. 555; title Wli,r.S. 

(d) D'jHuart v. Harkness (1865), 34 Beav. 324; Be Harman, Lloyd v. 

Tardy, [1894] 3 Ch. 607 ; Be Price, Tomlin v. Latter, [1900] 1 Ch, 442 ; but 
see Be D'Este’s Settlement Trusts, Poulter v. D’Este, [1903] 1 Ch. 898 ; Be 
Seholefield, Scholefield v. St. John, Be Young, Smith v. St. John, [1906] 
i Ch. 408; and see titles Conflict of Laws, Vol. VI., pp. 228, 229; 
Executors and Aduinistrators, Vol. XIV., p. 168. As to the necessity 
ior oomlpliRUCs in such cases with provisions requiring a spe^jial form of 
execution, see title Conflict op Laws, Vql. VI., pp. 228, note («), 229. As 
to powers contained in wills rendered valid by 'me WUls Act, 1861 (24 & 
25 Viet. 0 . 114), see title Conflict op Laws, Vol. VI., pp. €28, 229. » 

(«) Tatttdll V. Eankey (1838), 2 Moo F. C. C. 342; garnet V. VineerU 
(1846), S Moo. P. C. C. 201; In the Goods of Alexander (ISfO). 6 Jur. 
IM. S.) 354; 7n (fee Goods of HaUyburton (1866), L. R. 1 P. & D. Op ; In the 
Goode of BuVer, [1896] P. 209 ; Be Baker's Settlement Trusts, Hunt v. Baker, 
[1908] W. N. 161 ; Murphy v. Deichler, [1909] A. C. 446; see titie CON- 
FLICT OF Laws, Vol. VI., p. 228, note («). 
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®* BO as to make it his own for all purposes, for example, if he has 
Beqittlttei appointed to A, ih such a manner that if A. predeceased him the 
persons entitled in default would take, then his disposition to A. 
Ihttmtfonof takes effect although it would he invalid wholly or in part by the 
4yower. 2 ^^ j^is domicil if it was his own property (/). 

Sub-Sect. 4, —Operation of Lord fit. Leonarda’ Ad and the Tl'i/Za Ad, 

ERiirntial 43. The provisions of the statutes above referred to (<7) have 

rendered unnecessary the strict observance of mere formalities, but 
exeflujonnot operate to dispense with any essential requisite to the 

execution of a power, and nothing cun make good an execution 
which defeats what the i)ersoij creating the power has declared by 
express or necessary implication to be a material part of his 
intention. . 

44 . Subject to the provisions of the statute already referred 
to (//), if a power requires two or more formalities to be attested 
and the attestation clause expressly certifies that one of such 
formalities has been performed, then the power is not well executed. 
If, however, the attestation, though a limited and special one, is 
of such a nature that it must iioccssarilv bo inferred that the other 
requisites were complied W’ith, or if the aticstation is general, then 
the execution is valid unless the contrary is shown (i). 


dispensed 

with. 


Presumption 
as to valid 
execution. 


Sub-Sect. 5 .—Consent to Exercise of Powers. 

When consent 46. The consent of any person required to consent, and also all 
must 1)0 given, formalities annexed to tlie execution, must be respectively given and 
perfected during the lifetime of the donee of the jicwor (/.). If a 
power is given to be executed with the consent of one or more 
persons, aud that one or e,ny one of the others dies, the power is 
gone(0- 


(f) Pouey V. Uordern, [1000] 1 Ch. 492 (a ease of a special power) ; Ee 
Pryee, Lawford v. Pryee, [1911] 2 Ch. 280, C. A., toilowin^ Ee Hadley, 
Johnson V. Hadley, [1909] 1 Cli. 20, C. A., and distinguishing Ee Bald, 
Bald v. Bald (1897), 70 L. T. 462, and Eo Migret, Tweedie v. Mawider, 
[1901] 1 Ch. 547. 

(a) l.e., the Law of Property Amendment Act, 1859 (22 & 23 Viet, c .3.’3) ’ 
(Lord St. !rjeou.ards’ Act), and tho Wills Act, 1837 (7 W*ll. 4 & 1 Viet, 
c. 20); se^ p. 18, ante. 

(A) l.e., the Law of Properly vAmendment Act, 1850 (22 &. 23 Viet, 
c. 36), 8. 12 ; see p. IS, ante. 

(t) Vincent v. Sodor and Man (Bishop) (1851), 4 De G. & Sm. 294; 
Newton v. Eicketls (1861), 9 If. L. Caa. 262 ; Wright v. Wakeford (1811), 
17 Ves. 454 ; Stanhope v. Keix (1824), 2 Sim. & St. 37 ; Simeon v. Simeon 
(1831), 4 Sim. 556 : .Smith v. Adkins US72), L. B. 14 Eq. 402 ; Mackinley 
V. iSfson (1837), 8 Sim. 561 ; Waterman v. Smith (1840), 9 Sim. 629 ; Bartho*. 
lomevB V. PBirris (1846), 15 Sim. 78 : Burdett v. Spilsbury (1643), 10 Cl. 6$ 
Pin. 340, H. L.; Warren v. Poatlethwaite (1845), 2 Coll. 108; Be Wrey'n^ 
Trust (1850), 17 Sim. 201. 

Sawikipa V. Renm (1803), 3 East, 410; O^en v. Harman (1859), 
Xjbe a.F.Sc J.»253. C. A. Since the Law of Property Amendm«it Act; 
1869 (22 £ 23,Vict. c. 35), the time for perfecting accompanying formal!'., 
ties is less important; but compare Wright v. Wakeford (1812), 4 Taun% 
213 ; Doe d. Mansfield v. Peach (1814), 2 M. & S. 676; Neuman v. TTdtlief 
(1851). 1 Sim. (N. s.) 467. 

(I) Hutton T. Simpson (1716), 2 Vem. 722; Atwaiera v. Birt (16^1), 
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Sect. 6. —Contingent Powers, 

Sub-Sbot. 1.— Powers to he Exercised an o Coniingmeg. 

46. A power presently given to a designated person to be 
exercised, whether by deed or will, upon a contingency, can be well bafoie 
executed before the contingency happens, and the execution will take oonttoKewT, 
effect on the subsequent happening of the event (m). If, before the 

event happens, the donee covenants for valuable consideration to 
exercise the power and fails to do so, the court will, if the power is 
exercisable by deed, aid the defective execution and treat the power 
as properly executed as from the date of the happening of the 
event (n ); but if the power is exercisable by will only the remedy, 
if any, will be an action for damages (o). 

Sub-Sect. 2. —Powers to Arise on a Contingency, 

47. A power which is not to arise until a future or contingent Defective 
event happens, or until a condition is fulfilled, cannot be exercised 

until the event happens or the condition is fulfilled, for until 
then it has no existence {p). So, too, where the performance of an 


Cro. Eliz. 866; Darme v. Annas (1562), Dyer, 219 a; Franklin's Case 
(undated) cited in Ano^n. (1564), Moore (k b.), 61, 62, and in Hewett v. 
Hewed (1763), 2 Eden, 332, 333; but a contrary intention may appear; 
compare Green v. Green (1846), 2 Jo. ds Lat. 629. 

(nt) If andes/orde V. (yarricA; (1871), 6 1. B. Eq. 486 ; LoganY. Bell {184:5), 

1 C. B. 872 ; Sutherland (Countess) v. Eorthmore (1720), 1 Dick. 56 ; Anon. 
(1574), 2 Leon. 220 ; Holt v. Burley (1710), 2 Vem. 651; DaUiy v. PuUen 
(1824), 2 Bing. 144 ; Eden v. Wilson (1862), 4 11. L. Gas. 257, 283 ; Re Ooul- 
man, Munby v. Boss (1885), 30 Ch. D. 186; but see, contra. Be WaUh's 
TrvsU (1878), 1 L. R. Ir. 320 ; Blight v. HarPnoll (1881), 19 Ch. D. 294. 

(n) Jackson v. Jackson (1793), 4 Bro. C. C. 462; Coventry (Countess 
Dowager) v. Coventry (Earl) (1724), 2 P. Wms. 222; Affleck v. Affleck 
(1867), 3 Sm. & G. 394; Johnson v. Touchet (1867), 16 W. R. 71; Be 
Lambert's Estate, [1901] 1 I. R. 12; and see p. 65, post. 

(o) Palmer v. Locke (1880), 15 Ch. D. 294, C. A. ; Be Evered, Molineux 
V. Evered, [1910] 2 Ch. 147, 156, C. A. 

(p) Meyrich v. Couits (1806), Sugden, Powers, p. 266 ; Blaeklow v. Laws 

(1842), 2 Hare, 40 ; Johnstone v. Baber (1845), 8 Beav. 233 ; Mosley v. Hide 
(1851), 17 Q. B. 91 ; Shaw v, Borrer (1830), 1 Keen, 559; v. Stalli- 

brass ^873), L. R. 8 Exch. 175 ; Earle v. Barker (1865), 11 H. L. ©as. 280 ; 
Be Verschoyle's Trusts (1879), 3 L. R. Ir. 43 ; WrBcinson v. Thornhill (1889), 
01 ii. T. 362; compare JJvedale v. Uvedale (1744), 3 Atk. 117 ;*Ashford 
V. Cafe (1836), 7 Sim. 641. Where in a mortgage a power of sale is made 
exercisable only after notice given, purchasers may bo protected from the 
oeoetsity of asoertaining whether such notice has in fact been given, but, il 
they know that the nonce has not been given, the exercise of the power 
to invalid, notwithstanding the provision for their protection; compare 
fjbjrkwwon v. Hanbury (I860), 1 Drew. & Sm. 143 ; Sehxyn v. Garfit (1888), 
Ip D. 273, C. A. ; Forster v. Hoggart (1850), 15 Q. B. 165 ; Bfie Barker 
^.^Illingworth, [1908] 2 Ch. 20; see title Mortqaob, Vol. XXI., p. 258. 

role would probably be held to apply to the analogous case of the 
twwer of sale given by the Conveyancing and Law of Property Act, IfdH • 
(44 di'45 Viot. o. 41); see also the Ckinveyancing Act, 1911g{l Se 2 (^o. o, 

37), 8. 6. In Davidson v. Book (1866), 22 Beav. 206, it was hM that a 
POE^er was exercisable when part only of a condition had been f^^lled, 
b^Lord. St. Leonards (Sugden, Powers, p. 266) disapproves of the decision, 
'lia'^mere fact that the property subject to a power of sale is a reversion 
do^ not imply a condition that the power shau not be exercised until the 
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acii is made a condition precedent to the exercise of a power, and 
such performance is illegal or becomes impossible, the power cannot 
be executed (q). 

Sub-Sect. 3.—Fxerciie of Powers by Contingent Persons. 

48. A general power of appointment, whether affecting the 
legal estate or the equitable estate, may be well exercised by deed 
or will by a contingent person who in the event proves to be the 
person actually entitled to exercise the power (r). A limited power 
given to a contingent person cannot be exercised until the person 
to exercise it is determined (s). 

The event on which the poM'er is to arise can be accelerated by 
the parties if the power is simply administrative, but not if it is 
a power to charge or is otherwise burdensome to the estate (t). 


Sub-Sect. 4 —fJrerrise of Determinable Poirers. 

49. A power determinable on the happening of any event must 
be exercised before such event happens (cr). In the case of the 
testamentary exercise of a detoruiinable power, the making of the 
W’ill cannot ordinarily be treated as an act exercising the power so 
as to make the exercise take effect as fron the date of the will instead 
of the date of tbo death (h). Hence a testamentary apiiointment by 
a donee who outlives the pow'er may fail to take effect even though 


property falls into piiRSCSsion ; compare Dhirkwood v. Borrowes (1843), 
4 Dr. 4t War. 441 ; Clark v. Seymovr (1834), 7 Sim. 67 ; Giles v. Homes 
(1846), 16 Sim. 369 ; Tasker v. Small (1834), 6 Sun. 626. 

(gr) Shrewsbury (Earl) v. Scolt (1859), 6 0. 11. (n. s.) 1, 220. 

(r) Thomas v. Jones (1862), 1 Do G. .T. & Sm 63. Under the older law 
a general power affecting the legal estate could not, but a similar power 
affecting equitable interests could, be exercised before the person to exercise 
it was determined by the event. The case of a power which has no exist¬ 
ence in the events which happen must be distinguished— e.g., the power of 
a married woman arising on the death of her husband ; for this, see title 
HUSBiWNO AND WiFE, Vol. XVI., p. 387. 

(«) MacAdam v. Logan (1791), 3 Bro. C. C. 310; Cave v. Cave (1866), 

8 De G. M. & G. 131, G. A.; Be Twisa's Trust (1867), 15 W. B. 540 : Ee 
Moir's Settlement Trusts (1882), 46 L. T. 723 ; Ite Blackburn, Smues v. 
JHackbum (1889), 43 Ch. D. 75 ; an|^ see Be Hayes, Turnbull v. Hayes, 
[1901] S Ch. .629, C. A. ; Be/Bradshaw, Bradshaw v. Bradshaw, [1902] 
W. N. 16 ; Be Walpole's Marriage Settlement, Thomson v. Walpole, [1903] 
1 Ch. 928. 

(f) Truell V. Tyason (1856), 21 Beav. 437 ; and see Be Petre'e SetBement 
Trusts, Legh v. Petre, [1910] 1 Ch. 290; Be Trevanion, Trevanion v. 
Zennox,'[1910] 2 Ch. 638. * 

(a) Potts V. Britton (1871), L. R. 11 £q. 433 ; Parsons v. Parsons (1744), 

9 Mod. B«p. 464 : Be Borrowes' Estate (1868) 2 I. B. £q. 468. But, as to 
sales by trustees after the time authorised by the trust instrument has 
expired, see Pearce v. Gardner (1852), 10 Hare, 287 ; Cuff v. HaU (1856), 

Jur. (N. s.^972; and title Tnuflxs and Tbdstees. 

ib) Be Mosis, Beddington v. Beddington, [1902] 1 Ch. 100, C. A., per 
Vauohav WxtLiAMS, L.J., at p. 116; affirmed on appeal, sub nom. 
Beddiiygton'^. Baumann, [1903] A. C. 13 (where the question haid refereuce 
to premiums arising out of the property appointed after the oxeeation of 
the will containing the appointment, but before the death of the appointor 
and not ekpresaly included in the appointment). 
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the will was executed while the power was still exercisable (c). The 
question, however, is really a question of the coifttruetion of the 
instrument creating the power, and, if it is not made essentiah that 
the exercise of the power should beconie operative as well as take 
place during the continuance of the power, an inchoate exercise by 
will within the time limited for its exercise is good, even though the 
will does not become operative by the death of the testator until 
after that time (d). 

Sect. 7. — Poicei' oj Appointment among a Class. 

50. A power of npiioiutment among a class, if on its true con¬ 
struction it is nothing more than a power to limit the proportions in 
which the members of the class are to take, cannot be exercised if 
there is an only object to whom the property is limited in default of 
apijointnient (e). The power, however, may be framed so as to enable 
the appointor to make tlie property pass by, and not in default of, 
appointment (J ), and such a power may be v/ell exercised although 
there is but one ol>ject and that object takes in default of appoint¬ 
ment (^). A limitation in default of apiwintment to the only 
object of a power cannot be defeated by an appointment to sucji 
object which fails in the event that haj)pens. The estate in default 
can only bo defeated by an appointment which takes effect, and only 
to the extent to which such a 2 ) 2 )uiiitmetit dues take effect (/t). 


(c) Cooper V. Martin (1867), 3 Ch. App. 47; Potts v. Britton (1871), 
L. R. 11 Eu. 433. 

(tf) Jte Illingworth, Bevir v. Armstrong, [1909] 2 Oh. 297, per Eve, J., 
following Burnham v. Bennett (1845), 2 Coll. 254, and distingaishing Cooper 
V. Martin (1867), 3 Ch. App. 47. Be Illingworth, Bevir v. Armstrong, supra 
(where the power wae to appoint by will or d^d during coverture, and, the 
testatrix dyiug discovert, an appointment by a will executed during cover¬ 
ture was held good), is not easily reconciled with dicta in Be Moses, 
Beddington v. Beddmgton, [l^p2J 1 Ch, 100, 0. A. (set* note (6), p. 22, ante), 
but the decision in the latter case turned upon a separate point, 
and the question dealt with was the date as at which the property 
imrluded in a testamentary appointment is to be ascertained, rather than 
the period within which the appointment must be exercised. See also 
Cave V. Cave (1856), 8 De U. M, & G. 131, C. A.; Re lilaehbum. Smiles v. 
BUtokbnm (1889), 43 Ch. D. 75 ; Holliday v. Overton (1832), 14 Beav. 467. 
Other cases on powers to appoint during coverture are TrimmeU v. Fell 
(1853), 16 Beav. 637; Priee v. Parker (1848), 16 Sim, 198. A*power of 
revocation, to be exercised by A. and B. or the survivor of them during 
their joint lives, determines on 1>he death of either A. or B. (Re Twiss^s 
Trust (1867), 15 W. R. 540). For tlm converse cose of a power given to 
the survivor to be exercised " after the decease of the other of them,'* see 
Blackburn, Smiles v. Blackburn, supra. A power for the survivor of 
husband and wife to appoint amongst their children is not well exercised 
by a deed executed by both {MacAdam v. Logan (1791), 3 Bro.*C. C. 310). 

(e) Campbell v. Sandys (1803), 1 Sch. & Lef. 281 ; FoUces v. Western 
(1804), 9 Yes. 456, 461. 

(A Boyle V. Peterborough (Bishop) (1791), 1 Ves. 299, per Lbrd Tuur&iOW» 
L.C., at p. 309. a 

(g) Bray v. Brev (1834), 2 Cl. & Fin. 453, H. L. ; Noet v. W^lsingham 
(Lord) (1824), 2 Sim. & St. 99, 112; Woodcock v. Bennedt (2841)„4 Beav. 
I9i9 ;*JS« Cotton. Wood v. Cotton (1888), 40 Ch. D, 41. 

\h) Roe d. Buxton v. Dunt (1767), 2 Wils, 336, and Doe d. Brownsmith v. 
Donny (1766), there cited at p. 337. 
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51. In tlie case of a power which authorises exclusion, the ^eatb 
of olijeuts who eofild have been excluded leaves the power unaffected 
with regard to surviving objects. Where a person is empowered 
to divide a fund amongst the members of a particular class, the death 
of some members of that class before the exercise of the power does 
not prevent the donee of the power from exercising it in favour of 
the surviving members of the class, even though the deceased 
persons, if they had been alive, munt have had a share (>). 

It has been said that, in the case of a uon-exclusive power given by 
will to appoint amongst several objects to whom the estate in default 
of apiioiiitmeut is given as individuals and as tenants in common, 
not as joint tenants, the death of any of the objects in the lifetime 
of the testator ju'o taulo defc'ats tho power and devise over, so that 
the power and devise over only reniiiin as to the shares of the 
survivors (A:); but even where the iiower is non-exclusive and 
tostaiuontary, and tlie objects in default of appointment would take 
us individuals and ns tenants in connnon, the death of an object 
after the death of tlie testator, though in the lifetime of the donee 
of the power and before any execution, leaves the power fully 
exercisable in favour of surviving objects (/). 


Power 
exercised 
partially at 
Tarioua times 


Sect. 8. — Appoinim<’nt hy Succc.isive InntrumenU. 

62. A power may in general bo executed by different appoint¬ 
ments made at various times, and a partial execution, even though 
the power is non-exclusive, need not give a share to every object (m). 


(i) Boylt V . Peterborovgh [IJinhoj)) (1791), 1 Ves 299 ; Butcher v. Butcher, 
Qooday v. Butcher (1812), 1 Ves. & B. 79, 92 ; Vane v. Dungannon (Lord) 
(1804), 2 Sch. & Lef. 118; M'OMe v. M*Qhu (1817), 2 Madd. 368; 
Houston V. Houston (1831), ♦ Sim. 611 ; Ricketts v. Loftus (1841), 4 Y. & 
0. (EX.) 519,633; Woodcock m. Benneck (1841), 4 Boav. 190; Paske v. 
Haselfoot (1863), 33 Beav. 125, per Bohillt, M.It., at p. 127. 

(A) Sudgen, Powers, p. 419 ; Beads v. Eearfc (1801), 6 Vos. 744. Since 
the Powers of Appomtment Act, 1874 (37 & 38 Viet. c. 37) (Lord 
Selborno’s Act), the point is of little importance. 

(l) Be Ware, Oumberlege v. Cumbenege-Ware (1890), 45 Ch. D. 269, 
per Stihlino, J., at p. 276; Paske v. Haselfoot, supra ; and see Housloi^ 
V. Houston, supra. 

(m) Wmon v. Piggott (1794), 2 Ves. 361, 354 ; Bristow v. Warde (1794), 

2 Ves. 33^ Lee's (Sir Bichard) Case (1581), 1 And. 67 (power of revocation); 
Co. Litt. 2373; Digges's Case (1600), 1 Co. Bcp. 173 a (power to revoke uses); 
Snaps V. Turton (1637), Cro. Car. 472 ; Bovey v. Smith (1682), 1 Vem. 84 
(general power of appointment); Hetvey v. Bervey (1730), 1 Atk. 661 (power 
to raise portions); Zouch d. Woolston v. (1761), 2 Barr. 1136 

(power toi jointure); Doe d. Milbome v. Milbome (1788), 2 Term Bep. 7^1 
(but see, contra. Brown v. Nisbett (1760), 1 Cox, Eq. Cas. 13; as to which 
see Webster y. Boddington (1848), 16 Sim. 177); Bo Simpson's Setttemooi 
(1861), 4 De G. & Sm. 621 ; Cuninghame v. Anstruther (1872), L. B. 
2 So. & Div. 223 ; Sumpton v. Osnner (1667), 2 Kob. 261. A life estate' 
may be wpoiqjtcd on one occasion and thelee on another (Bovey v. Smith, 

^>e powers conferred by the Settled Land Acts (see title Settue- 
iirjiiMTs) hjprn a'tenant for life or trustees or the Board of A^oultur^ 
and iHsherioa .or the court ore expressly made exercisable from tinua 
to time (Settled Land Act, 1882 (45 & 46 Viet. o. 38), s. 66 (1)}. 
costs of successive appointments are borne lateably by the appointi^ 
in accordance with the general rule in the case Cf apnointmeiits' 
{Be Chisholm, Qoddard v. Bradie* [1002] 1 Ch. 467; see p. 46, post). 
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And where there is s primary power, and, in defenlt of its exeeiitaon, tocwr; 

a secondary power, a partial exercise of the primary power doesnot 

preclude an exercise of the secondary power over the portion of the 

fund which remains unaffected by the exercise of the primiuy 

power (»). “ 


58. A pow^ may be fully exercised at law by one appointment 
but not thereby exhausted in equity, as where a general iK)wer is enr^ed 
exercised by way of mortgage in fee and the equity of redemption is <<>117 at law;. 
subsequently appointed ( 0 ). 


Sect. 9. —Ajypointment hy way of Mortgage. 

54. In an appointment by way of mortgage, the reservation of Appointment 
the ri^ht to redeem to persons other than those to whom the estate 
is limited in default of appointment in the deed creating the power ^emptim. 
is not of itself an appointment of the equity of redemption (p). 

The appointment by way of mortgage may, however, be intended 
to have a double operation so as not only to create a charge upon the 
property appointed, but also to alter the limitations upon which 
that property is held, in which case the appointment takes effect 
according to its terms (f/). • 

The e\tent to which such an appointment operates depends Queetionof 
entirely upon the intenfion to be collected from the deed taken as a 
whole, but, if no indication of intention exists, there is a presumption 
that nothing more than a mortgage was meant (r). 


donee of a power making a partial appointment cannot alter, in respect 
of the part left unappointed, the range of inTesimonts authorised by the 
instrument creating the power (Re Falconer's (WiUiam) Trusts, Me Fal¬ 
coner's (Aa») Trusts, PropeHy amt Estates Co^ Ltd. v. Frost, [1908] I Ch. 
410). 

(n) Maplelon v. Mapleion (1859), 4 Drew. 615, 519, where Kindeksi.et, 
V.-C., followed the opmioti, o£ Lord St. Leonards (Sudgen, Powers, 
p. 272) in preference to that of Lord Henlet, L.C., in Stmpson v. Paul 
(1761), 2 Eden, 34. 

( 0 ) PerMns v. Walker (1682), 1 Vern. 97; Thome v. Thome (1083), 

1 Vern. 141, 182; Rmeombe v. Rare (1828), 2 Bli. (k. s.) 192, 11. L., and 
other cases cited in notes ( p) et seq, infra. Similarly a devise was held 
revoked by a mortgage in fee to the devisee (Lassells v. Cornwallis (Lord) 
(1704), Free. Ch. 232; Peach v. Phillips (1777), 2 Dick. 638; Barter v. 
Dyer (1800), 6 Ves. 656); see now Wills Act, 1837 (7 Will. 4*& 1 Viet. 
0 . 26), 8. 23 ; title \Vn.T..s. 

(p) Muscombe v. Hare, supra; Heather v. O'NeU (1838), 2 De G. & J, 
399, C. A. ; mitbread v. Smith (1854), 3 De G. M. & G. 727; Co. Litt. 47 a, 

' 208 a, n.; Jftdes v. Handy (1741). 2 Atk. 207; Ptlt v. PUt (1823), Turn. 

. A: R. 180 ; Hipkin v. Wilson (1850), 3 De G. & Sm. 738; Re Byron's Setile- 
' Williams v. Mitchell, [1891] 3 Ch. 474, 481. 

: («) Jackson v. Innea (1819), 1 Bli. 104, 114, H. L.; HeathertfV. O'Neil, 
supra; Reeoe v. Hicks (1825), 2 Him. & ^t. 403; Barnett v. Wilson (1843), 

2 T. A 0. Ch, Cas. 407; EddUston v. Collins (1853), 3 De G. M, St 
,G. I, IS, C. A.; and see title Mistake, Vol. XXI., p, 16. 

(r) MeaRut v. O'NeU, supra ; Whitbread v. Smith, sp>pra‘'i PUrtniey 
-Y, Felton (1888), 14 App. Cas. 61, P, C. : Jaekson v. Innes, sftpra ; Be 
Trust Estates (1871), L. R, 12 Kq. SS3, 567; titl6 Mortgage, 
V«^. XXl,, p. 122. Whore the mortgage is one by the hnsbaud of 
pttoerty belonging to the wife the presiiinptiou is aided by that fact ; 
see ^aUs v, DaiA^ (1741), 2 Atk. 207 ; WkUbread r. Smith, supra ; 



26 


rOWBRS. 


Sbcv. 10. 

Exmifeby 

InilrBBieDts 

% Ndfled by 
0 Aothor 
of the 
Power. 

Ind^niniont 
fipecitiod by 
Ruthor of 

C ow**r must 
c used. 


Construction 
of terms;— 

“ by deed or 
otherwise " ; 
“by will or 
otherwise ’’; 

“ by instru¬ 
ment in 
writing ’’ j 


Sect. 10. — Exercise bp Instruments Specified by the Author 

of the Power. 

55. A power CAnnot be validly executed except by such instru* 
meat or instruments as have been specified by the author of 
the power («), so that a power required to be executed by deed 
cannot be validly exercised by will (1), and a power to be executed by 
will cannot be validly exercised by any instrument to take effect in 
the lifetime of the donee of the powder (a). An instrument in 
the form of a deed is not, however, necessarily incapable of exer¬ 
cising a power exercisable only by will; if, though in form a 
deed, it is really testamentary, it validly exorcises a power which 
is to be exercised by will (b) ; but the mere fact that the limitations 
cannot take effect until after the death of the appointor does not 
make the instrument testamentary (c). 

56. A power “ to appoint by deed or otherwise ” or “ by will or 
otherwise ” includes all methods by which the property subject to 
the power can legally pass. 

A power to be executed “ by an instrument in writing ” can be 
executed by a will, for a will is an instrument in writing(d), 
but any added requirements must be SiiUsfied, since the statutory 
provision (e) dispensing with addition.tl solemnities in the case 
of a power of appointment by will does not apply to a power to 


ifaiiin v. Ulitchell (1820), 2 .Tac. & W. 413, 424 ; ClnrTc v. Burgh (1845), 
2 Coll. 221 ; but boo, covtra. Bowel v. Walley (1601), 1 Rep. Ch. 116 (218]; 
Jteeve v. Uickt (1826), 2 Sim. & .St. 403; Anson v. Lee (1831), 4 Sim. 364; 
riowdenv. Hyde (1852), 2 I)e G. M. & G. 684, C. A.; Jackson v. Innes 
(1810), 1 Bli. 104, 114, II. L ; Jones v. Davies (1878), 8 Ch. D. 20.5, 
210 ; and see titles lIuSBAfro and Wife, Vol. XVI., pp. 323 et seq. ; 
Trusts and Trustees. 

(fi) MacAdam v. Logan (1701), 3 Bro. C. C. 310; Dormer v. Thurtand 
(1729), 2 P. Wms. 606; Rosa v. Ewer (1^44), 3 Atk. 166; Sandra v. 
Franka (1817), 2 Madd. 147. 

(f) Darlington (Earl) v. Pulleney (1775), Cowp. 260; Cavan (Counteaa 
Dowager) v. Doe d. Pulteney (1796), 6 Bro. Pari. Cas. 175; Be Phillips, 
Robinson v. Burke (1880), 41 (/h. D. 417, 410; Bushell v. BusheU (1803), 
1 Sch. & IL<ef. 90. As to the characteristics of a deed, see Co. Litt. 171 b; 
Shep. Touch. 60; and title Deeds ^and Other Instruments, Vol. X., 
])p. 378 el aeq. If,on the true cpnsiruction of the instrument, writing only 
is required, a will suflices though a deed appears to have been contem¬ 
plated (Sugden, Powers,.]). 214; Boacommon (Counteaa Dowager) v. Fowke 
(1746), 6 Bro. Pari. Cas. 158 ; Edwards v. Edwards (1818), 3 Madd. 107 ; 
(1821), Jac. 336). 

(a) Beid v. ShergoU (1805). 10 Yes. 370. 

(b) Majoribanka v. llovenden (1843), Drury temp, Sug. 11; compare 
Forteaeue y. Hennah (1812), 19 Ves. 67 ; and see title Wii-i-s. 

(c) iloughamr. Sandys (1827), 2 Sim. 95, 148. Kor will the reservation 
of a power of revocation make such au iustrumeut testamentary (Tompson 
X. Browne (1W6), 3 My. & K. 32); and sec Be Waddington, Bacon v. Bacon, 
£1897] W. N. 6. 

(d) West T.. Jww (1864), Kay, 386; Orange v. Fickjord (1858), 4 DrCw, 
363 ; Smith v. A^ius (1872), D.'R. 14 Kq. 402 ; and see Longford r. S^te 
(1721), 1 P. Wma. 740. As to the exercise, by writing in the nature o| a 
wUl, of a power exercisable in wntiug," see p. 19, ante. 

(«} Wills Act, 1837 (7 Will. 4 dc 1 Viet. c. 26b a. 10 ; see p. 19, ante. 
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at 


I 


appoint “by an instrument in writing” though exercised will (/)* 
On the other hand, a will exercising a power of this descriphon 
is revocable though no express power of revocation is reserved {g). 

A power exercisable “ by deed, instrument, or will ” can be 
validly exercised in a number of ways, including a written order 
to the trustees of the fund, a letter from the donee of the power 
referring to the power or the property, and accompanying n gift 
of money which it states to I)e in pursuance of the power or out 
of the property, and, when the donee of the power is himself sole 
trustee of the fund, a cheque on the bankers where the fund is 
lying, if the appointor has no money of his own there {h). 

A power exercisable “by any writing in tbe nature of or pur¬ 
porting to be a will or codicil ” can be exercised by a document 
purporting to be a will but not capable of being admitted to 
probate (t). 

A general testamentary power which has to be exercised by a will 
which “expressly purports to exercise such power” is validly exercised 
by a residuary bequest of jjersonal estate over which the testator 
has “ any disposing power ”{j). 


S»CT. lOf 

ExwdMiar/ 

laatuvRoHi 


tbe Av&m 
of the 
Power. 

“ bjr dead, 
instroment, 
or will”; 


" by any 
wntiug in the 
nature of or 
purporting to’ 
be a will or 
codiciL" 

General 

testamentary 

power. 


57. A power to be executed by one instrument may be executed Execution of 
by several assurances which, although insufliciout if taken singly. Powers by 
operate togotlier as one complete act ; but, in order to enable the assurances, 
court to read the whole sejies as one iiistrunient, that must have 
been the intention of the parties expressed on the perfection of the 
first assurance (k). 


58. A ])ower to revoke uses by any deed or writing, and by any power of 
such deed or writing to declare new uses, may bo exercised by one '■'■vocation 

daedd) and now 

appointment. 

Sect. 11 .—Compltaucc nith Ihe Sfatu-te of Frauds. 

69. If the property subjeftt to the power is real estate or chattels Distinction 
real, any uses or trusts affecting it must be declared in such a between 

powers over 
I’cal ami 

(/) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 10; Taylor v. Meads 
(1865), 4 De G. J. & Sm. 697. BuekeU v. lilenkhom (1846), 6 Har'e, 131, is e.sutc. 
overruled on. this point; see Collard v. Sampson (1853), 4 De G.^M. & G, 

224, C. A .; West v. Ray (1854), Kay, 385. On the other hand,*thepro- 
hihitory portion of the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 10, 
does extend to a power exercisable in writing and exercised by will; see 
p, 19, ante. 

ig) Lisle v. Lisle (1781), 1 Bro. C. 0 533. 

(ft) BrodrUsk v. Brown (1855), 1 K. & J. 328. 

(«) Se Broad, Smith v. Braeger, [1901] 2 Ch. 86; but see Re Barnett, 

Bowes V. Ixer, [1908] 1 Ch. 402 ; and compare p. 10, ante. 

(f) Be Waierhotue, Waterhouse v. Byley (1907), 77 L. J. (on.) 30, C A.; 

Be BoU, Boh v. Burdett, [1908] W. N. 76; Be Lane, BeU% v. Lane, [1908] 

2 Ch, 681. Cases on the effect of the Wills Act, 1837 (7 Will.'’4 & 1 Vf4t.u 
o. 26), s. 27 (see title Executors gND Aduimistratobs, Voft XIV., p. 281; 

Wd see p. 29, post), such as PhiUips v. Cayley (1889), 43 Ch.*I). 222, 

C. A., and cases on special powers, such as Re Teape's Trwte'ilBld-}, L. K. 

16 Sd.*442, are dUtinguiBhable. 

(k) Brayirooke {Lord) v. A.-O. (1860), 9 H. L. Cas. 150, 167. 

({) Bitewilliam's Case (1604), 6 Co. £ep. 32 a. 33. 
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SflOt. ll. tnanner as to satisfy the Statute of Frauds (m). If the property is 
personal, no wrfting is necessary unless the power requires it(n). 

Sect. 12 .—Expresgion of Intention to Exercise Potvers. 

rJ** 

SuB-St,CT. X.—rrwf of Intention Gmerally. 


Technical 60. If the intention is clear, no technical words or recital of 
recital*of power are necessary for the ovecution of a power (o). 


power 

utineceBsarr. 


(m) Hawke v. Hawke (1877), 26 \V. R. 93 ; compare Dye v. Dye (1884), 
13 Q. B, D. 147, C. A. ; Marlborough [Duke) v. Godolphtn [Lord) (1760), 
2 Vca. Sen. 61, 79; Jones v. Oloaqh (nr)!), 2 Vcs. Son. 365; Statute 
of Frauds (29 Car. 2, c. 3), s. 9; and sec title Deeds and Otueu Instru¬ 
ments, Vol. X., pp. 361, 374, 375. 

(n) Proby v. Landor (I860), 28 Beav. 504; Bailey v. Hughes (1854), 19 
Beav. 169 ; JJnff v. DaJaeU (1782), 1 Bro. (J. 0. 147. ‘ A paiol trust can be 
declared of peraoaal estate, and the execution ol the power over personalty 
is merely the declaration of the trust; see litlos Deeds and Other 
Instuument.s, Vol. X., p 374; Equity, Vol XIII , p. 164. 

(o) Maundrell v. Maundrell (1804), 10 Vcs. 246, 267; Clere’s [Sir 
Bdward) Vase (1560), 6 Co. Kep. 17 b ; Scrape's Vase (1612), 10 Co. Rep. 
143 b, 144 a; Blake v. Mamell (1811), 2 Ball & B. 3.5, 44; Carver v. 
Richards (1860), 1 De 6. F. & .T. 548, C. A. ; Smith v. Adkins (1872), L. R. 


14£q. 402; Maddison v. Andrew (1747), 1 Vcs. Ren. 67, 61; Webb t. 
jETonnor (1820), 1 Jac. & W. 362, 367 ; Cuninghame v. Anstruther (1872), 

L. R. 2 So. & Dir. 223, 233. Informal statements treate,d as exorcising 
powers are exemplified in the following cases :— Allen v. Papworth (1748), 
1 Ves. Sen. 163; Fortescue v. Gregor (1800), 6 Vos. 653 (petition); Lee 
V. Head (1866), 1 K. & J. 620 (recital); Foster v. Gautley (1866), 6 De G. 

M. & G. 66 (appointment); Carter v. Carter (1730), MoS. 365 (answer); 

iTiflin V. Forrer (1812), 19 Ves. 86 (hill); Holloway v. Claikson (1843), 2 
Hare, 521 (petition); Be Davids’ Trusts (1859), ,lohn 495, 600 (petition); 
Cambridge t. Rouse (No. 2) (1858), 25 Be.av. 674 (petition); Cuninghame v. 
Anstnuther, supra (settlement); IVilson v. Piggott (1794), 2 ves. 351 
(settlement); Poulsonv. Wellington [1129), 2 B. Wins. 633 (settlement); 
Be FameU's Settled Estates [\S96), 33 Ch. D. 699 (recital); Mattery. 
Tomnias (1873), L. R. 17 Eq. 8 (transfer); Farington v. Parker (1867), 
L. R. 4 r;q. 116 (gift inter vivos) ; Be Benmtt’s Settlement Trusts (1868), 
16 W. R. 331 (appointment of new trustee); Proby v. Landor, supra 
(memorandum) ; Be Jenntngs (1864), 8 I. Ch. R. 421, P. C. (letter); 
Eaton V. Smith (1839), 2 Beav. 236 (statement of facts); Burke v. Lambert 
(1867), 16 W. R. 913 (bond); Tomlinson v. DUjhton (1711), 1 P. Wm$. 
149 (conveyance by lease and release); Irwin v. trwin (1859), 10 1. Ch. B. 
29 (settWinent); Bailey v. Hughes, supra (mere enumeration of the 
parties to be benefited). A i-ecital by one unaware of the existence of 
the power and joining in a deed for another purpose would not be 
BufSclent [Orifftth-Bosrawen v. Scott (1884), 26 Ch. D. 368; Minehin v. 
Minehin [1811), 6 I. R.-Eq. 268, 267, C. A.; Re Horsfall, Hudleston v. 
Clifton, [1911] 2 Ch. ,63); nor is toe renewal of a lease by a tenant for life 
wito a power of appointment in hie own favour sufllcient [Brookman y. 
Hales (1bI3). 2 Vm. & B. 45); nor a mere change of investment by r 
tenant for life who is also toe donee of a general power of appointment 
[BeUh y. Seymowr (1828), 4 Buss. 263); “ acts of ownership by a tenant 
for life with a power do not make him owner, unless they are such acts as 
are prescribed by the power for vesting toe property " [Brookman v. HaUs, 
euprOfper M.R., at p. 50); nor is a receipt upon a oompulsoTy 

" in RBspeot of the lands part|of our estates required for toie 
' * ptixpoBe ’^of airway company, the sale not going through m the manner 
intendedt 8uffloient,(3forigan v. MUman (1853), 3 De G. M. & G. 24, CL A.),; 
nor the execution or a power of attorney to sell out stock, thou^ wito toe 
formalities xequisitoie the execution of a general power of appointing toe 
* stock, for powers of attorney are instruments of subatitu^n only, pot 
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Sub-Sect. 2. —Proof of Tntrntwn u-Aere iA« rnWa Ad apptieo. 

ei. It ^Yas furmerly essential that the intention the appointor 
that the power should be exercised should clearly a])pear from the 
language employed. Since the Slat December, 1837, howeveti a 
general devise of the real estate of the testator, or of the real estate 
of the testator in any place or in the occupation of any person Efleot of 
mentioned in his will, or otherwise (l(;scribed in a general manner, 
is to be construed to include any real estate, or any real estate to 
which the description extends, as the case may be, which the 
testator has power to appoint in any manner he may think proper, 
and is to operate as an execution of such power, unless a contrary 
intention appears by the will; and, in like manner, a bequest of the 
personal estate of the testator, or any bequest of personal property 
described in a general manner, is to be construed to include any 
personal estate, or any personal estiite to which such description 
extends, as the case may be, which ho has power to appoint in any 
manner he may think projier, and is to oj)erate as an execution of 
such power, unlohs a contrary intention ajipcars by the W'illl'p). 

The object of the i)rovision above referred to (q) was to alwlish Abolition of 
the distinction between proi)erty and general powers to the extent 
of making it unnecessary in framing a will to refer to the instrn- property and 
ment creating the power or to the sulq’eot of the poAver(f). The general 
provision (q) extemls the opei-ation of general devises and bequests, 
and renders it necessary to show a contrary intention in order to 
excludo the execution of a power instead of, as under tlie old law, an 
intention to execute the j)ower(«). 

The provision (q) apidies only to general powers, not to limited Application to 
powers (0 ; and its language confines its operation to property 

instruments of alienation; they are auiiioritigs and not directions, and it 
IS the inatrumeiit of alienation, or the direction to alienate, which amounts 
to an exercise ot the power of appointment, and which must be executed 
with the requisite formalities (llughes v. Wells (1852), 9 Hare, 749, 764; 
but see JUarler v. Tommns {1873), L. It. 17 Eq. 8). As to the general 
rules for the interpretation of deeds and other nou-lestamentary instru¬ 
ments, see title I>JiEi>s and Other Instruments, Vol. X., pp. 433 et seq. 

ip) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 27 ; Lakev. Currie 
(1852), 2 DeO. M. & G. .530, per Lord St. Leonards, L.C., at p. 647; 
see title Execdiors and Administrator.s, Vol. XIV., p. 281; as to 
oonstruction of wills Kcneially, see title Wills. The following cases illus¬ 
trate the position before the Act:— iMugham v. Nenny (1797), 3 Ves. 467; 

CroH v. She (1798), 4 Ves. 60; Oriffin, v. iVanaon (1798), 4 Ves. 344; 

M'lieroth V. liaoon (1799), 5 Ves. 159; Bradly v. Westeott (1807), 13 Ves. 

446; Koach v. Haynes (1803), 8 Ves. 584; Standen v. Stamlen (1796), 2 
Ves. .589 ; Jones v. Curry (1818), 1 Svv.an. 66 ; Maddison v. Andrew (1747), 

1 Ves. Sen. 67; Maples v. Brown (1828), 2 Sim. 327; Hoste v. Blaekman 
0821), Madd. & Q. 100 ; Napier v. Napier (1826), 1 Sim. 28; Bourn v, 

<^hs (1830), 1 Kufis. & M. 614 ; Ponton v. Bunn (1830), 1 Bubs.4& M. 402 ; 
and see p. 32, post. 

' Ig) l.e.. Wills Act, 1837 (7 WiU. 4 & 1 Viet. o. 26), s. 27. 

(r) Be Wilkinson (1869), 4 Ch. App. 6s7, per Selwtn, L.J., at p. MO.«. 
h) Laics V. Currie (1862), 2 De G. M. & G. 630, per LordiSx. XiBONAXDS^ 

X#,C., at p. 647. * 

(<} Be WiBiams (Esther), Foulkes v. Williams (1889), 42 Ch. D. ((3, C. A. 

A gei^al power for this purpose includes one exercisable will only (ife 
Peweir« Truate (1860), 39 L. J. (ch.) 188; Hawthorn y. ahedden {I960), 

8 Sm. & G. 293. 303), and one to be exercised by a married woman during ^ 
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SaOT. 12. described in a genera! nianupr, and does not include gifts of paf- 
Entetrton ticular property (tt). General pecuniary legacies are bequests of 
oftptf T tt lft n personal property described in a general manner, and, if no fund 
tOi’EzerclBe is indicated out of which they are to be paid, money over which the 
Powers, testator hod a general power of appointment is made available by the 
provision above referred to (a) to the extent to which the testator's 
* «wn property is insufficient for this purpose (ft). A gift of “ stocks, 
McrJptioiiB. shares and securities,” or of “ all stocks, shares and securities which 
I possess or to which I am entitled ”(«), is within the provision («). 
A gift of “my real estate” or “my personal estate” is not the 
less general because the testator uses the word “ my "(d). So, too, 
the appointment of a residuary legatee, without any words of gift, is 
equivalent to a general residuary bequest and consequently has the 
same operation as such a bequest (e) under the above provision (a); 
and the appointment of an executor, coupled with the gift of 
pecuniary legacies, operates as an appointment of a fund the subject 
of a general power of appointment to the extent of the amount 
required for the payment of the legiicie.s ( I ), and also of the debts 
wliich nuist be discharged before the legacies can he paid(c/); and 


covortme {Bernard v. MinshuU (1859), John 270), and a power to appoint 
to “any person or peiHons, cliild or childrci, ” {Cofield v. Pollard (1857), 

3 Jiir. (N. fi.) 1203). A direction that the iund is not to be distributed 
until twelve months after the detaih of the appointor does not pievent 
the power from being general {Be Keown'a Palate (1867), 1 I. R. Eq. 372). 
Powers to appoint amongst children {Cloves v. Awdry (1850), 12 Beav. 604; 
Russell v. liusaeU (1861), 12 I. Ch. R. 377), or amongst re]i||jon8 and friends 
of the donee (Re Caphn'a Will (1865), 2 Drew. & Sui. sW), or to anyone 
except A., unless, jicrh.aps, A. is dead at the date of appointment {Be 
Byron's Settlement, Willtams v. Miivliell, (1891] 3 Ch. 474; Be Wilkinson, 
Thomas v. Wilkmson, [1910] 2 Ch. 216; A'die v. Bahington (1854), 3 
I. Oh. R. 568), are for this purpose not general, but special or Uinited, 
powers. A power to bo exercisi'd by a testamentary instrument “ expressly 
referring to the power ” {Phillips v. Cayley (1889), 43 Ch. D. 222, C. A. ; 
Be Davies, Davies v. Davies, [1692] 3 Ch. 6^; compare Be Lane, Belli v. 
Lame, [1908] 2 Ch. 581; and see p. 27, ante), or by a will executed after 
the death of A. {PhiUips v. Cayley, supra, at p. 230), is not a general power 
for this purpose; and see p. 27, ante. 

{u) Be Greaves' Settlement Trusts (1883), 23 Ch. D. 313 ; ace Utid., per 
Fbt, J., at p. 318. * 

(a) i.e.,* Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 27; see p. 29, ante. 

(b) Be Wilkinson'e Settlement Trustq (1869), L. R. 8 Eq. 487; affirmed 

4 Ch. Apfl. 687 ; Ilasothorn v. Sadden (1856), 3 Sm. & G. 293 ; WMay v. 
Barnett (1868), L. R. 6 Eq. 193 ; Hurlatom v Ashton (1865), 11 Jar. (M. s.) 
725 ; Be Davies' Trusts (1871), L. R. 13 Eq. 163, 166 ; Be Seabrook, Gray v. 
Badideley, [1911] 1 Ch. 151 ; and see pp. 39, 44, post. 

(c) Tupter v. Turner (1862), 21 L. J. (ch.) 843; Be Jacob, Mortimer v. 
Iforitmai', [1907] 1 Ch. 445 Francomhe v. Hayward (1845), 9 Jur. 344. 

{d) Chandler v. Pocock (1880), 15 Ch. D. 491 ; affirmed (1881), 16 Ch. D. 
648, C. A.^Fremey. Clement (1881), 18 Ch. D. 409; Franeombe v. Hayward, 
supra. 

(e) Be Spooner’s Trust (1851), 2 Sim. (N. 8.) 129. The appointment 
a “ residuary legatee ” may even bo tantamount to a residuary devise if 
''aUed hy the oogtext; see Singleton v. Tomlinson (1878). 3 App. Cas. 404, 
per Iiord CkiRva, L.C., at p. 418 ; Hawthorn v. Shedden (1856), 3 Sm. & G. 
203, 3(^; title Wn:.i.8. 

(/) Hawthorn v, Shedden, supra ; Be Davies' Trusts, suprOt pet 
WiCKENS, V.-C., at p. 166. 

* {g) Re Seabrook, way v. Baddeloy, supra. 
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A 

a direction lor the payment of the debts, without more, is also 
sufficient (A), but it has not yet been decided that an appcunt- 
ment of an executor, without more, would make the fund assets for 
all purposes (t)< 

A general bequest operates as an appointment under a power to 
ap^int a sum charged on land, even though the will also contains 
an appointment, under another pow'er, of the land upon which the 
money is secured (jf). The provision above referred to (A) pre¬ 
supposes the existence of some real estate or some personal estate, 
as the case may be, w'hich is subject to a general power of appoint¬ 
ment, and which, though not tho testator's property, is in his 
uncontrolled disposition; and it does not extend to tho creation of 
property at the expense of anotlier, or to the imposition of an 
otherwise non-existent charge upon the property of another, or to 
the conversion pro tanto of tho real estate of another into a money 
charge, which if and when charged will bo personal estate which 
tlie testator will have power to appoint as he may think fit, but 
W'hich has no existence unless and until the testator creates it (/). 
On tlie other Ijaiul, A\liere the creation of the chai’ge is effected by 
the same instrument wliicli confers po^^G^ to appoint the amount 
charged, the charge is already in existence when the power comes 
to be exercised, ami a general bequest within the above provision (k) 
is an effectual appointment 

62. A general devise does not pass j)orsnnalty nor a general 
bequest realty^hicli are rcspoetivoly subject to a general power of 
appointment Wlietlior a genera! devise passes personalty liable 
to bo converted inl<j really, or a general bequest passes realty liable 


(A) Be Davies' Trusts (1871), L R. 13 Eq. 163. 

(i) “ And so to Lold would appear fo giro a very unnatural oonstruction 
to the section ” {lie Davies’ Trusts, supra, per Wiokens, V.-C , at p. 166 ; 
see also Be Thurston, Thurstons. Evans (1886), 32 Oh D. 508. psr Chittt, J., 
at p. 511 ; compare Be Pinide's Settlement (1879), 12 (JIi. D. 667, per 
Jessbi., M.R., at p. 674; Hawthorn v. Sheilden (1856), 3 Sm. & G. 293, 
pir SlDAKT, V.-C., at pp. 304, 305); see p. 39, post. 

ij) Clifford V. Clifford (18521, 9 Ilare, 675; compare Farmer v. Bradford 
(1827), 3 Russ. 354; see also Maddison v. Andrew (1747), 1 Ves. Sen. 
67, 60. 

(ft) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 27;Ace p. 20, 
ante. 

(I) Be WaUinger’s Estate, [1898] 1 I. R. 139, C. A., per Fitzoibbon, L.J., 
At p. 148 : “ It is not enough to show an intention to appoint, an inten¬ 
tion to charge ought also to be shown ; Be Salvin, Marshall y. Wolseley, 
[1906] 2 Oil. 4^, per Rdcklet, L.J., at p. 404 : “ 1 am unable to find” 
[in the section] “ any words which pnivide that, where there is a power 
to charge npon real estate a sum which when charged will be personal estate, 
general words of gift are to bb construed as effecting, first, the creation 
of the personal estate by changing it on tho real estate, and, secondly, the 
bequest of the personal cstatSThus created ” ; compare Pomfretv, Perfing 
(1864), 6 De G. M. & G. 775, C. A ^ 

, (m) Be Jones, Greene r. Cordon (1886), 34 Ch. D. '36. ^Jjlie Same 
vesult follows where the power is an overriding one to appoint mixed 
realty and personalty {Be Wilkinson, Thomas v. Wilkinson, [1910] 2 Ch. 
216). • 

(n) Clifford v. Clifford, supra : Chandler v. Poeoek (1880), 15 Ch. D. 492; 
and see ^ Sdhin, Marshall v. supra, at p. 464. 
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Scot. 12. to bo converted into{)ersonalty, depends, in a ease where the testator 
K Elision has not shown it to his intention that the property shall be treated 
ofUi^n^n as converted, upon whether any person other than the testator has 
libJfixerclBe ^ right to call for conversion. Where this is the case, money Ua^is 
Powers, jq Jjq converted into land is real estate of the testator, and a gi^ of 
“ my real estate " would pass it, but a gift of “ my personal estiwi ” 
would not, and conversely with land. "Where the question of 
conversion rests with the testator alone, the equity to convert would 
only arise in the absence of appointment, and a general bequest wilt 
operate as an appointment of what is actually personalty, fcnd a 
general devise as an appointment of what is actually realty (o). 

Const rucllon 63. The construction irajKised by the Wills Act, 18U7(p), on 

bo adopted, devises and bequests which fall within the provision above referred 
to (q), is the construction to be adopted in the absence of a contrary 
intention appearing on the will itself (r). 


CeHfR (n 
which 

Intention to 
exercise 

G wer muat 
shown. 


Scs-SxsCT. .'5 .—Proof of Intention Apart from the. Wills Act. 

64. In the case of general powers exorcised by w'ills made 
before the lat .January, 1838, and not republislied after that date(s), 
and of general i)owers not exercised by will or exercised by wills not 


(o) Oilliea v. Longlanda (1851), 4 De G. & Sm. 372; Ife Greaves' Settle¬ 
ment Trueta (1883), 23 Ch. D. 313 ; Adrnna v. Austen 0829), 3 Iluss. 461 
Chandler v. I'ocook (1880), 15 Ch. D. 492 ; affirmed 16 D. 648, 0. A, 
Qale V. Qale (1856), 21 Beav. 349 ; Blake v. Blake (1880), 15 Ch. D. 481. 
Be Cleveland'a if Juke) Settled Estates, [1893] 3 Ch. 244, C. A, ; Re Harman, 
Lloyd V. Tardy [1894] 3 Ch. 607. 

(p) 7 Will. 4 & 1 Viot. 0. 26. 

\q) Ibid., 8. 27 : ace p. 2(L ante. 

(r) Scriven v. Random (1802), 2 John. & H. 743. " Tl>ere is no contrary 

intention within the meaning ol the statute unless you find something in the 
will inconsistent with the view that the geiiori^ devise was meant as an execu¬ 
tion of the power ” (ihid., per Wood, V.-C., at p. 744; Lake v. Currie (1852), 
2 De G. M. & 6. 536 ; UuUshins v. Osborne (1858), 4 K. A: J. 252 ; Thontas 
Jones (1862), 2 .John. & II. 475). “ The gift of part of an estate or of a 

i^ Venioharge out o£ it may fairly be oonsidered as inconsistent with a gift of 
the whole ” (Scriven v. Sandom, iupra, per Wood, V.-C., at p. 745). ^ clear 
intention to except the subject-matter of the power from .ii' oarher appoint¬ 
ment in the will is not such a contrary intention as to prevent its passing 

X- - , r. (1859)T 

or to which I aip''* 


by a resiauary bequest to the jsame person {Bernard v 
John. 276); and the qualtfication “ which I possess < ^ __ 

entitled " does not show a contrary intention {Be Jacob, Mortipur ik 
Mortimer, [1907] 1 Ch. 445). In Moss v. Harter (1854), 2 Sm. & G. 458, 
the rest^tiou of the general bequest to residue " not othtEMrise effectually 
disposeiPbf " was.hela to show contrary intention in the else of property 
e:Seotaa])y disposed of apart from the wiU, The suggestion of Xord 
St. LuoViWRDS (Sugden, Powers, pp. 306,30d), that a general gift in a will, in 
order to defeat the testator’s own provisioi^ia default of appointment by. 
himsi^f, would require some indication of Ib intention to defeat his own 
^oettklaEut, obnfiicts with the language of the statute, and is not borne out 
l&e CUfis. It mokes no difference whether the settlement creating the 
]MWer w&s made by the testator himseli or by a stranger {Be CTarklp 



if) See WiUa Act, 1$37 (7'Will, 4 Viet. o. 26). a. 34. 
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eontaiuiiiR any general devise or bequest, and in the cfise of ep6cial 
powers, whenever and in whatever manner exercised, it is necessary 
to show affirmatively an intention on the part of the appointor 
t^iat the instrument shall operate as an execution of the power (t ); 
and in order to do this the instrument must refer either to the 
po%er or to the property subject to the power, or it must affect to 
deal with some property in general terras, not dehning it, under 
such circumstances that it cannot have effect except upon the 
property comprised in the power (u). Within these limits the 
presSlice or absence of the requisite intention is a question to be 
determined upon the language of the instrument, and it is impossible 
to lay down any invariable I’ule (/>) ; but the cases have established 
certain indicia wliich aid in arriving at a conclusion. 

65. Thus, with regard to references to the power, general words 
with reference to “all powers” operate us an appointment under a 
general power, and are a sufficient reference to a limited power if 
the donee has no other and if the appointee is an object (c ); but 


blCCT. IJ. 

of Xntoattoti 
to Sxerolse 
Powors. 

EssoDtial 
references in 
instrument. 


References to 
the power. 


(f) Be Tres/ore’s Setilcment, Neeves v. Weston, [1906] 2 Ch. 620; and see 
cases cited ni note (yi), ]). 29, ante. A iiieie reference to or iiieriti^ii 
ot the fund, witliout any appaiciU iiitontinn to dispose ol or deal wit.li it, is 
not sullieiont, ultliougli accompanied by a contjuiiatioii of the instru¬ 
ment containing the jiowci (He linm/loc’s 'I'nists (1872), 26 fi. T. 58); 
and, a fortiori, a mention of tlio fund or power coupled with an expre.ssed 
intention not to oxercise the poivor. or not to deal legally with the fund, 
does not operate as an execution (Garth v. Toumsemi (1869), L. R. 7 Eq. 
220; Pennefiither v. Hennefnlher (18711), 7 I. R. Eq. 300); oven though 
the expression of a contraiy intention was duo to a misapprehension 
{Lnngslovp v. Lniufslow (1856), 21 llcav 552 ; (Jnrver v. Hichards (1859), 

27 Iteav. 488. 496 ; h’KsIrange v. L'Kstranqe, (1890), 25 L. R. Ir. 399 ; and 
see Re Jaek, Jock v Jack, [1899] I t'h. 374; and cases cited in notes (o), (p), 
p. 35, fost). It is not, however, necessary t* show an intention actiiullv 
to exercise .a ]»owor if a disposition of the property is intended which 
cannot be elTeetcd otlierwiso than by an execution (Re Morgan (1857), 

7 I. tffi. R. 18, P. C.; Jif/rne v. ('ulliii<ni, 11904] 1 1. R. 42, C. A.). 

(a) Jirodrick v. Brown (1855), 1 K. & J. 328, per Wood, V.-C., at p. 332 ; 
Harvey v. f^tmeeg (1852), I Drew. 73, 115; Hales v. Margerum (1796), 

3 Ves. 299, 301 ; 'Bennett v. Aburrow (1803), 8 Ves. 609 ; Hughes v. Turntnf^ 
(1834), 3 My. & K. 660, 696; (JiiHeis y. Kenrich (1840), 9 Sim. 443;^ 
Churchill v. Dtbben (1754), 9 Sim. 447, n. ; Andrews v. Emmpt (1788), 

2 Bro. C. C. 297 ; A.-G. v. Wilkinson (1866), L. R. 2 Eq. 816; SJ^ord v. 
Ackland (1856). 23 Beav. 10; Re Williams {Esther), Foulkes v .Williams 
(1889), 42 Ch. D. 93, C. A.; Hunloke v. Oell (1830), 1 Ross. & M. 515; Roake 
'•V. Denn (18.30), 4 Bli. (n. s.) 1 ; He Walsh’s Trusts (1878), 1 L. R. Ir. 320; 
Xvam y. Evans (1856). 23 Boav. 1 ; Cooke v. Cunliffe (1861), 17 Q. B. 246 ; 
Lerngham v. Henny (1797), 3 Ves. 467 , He Edrnonslone, Bevan v. Edmond- 
stone (1901), 4:ii M. R. 556; compare He Sharland, ReHew, Hew vgBfippell, 
[1899] 2 Ch. 636. 

(b) Bailey v. Lloyd (1829), 5 Russ. 330; He Mills, Mills v..Mul$ (1886), 

34 Ch. D. 186 ; He Sharland, Re Hew, Hew v. WippeU, supra ; *Re Rayes, 
Turnbull v. Hayes, [1901] 2 Ch. 629, C. A.; Kent v. Kent, [190|IP. 108; 

He Mayhew, Spencer v. Cvtbim, [1901] 1 Ch. 077; Be Weston’s sem^ment, 
Neeves v. Weston, supra ; Wrigley v. Lowndes, [1908] P. 348 ; He Sandenon, 
Sanderson v. Sanderson, [1912] W. N. 64. As to the iitterprqtation of 
deeds generally, see title Deeds and Other iNSTRUUENTa, Vol. X., 
pp. 4^ et sea. ' 

(c) He Old’s Trusts, Pengelley v. Herbert (1886), 64 L. T. 677 (genera 

power); Bailey v. Lloyd (1829), 6 Rus«. 330 (butsee Sugden, Powers, p. 295) j 
He Teape’s Trusts (1873), L. R. 16 442 ; Pidgely v. Pidgely (1844) 

H.L.—xxm. ' \ 
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Bzoi. 12. language, referring to powers in general terms and applied to a fund 
ZSx||ira|Uion disposed of as pArt of a residue which is subjected to debts, may not 
of SitentioD siidice to execute a limited power over a fund out of which the debts 
to Bzercise eould not be made payable (d), unless reddendo singula nngudis the 
Powers, jgjjjg construed as made payable out of what is the testator’s 
own property only, and not out of the fund which he has a limited 
power to appoint (e). If the testator shows that he has the 
distinction Iwtween a general and a particular power clearly before 
his mind, words applicable to a general power do not execute a 
particular power {f). Although there is no specific reference to the 
particular power, it may be shown on construction that the testator 
intended its exorcise (r/). Where the donee has more than one power, 
the exercise of one will not, without more, show an intention to 
exercise the rest (Ji) \ but where the intention to pass the property 
is clear, the power by which alone it can pass is held to have been 
executed although another i.s referred to, the mere indication that it 
is to pass in a particular manner not controlling the general 
intention that it shall pass in any event (i); but in this case the 
w'ords must be sulficieiit to amount to an execution of the first 
power (/;). 

References 66. With regard to references to the property, language 
U) property, equivalent to a specific or demonstrative gift of the subject-matter 
of the power points to an intention to exercise the power (1). Hence, 


1 CoU. 255; Banka v. Banka (1853), 17 Beav. 352; Qaiuaford v. Dunn 
(1874), L. 11. 17 Eq. 405; Hope v. Hope (1854), 5 Gill. J3; compare Beamish 
V. Beamish (1800), 4 1. R. Eq. 120; Re Richardson's Trusts (1886), 17 
L. R. Ir. 436 ; Oooke v. Cunliffe (1851), 17 Q. B. 245 ; Re Milner, Bray 
Jftiner, [1899J 1 Ch. 563; Re Mayhew, Spencer v. CtUbnsh, [1901] 1 CIj. 
677 ; but there may be <^her ludicationa which prevent the intoreuce 
from arising {Me Weston's Settlement, Neevea v, Weston, [1906] 2 Ch. 620). 

(d) Ulogstoun v. Walcott (1843), 13 Sim. 523 ; Re Colton, Wood v. Cotton 
(1888), 40 Ch. D. 41 ; Re Porter's Settlement^Porter v. Be QuettevUle (1890), 
45 Ch. D. 179, C. A.; compare Be Swinburne, Swinburne v. Pitt (1884), 
27 Ch. D. 696; Price v. Price (1882), 46 L. T. 228; Boe d. Hellinga v. 
. rtsBtrd (1800), 11 East, 49. 

j''* (e) FerrUr v. Jay (1870), L. R. 10 Eq. 550; Cowx v. Foster (1860), 

1 John. Sc II. 30 ; Re Teape's Trusts (1873), L. R. 16 Eq. 442 ; Thornton v. 

Thomion (1876), L. R. 20 Eq. 699 ; Pidgely v. Pidgelu (1844), 1 Coll. 256; 
Jie Burris' Trusts (1872), 20 W. li..742 ; Bailey v. Lloyd (1829), 5 Bubs, 
330. • 

(f) Butler T. Cray (1869), 6 Ch. App. 26. As to whether a reference to 
a “ benefidal ” power of appointment is suilicient to exercise a special 
power, see’Ames v.. Cadogan (1879), 12 Ch. D. 868; Von Brochdorff v. 
MaUsolm (1886), 30 Ch. D. 172. ^ 

(o) Wrigley v. Lowndes , [1908] P. 348, per GorellBabI^, F., at p. 352. 
(a) A.-<?. V. Vtgyr (1803), 8 Yes. 256; Saward t. MeDonneU (1848), 

2 H. L. C«s. 88; Trollope v. Linton (1823), 1 Sim. & St. 477 ; Maunaell v. 
MaunaeU (1871), 19 AV. R. 1003; Saunders v. Carden (1891), 27 L. B. Ir. 
43; Oooke v. CwaM/fe (1861), 17 Q. B. 246.^ 

JO (i) tford V. Bartpoh (1776), 3 Bli, 470, H. L.; Be Morgan (1867), 7 
' I Cu B 18 E 0 

(ifc)’ V. Btme (1871), L. B. 11 Eq. 371; Be WUmot (1861), 29 Bear. 
644 1 BamiUon v. Boyse (1804), 2 Sch. & Let. 315, 331; A.-O. v. Vigor 
(1803), 8 Ves. 266; and see Be Benton, Bannerman v. Tooeey (1890), 63 
ti. T. 105; Be Flower, Jfatheson v. Qoodwyn (1890), 63 L. T. 201, C. A. 

(2) As to the effect of the testatoir describing the property subject to 
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theappomtmenfcof the fund to a stranger, subject to legacies already SfiRT-18. 
given to objects, is a suiScient appointment of the‘legacies to the fiXBVAMkai 
objects (m); but the circumstance of legacies being identical in Jtttostloii 
amount with a fund subject to the power, without more, is not to EiersiM 
Builicient (n); and a gift referring to part of the subject, or to some 
of many suojects, of a power does not show an intention to exercise 
the power as to the whole (o); nor does an appointment of an estate 
generally show an intention to exercise a power of appointing a sum 
secured by a term on the estate (/j). 

67. If the will purports to be made in pursuance of a power w'hcn 
and the power is referred to, tlie property need not be mentioned 
except in general terms (q); and, if a clear intention appears that part^uiar 
the subject-matter of the power shall pass to one of its objects, reference not* 
there need bo no mention of the power (r), even the existence of 
which may have been not known or forgotten, provided a positive 
intention not to exercise it is not apparent («). Even a wrong 
reference to the power or the nature of the property does not 
prevent the instrument from operating as a valid execution, if the 
intention to evoreise the power is otherwise clear (/), and, if tlie 


the power as Ins own. see Wtldbore v. Oregon/ (1871), L. ft. 12 Eq. 482: 
Be Comber's Settlement Trusts (ISC.'i), 14 \V'. 11. 172; Inms v. Suffer 
(1851), 3 Mac. & G. 606, 612; Jicul v. Beut (1858), 25 Bcav. 469; Be 
Davids' Trusts (1859), <7ohn. 495; Webb v. flonnor (1820), 1 Jac. &; W, 
352 ; Re Mattinglei/'s Trusts (1862), 2 John. & II. 426 ; Napier v. Napier 
(1826), I Sim. 28 ; Be Wait, IVotkman v. I'etgrave (1885), 30 Oh. 1>. 617 ; 
Low'e V. CenmrKjl^n (1840), 10 L. J. (c«.) 83; Price v. Price (1882), 46 
L. T, 228 

(?») Disney v. Crosse, liffie v. Paiker (1866), E. R. 2 Eq. 592 ; Elliott y . 
Elliott (1846), 15 Sitn. 321 ; Gainsford v, Dunn (J874), L. R. 17 Kq. 405. 

(») Davies v. Thorns (1849), 3 De (J. & Sm. !)47 ; Jones v. Tucker (1817), 
2 Mer. 633 ; Jiuxlori. v. Buxton (1837), 1 Keen, 753 ; Lowe v. Pennington 
(1840), 10 li. .T (cii.) S3 ; oompare Lownds v. Lownds ^627), 1 Y. & J. 446 ; 
Walker v. Laxton (1827), 1 Y. & .1. 557 , Hooke v. Rooke (1862), 2 Diew. & 
Sm. 38. 

(o) Hughes v. Turner (1834), 3 My. & K. 666; Lewis v, Llewellyn 
(1823), Turn. & R. 104; Napier v. Najner (1826), 1 Sim. 28; Elliott v. 
Elliott, supra; eomi»are Be Wait, Workman v. Petgrave, suwa ; Be 
Oomber’s Settlement Trusts, supra ; Reid v. Beid, supra; W.aldcer y . 
Mackte (1827), 4 Rasa 76, as to which see Hughes v. Turner, supra. 

(p) Farmer v. Bradford (1827), 3 Russ. 354; Clifford v. Clifford (1852), 
8 Hare, 675. 

(o) Harvey y. Strueey (1852), 1 Drew. 73, 113 ; Bailey y. Lloyd (1829), 
6 Russ. 330; Davies v. Fisher (1842), 5 Beav. 201 ; Beid y . Beid (1868), 
26 Beav. 469 ; Mavnsell v. Maunaell {ISH), 19 W. R. 1003. 

(r) Ward v. Harlpole (1776), 3 Bh. 470, H. L. ; Be Morgan (1637), 7 
I. Ch. E. 18. P. C. : Peirce v. M‘Neale, [18941 1 I- R. 118; compare 
JEtdtnnson y . Sykes (1856), 23 Beav 40; Brookman v. Dales (1813), 2 
Ves. & B. 45: 'Carver v Binhurds (1859), 27 Bcav. 488,496; 'f*robeit v. 
Morgan (1739), 1 Aik. 440; Be Caswall, Ex parte Caswall (1744), 1 Atk. 
669; Motion v. Hutchinson (1739), 1 Atk. 568 ; Bradly v. (1807). 

13 Ves. 446; Dillon v. DiUon (1809), 1 Ball & B'. 77, 92; Byr^ y. 
CulUnem, [1904] 11. E. 42, C. A. * , 

•(«) Be Porter's Setllemenl, Porter v. De Q'letteville (1890), 46 Ch, D. 170, 
C.'A. ;• Minchin v. Mtnrhin (1871), 6 I. R Kq. 258, 0. A., per ChkIstiah, 
L.J., atrp 273. 

(t) Be Wilmot (1861), 29 Beav. 644; Fletchei v. Fletcher (1880), 7 
h. E. Ir. 40, 
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donee of a limited power erroneously recites that he has thereby 
appointed, this is evidence of an intention thereby to appoint. If, 
however, the recital erroneously states that an object of the power 
is entitled to the subject-matter so as to suggest that he is so 
entitled by independent title, this negatives any exercise of the 
power. It is otherwise if the assumed independent title is one 
which the donee of the iiower wrongly supposes himsolf to have 
conferred («), 

68. None of the circumstances above mentioned is per se con¬ 
clusive, hut tltey are hidieia which point to an intention to execute. 
While the burden of proving the intention to execute a power volun¬ 
tarily is upon the volunteer, if the person alleging the execution is 
a purchaser, it is said that tiiere is a presumption in his favour (b). 

69. There is a rule, of some importance before 1838 (c), with 
regard to all powers, general and special, but, since 1838, that 
is only of importance willi respect to special powers—namely, in a 
gift of real estate, the court may examine whether the testator’s 
own property is such as to enable offecl to be given to bis will 
without recourse to Ihepropoity subject to tlii' power, although in a 
gift of personalty the rule is otherwise ^^l). AVliore the gift is primd 
jarii! Bjiocific, cvid('nce of the state oi the projiorty at the date of 
the will is admissible (<•). Where a testator purports to appoint 


(«) Pennefniher V. Pennefather (187.‘1), 7 I. R Eq. 300, per Loid O’IIaOan, 
L C ,,'itp. 310; Minchin v. Jiiticfun(1871), 5 I. 11. Eq. 178, 258, 0. A.; Re 
WaUh's Trusts (1878), 1 L R. Tr. 320; h'Kstrouqe, v. L'Kslmnge (1890), 
25 Ti. R. Ir. 399 ; Tees v. Lees (1871), 5 I. R. Eq. .‘>49; 'Morgan v. Oronow 
(1873), L. R. 16 Eq. 1. See the parallel cases on erroneous recitals of 
direct gifts by will (Adams^v. Adatns (1842), 1 Ifare, .537, .MO; Suqent v. 
Nvgent (1874), 8 I. R. Eq. 78 ; Hall v. Lietch (1870), L. R. 9 Eq. 376; and 
SCO title Wills). 

(ill) Pc.nnefaiher v. Pennefather, supra ; THahe, v. Marvell (1803), 2 Ball& 
R. 38, n., per Lord Redksdalk. L C., at p. 39, ii.; Wilson v. Piggott 
(1794), 2 Vos. .361 ; L'Estrange v. L’Eshanqe, supra ; Minchin v. Minchin, 
supra, at pp. 258, 268, A. 

(c‘) I.e , before the Wills Act, 18.37 (7 Will. 4 & 1 Viet. c. 26); see 
ibid., s. 34. 

(d) Jones v. Curry (1818), 1 Swan. 66; Jones v. Tu<ker (1817), 2 Mer. 
633 ; Standen v, Standen (1795), 2*Ve8. 689; Andrews v. Emmot (1788), 

2 Tiro. C. C. 297 ; Nannork v. Horton (1802), 7 Vos. 391, 398 ; Lonell V. 
Knight{lS29), 3 Sim. 27.3 ; Lempriere v. Folp;/(1832), 6 Sim. 108 ; Bummer 
V. PUcher (1833), 2 My. ^ K. 262, 276 ; Qrant v. T^ynam (1828), 4 Russ. 
292 ; Re MiUs, Mills v. MUla (1886), 34 CL. D. 187 ; Wehb v. Honnor 
(1820)| 1 Jae. & W. 352 ; Re IVtlUams (Esther), Foulkes v. 'Williams (1889), 
42 Ch D. 93, 0. A. ; flarvey v. Harvey (1876), 32 L. T. 141 ; Molton v. 
Hutching (1739), 1 Atk. 558 ; Re HitMlesion, Bruno v. Elyaton, [1894] 

3 Ch. 69!5 Lownds v Lownds (1827), 1 Y. & .T. 44.'>; Davies v. Thoms 
(1849). 3 De G. & Sm 347. 

^ («) Innes Sayer (1851), 3 Mao. & G. 606; Walker v. Mackie (1827), 4 

Russ. 76; Machmley v Sison (1837), 8 Sim. 661; Shuttleworth v. Greaves 
(1838), 4 My.lSi Cr. .35. 38; Elliott v. Elliott (1846), 15 Sim. 321; Uorwood 
V, Griffith (1863), 4 De (;. M. & G. 700,708, C, A.; Re Gratwick's Trusts (1866), 
L R. G Eq. 177 ; Rooke v. Rooke (1862), 2 Drew. & Sm. 38; Re Morgan 
(1867), 7 I. Oil. R. 18, F. C.; Re Williams (Esther), Foulkes v. TFtflianw, 
supra : Re Mills, Mills v. MiUs, svpta ; Tredennir.k v. Tredenniok, [1900] I 
J. It 3.34 ; Re Hayes, TuenhuU v Hayes, [1901] 2 Ch. 629, C. A. 
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real estate or personal estate under a power, evidence may be Sect. 12 . 
given of the existence of one power and of the absenoe of any Expression 
other (/); but evidence that the existence of the 2 )ower had been oflntentiot 
forgotten is not admissible (p); and, although surrounding circum- to Exercise 
stances at the time the will was made may be looked at, a settlement P ower s, 
creating a power subsequently to the will is not a surrounding 
circumstance (/<). 

70. If a man has both a power and an interest, and does an Effect giren 
act generally as owner of the land without reference to the power, foe»erci8eof 
the land passes by virtue of his ownersliip, not of his power; but, 

whore the disposition will bo absolutely void if it does not enure as arslahe ^ ** 
an execution of the power, effect will he given to it by tliat interest. ^ 
construction (i). If bo both grtints his estate and exercises his 
power, the estate passes in tlie manner best adapted to carry out the 
intention of the parties (/>). Tf lie either grants his estate or exercises 
his jiow’er, and full effect will not bo thereby given to the intention 
of the parties, the estate will be hold to pass ni the manner not 
exinessed to he intended in order to effectuate the general inten¬ 
tion (/); and if the power is executed but i)r()ves to have been 
})reviously destroyed, or to have been in its inception badly created, 
the donee’s interest will iiiako good tlm default in a2)poinlmeut(wj)- 

71. A i)ower may luj well exercised notwitbstandiug a prcivioiis KxcrciBo 
invalid execulion (/(); hut it siicli invalidity is duo to fraud the of power 

si)l)fKyiucnt 

{/) ffa .Vni/heu-. Spencer v. Vulbmh, [1901] 1 Cli. 677 ; Ue Milner, Bray 
V. Milnir, [1899J I Th 563 

{q) lie Boyd, Sield v Boyd (1890), 63 L. T. 92. 

(A) Boyes v. Cook (I88t)j, 14 Oh ]> ,53, C A. : but. the instrument 

cre.iting the ])ow'er may, ot course, bo reforretl lo, i bough subsequent to 
the alleged cxeeution, lor <bo purpose of ii*eeilaming wJieiber its require¬ 
ments are satisfied by llio previous iiixtrurneul (BcUtnger v. Ambler, liunn 
V. i'ettinger (1866), L. 11. 1 Jiq. 510) 

(t) Vlere’^ Cnee (1509), 6(’o Uep 17 b; Bo^'rommon {(.'ount^ee Dowager) 

\ FowAf (1745), 6 Uio Pail (‘as 1.58; Blake .Ifurnrf/. (1811), 2 Ball & 

IJ. 36; Maundrellv. .UaiinrheH Von. 246, 2.57; Jtc BidwelVa 

Settlement (1863), 32 L. .1. (ui ) 71 

(A) Cox V. Chambcihiin (1790), 4 Vis 631; fie Gtiffilhe' Srfllemenf, 

Criffilhs V. Waghorne, [1911 ] 1 Cb. 246; eoiniuirc Moqrulge v. Clapp, 11892) 

3 (>h. 382, 0. A , per Jun'OLKY, L .1 , at p 395 ; but see Boach v. Wadham 
11805), 6 Kast, 289 (as to wbieb see Sugden, Pow'ers. p 359); Child v.Douglas 
(1856), 2 .Till (n. s ) 9.50 ; Spoor v. tireen (1874), I.. K. 9 Kxe.b. 99 
(1) Tomlinson v. Dujhion (1711), 1 P. Wins 119; Langley v Brown 
(1741), 2 Atk. 195. 199; Campbell v. heaeh (1775), Ariib. 740 ; Parker v. 

Kelt (1701), 1 Ld. Rayiri. 668, 660 ; Andrews v. Hmmot (1788), 2 13ro. C. C. 

297, 303; A -C v. (1807) 13 Ves 56.5, .580; J>oe d. Daniel v. Ketr 

(1829), 4 Man & Uy. (k. n.) 101 ; Wade v. Paget (1784), 1 JJro. C C. 

363, 366 (as to wbieb seeSugden.Poweis. p. 348); JVynne v. Gn//ith(1H26), 

1 Russ. 283. Parol evidence is nut adunssibb; to sliow an inteiiliun not 
to eseieise the power (Blake v. MarneV, supra ; MacAndretb v. OoMagher 
(1874), 8 I. R. Eq. 490; Shove v. /’iacfr« (1793), 5 Term Rep. 124, 

310; Coventry (Countess Dowager) v. Coventry (Bari) (1724), 2^P. Wms. 

222). . 

(wi)» Mandeinlle v. Jioe (1844), 1 .lo. & J.al 371 ; Cross v. Hudson (1789), 

3 Bro ('. (’. 31 ; Mortlotk v Hidler (1804), lU Vrs 292, 314 ; Sing v. Leslie 
(1864), 2 Hcmu & M. 68, 86, Joiin, v Nonlludl (1861), 30 Bea\. 187. 

(n) Hervey V. Heriey (111)9), I Atk per Lord IIakuwh'kk, L.C,, at 
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flZCT. 12. 
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Powers. 
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o( inviiU<l 
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validity of the %econd execution depends on proof that such fraud 
no longer exists (o). The burden of proof requisite to support a 
socond appointment in such a case rests on the appointee, and in 
the case of fraudulent appointments, whether set aside by the court 
or revoked by the appointor, if the second appointment is to the 
same person as the first, the diiliculty of showing that the second 
appointment is free from the fraud W'hich vitiated the first is so 
great as to be almost insuperalile (p). 

In the case of a second e.vecutiori following a previous invalid 
execution there must be some ovpression of an intention to 
exorcise the power; but an expressed intention to pass the pro¬ 
perty the subject of the jiower, and apt words to execute the 
power Bulhces, it seems, without any expressed intention, to retract 
the invalid execution (q). 

Although the more exjjression of a desire to confirm an invalid 
appointment does not establish it, 3 '^et if the appointor, having made 
an appointment which was at the time of making it invalid, after¬ 
wards does not merely express a desire to confirm such appointment, 
but proceeds to do so l)y way of appointment, then, if events have 
since happened which render such an appointment unobjectionable, 
it will bo upheld (r). 

Hfoer. 1J3.— Oppration of Appointment. 

Sum-Sect. 1 .—lixlenl of lixnoiition. 

72. In the case of a will exorcising a goneiMl power of appoiiit- 
motit(«), it is a question of intention whotlujr the donee of the power 
meant liy the excicise of it to take the appointed pioperty out of 
the instrument creating the power for all purposes, or onh' for the 
limited purpose of giving effect to the particular disposition 
expressed; and there is no difference in tliis respect between real 
and personal estate. Tlio general rule js that the appointment i.s 
to be taken as an exercise of the power so far as is necessary to 
give effect to the particular disposition, but no further. It lies upon 


p. 667 ; Edwards iS'Zcfi/er (1666), Hard. 410; Tippet v. Epes ',’690), 
6 Mod. Hop. 457, per VnN iais, J.; Hole v. Escott (1838), 1 My. & Cr. 187 ; 
IVard (1858), 2.') Beav. ri6:)‘. 

(o) Topham v. Portland (Duke) (1869), 6 Ch. App. 40; Hutchins v. 
Hutchins (1876), 10 I. 11. Eq. 463; Askhum V. Barker (1850), 12 Beav. 
499 ; Jackson V. Jaclsun (1843), Drury lemp Sug. 91 ; Farmer v. Marttn 
(1828), 2 Sim. 502 ; but. set’i Siigdeii, Powers, p 35.6, and fru-m v. Rogers 
(1848),. 12 I. Kq. K. 169; see also ('arrer v. Richards (1859), 27 Beav. 
488; Rirley v, IHrU'ii (1858), 25 Beav. 299; Henderson v. Astwood, 
Aslwood v. Oobbotd, Cobhold v. Astwood, [1K94] A. (1. 160, 162. P. D. 

(p) Topham V. Poillaud {Duke), supra, per UieFAun, L .1., at p. 61; 
Uutchins V. JIutchins, supra, par I'hattehton, V.-C., at p. 457; Humphrey 

j V. (lltw (185p), 5 Jur. (N. s.) 946; compare Iluguemn v. Buseley {1801), 
-14 Ves. 273. Aa to Ibe presumption of undue iulluence, see title 
Frauditj-ent ?iNi> Vcidablk Oonvetanoes, Vol. XV., pp. 103 et seq. 

(«) Jackson v. Jackson, supra . ('arrer v. Richants ^859), 27 Beav. 
488. ' 

(r) Morgan v. Oronow (1873), I. R 16 F.q. 1 ; and see iitnyhigr v. 
Arymtiige (1842), 1 Y. & t.'. tJb. t'as 461. 

(s) Aa to the case of a limited pin\er, see p. 40, poA, 
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the party claiming the fund to showeiifTieient indication of intention I3. 

tliat, in the event of the appointee being incupable^of taking under Operatiou of 
the appointment, tlie fund was not left by the donee to go as in Appoint- 
default of appointment {t). iPOPt . 

No general rule as tf) suflieiont indication can be laid down, but Appointments 
the cases suggest the following principles:—An appointment to to txuAtees. 
trustees for an appointee wlio predeceases the testator suggests 
that tlie testator intended to withdraw the appointed fund and to 
vest it in the trustees of liia will, who liold it upon the same trusts 
as if it had been the appointor’s own property {a). The same 
applies to an appointment to trustees wliere no trusts are declared, 
or the trusts declared do not exhaust the fund(b); but a direction 
that the trustees of the instrument creating the power hold the 
proi>erty in trust for a person who predeceases liim suggests the 
contrary inference feV 

An aj)poiiitnient to A. who dies before the testator suggests Appoinonenf 
no inferenco of an intention to make tlie property tlie testator’s *<> person 
own for all pm-poscs (d); but there may be oilier indicia, such as a 
will treating the ap 2 >ointed fund and tlie testator’s own property other iwrficw 
as one mass, and charging the entirety with debts and expenses and 
appointing executors(c). The appointment of an executor alone Is, 
however, not enough ( f), although sucli apiiointment suliices to 
make the property assets for 2 >aynieijt of debts and legacies (r/). 

73. An appointment by deed by the donee of a general power A-ppointment 
to his own executors and administrators gives the absolute interest executors 
to himself (h) ; and an aiiiwiiitment by will to the a 2 )i>ointor’B 
executors and administrators, followed by directions which either 
fail or do not exhaust the fund, makes the ap 2 )ointed fund part of 
the atiiiointor’s assets ; so tliat an appointment to executors, as 
executors, of a fund which is treated as blended with the ap 2 )ointor ’8 
own projierty raises the presum 2 )tion that tlie testator intended to 

(<) He J)e Lust's Trusts (1879), 3 L. K. Ir. 232 ; Jie Pinide’s Settlement 
(1879), 12 Ch. D. 667 ; Jte Van Hagan, Spelling v, Eochfort (1880), 16 
('ii. D. 18, 31, C. A .; Goxen v. Eowlnnd. (18941 1 Ch. 406 ; Ee Boyd, Kelly 
V Boyd, [1897] 2 Cli. 232; Ee Hodgson, Darlesj v. Hodgson, 1 Ch. 666; 

Ee Marten, Shaw v. Marten, (1902J 1 (Ih. 314, C. A. ; Lefevre v. Freeland 
(1857), 24 K«av. 403; Ee Elen, Tltomas v. McKeokine, [1893] W. N. 

90. 

(n) Chamberlain V. Hutchinson (1856), 22 Beav. 444; Wilkinson v. 

Schneider (1870), L. B. 9 l-iq. 423 ; Ee Davies' Trusts (1871), L. R. 13 Eq. 

163 ; Ee Van Hagan, Sperling v. Eochfort, supra; Ee Scott, Scott v. Han- 
bury, [1891] 1 Ch. 298. 

(o) Qoodere v. Lloyd (1830), 3 Siui. 538; Lefevre v. Freeland (1857), 

24 Beav. 403. 

(c) Ee Thurston, Thurston v. Evans (1886), 32 Ch. D. 608; Ee Pinide’s 

Settlement, supra ; Be Marten, Shaw v. Marten, supra. • 

(d) Ee Davies' Trusts, supra ; Re De Lust's Trusts, supra. 

(e) Re Ickeringtll's Estate, Binsley v. IckertngiU (1881), 17 Ch. D. 151; 

Willoughby Osiome v. Holyoake (1882), 22 Ch. D. 238;' Ee Mastenf 
Shaw V. Marten, supra. , * 

if) Re Thurston, Thurston v. Evans, supra; Ee Boyd, Kelly*"V. Boyd, 
supra, at p. 236; Laing v, Cowan (1857), 24 Beav. 112. • 

(g) Ee Sedbrook, Gray v. Baddel^, [1911] 1 Ch. 161 ; see p. 30, ante, 
p. 44, post. 

(A) Mackenzie v. Mackenzie (1851), 3 Mae. & G. 559. 
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make the fund his own for all purposes (».). The same result 
fnlloAVH, though Che settled fund is appointed to trustees who are not 
al.^o executors, if the fund is treated as blended with the ap}x)intor’s 
own property (/c). 

Tlie rule is the same as to real and personal estate (1), and 
applies to cases of disclaimer as well as to cases of lapse {»i). 

iSub-Skct. 2. ~ f.ii/tse and Aliafeimtit. 

74. In the case of a limited power the donee cannot make the 
proj)erty his own in any case, and the question is whether the 
appointment lapses enlircdy or wliother there are other words by 
which the i)roperty can pass. 

The statutory provision that, unless a contrary intention appoars 
hy the will, real estate, or an interest in real estate, comprised or 
intended to he coinpi'isod in a devise contained in a will which fails 
or is voiil by reason of the death of the devisee in the lifetime of 
the testator, or hecaune the devise is contrary to law or otherwise 
inca])al)le of takintf ellect, shall he included in any I'esiduary devise 
contained in the will, has no ajiplication to appointments under a 
siJecial power, .such a di.s])osjtion not heinj^ a “ devise ” within th(3 
meaning of the statute (a). 

75. Lapse may be excluded, in the case of a general power, by 
an express aiipointmont to the executors and administrators of the 
appointee in substitution for him ; hut the intention to exclude 
lapse must be cdcarly shown and the substitutional appointees 
delinitely designated; mere woids of limitation do not Hutfice(o). 
In the ease of liniiliid powers, lapse cannot be thus exeduded unless 
the substituted appointiii's are objects of the power (p). 

76. In tbo case of an appointment to two or more of an 
ascertained sum in deflnilc fractions, no a]>pointee can take more 
under that gift than the fraction expressed to he his; and, if frac¬ 
tions or fixed sums are apjiointed antf then “the rest” or “the 
remainder” of the ascertained sum is aijpointcd to another, ho 
cannot claim any share which may lapse in consequence of the 
death of a former a[)poinleG in the lifetime of the testator, or fail 
by reason of the aiqiointee being a stranger to the power, .f the 
true construction of the appointment is that all that was intended 


(i) Jiricl-enden v. (1869). L. E. 7 Eq. 310 ; Bristow v. Skirrow 

(IS70), L. K. 10 Eq. I , Chttmbcrlam v. IluUhinson (1856), 22 Bear. 
444-. 

(k) Le-fevre v. Freehmd (1857), 24 Beav. 403; Be Pinide's Settlement 
(1879), 12 Ch. D. 667. 

(l) Be Van Hagan, Sperling v. Rochjort (1880), 16 Ch. D. 18, C. A.; Be 
Horton, Horton v. Perks, Horton v. Clark (1884), 51 L. T. 420. 

(m) Braclenbury (1863), 1 H. & C. 782; compare A.-O. v. 

' Mumby (1858), 3 H. & N, 826. As to lapse, see, further, the text, Mra. 

(ti) Wills Aat, 1837 (7 Will. 4 & 1 Yict.«. 26), a. 25 ; Holtjland v. Lewin 
(1884), 26 Oh. D. 266, 0. A. 

(o) Browne v. Hope (1872), L. R. 14 Eq. 343 ; Stevens v. King. [1004] 
2 Ch. 30. 

(p) Maddison v. Andrew (1747), 1 Ves. Sen. 67: Butcher v. Butcher, 
Goodag v. Butcher (1812), 1 Ves. & B. 79. 
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to be given is a sum arrived at by subtracting the previously named 
sums from the whole fund (a). If, however, the intention is to 
appoint the residue strictly as residue, or to appoint the entire fund 
charged with the sums specified in the previous appointments, the 
residuary clause is read as an apiwintment, not of the mere balance 
of the fund after the sums previously appointed have been deducted 
from it, but of the entire fund subject to the appointments pre¬ 
viously made (h). 

77 . Where a fund is appointed by one and the same instrument Abatement of 
in aliquot shares, and it proves insufficient, the shares abate proper- ““““ 

tionately, and, if specific sums in excess of the total are appointed, ‘"residue" 
abatement is rateable (f?). Where, after the appointment of specific rateabiy. 
sums, part of an ascertained(d) fund, “all tlie rest” or “all the 
remainder” of the fund is tippointed to another, the latter appoint¬ 
ment, being treated as a gift of the exact amount left after deduct¬ 
ing from the fund the specific amounts already given, abates 
rateabiy (f); and, if the intention is clear, the amount of a charge 
for portions on an estate covenanted to be bought for a certain sum 
may abate if the full amount is not forthcoming for the purchase 
of the estate to be eliavged (In these cases the question as 
whether the intention is to appoint a sjiecilic sum and a residue 
strictly as residue, or to appoint (lie entiie fund charged with the 
specific sum. 

If the appointment is not mode so as to operate on a fund of Liability ot 
unvarying amount, or if the appointor does not assume that a given 
smii or an estate of a given value will he available, the residuary and^laic"*” * 
appointment must hear the los-i^^i;). If there are successive iiide- appointmenta 
(iv'iidt'Tit appointments by sejiarate instruments, which in the aggre- to Iom. 
gate mure than exhaust the fund, the latej^t appointment must hear 


Bbct. is. 

Operation of 
Appoint¬ 
ment. 


(а) Ihnletf v. Moon (ISfil), 1 Drew. & Sm. 62:J; linker v. Farmer (1868), 
3 Cb. App. 537, 540, Faunnt v. Appleford (1810), 5 My. &, Cr. 56; Re 
Harrieti' Trust (1869), John. 199; J.nhtn v. Lukin (1866), 34 iieav. 443; 
Hwete V. Tindall (1874), 31 L. T. 223 ; Falkner v. Butler (1165), Amb. 614 ; 

< kampnei/ v. JMvy (1879), 11 Ch- D. 949, 958 ; but see HoUjlnnd v. Lewin 
(1884), 26 Ch. 1). 266, A. , Rnlthffe v. JIampson (1855), 1 .lur. (n. s.) 
1104; Re Jeaffieson'e Trusts (1866), Jj. li. 2 Kq. 276; Wilkinson v. 
A'rAneidor (1870), L. R. 9 Kq. 423. 

(б) Oke V. Heath (1748), 1 Vcs. Sen. 135; Re Uunt's Trusts (1885), 31 
Ch. D. 308; Be Crawshay, Crawshay v. Crawshay (1890), 43 Ch. D. 615; 
Be Meredith's Trusts (1876), 3 Ch. JL). 757 ; Duguul v. Fraser (1886), 31 
Ch. D. 449 ; Champuey Davy, supra ; Carter v. Taggart (1848), 16 Sim. 
423. 

(o) Laurie v. Glutton (1851), 15 Beav. 65. 

(d) Petre v. Petre (1851), 14 Beav. 197 ; Be Currie, Bjorkmnn v. Kim¬ 
berley (1888), 36 W. R. 752. , 

(«) Paye v. Leapingwell (1812), 18 Ves 463; Easum v. AppJeford, supra; 
Rlwe« V. Cowtton (1862), 30 Beav. 554 ; Walpole v J^horp (LS61), L K. 4 
Eq. 37 ; Haynes v. Haynes (1853), 3 De G. M. ic Gr. 690, C »A. ; Booth v., 
Alington (1856), 6 De G. M. 3c G. 613; Be Cruddas, Crudflas v. Smith, 
[1900] 1 Ch. 730, C. A.; Butler v. BlackaU, [1907] 11. R. 406; Be 
Saunders, Saunders v. Gore, [1898] 1 Ch. 17, C. A. 

(f) Chambers v. Chambers (1730), Mon. 333 ; Miller v. nuddle8tone*{1868), 
D. R. 6 Eq. 66. 

(g) Petre v. Petre, supra, De Lisle v. Hodges (1874), L. U. 17 Eq, 

440. 
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the loss (/t); but^f the appointments are all made by one instrument 
which at once takes effect as to all the objects, and the whole fund 
is given to several objects, one of whom is necessarily named last, 
the last-named cannot be made to bear the loss merely because he 
is mentioned la8t(i); to effect this result the intention must clearly 
appear, and the burden of proof lies on the person seeking to 
establish priority (1). Where an appointment is made to take effect 
out of a trust fund generally and afterwards an appointment'is 
made of a speciffc portion of the trust fund, the jiortion of the 
fund not specificially appointed must be first applied in satisfaction 
of the first appointment, and the specifically appointed portion is 
only to be resorted to in the event of a deficiency (1). 

78. Whore a fund is appointed in sums of which the aggregate 
exceeds the total sum subject to the i^ower, the lapse of any 
appointment augments the amount available for the rest(w). 

Sx;I5-Sect. S.—Ademption. 

79. An appointment under a power may be adeemed (a) in the 
same manner as a specific devise or bequest (o). 

Although it is provided by statute ( p) that no cojivoyance or other 
act made or done subsequently to the execution of a will of or relat¬ 
ing to any roul or personal estate therein comprised, except an act 
by which such will sliall be revoked, shall prevent tlie operation of 
tiie will with respect to such estate or interest in such real or per¬ 
sonal estate as the testator shall have power to dispose of by will at 
the time of his death, this provision does not apply to cases where 
the thing meant to be given is gone. 

80. Where there is a change in the character of the propoi’ty sub¬ 
ject to the power subsequent to its execution by will, the answer to the 
question w'hether the subsequent dealing has effected an ademption 
depends upon whether, upon the true construction of his will, the 
testator has appointed the property subject to the power, in whatever 
way invested, or whether he has appointed a specific property and 
nothing else. The test to be applied is whether his expressed inten¬ 
tion is to execute his power, whatever may be the property subject 
to it at his death, or to,give a particular estate, his title to dispose 
of which happens to arise from power and not from property (g^). 


{h) Trollope v. Jtouiledge (1847). 1 De G. & Sm. 662 ; Stokes v. Bri^man 
(1878), 47 L. J. (CH.) 769 ; Wilson v. Kenriek {18S5), 31 Ch. D. 668 ; GObert 
V. Whitfield (1882), 62 L. J. (ch.) 210. 

(i) JBuVsel V. Plummer (1870), 6 Cb. App. 160, 162. 

Ik) Miller v. EuddUstone (1851), 3 Mao. & G, 613. 

“(1) Morgem v. Gronovf (1873), L. R. 16 Eq. 1. 

(m) Eales'-v. Brake (1875), 1 Ch. D. 217; Re Lyne's Estate, Sands v. 
Lyne (1869), L R. 8 Eq. 482 ; Barry v. Barry (1876), 10 I. R, Eq. 397. 

(«) Al to ademption generally, see titles Equitt, Vol. XIII., pp. 181, 
135; WILL.S. 

(o) As to revocation, st'O i>. 48, post. * 

(p) Wills Act. 1837 (7 Will. 4 <fc 1 Viet. e. 26), s, 23 ; see title WILLS. 

(a) Gale v. Gale (1856), 21 Beav. 349 (see Sugdeu, Powers, p. 308); 

VolUnsoa v. Collinson (1867), 24 Beav. 269; Blake v. Blake (1880), 15 
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In this respect there is no distitiction between general and special 
powers (/•). ^ ’ 

81. The mere accession of the legal to the beiielicial interest 
does not operate as an ademption («). Where a specific |jnd held 
by trustees for the appointor is appointed and is received by the 
appointor who changes the investment, the appointment is adeemed, 
but by reason of tlie change of investment, not of the transfer by 
the trustees to tlie a 2 '»pointor(o). 

Sirn-Ssc/J". 4 .—Time from winch Kjrecution Operalcs. 

82. A will made or republished after the 31st December, 1837, 
is, by the Wills Act, 1837 [b), s. 24, construed with reference to the 
real estate and j)ersonal estate comprised in it to speak and take 
effect as if it liad been executed immediately before the death of 
the testator, unless a contiary intention appears by the wilf*(c). It 
follows from this and from tlie Wills Act, 1837 (b), s. 27 (d), that a 
general power of apijointment may be well exercised by a will 
executed previously to the creation of the power, and that, too, liy 
a mere residuary gift (r) unless a contrary intention appears b}' the 
will (/). It is doubtful, however, wliether the first-mentioned 


Oil. D. 481 ; Ite Johnstone’e Settlement (1880), 14 Ch. D. 162; Cooper v. 
Marlin (1867), 8 Ch. Aijp. 47 ; lie JJowsett, Domett v. Meakin, [1901J 
1 Ch. 3U8; Re Moses, lieddington v. lieddington, [1902J 1 Ch. 100, 
C. A.; ailirmed mh nom. lieddington v. liatimann, [1903] A. 0. 13; WdhU 
v. Finlay (1891), 29 L. R. Ir. 156, 497, C.' A. ; lie Hayes, TumbuU v. 
Hayes, [1901] 2 Oh. 529, C. A. ; but see Walker v, Armstrong (1855), 21 
Reav. 284. 

(r) Thompson v. Simpson (1881), 50 L. J. (cii.) 461 ; ReDowsetl, Dowsett 
V. Meakin, supra; Bendnufton v. Baumann, supra. 

(«) Dingwell v. Aske-w (1788), 1 Cox, Eq. Cas. 427 ; Clough v. Clough 
(1834),'3 My. & K. 290 ; Lee v. Lee (1868)/ 6 W. R, 846; Lawrence v. 
Wallis (1788), 2 Bro. C. C. 319. 

(a) Jones v. Southall (No. 2) (1802), 32 Boav. 31 ; Lee v. Lee (1858), 
6 W. R. 840. 

(5) 7 WiJl. 4 & 1 Viet. c. 26. 

(o) Ibid., 8. 24. 

(d) See p. 29, ante. 

(e) Stillman V. Weedon (1848), 16 Sim. 26, is usually cited for this, but 
the power there was a limited power, aud the Wills Act, 1837 (7 Will. 4 & 
1 Viet. c. 26), s. 27, should uot have been treated oa applicable ; aeo lie 
Hayes, Turnbull v. Hayes, [1900] 2 Ch. 332, 335, 338 ; [1901] 2 Ch. 629, 
C, A. ; Moss V Harter (1854), 2 Sm. & 6. 458 ; Batch v. Shire (1862), 2 
Drew. & Sm. 689; Boyes v. Cook (1880), 14 Ch. D. 63, C. A. ; Bettmger 
V. Ambler, Bunn v. Bettinger (1866), L. R. 1 Eq. 610; Co field v. Bollard 
(1857), 6 W. R. 774 ; Hodsdon v. Dancer (1868), 16 W. R. 1101 ; Meredyth 
V. Meredyth (1871), 6 I. R. Eq. 666; lie Old’s Trusts, Pengelley v. Herbert 
(1886), 64L. T. 677. Before the WiUa Act, 1837 (7 Will. 4 A 1 Viet. o. 26). 
the republication of a will after the creation of a power in the testator would 
not operate to make a will, executed pnor to such creation, aa execution 
of the power (Cowper v. Manlell (No. 1) (1856), 22 Beav. 223, 229); but see 
now lie Blackburn, Smiles v. Blaekbum (1839), 43 Ch. D. 75. The Wills 
Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 8, does not prevent ibid., ss. 24', 
27. from applying to the will of a manied woman {Thomas v. Jones 
(1862), 1 De G. J. & Sm. 63). 

(/) The contrary intention must appear by the will {Boyes v. Cook, 
supra; Be Clark's Estate, Maddick v. Marks (1880), 14 Ch. D. 422, 
C. A.; lie Hernando, Hernando v. Sawtell (1884), 27 Ch. D. 284; but 
iee Be Phillips, Robinson v. Burke (188')), 41 Ch. 1>. 417; BhiBi/ps v. 
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provision {< 7 ) has any application to tiniited powers (/?), and they are 
not within the secbiid provision (t) above referred to (/■). A man can, 
however, execute only such powers as are given to him during his 
lifetime; he cannot execute a pow’er given by the will of a person 
who surVfVes him unless the Wills Act, 1837 (1), s. 33, applies (m). 

StTR-SECT. 5.-* Property llrhfln'cd Assets hy Ajipohitment, 


powcis. 83. Both real and iiersonal estate subject to general powers of 

exiTc'we of appointment become assets for the payment of the appointor’s debts 
giTieraipower, l-be power is actually exercised l)y will in favour of volunteers; 

and it makes no difference whether the power is exercisable by 
deed or by will,or by will only(n). 


Cayley (1889), 43 Cli. D. 222, C. A. j Me TarranCs Trust (1889), 58 L. J. (cii.) 
780: Be Muding’s Settlement (1872), L. R. 14 Eq. 266, is overruled). The 
lact that the hin^uage iu wh’ch tlio power is conferred points to a future 
execution is not such a contrary intention {Airey v. Bower (1887), 12 App. 
Cas. 263 ; compare Thompson v. Simpson (1881), 60 Tj. .T. (ch.) 461). Nor 
is the circumstance that a residuary devise contains Jinutations during 
tlie life of B. conclusive evidence of an intention not to execute a pow'er 
which would only come into oxisteuco in the event of 13. predeceasing the 
testator {Thomas v. Jones (1802), 2 John. & 11. 475; Be Waterhouse, 
Waterhouse v. Byley (1908), 77 L. J. (cii.) 30, C. A.). In the case of a 
general devise or bequest by will, followed by an instrument which, while 
exercising a power of appointment, reserves a power of revocation and 
new appointment, tlie antecedent date of the will is sufHcioat evidence of 
a contrary intention to prevent its operating as an exercise of the power 
of revocation and now appointment created by the subsequent instrument 
(Re Qibbes’ Settlement, White v. Randolf (1887), 37 Cli. D. 143 ; Re TrcHs’ 
Trusts, Hardisty v. Wells (1889), 42 Ch. D. 646). 

ig) I.e., the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 24; see p. 43, 
ante, 

{h) It is doubtful whether property appointed under a limited power can 
be said to be “ comprised in’!' the will within the Wills Act, 1837 (7 Will. 
4 & 1 Viet. 0 . 26), s. 24 (Be Wells' Trusts, Hardisty v. Wells, supra ; 
Be Hayes, Turnbull v. Hayes, [1901] 2 Ch. 629, C. A. ; Doyle v. Coyle, 
[1895] 1 I. It. 205). The duty of fair distribution among the objects of 
the power with due regard to all the ckcumslancea is hardly comi>atible 
with the creation of the power subsequently to its execution ; see Thomas 
V. Jones, supra, 

(i) I.e., the WiUs Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 27. 

{k) See p. 29, ante. Hence an express intention to execute must be 
found (see p. 33, ante), and if regard be had to the date of the will this 
is not easy; see Be WellP Trusts, Hardisty v. Wells, supra ; Care v. Cave 
(1866), 8 De G. M. & G. 131, C. A. 

(i) 7 Will. 4 & 1 Viet. 0. 26. 

(m) Be Hensler, Deceased, Jones v. Hensler (1881), 19 Ch. D. 612 ; Jones 

V. Southall (No. 2) (1862), 32 Beav. 31; Sharpe v. M'Oall, [1903] 1 1. B. 
179; and see title Wills. 

(») Beyfus v.Lawley, [1903] A. C. 411; Jenney y. Andrews (1822), Madd. 

6 G. 264; Fleming v. Buchanan (1853), 3 De G. M. & G. 976, C. A. ; 
WtUiams yi'Lomas (1862), 16 Beav. 1; Shirley y. Ferrere {Lord) (1733), 

7 Veg. 503, n. ; Lassells v. Cornwallis {Lord) (1704), 2 Vern. 466 ; Towns- 
hend {Lord) V. Windham (1750), 2 Ves. Sen. 1,10 ; Holmes y, OoghiU {1806), 
12 Vcs. 206 ; Me Hodgson, Darley y. Hodgson, [1899] 1 Ch. 686, 670; and 
see title I^xecuiors and Administrators, Vol. XIV., p. 223. If an 
appointment has been made, and the appointor has induced the trustees 
to pay o\'er to himself the amount appointed, his creditors cannot recover 
it irom the trustees {Be Newnham^s Estate, Amoore v. Elmslie, [^fSSl] 

W. N. 69 ; cited in Be Lawley, Zaiser y. Lawley, [1902] 2 Ch. 790, 0. A.y 
per Stiruno, J., at p. 806). Sec also pp. 30, 39, ante. 
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A direction in the will ofj^e donee of a general power fot* the ^9. 

payment of hie debts fe sull^out to render the*fund, which he Operation of 
has power to appoint, liable to supply the deficiency in his own Appoilnt- 
assets, whether an executor is ajjpointed or not (o); and the appoint- 
ment of an executor and becpicsts of general pecuniary li^cies is Direction for 
also sufficient (p). ^^mentof 

Sub-Sect. 6,—investing of Yest&l Estates. Appointment 

of executor. 

84. The existence of a power of appointment does not prevent Effect of 
the vesting of tlie property subject to the ijower in the persons entitled exerrase of 
in default of the appointment, until the power is exorcised, whether Sf^ting 
such power precedes or follows the limitation or gift in default, and estates 
whether it is exercisable by deed or by will (q); but the exercise 

of the power divests, either wholly or partially according to the 
terms of the appointment, th(3 estates limited in default of appoint¬ 
ment and creates new estates, and that, too, whether the property is 
real or personal (/•). 

Sob-Sect. 7. —Costs Thrown on Apj^ointed FitniJs. 

85. The general rule applied in tlie administration of estates Costs of 
that the costs should come out of the residue (s) is not applied to the 

case of appointments. I’he costs of aji action relating to an ^^',nted* 
appointed fund are borne rateably by tlie apjjointed and the unap- and un¬ 
pointed funds, and not wholly by the unaijpointed fnnd(0, in the 


(o) Ee Davies’ Trusts (1871), L. It. 13 Eq. 163 ; Zning v. Cowan (1857), 

24 Beav. 112. 

(p) Be SeahrooJu, Gray v. Baildeley, [1911] 1 CJi 151 ; sec p. 39, ante; 

Be Quedulla, Lee v. Guednlln's Trustee, [1905J 2 Cli. 331. As to married 
women, see titles Executobs and Administiiatoks, Vol. XIV., p. 223; 
Husband and Wife, Vol. XVT., p. 387. 

(q) Cunningham v. Moody (1748), 1 Ve.s. Sen. 174; Doe d. Willis 

V. Martin (1790), 4 Term Rep. 39, 66; Heron v. Stokes (1842), 2 Dr. & 
War. 89; Lambert v. Thwaites (1866), L. R. 2 Eq. 151. Hence, in the absence 
of any express provision for its application, the income of a trust fund, 
after the cesser of a life interest, and pending the exercise of a subsisting 
power, is distributable amongst the persons entitled in default of appoint¬ 
ment {Be Master’s Settlement, Master v. [1911] 1 Cb. 321; see 

also Coleman v. Seymour (1749), 1 Vcs. Sen. TO9 ; JlasweU v. Haswell 
(1860), 2 De G. E. & .J. 456, 460, 462 ; Be Aylwin's Trusts (1873), L. R. 16 
Eq. 685). 

(r) Walker v. Armstrong (1855), 21 Beav. 284; varied on appeal on other 
grounds (1836), 8 De G. M. & G. 531, C. A.; Be Vhard’g Trusts (1866), 

L. R. I Eq. 667; affirmed 1 Cb. App. 588 ; Lee v. Olding (1856), 26 L. J. 
(CH.) 680 ; De Serre v. Clarke (1874), L. R. 18 Eq. 687 ; but ae.e Be Browd's 
SeMement (1864), 4 New Rep. 64 ; Sweetapple v. Horloek (1876), 11 Cb. P. 
746; Tremayne v. BasMeigh, [1908] 1 Cb. 681; Be O’Connelh MawU v. 
Jagoe, [1903) 2 Ch. 674 ; A.-G. v. Selbome {Earl), [1902] 1 K. B. 388, C. A.; 

Be Moody’s Estate, Maddy v. Afoddp, [1901] 2 Ch. 820; Lovett v. Lovett, 
[1868] 1 Cb. 82; Be Dowsett, Doivsett v. Beddington, [1903] A. C. 360 ; anA 
see Northumberland {Duke) v. Inland Bevenue Commissioner, [1911] 2 E. B. 
343, 364: reversed, [1911] 2 K. B. 1011, C. A. 

(«) See title Executors and Adhinisxratobb, Vol. XIV., pp. 347, 
350, 861. 

(<) Warren v. FostUthwaUe (1846), 2 Coll. 108, 116; Trollope v, BouU 

fed^e (1847), 1 Pe G. & Sro. 602: Moore v. Dixon (1880), 16 Cb. D, 660 ( * 
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absence of a direction to the contrai^n the, will (v l; and duty and 
costs of administering the fund are fitted in the saine way (a), 

^ Sect. 14 .—Powers of Revocation, 

86. A power of revocation is not a power of appointment, but 
is in most cases a power the exercise of which is a condition prece¬ 
dent to the exercise of a power of appointment. It is necessary to 
show not merely an intention to appoint, but an intention to revoke 
the existing appointment (fc). Befoi-e 1838 (c) it was held that a 
man, who had power to revoke and limit new uses, and devised 
all his lands having no others than those subject to the power of 
revocation, thereby executed the power (d); but an appointment, 
expressed to be made in exercise of every power enabling the 
appointor, does not exte.id to property which he cannot appoint 
without the exercise of a power of revocation, if there be other 
property to which the words can apply (c); and a general devise or 
bequest since 1838 (c) does not, standing alone, show sufficiently 
an intention to revoke as well as to appoint {J ). 

87 . If the intention to revoke in all events be clear, it makes no 
difference that the appointees substituted in place of the original 
appointees cannot take ; but if the appointment is revoked in order 
to make a gift in favour of another person, and there is no intention 
to revoke unless for that purpose, the removal of the ground of 
revocation nullifies the revocation (y). 


£0 Saunders, Saunders v. Gore, [1808] 1 Ch. 17, 23, C. A. ; Be Chisholm, 
Goddard v. Brodie, [1902] 1 Cb. 457. 

(it) Davies v. Fowler (1873), L. 11. 10 Eq. 308. 

(o) Be Lambert'e Estate, Blanton t. Lambert (1888), 39 Ch. D. 626; 
Be Croft, Deane v. Croft, [1892] 1 Ch. 662 ; Be Bourne, Martin v. Martin, 
[1893J 1 Ch. 188 ; Be Shaw, Tucket v. Shaw, [1896] 1 Ch. 343 ; Be Orford 
(Countess), Cartwright v. Due del Baho, [1806] 1 Ch. 267 ; Be Hill's Settle- 
mewt Trusts, HiUv. Equitable Beversionary Society, Ltd., (1896), 76 L, T. 
477 ; but see Be Wilson, Menteath v. Campbell (1878), 26 W. B. 848. Aa 
to' the property out of which death duties axe payable, Be(^ title Estats 
AND Other Death Duties, Vol. Xlll.f pp. 221, 222, 316, 317. 

(6) Pomfret v. Ferring (1864), 5*De G. M. & G. 776, C. A.; Be WeUa' 
Trwts, Uardisty v. WelU (1889), 42 Cb. D. 646. 

( 0 ) 7.0., before the Wills Act, 1837 (7 Will. 4 & 1 Viet. 0 . 26); see ibid., 
s. 34. 

’ (dj Deg y. Deg (1727), 2 P. )Vms. 412, 414. 

( 0 ) Pomfret v. Psrring, su/pra; Be Thursby's Seittemeni, Grant v. 
Lmledale, [1910] 2 Cb. 181, C. A.; Be Hall, Rawlings v. Hall (1003), 19 
T. L. B. 420. 

(/) Palmer v. Newell (1866), 20 Beav. 32 ; Charles v. Burke (1888), 60 
L. T. 380 ; 43 Ch. D. 223, n.; Nanney v. Williams (1866), 22 Beav. 462 ; 
fta Jones, Greene v. Qord(m (1880), 34 Ch. D. 66 ; Be Brace, Welch v. Colt, 
[1801] 2 Ch. 671; Be Oibbes' Settlement, White v. Bandolf (1887), 37 Ch. D. 
143; Re HaU. Rawlings v. Hall (1903), 19 T. L. B. 420; Be Qoulding's 
Settlement, Dcloell v. Dutton (1899), 48 W. B. 183 ; Be Thursby’s Settlement, 
Grant v. LitUedede, supra; Be WaUinger's Estate, [1898] 1 1. R. 139, C. A. 

(o) V. Btiiler (1868), L. E. 6 Eq. 225; Oniant v. Tyrer (1717), 

1 V. Wjds. 343; compare the analogous case of the dis^sition 
in favour of persons who in the event esannot take and who dinerwim 
the objeots named in the will (Twpper v. Tupper (1806), 1 E; & J. 605); 
Jduguia v. Frttaer (1886), 31 Glu D. 449; £0 Walker, MucCoU v. Bruoe'f 



Part 111. —Exercise of Powers. 

88 . A deed of appointmeai containing a power of revocoidon 
must be acted on, although there is evidence of a subsequent appoint* 
inent having been made, the contents of which it is impossible 
to ascertain (A), and if the words of the clause reserving the power 
of revocation extend by necessary grammatical construction to some 
only of several appointments made by the same instrument, a 
subsequent execution of the power does not revoke all the appoint* 
ments made by such instrument (i). 

89 . Powers of revocation and new appointment may be reserved 
toties qtioties by instruments executing a power, although such 
reservation be not exprosssly authorised by the instrument creating 
the power (it) ; but the creator of the power may show that it was 
his intention that a powder of revocation should not be reserved, or 
that such a power should only be exercisable during a limited period 
or in a specified manner (Z). Where the power of appointment is 
to two or the survivor, the power of revocation may be reserved to 
the survivor (?«), but not to one of two joint donees in the lifetime 
of the other (n). 

90 . The formalities to accompany the revocation and new appoint¬ 
ment need not be the same as those which were made requisite to 
the original execution (o); but the objects of a limited jiower cannot 
be altered by the machinery of an appointment to them reserving 
a power of revocation and now apjiointnient in favour of others; 
and probably a limited power, exercisable with the consent of A., 
could not be exercised reserving a power of revocation and appoint¬ 
ment without such consent. 

91 . A power, once executed, cannot be revoked unless a power 
of revocation is reserved liy the instrument executing the power, 
although the instrument creating the power authorises revocation 
expressly (p). A power of revocation in an original settlement 
authorises of itself a limitation of new uses; but a power of 
revocation in a deed executing a power does not of itself authorise a 
new appointment (q). 

(1908] 1 Ch. 560; Be Beilhj and Brady's Oontraet, [1910] 1 I. R. 258; 
see title Wiixs. 

(h) Bowlins V. Buikards (1860), 28 Beav. 370 ; compare Onions v. Tyrer 
(1717), 1 P. Wms. 343. 

(t) Morgan v. Gronow (1873), L. R. 16 Eq. 1. 

(X;) Be Gore-Booth's Estate, [1908] 1 I. R- 387 ; Sugdea, Powers, p. 387. 

(I> Piq>er v. Finer (1834). 3 My. & K. 159, wr Lord Brougham, L.C., at 
p. 165; and see Cooper ▼. Martin (1867), 3 Ch. App. 47. 

(m) Bruienell v. Bhoes (1802), 7 Ves. 382; Dixon v. Pyner (1886), 55 
E. j. (OS.) 566 ; Be Harding, Bogers v. Harding, [1894] 3 Ch. 315, <3. A. 

(n) Burnaby v. Baillie (1889), 42 Ch. D. 282. > , 

(o) Sugden, Powers, p. 367. 

(p) WorraU v. Jacob (1871), 3 Mer. 256; Sugdem Powers, pp. 390, 908; 
Eeitey. Bond (1717), Prec. Ch. 474; T^nham (Lord) v! Webb (1751'), 
2 Ves. Sen. 198, 211; Be Gore-Bootji’s Estate, supra. «The principle is 
tiiat a deed once executed cannot be revoked unless it reserves a j^wer 
of revocation; conmare Be BooJeer, Booker v. Booker (1886), 34 Wc B. 
>346 f Ohadwii^ v. JJoleman (1706), 2 Vern. 628; Matiborough (Dvke^ Vw 
Goiblphin (Lord) (1760), 2 Ves Sen. 61, 76. 

(j[) Sugden, Powers, p. 371 ; Witham v. Bland (1674), 3.Swan. 277, a. 
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92< If there is an original power of appointment, and then 
an execution of that power reserving a power only to revoke, 
followed by a revocation, the original power remains unaffected; 
and if, in the first instrument executing the original power, there 
is reserved a power of revocation and new appointment, such 
instrument does not constitute a new settlement destructive of 
the first, nor is the original power thereby exhausted and at an 
end, but, upon the revocation of such instrument, remains in full 
force. If there is a power of appointment to be exercised by deed 
or will, and the first instrument executing the power is a deed which 
contains the reservation of a power to revoke and to appoint anew 
by deed, and then there is a simple revocation of this instrument, 
the original power on such revocation being in full force, there may 
be a valid execution of it by will as well as by deed (?•). If the 
original power of appointment is not a primary power enabling the 
donee to appoint the uses, but the lands are settled to uses which 
the donee is enabled to revoke and limit anew, the uses of the 
original settlement are not revived if the power of revocation 
and new appointment is exercised and then this second appointment 
revoked without more (a). 

Sect. 15.-- lievocation of /ippointmetit. 

93. A general clause in a will revoking all former wills revokes 
a prior testamentary appointment (t); but the mere fact of making 
a subsequent testamentary paper does not work a total revocation 
of a prior will, but revokes it only to the extent to which it is 
inconsistent with it. If, therefore, a limited power is exercised by a 
will referring to the pow'er and containing other devises, and is 
followed by another will, declared to be the testator’s last will, which 
gives all bis real estate but is not expressed to revoke any previous 
instrument, the subsequent will has no effect on the appointment 
made by the prior will (a). 


(r) Saunders v. Evans (1861), 8 H. L. Caa. 721; Montagu v. Kater 
(1863), 8 Exch. 507; Shefield v. Von Donop (1848), 7 Hare, 42. These 
rules do not apply to powers which are executed by will, for a will is by 
its nature always revocable {TAsle v. Lisle (1781), 1 Bro. C. C. 633; 
Lavyrence v. WeUlis (1788),'2 Bro. C. C. 310); see the text, infra, and 
title Wills. 

(«) Evam V. Saunders, Evans, v. Evans (1866), 6 De G. M. & G. 654, C. A., 
per Tuhneb, L. J., at p. 678 ; Wttham v. Bland (1674), 3 Swan. 277, n.; 
Ward V. JjenthaU (1667), 1 Sid. 343. An appointment by deed me^e in 
entire forgetfulness by the appointor of an earlier appointment to the 
game person may be set aside on the ground of mistake {Hood of Avalon 
(Lady) v. Mackinnon, [1909] 1 Ch. 470; see title Mistake, Vol. XXL, 
p. J6). » 

(t) Sotheran v, Denvng (1881), 20 Ch. D. 90, C. A., overruling In the 
Ooods of MerriU (1868), 1 Sw. & Tr. 112, and In the Goods of Joys (1860), 
4?* Sw. & Tr. 214; and see Harvey v. Harvey (1876), 32 L. T. 141; Be 
Kingdon, WUkifK v. Pryer (1888), 32 Ch. D. 604. 

(a) Wii^ther before or after the Wills Act, 1837 (7 Will. 4 & 1 Viot. 

o. 26) ; see Freeman v. Freeman (1864), Kay. 479, per Wood, V.-C,, at 

p. 487: Pitt V. Jackson (1786), 2 Bro. 0. 0, 61 ; Shlel v. O’Brien {1872)« 
7 I. R. Eq. 64; Lemags v. Ooodban (1866), L. R. 1 P. 6# D. 67 ; Oadell v. 
WUoQoks, [1898] P. 21 ; Kent v. Xenf, [1902] P. 108. 
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94. Every will made (a) by a man or woman is revoked by his or 
her marriage, except a will made in exercise of a power of appoint* 
ment, when the real or personal estate thereby appointed would not, 
in default of such appointment, pass to his or her heir, customary 
heir, executor or administrator, or the person entitled, under the 
Statute of Distribution (ft), as hia or her next of kin(6'). This 
statutory exception extends to the case where, in default of appoint¬ 
ment, the property goes in the way stated only in the event of 
certain contingencies haj^pening, and also to the case where, in 
default of appointment, the property, of which the will disposes, 
passes under the settlement containing the power, although the 
same persons would take under such settlement as would have 
taken in case of intestacy (d) under the Statute of Distribution (ft). 

96. Subject to the above-mentioned statutory exception, a will 
under a power is revoked by any act amounting to a revocation 
in law of a proper will («). If the appointor aliens'the property 
subject to the power, he is to that extent to be taken to revoke his 
appointment; and a will is even revoked by a subsequent defective 
execution of the power, if the defect be such as equity can aid, but 
not by an absolutely invalid appointment (/). 


Part IV.—Invalid Exercise of Powers. 

Sect. 1.— Excessive Execution. 

96. Excess in the execution of powers consists in the trans¬ 
gression of the rule against perpetuities (//) or of the scope of the 
power. Excess with reference to the terms of the power may be 
either by way of conditions annexed, limitations or modifications 
added, or power delegated. The same rule applies to all, namely, 
where there is a complete execution of a power and something added 


{a) Since the Wills Act, 1837 (7 Will. 4 & 1 Viet. o. 26). 

(6) 22 & 23 Car. 2, c. 10; see title Descent and Distribution, 
Vol. XI., pp. 16 et seq. 

(e) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 18; In the Goode of 
BuseeU (1890), 15 P. D. Ill; as to the position before the Act, see 
Rodedm V. Lloyd (1789), 2 Bro. G. G. 534; Logan v. (1845), 1 C. B. 
872; and Douglaa v. Cooper (1834), 3 My. & K. 378, 381. As to the 
nature of the grant of probate in such a case, see title Executors and 
Administrators, Vol. XlV., p. 170. 

(d) In the Goode of Fenviiek (1867), L. R. 1 P. & D. 319 ; In the Goods 
of MeVhoar (1869), L. B. 1 P. & D. 671; In the Goods of Worthington (1871), 
20 W. E. 260. 

(«) Beid V. Shergold (1805), 10 Ves. 370 ; Sudgen, Powers, p. 458. As tq 
revocation of wills, see title Wills. 

(f) Blake v. BUUce (1880), 15 Ch. D. 481, per Jessel, M.B.. at p. 489; 
Cotter Y. Layer (1731), 2 P. Wms. 623 ; EMeok v. Wood (1826), 1 Russ. 
664 ;.Ford v. De Pontds (1861), 30 Beav. 572; Duguid v, Frasdf (1886), 
31 Cfi. D. 449 ; Be Walker, MacOoll v. Bruce. [1908] 1 Ch. 660. As la 
the aid granted in respect of defective appointments, see p. 54, post. 

(g) See title Perpetuities, Vul. XXII., pp. 293 et seq. 
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Powers. 


Sect. 1. 

ExctBsive 

EzeoRtlon. 


Eiocutory 
pift over to 
stranger. 


which is improper, the execution is good and the excess bad; where 
there is not a complete execution, or where the boundaries between 
the excess and the execution are not distinguishable, the whole 
appointment fails (It): the appointment must be absolute and 
distinct in order to prevail (i). The same rule applies where the 
estates created are excessive (j). 

97. If there is a gift over to a stranger (k) by way of executory 
limitation, the original gift, although distinct from such gift over, 
fails on the occurrence of the event on which the executory gift was 


(A) Alexander v. Alexander (1755), 2 Vcs. Sen. 640, 644; Hamilton v. 
Boijte (1804), 2 Sch. & Lef. 315, 332 ; Adams v. Adams (1777), Cowp. 651; 
McDonald v. McDonald (1875), L. R. 2 Sc. & Div. 482; Be Famcombe's 
Trusts (1878), 9 Ch. D. 662. Be Cohen, Brookes v. Cohen. [1911] 1 Ch. 37. 
In the case of excess by way of condition, where the condition is held to 
be separable the appointment may be valid {Sadler v. Pratt (1833), 5 Sim. 
632 ; Palsgrave v. Atkinson (1844), I Coll. 190; Watt v. Creyke (1856), 3 
Sm. & 6. 362 ; Booke v. Booke (1862), 2 Drew. & Sm. 38 ; Boaeh v. Trood 
(1876), 3 Ch. D. 429, C. A.); but otherwise if the condition is inseparable 
{Webb V. Sadler (1873), 8 Ch. App. 419; and -see Hay v. Watkins (1843), 
3 Dr. & War. 339; D'Abbadie v. Bizoin (1871), 5 I. R. Eq. 206; Be 
Perkins, Perkins v. Bagot, [1893] 1 Ch. 283. Be Cohen, Brookes v. Cohen, 
supra). An appointment to an object, subject to a charge for an 
unauthorised object, is good, but the charge fails {Be Jeafferson's Trusts 
(1866), L. R. 2 Eq. 276; Dowglass v. Waddell (1886), 17 L. R. Ir. 384). 
The donee of a limited power may apx>oint to one object on a contingency 
within the limits of perpetuity, and to another if that contingency does 
not happen {Caulfield y. Magutre (1845), 2 .7o. & Lat. 170 ; and see Stroud 
V. Norman (1854), Kay, 313; Bohertsv. Dixwell (1738), Sugden, Powers, 
p. 930 ; Graham v. Anqcll (1869), 17 W. R. 702; Butler v. Butler (1880), 7 
L. R. Ir. 401), and, while the contingency is undetermined, the interest on 
the fund passes under the residuary gift, or, if no such gift, in default of 
appointment {Caulfield v. Maguire, supra). Where there is an absolute 
appointment followed by a qualifying trust, the trust operates only so far 
as it can take effect, and the rest of the gift remains in the original objects 
as given to them {McDonald v. McDonald, supra ; ChurchiU v. Churchill 
(1867), L. R. 5 £q. 44; Carver v. Bowles (1831), 2 Russ. So M. 301, 304 ; 
Woolridge v. Woolridge (1859), John. 63 ; Kampf v. Jones (1837), 2 Keen, 
766 ; Harvey v. Stracey (1862), 1 Drew. 73, 137—143 ; Stephens v. Gadsden 
(1866), 20 Beav. 463 ; Be Sondes' {Lord) WtU (1854), 2 Sm. & G. 416; Be 
Boyd, Nield v. Boyd (1890), 63 L. T. 92; Dowglass v. Waddell, supra; 
Cooke V. Cooke (1887), 38 Ch. D. 202). An appointment to an object 
upon trnst for strangers would, it is submitted, be void either on the 
ground that the appointment was indivisible (see Bueker v. Scholefield 
(1862), 1 >Hem. & M. 36;.Gerrard v. Butler (1856), 20 Beav. 641; 
Tomkyns v. Blane. (1860), 28 Beav. 422); or on the ground that there was 
no intention to benefit objects (see HamUton v. Boyse, supra, at p. 332 ; 
Be Cohen, Brookes v. Cohen, supra ; CoWare Wilson v. Wilson (1869), 
17 W. R. 220; and see Wallinger v. WaUinger (1869), L. R. 9 Eq. 
301; Be Meredith's Trusts (1876), 3 Ch. D. 767 ; Be Swinburne, Swinburne 
vt Pitt (1884), 27 Ch. D. 696). 

(i) Bueker v. Scholefield, supra ; Beid v. Bevd (1858), 25 Beav, 469. 

^ (/) Eamiltg/ft v. Boyse, supra, at p. 332. A lease for forty years under a 
power to lease for twenty-one is good for the twenty-one years {Campbell v. 
Leaeh (1X75), iCmb. 740 ; Alexa^er v. Alexander, supra; see title Land- 
I4>R1> Awn Tenant, Vol. XVIII., p. 362), but it is otherwise if the 
exeeutibn is bad ab initio {Bangor {Bishop) v. Parry, [1891] 2 Q. B. ^77)- 

(k) The Word “ object ” is used to denote a person who is, and the 
word "stranger” a person who is not, one of the specified persons dr 
class in uhose favour the power may be exercised. 
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limited to take effect, notwithstanding that the gift over, being to a 
Btranger, is void (/). * 

98. If there is an appointment to an object {m) followed by an 
appointment to a stranger absolutely, with an e.xecutory appoint* 
ment over in certain events to an object, this executory appointment 
takes effect if tlie event on which it is to arise happens, but, if not, 
it fails {n). 

99. If the legal estate in land is appointed by deed to a stranger 
for life, with remainder to an object in fee, the whole appointment 
fails (o). An appointment by will of a particular estate to a 
stranger, with remainder to an object, is, however, a good appoint¬ 
ment in remainder, but the particular estate fails, and during the 
period for which the particular estate, if valid, would have extended, 
the subject of the power goes to the persons entitled in default (p). 
These distinctions do not apply to personalty nor to equitable estates 
in land. 

An appointment by will to an object in remainder, after a 
particular estate to a stranger, is not accelerated unless a contraVy 
intention appears in the instrument executing the power (g). 

100 . If the donee attempts to delegate his power, but does not 
appoint in contravention of the terms of the power and appoints in 
default of execution of the delegated power to proper objects, this 
appointment is valid, the words delegaDiiig the power being treated 
as struck out (r). 

(l) Doe d. Blomfleld v. D^re (1848), 5 C. B. 713, Ex. Ch.; EobimsonY. Wood 
(1858), 27 L. J. (CH.) 726; compare Qatenhy v. Morgan U876), 1 Q. B. D. 
685: and see Jackson v. Noble (1838), 2 Keen, 590; Broron v. Nisbett (1750), 
1 Cox, Eq. Caa. 13; JOdgway v. Woodhousea (1S44), 7 Beav. 437; Hurst 
Y, Hurst (1882), 21 Ch. D. 278, C. A.; Bate v. WilkUs (1877), 37 L. T. 221 ; 
Jones V. Davies (1880), 28 W. R. 456. If the gift over tranagresfles the 
rale ogainat perpetuities it ia void and the first gift remains (lie Brovon and 
HMy's Contract (im6), 3 Ch. D. 166). 

(m) See note {k), p. 50, ante. 

(n) Alexander v. Alexander (1755), 2 Vea. Sen. 640; BouUcdge v. Dorril 
(1794), 2 Vos. 367 ; Robinson v. Hardcasile (1788), 2 Bro. C. C. 344 ; Long 
V. Ovenden (1881), 16 Ch. D. 691 ; see W^lliam»on v. Farwell (1887), 
35 Ch. D. 128; but see Orompe v. Barrow (1799), 4 Ves. 681; Hewitt 
Y. Daore {Lord) (1838), 2 Keen, 622. Appointments to a contingent 
class or to take effect in futuro within due limits are good {Harvey v. Stracey 
(1852), 1 Drew. 73, 136; Be Famcombe's Trusts (1878), 9 Ch. D. 662; 
Be Ooulman, Mutiny v. Boss (1885), 30 Ch. D. 186). The appointment of 
a share of a fund to an object of the power on the happening of a certain 
event carries with it all intermediate accretions of the share (Long v. 
Ovenden, supra; Be Lambert, Lambert v. Lambert, [1910] 1 I. R. 280, 
C. A.). 

(o) BrudenelXY. Elwes (1801), 1 East, 442. • 

Ip) Crazier v. Crazier (1843), 3 Dr. & War. 363 ; and see Alexander y. 
Alexander, supra; Doe d. Devonshire {Duke) v. Cavendish {L^d 0.) (1782). 

4 Term Rep. 741, n.; Bobinson v. Hardcasile, supra; Beid v. Beid (1868/, 
26 Beav. 460. * , 

{q) Croeier v. Crazier, supra; Craven v. Brady (1867), L. R. 4 Eq. 209; 
affirmed (1806), 4 Ch. App. 296 ; Line v. HaB (1873), 43 L. J. (OB.) 107 t 
Be^ineh and Chew's Contract, [1903] 2 Ch. 486. 

(r) IngYamY, Ingram (1740), 2 Ats. 88 ; Carr Y.- A0cinson (1872), L.* R. 
14 Eq. 397; 'RTebi* v. Sadler (1873), 8 Ch. App. 419‘: Slark v. Dakyns 
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roWERS. 


SECT. 1. 101. An appoinlnient to persons, some of whom are objects and 

Excesidve some not, is valid, so far as tlic appointniGnl to objects is concerned, 
Execution, if it is severable, and the appointment to the strangers alone 
Anpotatnient but, if the appointment be to a class, some of whom are 

P^y valid if objects and some not, and the appointment is not severable, the 
severable. whole appointment fails (/). 

Appliealion 102. The court in some cases interposes in favour of the 
of doctrine general intention and executes the particular intention cy-pres (a). 

utcy-jn-it. doctrine of cy-pitts applies to testamentary appointments (a), 

hut not to apiiointrneiits by deed (h), nor to appointments of 
personalty (c), nor to a])pi)intinents of blended realty and per¬ 
sonalty (d). 

If the donee of a power afipointa by will to an object for life, 
with remainder in tail to bis first and otlier sons who are 
not objects, the court construes this as an estate tail in the 
appointee (c). 

Appointments made in substantial accord with the expressed 
purpose of the power, altliough not strictly in accordance therewith 
modo et Jormd, are good appointments in t'<,uity (/). 


(1874), 10 Ch. App. 3.'); Sloclbridge v. Sloiy (1871), 10 W. Jl. 1040 ; 
liamson v. Farwell (1887), 35 Ch. D. 128. 

(«) Bruce v. Bruce (1871), L. R. 11 Eq. 371 ; lie Kerr's Trusts (1877), 
4 Ch. I). 600. 

(0 Harvey v. Siracey (1852), 1 Drew. 73, 117; Brown's Trust (1865), 
li. 11. 1 Eq. 74 ; Rucker v. Scholefield (1862), 1 Hem. & M. 36. 

(jt) As to tlie doctrine of cy-pris, see title Wills. As to the applica¬ 
tion of the doctrine to charitable gifts, see title Ciiatiities, V'ol. IV., 
pp. 190 el seq. 

(a) Siaekpoole v. Staekpoole (1843), 4 Dr. & War. 320. The application 
of the doctrine of cy-pris ought not to be extended ( He Mortimer, Gray v. 
Gray, [1905J 2 Ch. 502, C. A.). The doctrine is considered and explained 
in Hampton v. Holman (1877), 5 Ch. D. 183. 

(b) Brudenell v. Klwea (180i), 1 East, 442. 

(c) Boutledge v. Dorril (1794), 2 Ves. 367. 

(d) Bovghlon v. James (1844), 1 Coll. 26, 44. 

(e) Pitt V. Jackson (1786), 2 Bro. C. C. 61 ; Siaekpoole v. Stackpooie, 
eupra. The particular estate must be appointed for an estate of freehold 
{Beard v. Westeotl (1813), 6 Taunt. ,393), and the appointment in remainder 
to children must be in tail {Bristow v. Warde (1794), 2 Ves. 336; Hale v. 
Pew (1868), 26 Beav. 336 ; -Humbertson v. Humbertson (1717), 2 Vem. 737). 
No object intended to be omitted can be included, and no object intended 
to be inclu/lcd can be omitted, and if the estate to be created cy-pris will 
result in either of .these cohsequences, the doctrine cannot be applied 
{Monypenny v. Bering (1862), 2 De 6. M. & G. 145; Line v. Hale (1873), 43 
L. J. (cu.) 107; 22 W. R. 124; Be Rising, Rising v. Rising, [1904] 1 Ch. 
633 ; Re Mortimer, Gray v. Chray, supra ; but see PiU v. Jackson, supra). 
The application of the rule is apportioned where necessary {Vanderplank 
'v.jK.ing (1843), 3 Hare, 1). 

(/) A power to appoint the legal estate in land to a class is well executed 
in equity by an appointment to trustees for such class ( Thornton v. Bright 
M836), 2 AiW. & Cr. 230 ; Oowx t. Foster (1860), 1 John. &; H. 30; and see 
Hervey v. Uervey (1730), 1 Atk. 661), or on trust for sale and to hold the 
proceeds for such class {Crozier v. Crozier (1843), 3 Dr. & War. 363, 371 ; 
Churohatan v. Harvey (1767), Amb. 336, 339; Kenworthy v. Bate (1802), 
6 Yes. 703; Fowler v. Cohn (1856), 21 jBeav. 360; and see D'AbbdSie v, 
Bieoin (1S71), 6 I. R. Eq. 206; Re Swinburne, Swinburne v, PHt (1884), 
* 87 Ch. D. 606; Re Paget, Re Mellor, MeUor v. Mellor, [1898] 1 Ch. 200; Ri 
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103. Where the donee of a general power over personalty, Seer. i. 
whether u tnarried woman or not, executes the po\^er and appoints Excessive 
--Execotlon. 

Eedgate, Marsh v. Redgate, [1903J 1 Ch. 356; Re Adams' Trustees' and p.runTinfn 
Frost's Contract, [1907] I Ch. 695). A power to charge to an unlimited give^dls- 
amount authonsfis a life appointment (fjong v. Long (1800), 5 Vc9. 446 charge for the 
(execution of rontcharge by creation of a term of years); Trollo-pe v. appointed 
Linton {lS2‘i), 1 Sim. & St. 477, 485; and see Roberts v. IHxwell (IIZS), fund, 

Sugden, Powers, p. 930 ; Thwaytes v. l)ye (1688), 2 Vern. 80; Ricketts v. 

Loftus (1841), 4 Y. & C. (hx.) 619 ; Marnall v. Blake (1816), 4 Dow, 248, 

II. L. ; Muslcerry v. Chinnery (1835), L. & (I. temp. Sugd. 185, 227 ; 

Dennett v. Pass (1834), 1 Bing. (N. c.) 388); a power to appoint the fee 
authorises the appointment of a lesser estate {Bovey v. Hmith{\QS2), 1 
Vern. 84 ; Uroster v. Crazier {1843), 3 Dr. & War. 3.53, 370); a jiower to 
appoint estates to be purchased with money to arise from the sale of other 
estates can bo exorcised by appointing the original estates {Bullock v. 

Fladgate (1813), 1 Yes & B. 471); a power to an executor to raise 
money for payment of debts authorises a sale for that purpose {Wareham v. 

Brown (1690), 2 Vern. 154 ; Bateman v. Bateman (1739), 1 Atk. 421 ; and 
see Metcalfe v. Hutchinson (1875), 1 Ch. D. 591); a power to charge a gi'oss 
sum authorises the ayipointmcnt of interest thereon {Roe v. Pogson (1816), 

2 Madd. 457); a power to raise a fixed sum by mortgage authorises 
the raising of the costs of the mortgage {Armstrong v. Armstrong (1874), 

L. B. 18 Eq. 541); a power to appoint on such trusts as the donee pleases 
in favour of a class authorises him to declare a tnist for sale and all neees* 
sary trusts {Cowx v. Foster (1860), 1 John. &; H. 30 ; but see Cox v. Cox 
(1855), 1 K. & J. 251); a power to appoint a mixed fund of realty and 
personalty authorises an appoiutmeiit of realty and personalty to objects 
separately {Morgan d. Surman v. Surman (1808), 1 Taunt. 289); a power 
to appoint among a cla.ss is well evocuted by appointing to one for life with 
remainder to the other objects {Alloway v. Alhway (1843), 4 Dr. & War. 

380, 387 ; Wilson v. lYrlson (1866), 21 Beav. 25); a power of appointment 
among cliildren authorises an appointment to one for life with power 
to dispose of the capital by deed or will {Bray v. Bree (1834), 2 Cl. & Pin. 

453, Ii. L.; Jebb v. Tugwell {1835), 7 Do (r. M. & G. 663, C. A.); and a similar 
appointment, with power exercisable by will only, is good if the object is in 
esse at the execution of the power {Phtpson v. Turner (1838), 9 Sira. 227 ; 
hvLtseouStiinotin esse {WoUa8tonv.King{18Q'd),lj, K. 8 Eq. 165); a power 
of appointment of personalty in such yiroportion as the donee directs 
authorises an appointment to an object lor her separate use (Alexander 
V, Alexander (1756), 2 Vos. Sen. 640 ; Dickson v. Mart (1850), 8 Hare, 178 ; 

WiUis V. Kymer (1877), 7 Ch. D. 181); a power given to a married woman 
to ^eot maintenance does not authorise an appointment to the husband 
for maintenance until the youngest child attains twenty-one {Lloyd v. Lloyd 
(1858), 26 Beav. 96; Hammond v. Neame (1818), 1 Swan. 35; and see 
Chester v. Chadwick (1842), 13 Sira. 102; Re Main's Settlement (1806), 

15 W. R. 216); a power in marriage articles, for the spouses to alter the 

S rovisions as they think fit, previous to the execution of the settlement, 
oes not authorise the insertion of a power enabling the husband to make 
provision for a second wife and children of a second marriage (Bedford 
{Duke) V. Abercom {Marquis) (1836), 1 My. & Cr. 312); a power to advance 
authorises provision for a child on marriage {Roper-Oureon v. Roper-Cureon 
(1871), L. R. 11 Eq. 462 ; Lloyd v. Cocker (1860), 27 Beav. 645; see title 
Infants and Childben, Vol. XVII., p. 93); but a similar power’does 
not authorise an advance to pay the debts of a married daughter's husband 
{Talboty. Marshfield{1868), 3 Ob. App. 622; compare Re Kewhaw's Trusts 
(1868), L. R. 6 Eq. 322 ; Lowther v. Beniinck (1874), L. R. 19 Eq. 166; Rtf 
Aldridge, Abram v. Aldridge (1886), 65 L. T. 554, C. A.); mofley advanced to 
an infant under a power of advancement cannot be recovered back from 
him {La/wriey. Bankea (1857), 4 K. & J. 142 ; Re Cosset’s 8ettlementi>{l85i), 

19 Beav. 629, 535; Re Fox, Wodehouse v. Fox, [1904] 1 Ch. 480); a 
power to purchase an annuity is well exercised by giving the donee the 
whole sum (Messena v. Carr (1870), L. R. 9 Eg. 260)^ an unUmited 
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£xoeBsive 

Bxecntion. 


Principle 
upon which 
the court acts. 


Kmential 

conditiuiii. 


an ^ixeculoi", the executor is the proper person to receive the fund 
and can give a (^ud receipt for it (ff), and the same rule applies to 
an administrator with the will annexed (/«) ; but, when the power 
is limited, it is a tpieetion of construction whether the power 
authorises a direction to transfer the fund, and, in the case of a 
fund standing in the name of trustees, an appointment to other 
trustees in trust for objects docs not, of itself, authorise the transfer 
of the funds from the original trustees, who are the proper persons 
to dibtributc it (<). 


Sect. 2. —Defective Kjccculion. 

104. Executions of iDowers which are invalid at law by reason 
of their failure to comply with all the requisites of the power are 
aided in equity if there oe good consideration (A:). The principles 
on which the court acts are as follows :—Whenever a man, having 
power over an estate, whether a power of ownership or not, in 
discharge of moral or natural obligations, shows an intention to 
execute such power, the court oi)erates on the conscience of the 
heir, or the persons entitled in default of appointment, to make 
him perfect this iiitcnliun (i) ; but, to do this, the court must find 
established the intention to pass the projierty to the persons to 
be benefited, the .amount of Ifie benefit, and good consideration, and 
the lack of any one of these is enough to prevent the court from 
aiding the invalid execution (»«)• 


power to appoint dividends aullioiiscs tlie appointment of tlie capital 
lt‘hillvpii V. Brydon (1858), 20 Beav. 77); a iwwer to appoint among 
c-.hildren as the appointor pleases authorises the appoiutment of capital and 
income and postponement qf payment {Wthmt, v. Wtlson (1855), 21 Beav. 
25); and a general power of appointment enables the appointee to amend 
and alter the trusts in default of appoiutment (Be McAuUffe and Balfour 
(1884), 50 L. T. 353): but this does not apply to a special power (Be 
Falconer’s (William) Tiusts, Be Falconer’s (Ann) Trusts, Property and 
Estates Co., Lid. v. Frost, [1908] 1 Ch. 410). 

(g) Be Philbrtek’s Settlement (1865), 11 Jur. (n. s ) 558 ; Hayes v. Oailey 
(1872), L. K. 14 Eq. 1 ; Be Boskin’s Trusts (1877), 6 Ch. D. 281, C. A. ; 
and see Beyfus v. Lawley, [1903] A. C. 411; Be Ouedalla, Lee v. Ouedalla’s 
Trustee, [1900] 2 Ch. 331 ; Be Hadley, Johnson v. Hadley, [1909] 1 Ch. 20. 

(A) Be Peacock’s Settlement, Keleey v. llamson, [1902] 1 Ch. 552. 

(i) Busk V. Aldam (1874), L. R. i9 Eq. 16 ; Van Brockdorff v. Malcolm 
(1885), 3Q Ch. D. 172 ; Be Tyssen, Knight-Bruce v. Butterworth, [1894] 
1 Ch. 66 ; but see S/sotney v. Lomer (1885), 20 Ch. D. 535 ; (1886), 31 Ch. D. 
380, C. A. 

(k) Sugden, Powers, p. 532. 

(l) Chapman v. Gibson (1791), 3 Bro. C. C. 229; Lowson v. Loteson 
(1791), 3 Bro. C. C. 272; Cotter v. Layer (1731), 2 P. Wms. 623. The inten¬ 
tion to pass the property subject to the power being established, the 
intention to do so by means of the power is not essential (Carver v. Bichards 
(1859), 27 Beav. 488, 495). 

*> (m) Garth f. Townsend (1869), L. R. 7 Eq. 220; Eennard y. Kennard 
(1872), 8 Ch. App. 227. The fact that the donee of the power is a married 
Woman lAakes no difference (Dowell v. Dew (1842), 1 Y. & C. ('h. Cas. 345 ; 
ThaokimU V. Gardiner (1861), 5 Do G. & Sm. 68, 65; Hopkins v. Myall 
(1830), 2 Russ. Sc M. 86). There seems no reason why the defective 
execution of a joint power by husband and wife should not be aided ; but 
see Martin V. Milchm (1820), 2 Jac. & W. 413, 425, 426. 
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105. Equity relieves only against defects whicji are not of the 
essence of the power; anything material to the intention of the 
creator of the power cannot be defeated (n). 

106. The court does not aid non-execution of a power (o) unless 
such non-execution is procured by fraud, and, sevibb, the fraud is 
that of the person entitled in default of appointment (p) 

107. Equity aids the defective execution of a power in favour of 
purchasers for value {q), creditors (?•), charities («), persons for whom 


(n) See Cooper v, Martin (1867), 3 Ch. App. 47, 68. Delects in the 
manner of execution will bo aided (Morse v. Martin (186.6), 34 Beav. 600 ; 
Sneed v. Sneed (1747), Amb. 64 ; Cooper v. Martin, supra ; and see Hallett 
to Martin (1883), 24 Ch. D. 624). But a power to he executed by will 
cannot be executed by deed (Reid v. Shergold (1805), 10 Ves. 370, 380; 
and see Re Walsh's Trusts (1878), 1 L. R. Ir. 320; Chism v. Lipsett, 
[1905] 1 I. R. 60, C. A.; and see p. 18, ante) ; nor will the court aid the 
execution of a power which would result in a fraud on the power (Be 
Kirwam’s Trusts (1883), 25 Ch. D. 373, 380), or aid a breach of trust (Mart- 
loch V. Bvller (1804), 10 Yes. 292, 317; and see Ord v. Noel (1820), 5 Ma^d. 
438; Bellringer V. Blagrave (1847), 1 De G. Sm. 63). 

(o) ToUet V. Toilet (1728), 2 P. Wms. 490; Rolmes v. CoghiU (1806), 
12 Yes. 206 ; and see Shannon v. Bradstreet (1803), 1 Sch. & Lef. 52, 62. 
Rectification is not aiding non-execution (Johnson v. Bragge, [1901] I Ch. 
28). The court will not uphold, as a valid execution of a power of sale, an 
imperfect contract (Morgan v. Milman (1853), 3 Do O. M. & G. 24. C. A. ; 
Blare v. Sutton (1817), 3 Mor. 237 ; but see Stiles v. Cowper (1748), 3 
Atk. 692). The court will not aid, although the non-execution came about 
through accident (Buckell v. Jilenkhom (1846), 6 Haro, 131, 142), or 
mistake (Tjangslow v. Lnngslow (1856), 21 Beav. 552; Carver v, Richards 
(1859), 27 Beav. 488, 496 ; Re Ja.ck, Jack v. Jack, 11899] I Ch. 374). 

(p) See LuUrcll v. Olmius (1787), cited in 11 Yes. 638; Bath and Mon¬ 
tague’s Case (1693), 3 Cius. in (lli. 55, 84, 108, 122 ; Vane v. Fletcher (1717), 

1 P. Wms. 352, 363 ; but see Middleton v. MiMlelon (1819), 1 Jac. & W. 94. 

(q) To constitute a purchaser for this purpose there must be considera- 

tiou and an intention to purchase (Sergeson v. Sealey (1742), 2 Atk. 412 ; 
and see Hughes v. Wells (1852), 9 Hare, 749, 769); and there must be a 
valid and binding contract ( Morgan v. Milman, supra; Re Battersea Park 
Acts, Be Arnold (1863). 32 Beav. 691; Re Dyhes’ Estate (1869), L. R. 7 Eq. 
337). Where the court supplies a surrender of copyholds it supplies a 
defective execution of a power (Chapman v. Gibson (1791), 3 Bro. C. C. 
229, 231; Sayer v. Bayer, Innes v. Sauer (1849), 7 Hare, 377, 387 ; but see 
Jefferya v, Jefferys (1841), Cr. & Ph. 138). The court will supply a 
surrender in favour of a mortgagee (Jennings v. Moore (1708), 2 Yern. 609), 
and an agreement to grant a lease, entered into before the expiration 
of an existing lease, where the power only arose on the determination of 
the existing lease, has been enforced by way of aiding defective execution 
(Dowell V. Dew (1842), 1 Y. & C. Ch. Cas. 346; Long v. Rankin (1822). 
Sugden, Powers, p. 900 ; Campbell v. Leach (1775), Amb. 740). The usual 
rule as to purchasers for value without notice ajpply to persons taking 
estates by means of the execution of powers; see title Eqvitt, Yol. XIII., 
pp. 76 et seq., 84 «< seq. ^ 

(r) Where the testator shows an intention to provide for payment of his 
debts equity will aid a defective execution (Chapman v. Gibson (1791), 

3 Bro. C. C. 229); but the purchaser has a better equitykthau creditor 
(George v. Milbanke (1803), 9 Yes. 190; see Dauheny y.jjoekbum (1816), 

1 1 Mer. 626, 638; but see Land Transfer Act, 1897 (60 Sc 61 Yict. o. 66). 

' B. 1 (2)). Creditors cannot have appointments to volunteers aided, sinoe 
the Sourt does not aid voluuteors; see Sugden, Powers, p. 540 ;*coTnpare 
' Solinee v. CoghiU (1806), 12 Yes, 206. 

' (a) Innes v. Sayer (1851), 3 Mao. G, 606, 620; A.-Q. v. Burdet and g 

• Smith (1717), 2 Yern. 755; and see title Cbarities, Yol. IV., p. 126. 
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the appointor is under a natural or moral obligation to provide (<). 
unless he is under an equal obligation to provide for the persons 
entitled in default and they are unprovided for (a). The person 
claiming relief on the ground that he comes witliin any of these 
classes must stand in that relation to the donee and not the creator 
of the power (b). 

108. Lessees are purchasers for value, and accordingly equity 
aids the defective execution of a lease made under a power so as 
to bind tho remainderman (r). 


(t) Chapman v. Gibson (1791), 3 Bro. C. C. 229. The defective exercise 
of a power, even in favour of volunteers, if intended as a provision for a 
wife or child, is aided {Uervey v. Ilervey (1739), 1 Atk. 560, 668); and 
the court will not inquire into the quantum of provision in the case of a 
wife (soo 8mUh v. Baker (1737), 1 Atk. 385; Mnrston v. Govoan (1790), 
3 Bro. C. (1. 170 ; Toilet v. Toilet (1728), 2 P. Wins. 490 ; Mead and Nashes 
Case (1589), 1 Leon. 147; Wigson v. Garret (1674), T. Raym. 2.39; 
Mestaer v. Gillespie (1805), 11 Yes. 621, 638 ; Me Bolton Kstates, Mussell v. 
Hei/rick, [1903] 2 Ch. 461, C. A.); or in the ca'.e of achild {Jones v. Clough 
(1751), 2 Yes. Sen. 366 ; Lucena v. Lucena (18 42), 6 Beav. 249 ; Hume v. 
Mundell (1822), Madd. & G. 331 ; Morse v. Martin (186.'5), 34 Beav. 600; 
Chapman v. Gihson, supra; Cotter v. Layer (1731), 2 P. Wms. 623 ; Bo 
Walsh's Trusts (1878), IL. 11. Ir. 320 ; Me Walker, MacColl v. Bruce, [1908J 
1 Ch. 660). Equity will not aid in favour of persons as to whom the donee 
of the power is under no obli/jation to provide, and no aid will bo given to 
ahusband {Moodiev.Meid (1816), 1 Madd. 516; citedO Hare, 769); agrand- 
child {Kettle v. Townsend (1690), 1 Salk. 187 ; Berry v. Whitehead (1801), 6 
Yes. 544) ; a natural child or cousin {Blake v. Blake (1817), Boat. 576; 
Bramhnll v. Ilall (1764), 2 Eden, 220 ; Tudor v. Anson (1764), 2 Yes. Sen. 
682); a nephew or niec-e {Marston v. Cowan, supi’a); a volunteer, oven 
although ho bo tho creator of the power (see note to Watts v. Biillas (1702), 
1 P. Wms. 60 ; Sergeson v. Sealcy (1742), 2 Atk. 412). 

{a) Chapman v. Gibson, fuprn ; and see Jhaddick v. Mattock (1822), 
Madd. & G. 361 ; Smith v. Baker, supra ; Morse v. Martin, supra; 
Lucena v. Lucena, supra ; Hume v. Mundell, supra ; Me Walsh’s Trusts, 
supra). Equity will aid tho defective execution of any power if there 
is sufficient consideration— i.e., a power of charging {Wilkie v. Holmes 
(1762), 1 Soh. & Lef. 60, n. ; Wade v. Paget (1784), 1 Bro C. C. 363), 
except powers created by statute (see Peachey v. Somerset {Duke) (1721), 
1 Stra. 447; Keating v. Spanow (1810), 1 Ball & B. 367 ; Griffiths v. 
Fere (1803), 9 Yes. 127, 134; Re'Brain {ISli). L. R. 18 Eq. 389; A.-G. 
of Victoria v. Ettershank (1875), L. R. 6 P. (j. 364; and see Be Bolton 
Estaies, Mussell v. Meyriek, su^ra). The power of a tenant in tail under 
stat. (1640) 32 Hen. 8, e. 28, if not executed in requisite form, cannot be 
aided {Darlington {Earl) v. PuUeney (1775), 1 Cowp. 260, 267; compare 
Luttrell V. Olmius-{llSl), cited 11 Yes. 638); and see the Vines and 
Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 47; title Real Paopebty 
AN i> Chattels Real. 

(ft) Sugden, Powers, p. 537 ; but see Wilkes v. Holmes (1752), 9 Mod. 
Rep. 48a 

fff) Clark'V. Smith {I8i2), 9 Cl. Fin. 126, 141, H. L.; and see cases 
cited in title Landlord and Tenant, Yol. XYIII., p. 364; but there 

a ust be a vali(l and binding contract {Morgan v. Milman (1863), 3 De G. 

. & G. 24, C. A.); and if this is so, trustees, during the minority of a tenant 
in tail by, purcllase, with power of leasing, can effectually exercise such 
power by wanting a lease m performance o{ the deceased twant for life’s 
C 0 Dtract*Y-Dar» v. Harford (1882), 22 Ch. D, 128). Equity aids wherq the 
remaiuderman after the death of the tenant for life lies by and allows tho 
tenant to expend money on the premises (see title Landlord and Tenant. 
Vol. XYllI., pp. 360, 361, 364, note {i), 376, note (r)), but equity does not 
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If 11161*6 is a bond fide contract to grant a lease under, but in 
excess of, tho power, the interest of the tenant for life will be bound 
to the extent to which he is able to bind it (d). 

109. Sales, under ordinary powers, of land apart from timber (c) 
or reserving the minerals {/) are invalid and cannot be aided. 


aid the defective execution where there is no contract binding under tho 
statute of Frauds (29 (Jar. 2, c. 3) (UtilcH v. Cowper (1748), 3 Atk. 692; 
Shannon y. liradstreet (1803) 1 Sch & Lcf. 62; Hope v. Cloncurry {Lord) 
(1874), 8 I. It. Eq. 655; Kenmm v. Murphy (1879), 6 L. It. Ir. 108; (1880), 
8 L. It. Ir. 285, C. A.; A.-G. v. Day (1749), 1 Vos. Sen. 218 : but see Doe d. 
PuUeney v. (Javan {Lady) (1794), 5 Term llep. 567). Where the power was 
to grant a lease with the usual covenants the court refused to aid a lease coii> 
taining unusual coveiiauts ( Medunn v. Sandham (1789), 3 Swan. 686). As to 
what covenants are usual, see title Landlouh ano Tenant, Vol. XVIII., 
pp. 388 et seq. Wliero tho tenant lor life had power to lease with con¬ 
sent, but refused to get the ncccs.sary consent, tho court would not aid 
the defective execution {Lawrenson v. Butler (1802), 1 Sch. & Lef. 13). 
The lessee has no claim against tho estate of tho tenant for life, who grants 
a defective lease under a power, exce^it on express covenants (Blore v. 
Sviion (1817), 3 Mer. 237 ; Stamford v.Omly (undated), cited 1 Sch. &Lef. 
66; Lock V. Furze (1866), L. Ji. 1 (J. P, 441 ; Vernon v. Eqmont {Lord) 
(1827), 1 Bli. (n. s.) 654). As to tlie ditference between breach of an 
implied covenant by the tenant for life from the use of the word “demise ” 
and breach of expiess covenants after the death of tlie tenant for life, see 
Line v. Stephenson {1%'iS), 4 Bing. (n. c.) 678; afHrmed 6 Bing. (n. c.) 183, 
Ex. Ch., Athims V. (Jihrtey (1830), 6 Bing. 656; IKiMiams v./iwrrell (1846), 

1 C. B, 402 ; Fenfold v. Abbott (1862), 32 E. J. (Q. n.) 67 ; title LamulOKD 
AND Tenant, Vol. XVlIl., pp. 625, 620) 

{d) Dyae v. Cruise (1846), 2 Jo. & Eat. 460, explaining Jlamett V. Yield¬ 
ing (1806), 2 Sch. & Lef. 549 ; Bohngbroke'a {Lord) Case, cited in Lawren- 
son V. Butler, supra, at p. 19, n.; Graham v. Oliver (1840), 3 Beav. 
124,128; and see Bviler v. Powis (1845), 2 Goll. 166 ; Leslie v. Orommelin 
(1867), 2 I. R. Eq. 134; title Landlord and Tenant, Vol. XVIII., 
p. 361. As to specific performance of an agreement to grant a future lease, 
see note (s), p. 77, post. A purchaser from tho tenant for hfe with notice of 
the terms of the lease granted by the tenant lor life, although not authorised 
by the power, was held bound specifically to perform his contract {Taylor 
V. Stibhert (1794), 2 Ves. 437 ; sed quaiie, see Smith v. Widlake (1877). 3 
C. P. 1). 10, C. A. ; Sugden, Powers, pp. 766—767). Defective leases are 
now aided by tho Leases Acts, 1849 (12 & 13 Viet. c. 26) and 186(> 
(13 & 14 Viet. c. 17); see title Landlord and Tenant, Vol. XVIII., 
pp. 364, 365; and for cases under these statutes, see ibid. Apart from 
these statutes no acceptance of rent by the remainderman can validate a 
void lease under a power {Bowes v. East London Water Works Co. (1821), 
Jac. 324, 331 ; Hobson v. Flight (1865), 4 De G. J. & Sm. 608; and see 
Hope V. Cloncurry {Lord), supra ; Lmce v. Swift (1814), 2 Ball & B. 629; 
O' Fay V. Burke (1858), 8 1. Cn. K. 226). Any acceptance by the remain¬ 
derman of rent as such, or any service reserved by the lease, operates as 
an admission that the lessee is his tenant and is entitled to notice to 
quit {Doe d. Martin v. Watts (1707), 7 Term Rep. 83; Doe d. Penning¬ 
ton y. Taniere (1848), 12 Q. B. 098 : Doe d. Tucker v. Morse (1830), 

1 B. & Ad. 366; see title Landlord and Tenant, Vol. XVIII., p. 360) 
(e) Cockerell v. Clwlmeley (1830), 10 B. & 0. 664; Ghokkeleit v. Paasttfn 
(1826), 3 Bing. 207 : but see the Law of Property Amendment Act, 1869 
(22 & 23 Viet. c. 35), s. 13 ; Settled Estates Act, 1877 (40 & 41 Viot. o. 18). 
As to sale of land generally, see title Sale of Land. , 

{fi) BuekUy v. Howell (1861), 29 Beav. 640; Be Newell and NevUPe 
Ctmtraot, [1900] 1 Ch. 90; Be Gladstone, Gladstone v. Gladstone, [1900] 2 ’ 
Ch. lOl, C. A.: Be Butland's {Duke) Settled Estates, ButUind Y. 
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Sect. 3. —Fraudulent Appointmenti. 

uo. A person having a limited power must exercise it bond fide 
for the end designed; otherwise the execution is a fraud on the 
power and void. Fraud in this connection does not necessarily 
imply any moral turpitude (, 7 ), but is used to cover all cases where 
the purpose of the appointor is tf) effect some bye or sinister object, 
whether such purpose be selfish fir, in the appointor’s belief, a more 
beneficial mode of disposition of tlie jiroperty and more consonant 
with that which he believes would Iwi the real wish of the creator of 
the power under the circumstances existing at the date of the 
appointment (/O- 


Ground! upon 
which exer¬ 
cise may 
ha held 
IrauduJent: 


« 


Ul. In all cases of fraudulent execution, the fraud consists in 
the exercise of the power for purposes foreign to those for which it 


Bristol (Marquis), [1900] 2 Ch. 206; and see Dayrell v. Hoare (1840), 12 
Ad. & £1. 356, 369; title Mines, Minjbkals, ani> Quakiues, Vol. XX., 
p. 626. As to the power of a trustee or other person having a power of sale, 
with the conacQt of the court, to sell, reserving the minerals, unless expressly 
forbidden by the instrument creating the power of sale, see ibid.; title 
Trusts and Trustees. As to the powers of sale conferred on a mort¬ 
gagee, see title Mortgage, Vol. XXI., p. 266. As to the persons to be 
served with the petition by which application to the court is made, 
see cases cited in titles Mines, Minerals, and Quauiues. Vol. XX., 
p. 626, note (0) ; Mortgage, Vol. XXI., p. 266, note («). As to the 
power of the Court in Lunacy, see Lunacy Begulation Act, 1853 (16 & 17 
Viet. c. 70), B. 124 ; Be iMcconson (a Lunatic) (1880), 16 Ch. D. 316, C. A.; 
and see Lunacy Act, 1890 (53 & 64 Viet. 0 . 6), s. 120 ; Settled Land Act, 
1882 (46 & 46 Viet. c. 38), s. 17; titles Lunatics and Persons of 
Unsound Mind, Vol. XIX., p. 446; Settlements. 

(g) As to fraud, as a ground for relief in equity, and equitable 
extensions of fraud, see title Equity, Vol. XIII., pp. 13 et scq. As to 
fraudulent intent in connection with impeachment of conveyances by 
creditors or subsequent purchasers, see title Fraudulent and Voidable 
Conveyances, Vol. XV., pp. 83 ct seq., 94 et seq. As to fraud in coiiuectiou 
with representations, see title Misrepresentation and Fraud, Vol. XX., 
pp. 687 et seq. 

(h) Aleyny. Belchier (\lb%), 1 Eden, J32; Portland (Duke) v. Topham 
(1864), 11 H. L. Cas. 32 ; and see S'opham v. Portland (Duke) (1869), 6 Ch. 
App. 40,59. An appointment in exercise of a joint power, where one of the 
appointors only has a fraudulent intention, is void ; the principle applies 
to all limited powera, including powers of advancement (Jjawrie v. Bankes 
(1867), 4 K. & J. 142). Where there is an appointment either by one or 
more instruments to ..two persons, the appointment to one person, if sever¬ 
able, may be good and the other bad^ if the fraudulent intention only 
affects the latter (Harmon v.£andalZ( 1852), 9 Hare, 397); and see p. 62, 
poet. A person having a power of appointment among a class of which 
ne himself is one can appoint to himself (Taylor v. AUhusen, [1905] 1 Ch. 
629). Where one appointment has not been impeached, another appoint¬ 
ment of the same funds made for the purpose of equalising the interests of 
the objects cannot be avoided (ibia.); and the person prejudiced by 
the fraudulenlf appointment may give effect to the appointment (Skelton 
v. Flanagan (1^7), 1 I. 11. Eq. 362 ; Preston v. Preston (1869), 21 L. T. 
346 ; anu'see Boach v. Trood (1876), 3 Ch. D. 429, C. A.; Cloutte v. Storey, 
[19111 l,Ch. 18, 32, C. A.). A person making a fraudulent appointment 
is liable to make good to the trust estate the whole of the loss tlAreby 
occasioned, and not merely the profit made by himself {Be Deane, Biidgor 
T. Deme (1889), 42 Ch. D. 9, W, C. A.). 
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was created, and the exercise of the power may held friud-ulent s. 

on any of the three following grounds :— Fraudulent 

(1) If the execution was made for a corrupt purpose (i). Appoint¬ 

ments. 


(i) E.g., where the intention is to benefit the appointor himself [IlincMn- Corrupt 
broke {Lord) v. Seymour (1784), 1 Bro. C. C. 396; JacksonY, Jaokson (1840), 7 
Cl. & Fin. 977, H. L.; Keily v. Keily (1843), 4 Dr. & War. 38,65; Sandwich's 
{Lord) Case (undated), cited 4 Dr. & War. 55; Rowley v. iZotoZey (1854), Kay, 

242; Hamson v. Randall (1862), 9 Hare, 397 ; Wellesley v. Momington 
{Earl) (1865), 2 K. & J. 143 ; and see Warde v. Dixon (1858), 28 L. J. (ch.) 

316; Gee v. Gurney (1846), 2 Coll. 486; Davies v. Huguenin (1863), 1 
Hem. & M. 730 ; Carroll v. Graham (1865), 11 Jur. (u. s.) 1012 ; Eland v. 

Baker (1861), 29 Beav. 137 ; Henty v. Wrey (1882), 21 Ch. D. 332, C. A.; 

Sutherland {Dowager Duchess) v. Sutherland {Duke), [1893] 3 Ch. 169; Be Do 
Hoghton, De Hoghton v. De Hoghlon, [1896] 2 Ch. 386 ; Chandler v. Bradley, 

[1897] 1 Ch. 316; Middlemas v. Stevens, [1901] 1 Ch. 674). A parent on 
executing an appointment in favour of cldldren cannot bargain with them 
lor the purchase of other o.\pectant shares {Cuninqhame v. Anstruther (1872), 

L. R. 2 So. & Div. 223). There is, however, nothing improper in a sale to 
a parent by a child of his intciest, although the interest depends upon the 
appointment or absence of appointment by the father {Barron v. Barfon 
(1838), 2 Jo. Ex. Ir. 798 ; and see Aslcham v. Barker (18.53), 17 Beav. 37 ; 

Folkes V. Western (1804), 9 Yes. 456 ; Noel v. Wolsingham {Lord) (1824), 

2 Sim. & St. 99 ; Brownlow v. Meath {Earl) (1840), 2 Dr. & Wal. 674); but 
a parent buying a child’s shaie cannot cniitJe himself to more than the 
child’s share in default of appointment {Smith v. Camelford {Lord) (1795), 

2 Yes. 698, 714; and see Langston v. Blackmore (1755), Amb. 289; Conolly 
V. M'DermoU {IS19), Beat. 001; Sugden, Law of Property, p. 513). If the 
donee of a limited power, exercisable by will only, covenants to appoint to 
an object, an exercise of the power in accordance with the covenant is not 
fraudulent, but the remedy lor a breach of the covenant is damages, and 
not Bpecifio pcrtorinance {Coffin v. Cooyer (1865), 2 Drew. & Sm. 365 ; 

T/tacA'crv. JTey (1869), L. R. 8Kq. 408; fJuZteeZv. Plummer (1870), 6 Ch. App. 

160; Palmer v. Locke (1880), 15 Ch. D. 294, C. A.; Be Evered, Molineux v. 

Evered, [1910] 2 Ch. 147, C. A.; but see Be Bradshaw, Bradshaw v. Bradshaw, 

[1902] 1 Ch. 436); and an appointment under a general testamentary power 
with a covenant not to revoke is a good appointment (.Botinsou v. Ommaney 
(1882), 21 Ch. D. 780; affirmed (1883), 23 Ch. D. 285, C. A.; Be Parkin, Hill 
V. Schwarz, [1892] 3 Ch. 510; Beyfus v. Lawley, [1903] A. C. 411). A release 
by the appointor or a covenant by the appointor not to exercise the power 
is not open to objection though the effect is to benefit liimself {Smith v. 

Houblon (1859), 26 Beav, 482 ; Be Little, Harrison y. Harrison (1889), 40 
<’h. D. 418, C, A. ; Be BadcUffe, KadcKffe v. Bewes, [1892] I Ch. 227, 

C. A.; Be Somes, Smith v. Somes, [1896] 1 Ch. 250 ; Be Evered, Molineux 
V. Evered, supra, at p. 157; and see the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Yiot. c. 41), s. 62). As to the necessity 
of a deed in such a ca.se, see title Dkkds and Other Instruments 
V ol. X.. p. 370. But the appointor’s trustee in bankruptcy cannot release 
a special power {Re Bose, Bose's {K. T.) Property {Trustee) v. Bose, 

[1904] 2 Ch. 348; see title BANKUurrcy and In'solvenct, Vol. II., 
p. 145). An appointment, not impeachable in other respects, is not bad 
simply because the appointor may derive some benefit {Re llutsh's Charily 
(1870), L. R. 10 Hq. 6, 9; Wicherley's Case (1731), Amb. 234, n,; Cdtikcrojft 
V, Sutcliffe (1856), 2 Jur. (n. a.) 323; PicUes v. Pickles (1861), 7 Jur. (N. 8.) 

1065; Pares v. Pares (1863), 10 Jur. (n. ?.) 90 ; and see BoMwtn v. Boche 
(1842), 6 I. Eq, K, 110; Cooper v. Coopei (1809), 6 Ch. App. 203 ; Be jNh 
Hoghton, De lloghton v. De Hoghton (No 2) (1896), 44 Wf R. 635); and a 
power of revocation may be exercised though the result is to benefit the 
person revoking {Shirley v, Risher (1882), 47 L. T. 109); and au appoint- 
inentTotherwise good, will nut be avoided because, owing to the infancy of 
tKs appointee, the ^pointor, being the infant’s parent, may derive some , 
benefit {Beere v. ffoffmister (1856), 23 Beav. 101; and see Butcher v. 
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(2) If ifc'wag made in pursuance of an antecedent agree- 
Frandolent ment by the appointee to benefit persons not objects of the 
Appoint- power, even although the agreement in itself is unobjection¬ 
able (A). An appointment to a child an object of the power, 
and a contemporaneous settlement by him of the appointed 
fund, is, however, valid unless it can be shown that the 
appointment was made in pursuance of a contract inducing the 
appointment (1). 


moots. 

(2) Ante¬ 
cedent 
Bgreemeut 


Jackson (1845), 14 Siin. 444; Hamilton v. Kirwan (1845), 2 Jo. & Lat. 393: 
Domville v. Lamb (1853), 1 W. R. 240; Fearon v. Desbriaay (1861), 14 
Beav. 636). The burden of proving the corrupt purpose is on the person 
who attempts to avoid the appointment, and the wrongful purpose must 
be proved; motives such as anger and resentment are immaten.al 
(Campbell v. Home (1842), 1 Y. & C. Cli. Cas. 664; M‘Queen v. Farquhar 
(1805), 11 Vei). 467 ; Fares v. Pares (1863), 10 Jur. (n. 8.) 90; Vane v. 
Dungannon (Lord) (1804). 2 Sch. &Lof. 118,130; Tophamv. Portland (Duke) 
(1869). 6Ch. App. 40, 57); but the on ns probandi may be shifted (sea Jackson 
V. Jackson (1840), 7 Cl. & Fin. 977, II. L.; Humphrey v. 0/t’cr (1859), 5 Jur. 
(N. 8.) 946; Topham v. Portland (Duke), supra, at p. 62). The court does 
not assist an appointor who is piuiiceps crimmis (Palmer v. Wheeler (1811), 
2 Ball & B. 18, 29). It is the duty oi tiusteos to see that the funds are 
not improperly distributed wluiro they have reason to suppose that an 
appointment dealing with the funds is bad, and if they do part with the 
funds in these eireumstances they are liable (Harrison v. Eandall (1852), 
9 Hare, 397 : Mackechme v. Marjoiibavls (1870), 39 L. J. (cn.) 604; 
and see title Tkijsts Thustki’S). Although trustees must not raise 
untenable objections (Campbell v. Home, supra , Patterson v. Wooler (1876), 
34 L. T. 415), yet it is their duty to watch transactions between father and 
children jealously, and the court will suppoit them if their motives are 
honest (King v. King (1857), 1 l)c G. & J. 663, C. A ; Ee Metcalfe's Trusts 
(1864), 2 De G. J. & Sm. 122, C. A. ; Firmin v. Pulham (1848), 2 Do G. 
& Sm. 99; Ee Swan (1864), 2 Ilem. & M. 34; IF/itfmarsA v. Eobertson 
(1842), 1 Y. & C. Ch. CJas. 715). 

(k) E.g., where the appointor bargains for some benefit for himself 
(Daubeny v. Cockbiirn (1816), 1 Mcr. 626, 644 ; Jackson v. Jackson, supra ; 
Duggan v. Duggan (1880), 5 L. R. Ir. 525; affirmed 7 .Tj. R. Ir. 162; and 
see StuaH v. Castlestuart (Lord) (\8t>8), 8 I. Ch. R. 408 ; Farmer v. Marlin 
(1828), 2 Sim. 502; Arnold v. Hardwick (1835), 7 Sim. 343; Askham v. 
Barker (1850), 12 Beav. 499; Eeid v.^Eeid (1858), 25 Beav. 469), or for 
some stranger to the power othe^ than himself (Salmon v. Oibbs (1849), 3 
De G. & Sm. 343 ; Carver v. Eichards (1860), 1 Do G. F. & J. 548, C. A.; 
Lee V. Femie (1839), 1 Beav. 483 ; Knowles v. Morgan (1910), 54 Sol. Jo. 
117 ; Evans v. Eevill (1908), Times, 11th February). 

(l) Thompson v. Simpson (1841), 1 Dr. & War. 459, 487; Goldsmid v. 
Qoldsmid '(1842), 2 Hare, 187 ; Birlcy v. liirley (1858), 25 Beav. 299 ; 
Whitting v. Whitting (1908), 53 Sul. Jo. 100). The fact that the 
appointor knows that the object intends to dispose of the fund in 
favour of a stranger to the power do«58 not necessarily vitiate the 
appointment, but it may have that effect if it can be shown that the 
app^ointm^nt would not have been made but for the agreement (Pryor 
V. Pryor (1864), 2 Do G. .f. & Sin. 206, C. A.; Danielv. Arkwright (1864), 
2 Hem. & M. 95 ; Ee Foote and Pardon's Estate, [1910] 1 I. R. 365). The 
4 aue 8 tion in each case is the character in which tlie appointee takes the pro¬ 
perty ; if it is |or his absolute benefit the appointment is good, but if this 
IS not the»appointor’B pui'fiose it is bad (Langston v. Blac1cmore(\155), Amb. 
289; Fftsroy v. Eiehmond (Duke) (No. 2) (1869), 27 Beav. 190; Birleyv. 
Birisy, supra ; Pryor v. J'ryor, supra ; Cooper v. Cooper ( 1869), L. R.*8 Eq. 
312; Eoaeh V. Trood (187»i). 3 Ch. D 429, C. A.; Ee Tumtr’s Settled Estates 
(1884), 28 t?h. D. 206, C. A ). A power to appoint among children has been 
held to be well exercised by appointing to grandchildren with the consent of 
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(8) If it was made for purposes foreign to the power, although Seot. 3. 
such purposes are not communicated to the *appointee before Frandolent 
the appointment and although the appointor gels no personal Appoint- 
benefit (7»0. lu^s. 

112. The intention of the donor of the power must be ascer- 
tained from the instrument creating it, and can only be dealt with pow^, 
as expressed therein ; and the fact that the appointor is himself the How 

settlor does not alter this rule («)• mtentton of 

donor of 

113. A purchaser for valuable consideration, who has acquired power te 
the legal estate without notice, from the appointee under a common 

law power or a power operating by the Statute of U5es(o) by which p^Jjlch^r for 
tho legal estate iiasses, is not affected by the fraudulent execution of value without 
the power (p); but a pnrcliaser for value without notice, under an notice; 
equitable power, who does not acquire the legal estate, can only rely 
on such equitable defences as are open to a purchaser for value 
without the legal estate, who is subsequent in time against prior 
equitable titles {q). 


their mother, an object of the power (White v. St. Barhe (1813), 1 Vea. & B. 
399 ; Wriffht v. Goff (1856), 22 Beav. 207 ; and see Be Goaeet's SeUlement 
(1854), 10 Beav. 529; Cuninghame v. Anstrulher (1872), L. H. 2 Sc. & 
Div. 223, 234), and the rule is the same whether the property be in pos¬ 
session or reversion (Be Gonaet's Setllement, supra) ; and a deed of family 
arrangement by which tho children agree to give some benefit to their 
parent has been held valid (Wright v. Goff, supra ; see Beddaes v. Pugh 
(1859), 20 Beav. 407 ; Skelton v. Flanagan (1867), 1 I. E. Eq. 362 ; Boaeh 
V. Trood (1876), 3 Ch. D. 429, C. A.). As to the special considerations 
applicable to family arrangements, see title Family Auranoements, 
Vol. XIV., pp 546 et seq 

(m) Hay v. Watkins (1843), 3 Dr. & War. 339, 343; Weir v. Chamley 
(1850), 1 I. Ch. E. 295; Wellesley v, Morniilgton (Earl) (1855), 2 K. & ,1. 
143 ; Re Marsden's Trust (1859), 4 Drew. 694 ; Topham v. Portland (Duke) 
(1863), 1 De G. J. & Sm. 517, 568, C. A.; affirmed (1864), ll H. L. Cas. 
32; D’Abbadie v. Bizoin (1871), 5 I. R. Eq. 205 (an appointment as an 
inducement to reside abro^); iZe Crawshay, Oraioshay v. Grawshay (1800), 
43 Ch^ D. 616 ; Be Perkins, Perkins v. Bagot, [1893J 1 Ch. 283 ; Be Cohen, 
Brookes v. Cohen, [1911] 1 Ch. 37 ; but see Hodgson v. Halford (1879), 11 
Oh. 1). 969 (forfeiture on marriage with anyone not a Jew); Wainwright 
v. Miller, [1897] 2 Ch. 265). 

(n) Leer. Femie (1839), 1 Beav. 483; Topham v. Portland (Duke), supra ; 
Hutchins V. Hutchins (1876), 10 I. E. Eq. 453. 

(o) 27 Hen. 8, c. 10; see p. 3, ante. 

(v) M't^ueen v. Farquhar (1805), 11 Ves. 467 ; Jihodes v. Cook (1826), 
2 Sim. & St. 488 ; Green v. Pulsford (1839), 2 Beav. 70 ; Hamilton v. Kvnoan 
(1846), 2 Jo. & Lat. 393 ; Cockcroft v. Sutcliffe (1866), 2 Jar. (N. s.) 323 ; 
Be Huish's Charity (1870), L. R. 10 Eq. 6; Preston v. Preston (1869), 21 
L. T. 346 ; and see title Equity, Vol. XIII., pp. 76 et seq., 81. 

(a) Dauheny v. Gockbum (1816), 1 Mer. 626; Birley v. Birley (1858), 
25 Beav. 299; Askham v. Barker (1853), 17 Beav. 37 ; Wards v. Bickson 
(1868), 6 Jur. (n. S.) 698; Cloutte v. Storey, [1911] 1 Ch. 18, C. A.; 
but see PhUlvps v. Phillips (1862), 4 De G. P. & J. 208jj Cave v. Caw 
(1880), 16 Ch. D. 639; and see title Equity, Vol. XIII., pp. 79 et seq. 
If the purchaser has notice, the defence will not avail (l^almer.v. WheeUr 
(1811), 2 Ball & B. 18 ; Hall v. Montague (1830), 8 L. J. (O. s.) (Cii.) 167 ; 
Skeltpn T. Flanagan, supra). The issue of a marriage cannot support a 
fraudulent appointment on the ground that they were purchasers for value 

i Cene% V. JifacDrrmoff (1825), Sugden, Law of Property, p 515; Be Nash 
1856), 6 I. Oh. B. 384, P. C.); the purchase must be from an object of the 
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114. Appointments cannot be severed, so as to be good to the 
extent to which fhey are bond fide exercises of the power, but bad 
ns to the remainder (r), unless (1) some consideration has been 
given which cannot be restored, or (2) the court can sever the 
intentions of the appoihtor and distinguish the good from the 
bad (s). 

Sect. 4.- Election. 

115. The doctrine of election (t) applies to appointments under 
powers, and the general rule is that where, by the same instrument, 
there is a direct appointment to strangers to the power and a gift 
to the persons entitled in default of appointment, the latter are 
put to their election (a). 


power, not from the appointor. Payment of consideration by the appointor 
cannot turn a stranger into an object of the power (Daubeny v. Cochhnm 
(1816), 1 Mer. 626). 

(r) JDaubeny v. Cockbum, i>vpra; Farmer v. Martin (1828), 2 Sim. 602; 
AekTuim v. Barker (IS50), 12 Beav. 499 ; Agassis v. Squire (1854), 18 Beav. 
431 ; Topham v. Portland (Duke) (1863),! De (i. & Sm. 617, C. A. 

(«) Banking v. Ba/mes (1864), 10 Jur. (n. s.) 463 ; Harrison v. Bandall 
(1862), 9 Haro, 397. Powers of jointuring aro an exception to this rule, 
and, whore a power of this kind has been exorcised as the result of a bargain 
between husband and wife, the jointure has been lield good {Lane v. Pa,qe 
(1764), Amb. 233 ; Tyroonnell (Lord) v. Ancaster {Duke) (1754), Amb. 237 ; 
Aleyn v. Bclchier {IISS), 1 Eden, 132 ; Baldwin v. Roche (1842), 5 I. £q. It. 
110; BowUy v. Rowley (1854), Kay, 242; Saunders t. Shafto, [1906] 
1 Ch. 126, C. A. ; but see Whelan v. Palmer (1888), 39 Ch. D. 648); and 
as to powers of jointuring, see titles Beal Pkopertt anu Chattels 
Beal; Settlements. Whore the Bubjeot-inatler of the power is in 
existence and the donee has merely to distribute it, an appointment to 
one object which is bad docs not necessarily vitiate the whole; see Lane v. 
Pa^e, supra, at p. 233; Rowley v. Rowley, supra ; Harrison v. Randall, supra ; 
and see p. 52, ante. Where there is a power to raise and distribute a 
fund among children, if the whole sum is raised and an appointment made 
as the result of a corrupt bargain, it is all bad, but, if a part only is 
fraudulently appointed, the remainder is good {Rowley v. Rowley, supra ; 
and as to powers of charging, see p. 82, post). Care must be taken ’’o 
distinguish the proposition in the text, awpra, and the cases cited thereto, 
and the cases of absolute appointmentsi with conditions annexed cited at 
p. 60, ante ; and see McDonald T. McDonald (1876), L. B. 2 8o. & Div. 
482, 492; Re Perkins, Perkins v. Bagot, [1893] 1 Ch. 283; Be Oohen, 
Brookes V. Cohen, [1911] 1 Oh. 37. 

(t) As to the doctrine of election, see title Equity, Vol. Kill., pp. 116 
ef seq, ' 

{u) Whisilor v. Webster (1794), 2 Ves. 367 ; Blacket v. Lamb (1861), 
14 Beav. 482 ; Fearon v. Fearon (1862), 3 I. Ch. K. 19 ; Ex parte Bernard 
(1867), 6 I. Ch. R. 133 ; Cooper v. Cooper (1874), L. R. 7 H. h. 63 ; White v. 
White (1882), 22 Ch. D. or*.-!; King v. King (1884), 13 L. B. Ir. 631; R« 
Wheatley, Smith v. Spence (1884), 27 Ch. I). H06 ; Re Brooksbank, Beauclerk 
v. 'James (1886), 34 Ch. 1). KiO ; Re Wells' Trusts, Hanhsty v. Wells (1889), 
42Ch. D. 646 ; Pitman v. Crum Ewiny, [1911] A. C. 217. To raise a ease 

election thqre must bo an absolute direct ajipointuient to strangers; 
a mere condinon annexed to an aiipointment is rejected; see Carver v. 
Bowlee (1831), 2?tuS8. & M. 301; BMcket v. Damh, supra ; White y. White, 
supres,: King v. King, supra ; and see p. 63, post ; and as to excessive execu¬ 
tion,-sed pp. 49 et seq., itnle. The appointor must assonie to dispose of 
what is not bis; if he has nut in fact aone so, uu case of election arises 
{Dashwood V. Peyton (1811), 18 Ves. 27, 41; Langslerw T. Langslout 
21 Beav. 652 ; Ba^ v, Barrett (1866), B, R. 3 Eq. 244; Lewis v. (1878)', 
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116. The doctrine of election is to be applied as between a gift 
Uiider un instrument and a claim dehors that instruhient and adverse 
to it, and is not to be applied as between one clause in an instrument 
and another clause in the same instrument (a); but there may be 
election between successive appointments in the same instru* 
ment (i). 

117. There is an important exception to the application of the 
doctrine of election to appointments under powers, which is as 
follows : where there is an absolute appointment to an object of the 
power followed by attempts to modify the interest so appointed in a 
manner which the law will not allow (c), the court reads the will as if 
all the passages in which such attempts are made were swept ont 
of it for all intents and purposes (d). 


?ECT. 4- 

ElecUoo, 

NoappliCa- ' 
tlon as 
betmea 
clauasB in 
same 

insfariunent, 

Applfeation 
to saccessive 
execution. 


11 1. R. Eq. 340, 343, 0. A.; and see Re Woodleys, Minors (1892), 29 L. R. 
Ir. 304, C. A.; Frescott v. Edwards (1826), 4 L. J., (O. s.) (CH.) Ill; 
Tomkyns v. Blane (1860), 28 Beav. 422). A case of election arises where 
there is a revocation of an absolute appointment and a gift to the 
appointee (Cooper v. Cooper (1870), 6 Ch. App. 16; (1874), L. K. 7 H. L. 
63; and see Pickersytll v. Rodger (1876), 6 Ch. D. 163), or where the 
donee of a power improperly delegates it to another and confers gifts by 
the same instrument on the persons entitled in default (Ingram v. Ingram 
(1740), cited 1 Ves. Sen. 269), or where the appointor exceeds a power of 
revocation and gives benefits to the appointee (Coutts v. Acworth (1870), 
L. R. 9 £q. 6l9 ; and see Re Booker, Booker v. Booker (1886), 34 W. R. 
346). As to improper delegation, see p. 16, ante, 

(a) Wollaston v. King (1869), L. R. 8 Eq. 163; and see Wallinger 
V. Wallinger (1869), L. R. 9 Eq. 301 ; Warren v. Rudall (1860), 1 John. 
& H. 1. 

(b) England v. Lavers (1866), L. R. 3 Eq. 63 ; Re Keon's Estate (1879), 
3 L. R. Ir. 228 ; and see Re Tancred'a Settlement, Somerville v. Tancred, 
Re Selby, Church v. Tancred, [1903] 1 Ch. 7.t5. All questions of election 
must depend on the state of circumstances existing at the date of (the 
testator’s death (Cavan (Lady) v. Fulteney (1796), 2 Ves. 644; (1797), 3 
Ves. 384; Crisaell v. SwinMe (1869), L. R. 7 Eq. 291 ; and see Cooper 
V. Cooper (1870), 6 Ch. App. 16, 21 ; Be Ashton, Ingram v, Papillon, [1897] 

2 Ch. 674). 

(c) No case for election can arise whore the appointment is invalid by 
reason of its infringing the rule against perpetuities; see titles Equity, 
Vol. XIII., p. 119; Pekpetuities, Vol. XTXll., pp. 293 et seq. 

(d) Carver v. Bowles (1831), 2 Russ. & M. 301 ; Blaeket v. Lamb (1851), 
14 Beav. 482 ; Langslow v. Langslow (1856), 21 Beav. 662; Woolridge v. 
Woolridge (1869), John. 63 ; and see Bate v. Willate (1877), 37 L. T. 221 ; 
King v.King (1886), 16 I. Ch. R. 479 ; compare Moriarty v. Martin (1862), 

3 I, Ch. R. 26, and as to excessive execution, see pp. 49 et seq., ante. 
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Part V.—Extinguishment and Suspension 

of Powers. 

118. Prior to the Ist January, 1882, a power simply collateral(c) 
could not be extinguished or suspended by any act of the donee or 
of any other person, nor could it be released where it was to be 
exercised for the benefit of another (/); but nowO/), a person to 
whom any power, whether coupled with an interest or not, is given 
may by deed release or contract not to exercise the power, and this 
provision applies to powers created Viy instruments coining into 
operation before or after the 1st January, 1882. 

A power coupled with a duty or in the nature of a trust cannot, 
however, be released (/<). 

A power, whether coupled with an interest or not, can be dis¬ 
claimed, and, on such disclaimer, the power may be exercised by 
the survivor or survivors to whom thr3 power is given, unless a 
contrary intention is expressed in the instrument creating the 
power (/i). This 2 )rovision applies to powt rs created by instruments 
coining into operation before or after the 1st January, 1882 (<). 

119. Prior to the 1st January, 1882, all powers other than 
collateral pow’ers and powers coupled with a trust or duty, and since 
that date all powers other than those coupled with a trust or duty, 
can be suspended or destroyed either wholly or in part by the donee 
thereof (J), and any dealing with an estate by the donee of a jiower 


(e) For tbo definition of collateral power, see p. 4, ante. 

(/) >Ve«f v. Berney (1819),. 1 Bubs. & M. 431 ; Willia v. Shorml (173^), 

1 Atk. 474; JMgge'a Case (1498), Sugden, Powers, p. 893; but See 
llodkinson v. Quinn (1860), 1 John. & H. 303, where equity interfered to 
prevent the exercise of an equitable power. 

Ig) By the Conveyancing and Law of Property Act, 1881 (44 & 4S Viet, 
c. 41), 8. 62; and see title Deeds and Otheu Instruments, Vol. X., p 371. 

(h) Be Eyre, Eyre v. Eyre (1883), 49 L. T. 259 ; Saul v. Pattmaon (1886), 
34 W. R. 661 ; Weller v. Aer (1866), L.»R. 1 Sc. & Div. 11; Dunne's Trusta 
(1878), 1 L. R. Jr. 616. The trustee in bankruptcy of the donee of a power 
cannot release it (Be Rose, Bose's (E. T.)Property (Trustee) v. Bose, [1904] 

2 Ch. 348 ; [1906] 1 Ch. 94, C. A.; see title Bankruptct and Insolvenct, 
Vol. II., p. 146). The indestructible nature of a power coupled with a 
trust applies to both personal and real estate (Chambers v. Smith (1878), 3 
App. C^. 796 ; Thaetcer v. Key (1869), L. R. 8 £q. 408). 

(t) Conveyancing Act, 1882 (46 & 46 Viet. o. 36), s. 6; and see title 
Deeds and Other Instruments, Vol. X , pp. 370, 371. 

(;■) Every power reserved by the grantor for his own benefit, whether he 
has reserved an estate in the land or not, may be released (Bird v. Chris¬ 
topher (1653), Sty. 389). The rule applies whether the power is present 
or future (Albany's Case (1686), 1 Co. Rep. 110 b), and to personal as well 
as real estate (Noel v. Henley (Lord) (1826), M'Cle. ds Yo. 302); to powers 
l»oth appenddht and in gross (West v. Bemey (1819), 1 Russ. St M. 431, 
436): to limited powers (Smith v. Death (1820), 6 Madd. 371; King v. 
MelUng (1672), 1 Vent. 225 ; Cofm v. Cooper (1865), 2 Drew. & Sm. 366 ; 
Bickleytr. Quest (1831). 1 Russ. & M. 440; Smith v. Plummer (1848), 17 
L. J. (CH.) 146); to testamentary powers (Barton v. Briseoe (1822f, Jao. 
603; ffoTW v. Swann (1823), Turn, dc R. 430; Be Chambers (1847), 11 
1. £q. R. 518: Palmer v. Locke (1880), 16 Ch. D. 294, C. A.; and see Bo 
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inoonsiBteiit with the exercise of that power releases it either wholly 
QX pro 1anto{h). These powers may be released,^ extingaished, or 
suspended by express words (Z) or by implication (w). 

120. A power appendant may be exercised although the estate 
to which it was appended be gone, provided only that such exercise 
does not derogate from the previous grant, whether voluntary or 
by operation of law, of the donee of the power («). 

RadcUffe, Badcliffe v. Bewes, [1892] 1 Gh. 227, C. A.; Be Lyons and CaroU's 
Contract, [1896] 1 I. R, 383, 399, C. A. ; Chism v. LipseU, [1906] I I. R. 
60, 72, C. A.; NoUidge v, Bering, Bohan v. Bering, [1910] 1 Ch. 297, C. A.). 
For a general olaasinoation of powers, see pp. 3, 4, ante. 

(k) Smith V. Beath (1820), 5 Madd. 371; Burst v. Hurst (1862), 16 Beav. 
372; Baines v. Huguenin (1863), 1 Hem. & M. 730 ; Isnaev. Hughes {IS70), 
L. R. 9 £q. 191; Green y. Green (1845), 2 Jo. & Lat. 629 ; Be Chambers 
(1847), 11 I. Eq. R. 618; Be Hancock, Malcolm v. Burford-Hancock, [1896J 
2 Ch. 173, C. A.; Foakes v. Jackson, [1900] 1 Ch. 807 ; Noltidge v. Bering, 
Baban v. Bering, [1909] 2 Ch. 648; [1910] 1 Ch. 297, C. A. ; Be Evered, 
MoUneux v. Evered, [1910] 2 Ch. 147, C. A. 

(l) Ounynghame y. Thurlow (1832), 1 Russ. & M. 436, n. 

(m) Smitll y. Houblon (1869), 26 Boav. 482. A recital may amount 4o a 
release, but the whole intent of the deed is to be considered (Boyd y. Peine 
(1872), 7 Ch. App. 385; and see title Debds and Oxher Instruments, 
Vol. X., pp. 469 et seq. As to powers of sale in a mortgage, see Young v. 
Boberts (1852), 15 Beav. 658 ; Curling v. Shuttleworth (1829), 6 Bing. 121 ; 
Cruse V. Nowell (1866), 2 Jur. (n. s.) 636; Stewart v. Bonegal (Marquis) 
(1846), 2 Jo. & Lat. 636; title Mortgage, Vol. XXI., p. 172, note (m). 
On a disentailing deed the power of sale may be kept alive (Harrison y. 
Bound (1852), 2 De G. M. & G. 190; lie Wnyht’s Trustees and Marshall 
(1884), 28 Oh. D. 03). Finos and recoveries, which were abolished 
by the Fines and Recoveries Act, 1833 (3 & 4 Will. 4, o. 74) (see title Real 
Property and Chattels Real), destroyed powers (Tomlinson v, Bighton 
(1711), 1 P. Wms. 149 ; Bickley v. Guest j[1831), 1 Russ. & M. 440; Savile 
y, Blacket (1722), 1 P. Wms. 777). Married women now have power to 
r^ease powers over both real and personal estate (Be Chisholm's Settlement, 
Be HemphiU’s Settlement, HemphiU v. Hemphill, [1901] 2 Ch. 82), though, 
prior to the abolition of ftnos and recoveries, a married woman could only 
release a power by fine or recovery ; the restraint on anticipation does not 
affect her power to release (Heath v. Wtekham (1880), 5 L. R. Ir. 286, 
C. A.; see Be Onslow, Plowden v. Gayford (1888), 39 Ch. D. 622; and tile 
Husband and Wipe, Vol. XVI., p. 388). 

(n) Long v. Bankin (1822), Sugden, Powers, p. 895 ; Wmburton v. 
Porn (1849), 16 Sim. 625 ; Alexander v. Mills (1870), 6 Ch. App. 124 ; Be 
Evans' Estaie, [1897] 1 1. R> 410, G. A.; Lonsdale (Earl) v. Ltwther, [1900] 

2 Ch. 687; Be Lambert's Estate, [1901] 1 I. R. 201, C. A. Bankrimtcy 
does not destroy the power of consenting to a sale (Holdsworth v. Goose 
(1861), 29 BeaV. Ill : Eisdell v. HammersUy (1862), 31 Beav. 265 ; and 
see Svn^son v. Bathurst, Shepherd v. Bathurst (1869), 6 Ch. App. 193; 
Leigh (Lord) v. Ashburton (Lorn) (1848), 11 Beav. 470; Ledire v. Beaudry 
(1873), L. R. 6 P. C. 362 ; Be Bedingfield and Herring's Contract, [1893] 2 
Ch. 332); nor to the consent to the exercise of a power of advancement, 
but in this case the consent of the trustee in bankrnptoy is necessary 
(Be Cooper, Cooper v. SUghi (1884), 27 Ch. D. 665; and see title. Bank* 
edptcy and Insolvency, Vol. II., pp. 146, 146, note (p)). A mortgage 
cannot destroy a power of sale -^<>rsft(1826), SBing. 31; Walmes- 

ley V. Bvtterworth (1835), 6 Sweet’s Bythewood, 168). Apo%er of appoirJt* 
ing new trustees can be exercised alter alienation (Hardaker v. Moorhoiue 
(1884), £6 Ch. D. 417: and see title Trusts and Trustees) ; likewise a power 
of appointment, whether general or special, if there is any estate other than 
the Mtate aliened out of which it can take effect (Be Sprague, MUey v. Oespe 
(1880), 43L.T. 236; Boed. GolsmoAv.Britoinf 1818), 2B.&Affl. 93; Jonee 
'V. Winwood (1841), 10 Sim. 150, overruling Badham v. Mee (1832), 1 My.de > 
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121 A power in gross is independent of the donee*s estate and 
may be exercised at any time, as well after as during the contiuoaiiee 
of his interest (o), but the power may be extinguished by neoessavy 
implication from the words of the instrument by which it is 
created (p). 

122 . A power given teethe owner of a particular estate, whether 
append? nt or in gross, is extinguished by his acquisition of the 
fee simple (q), but equity interferes to effectuate the intention of 
the parties in certain cases by making the intent of the person pur¬ 
porting to execute the power bear out the disposition he has affected 
to make(r). A power may co-exist with the fee (s). 


K. 32; 7 Bing. 696; Hole v. EscoU (1837) 2 Keen, 444; (1838), 4 My. & Cr. 
187). Acts of the person entitled in default are immaterial (Lord v. Bunn 
(1843), 2 Y. & C. Ch. Cas. 9r; CJuimbera v. Smith (1878), 3 App. Cas. 796 ; and 
see Ee Vizard's Trusts (1866),' 1 Ch. Ann. 688 (power of advancement); 
Nod V. Henley (Lord) (i825), M‘Cle. & lo. 302 ; Nottidge v. Green (1876), 
33 L. T. 220 ; Ee Cooper, Cooper v. Slight (1884), 27 Ch. D. 665 ; but see 
Whilmarsh v. Eobertson (1845), 1 Coll. 670). A discretionary power given 
to trustees to pay or not to pay income to a legatee determines by the 
bankraptcy of the legatee, and the income vr^ts in the trustee in bank¬ 
ruptcy, unless the trustees have a discretion in such event to apply or 
accumulate such portion as is not paid to the legatee to or for the benefit 
of third persons (Pierey v. Eoberts (1832), 1 My. &K. 4 ; Snowdon v. Dales 
(1834), 6 Sim. 524 ; Ee Booth, Booth v. Booth, [1894J 2 Ch. 282); and see 
title Bankrvftct and Insolvenct, Vol. II., pp. 146 et seq. If the 
bankrupt can be excluded altogether, the power is not affected, but so 
much property as is actually allocated to the bankrupt vests in his 
trustee in bankruptcy (Lord v. Bunn, supra ; Holmes v. Penney (1856), 3 
K. & J. 90 ; lie Coe's Trust (1858), 4 K. & ,T. 199 ; and sec Ee Coleman, 
Henry v. Strong (1888), 39 Ch. D. 443, C. A.). Whore the trustee has no 
power to exclude the bankrupt altogether, the court has directed an 
inquiry as to the amount proper to be applied for the other objects of 
the power and has given tharesidue to the trustee in bankruptcy (WdUace 
V. Anderson (1853), 10 Beav. 633; Page v. Way (1840), 3 Beav. 20; 
Kearsley v. Woodcock (1843). 3 Hare, 186; Carr v. Living (1860), 28 
Beav. 644; but see, contra, Godden v. Crowhurst (1842), 10 Sim. 642 ; 
Be Landon's Trusts (1871), 40 L. J. (CH.) 370; Be Ashby, Ex parte Wrejor^, 
[1892] 1 Q. B. 872). A power of sale, wliich authorises the creation of OMes 
displacing the uses created by the settlement, is paxamount to an .estate 
tail created by such settlement (Bopes- v. Hallifax (1817), 8 Taunt. 845; 
Hill V. PrUeha/rd (1864), Kay, 394; Harrison v. Bound (1862), 2 De G. 
M. & G. 190 ; Ee WrigM's Trustees and Marshall (1884), 28 Ch. D. 93). 

(o) Parsons v. Parsons'(1744), 0 Mod. Bep. 464; Ee Dunne's Trusts 
(1880), 6 L. B. Ir. 76, C. A.; Eeresby v. Newland (1723), 2 P. Wms. 93; 
and see Sleeman y. Magrath (,1868), 8 I. Ch. R. 196, 207, C, A. 

(p) Sugden, Powers, p. 79 ; HasweU v. Haswell (I860), 2 De G. F. Sc J. 
466; but, seeus, Wickham v. Wing (1866), 2 Hem. Sc M. 430; Be Stone's 
Estate (1869), 3 I. B. £q. 621; Be Aylwin's Trusts (1873), .L. B. 16 £q. 
686; and see Re KeUy's Seiitement, West v. Turner (1888), 69 L. T. 494. 

(q) Cross v. Hudson (1789), 3 Bro. C. C. 31. 

. (r) Mordqok v. Bullet (1804), 10 Yes. 292 ; Sing v. Leslie (1864), 2 Hem. 
& M. 68 ; and see Grice v. Shaw (1862), 10 Hare, 76 (where the power of 
ebar^g had been exercised in favour of an object who became entitled to 
the ^); andf as to the presumption of mmger, see, further, titles Equitt, 
Vol. XIII., pp.«.147, 148; Landiaird and Tenant, Vol. XVm., pp. 662, 
663 1 Moktoaob, VoL XXI., pp. 318 d seq. 

(s) J^anndreU r. MaundreU ( 1805), 10 Ves. 246. WhMe a man hmite hia 
estate to itoch uses as -^1!^ shall appoint, and untal snob appeintmeut to the 
use of himifeiU and his heirs, the lee simple oonlanues Itt' me settlor, subjeot 
to be divested by an exercise of the power ; the same applies jto oopyhmdji 
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123. A power, whether appendant or in gross, is absolutely es!€n- 
guished when all the purposes for which it was cll'iginalljr elated' 
have ceased to exist (t), but the object for which the power is given 
in each case must be considered (u), and it is to a great extent > tt 
question of intention to be determined by the construction of the 
instrument creating the power and with due regard to the rule 
against perpetuities (x), 

124. A power is not necessarily extinguished by having been 
exercised once (a), but may be exercised by different appointments 
at different times (b ); some powers, however, are by their nature 
exhausted by a single effectual execution, for example, a power of 
sale (c). 

125. Powers contai)ied in a settlement made on a marriage 
which is subsequently dissolved by the court are not extinguished by 


(Glaee v. Richardson (1852), 0 Hare, 698; affirmed 2 Do G. M. & G. 668, 
C. A.); see titles Copyholds, Vol. VIII., p. 109; Ebal Propbkxy and 
Ohaxtsi<s JReai* 

(t) Wheaie v. UaU (1809), 17 Ves. 80; Wolley v. Jenkins (1856). 23 Beav, 
63; affirmed (1867), 5 W. R. 281. 

(u) Trowery. Knightley (1821), Madd. & G. 134 ; Wood v. White (1838), 4 
My. & Cr. 460. 

(a) Lantsbery v. Collier (1866), 2 E. & J. 709 ; Taite v. Swinstead (1869), 
26 Beav. 626 ; Be Brown's Settlement (1870), L. R. 10 Eq. 349 ; Peters f. 
Lewes and Bast Orinstead Rail. Co. (1881), 18 Ch. D. 429, C. A. ; Re 
Cotton's Trustees and London Sehool Board (1882), 19 Ch. D. 624; Be Sudeley 
(Lord) and Baines & Co., [1804] 1 Ch. 334 ; Re Dyson and Fowke, [1896] 
2 Ch. 720 ; Re Jump, Calloway v. Uope, [1903] 1 Ch. 129 ; Talbot v. Scaris- 
briek, [1908] 1 Ch. 812; Re HorsnaiU, Womersleyy. Borsnaill, [1909] 1 Ch. 
631. As to perpetuities, see title Perpetuities, VoI. XXII., pp. 293 
et seq. A mortgagee, in possession of an estate long enough to give him a 
statutory title, can still make a title by exercising we power of sale in his 
mortgage (Be Al^on, Johnson v. Mounsey (1879), 11 Ch. D. 284, C. A.). A 
power to advance money towards effecting the promotion of a beneficiary 
in the army was extinguished by the abolition of purchase (Re Ward's 
Trusts (1872), 7 Ch. App. 727). A power of advancement during minority 
ceases when the object attains twenty-one((7torfc« v. Hogg (1671), 19 W. R. 
617 : but see Pride v. Fooks (1840), 2 Beav. 430; Be Breeds’ WiU (1876), 

1 Ch. D, 226); and, as to such powers, see titles Infants and Children, 
Vol. XVII., pp. 92 et seq., 118,119; Settlements. 

(o) B.g., a power of jointuring (Zoudh d. WooUton v. WooUton (1761), 2 
Burr. 1136; Hervey v. Hervey (1739), 1 Atk. 661); a power of appointment 
among children (Cwwnghame v. Anstruther (1872), L. R. 2 Sc. Sc Div. 223; 
Doe £ MiJbome v. jftwoms (1788), 2 Term R^. 721; and see Wilson 
V. Piggott (1794), 2 Ves. 361, 354 ; Bristow v. Wwde (1794), 2 Ves. 336); 
a power to lend money (Verstwrme v. Gardiner (1863), 17 Beav. 338; 
Wchsfer T. BodMngton (1848), 16 Sim. 177; but see Brown v. Nisbett (1750), 

1 Cox, £q. Cas. 13; KrantzeM v. Robinson (1882), II L. R. Ir. 600; Earrold 
V. SarroU (1861), 3 Gill. 102). 

tb) A power exeroisabJe " at any time ” amounts to a power exeroisable 
"from time to time ” (Digges's Case (1600), 1 Co. Rep. 173 a). Whera.ther8 
is A primary power and ia. default of execution a secondary power, a 
piR^al exercise of the primary power does not prevent the exercise of the 
secom^ary power {Mapleton y. Mapleton (1869), 4 Drew. 616, ov^cruling 
Siifsp^ V. Paul (1761), 2 Eden, 3^. If the power is alternative— e.g., a 
power of sale ox mortgage-^a mortgage doee not prevent a' Shbsequent 
aalft'jmbJeet -tO 'jUte mortgage ox alter the mortgage has been ,paid off 
V. Sandman (1801),. 6 Ves. 722; but see PaBc v, CUmion (Lardf 
(1806), 12 Vea. 48). 

< (e) As to powers or sate, see pp. 72 et seq., post. 
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Biich dissolution (d), and a judicial separation does not affect the 
cai^icity of husband and wife to execute a joint power (e). A power 
to appoint in default of children is exercisable immediately after a 
divorce where there is no child, notwithstanding the possibility of 
remarriage of the divorced persons (/). 

126. A decree for administration does not extinguish or suspend 
powers affecting the property to which the action relates, but 
powers of management, as distinguished from powers of appointment, 
Can only be exorcised thereafter with the leave of the court ((;). 


(d) Fitzgerald v. Chayman (1875), 1 Ch. D. 663; Burton v. Sturgeon 
(1876), 2 Ch. D. 318, 0. A. ; and see Ee Crawford's Settlement, Cooke v. 
Gtbson, [1906] 1 Ch. 11. 

(e) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 26; and see 
title Husband and Wife, VoI. XVI., p. 388. 

(j) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 67. As to the 
jurisdiction of the court to vary settlements, see title Husband and Wife, 
Vol. XVI., pp. 571 et seq.; and, us to settlements generally, see title 
Settlements. The court is very unwilling to interfere with a power of 
.nppointment among children (Dames v. Dames and McCarthy (1868), 37 
L. J. (i>. & M.) 17 ; Seutle v. Seaile (1860), 30 1.. J. (p. M. &A.) 216; and see 
cases cited in title Husband and Wife, Vol. XVI., p. 673, notes (m), (t), 
(a)), and a power of appointing now trustees (Horn v. Hope (1874), L. R. 3 
P. & D. 226; Mandslay v. Maudslay (1871), 2 P. D. 256; Bosvilley. Bosville 
(1888), 13 P. D. 76); and see title Husband and Wife, Vol. XVI ,p. 674. 

(g) See SUliboume v. Newport (1855), 1 K. & .T. 602 (powers of apx)oint> 
nieut); Bethell v. Abraham (1873), L. E. 17 Eq. 24 (power to invest); 
A.-O. V. Clack (1839), 1 Beav. 467 ; Webb v. Shaftesbury (Earl), Shaftes. 
bury (Earl) v. Arrowsmith (1802), 7 Ves. 480 ; Be Qadd, Eastwood v. Clark 
(1883), 23 Ch. D. 134, C. A. (power to appoint new trustees); Cafe v. Bent 
(1843), 3 Hare, 245 (power to appoint new trustees and invest); Walker 
v. Smalwood (1768), Amb. 676 (constructive trustee held to have sub¬ 
mitted to sale by the court); Mitchelson v. Piper (1836), 8 Sim. 64 
(fiayment of debto by executor); Widdowson v. Duck (1817), 2 Mer. 494 
(investment by executors); and see title Executoks and Administratobs, 
Vol. XIV., p. 341. Where the trustees have exercised powers of manage¬ 
ment without tho leave of the court, the court may afterwards sanction 
such exercise (Graham v. Graham (1853), 16 Beav. 560; Brown v. Smith 
(1878), 10 Ch. 1). 377, C. A. ; Be Mansel, Rhodes v. Jenkins (1886), 33 
W. R. 727). Executors and trustees ^n deal with assets after a decree 
if there is no injunction or receiver (Berry v. Gibbons (1873), 8 Ch. App. 
747; Be Barrett, Whitaker v. Barrett (1889), 43 Ch. D. 70); and a 
voluntary payment the executors to a creditor, after action but before 
decree, is good (Be Badcliffe, Deceased, European Assurance Society v. 
Badcli^e (1878), 7 Ch. D. 733 ; Vibart y. Coles (1890), 24 Q. B. D. 364, 
C A.). As to payment of 'a statute-barred debt by an executor, see 
Midgley v. Midqley, [1893] 3 Ch. 282; titles EXECUTORS AND Adminis¬ 
trators, Vol. XIV., p. 341; Limitation op Actions, Vol. XIX., p. 62. 
A trustee may ask advice of the court after action and before decree, and 
is allowed his costs of so doing (Turner v. Turner (1862), 30 Beav. 414; 
apd see R. S. C., Ord. 65). Where there has been no general administra- 
t ion order, the powers of trustees are not affected (Be Hall, HaU v. Hall 
U885), 64 L. J. (CH.) 627); and where an action has been wound up with 
hberty to apply, it is not necessary for trustees to apply to the court to 
tixeroiBb their Bpwers (Be Maruel, Bhodes v. Jenkins, supra). The mere 
institution of on action does not affect powers (Cafe ▼. Bent, su^a ; 
Neevee y. Bvvrrage (1849), 14 Q. B. 604; Adame v. Seatt (186^, 7 W. B. 
213); nor does the issue of a summons under R. 9. C.. Ord. 55r r. 8, 
iDteirfere with the exercise of trustees’ powers (ibid., r. 12; title Executors 
ANP Apxinistrators, Vpl. XIV., p. 336); but payment into eoutt puts ap 
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127. A decree for foreclosure nisi does not extinguish the mort¬ 
gagee’s power of sale, but the leave of the court 4a required for its 
exercise (h). 

128. The court cannot exercise or compel trustees to exercise a 
purely dhscrelionary power given to them, hut it cun restrain them 
from oxerciait)" the power in an improper inunner; and, if there 
is a duty coupled with the po^Yer, the court can coiupol the truatees 
to perform their duty (i). 


Part VI.—Powers in the Nature 
of Trusts. 


129. Tlie distinction between trusts and powers is that, while the 
court W'ill compel llie execution of a truat, it cannot compel the 
execution of a power; but there are po^sera which in their naliure 
are fiduciary, in the sense tliat the donee of the power is a trustee 
for the exercise of the power, and has an interest extensive enough 
to allow of its exercise, and in these cases the court does not allow 
the non-execution of the pow'or to defeat the intention of the 
donor (j). 


end to tlie exercise of all powers by the tru8tec.s {Jie Willitims’ SetUemmt 
(1858), 4 K. & J. 87 ; Ee Coe's Trust (1858), 4 K. & J. 199 ; Ee Tegg's 
Trusts (1866), 15 VV. E. 62 ; but see Ee Larldon's Trusts (1871), 40 L. J. 
(CU ) 370). 

(A) Stevens v . Theatres, Ltd., [1903] 1 Cli. 857. 

(i) Nickisson v. CoclciU (1863), 3 De G. J. & Sm. 622; Gisborne v. Gisborne 
(1877), 2 App. Cas. 300; Tempest v. Oamoys {Lord) (1882), 21 Ch. D. 671, 
C. A. ; Wihon v. Turner (1883), 22 Ch. I>. 621, C. A.; Ee Gadd, Eastwood 
V. Clark (1883), 23 Ch. D. 134, C. A. ; Be Courtier, Coles v. Courtier, 
Courtier v. Coles (1880), 34 Ch. D. 136; Ee Bryant, Bryant v. Hiokley, 
U894] 1 Ch. 324 ; Ee IliEon, Gibbes v. Uale-Uinton, [1909] 2 Ch. 648. 
The court will not interfere with the cxeculion of pow'ens of appointment 
if made bond fide (Beyfus v. Bullock (1869), L. B. 7 Eq. 391; and see 
Costabadie v. Cosiabadie (1847), 6 Hare, 410 ; Be Beloved Wilkes's Charity 
(1851), 3 Mao. & G.'440; Lord v. Bunn (1843), 2 Y. & C. Ch. Cas. 98 ; 
Talbot V. Marshfield (1868), 3 Ch. App. 622 ; Camden (Marquis) v. Murray 
(1880), 16 Ch. D. 161). The rule is the same where proceedings are 
pending (Ward v. Tyrrell (1808), 26 Beav. 663 ; Weir v. Chamleu (i860), 
1 I. Ch. R. 295). Nor, as a general rule, does the court control jpowers 
of maintenance mvon to trustees {Silhboume v. Newport (1865), 1 E. & J. 
682 ; Brophy v, Bellamy (1873), 8 Ch. App. 798 ; Be Lofthouse, cm Infant 
(1886), 29 Ch. D. 921, C. A.; Wilson v. Turner, supra; Be Bryant, 
Bryant v. Eiekley, supra). If the trustees refuse to exeicise their dis- 
cretiou {Hewett v. Hewed (1766), 2 Eden, 332 ; White v. Qrane (1854), 18 
Beav. 671 ; Qoldsmid v. Goldsmid (1816), 19 Yes. 368), or wlsaro the 
trustees act capriciously (Be Hodges, Davey v. Ward (1878), 7 Ch. D. 764 ; 
Be Tver's Trusts (1879), 11 Ch. D. 272), the court will interfere, but it 
cannot interfere if the discretion given to trustees is absolute (Oiehot-ne 
v. Gisborne, supra; Tiibor v. Brooks (1878), 10 Ch. D.<c273; but see Be 
Brown, Brown v. Brown (1885), 62 L. T. 853). As to powers in the nature 
of the trusts, see the text, infra, 

(I) Hardi^ v. Olyn (1739), 1 Atk. 469 ; 2 White & Tud. L. C., 7th ed.. 
336; Maddison v. Andrew (1747), 1 Yes. Sen. 67 ; Bichardson v. Chapman 
(1760). 7 Bro. Pari. Co». 318 ; Biereon y. Grant (1181), 2 Bra. C. C. 38, 226 i 
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130. If there is a power to appoint among certain objects, but 
no gift to those objects ami no gift over in default of appointment (A;), 
the court implies a trust for or a gift to those objects equally if the 
power is not exercised (I); and the rule is the same whether there is 
a gift over in default of objects of the power or not (m), and although 
tlie donee has power to exclude one class entirely, if there is an 
intention to give the property to the objects (n); but there must be 
a clear intention that the donor intended the power to be in the 
nature of a trust, and any contrary intention defeats an implied 
trust (o). 

Where there is a gift over in default of appointment to the objects 
of the power or to other persons, the words of the power cannot 
operate to vest any estate in the objects of it by implication if there 
is no appointment (p). 


Brown v. Higqit (1803), 8 Ves. 661; Birch v. Wade (1814), 3 Ves. & B. 
198. As to the various kinds of trusts, see titles Equity, Vol. !X11I., 
pp. 164 et aeq.; '1'rusts and Trustees. 

(^) A resmuary gift is not equivalent to a gift in default {Ee Hall, SJml 
V. Clark, [1899] 1 I. E. 308; and see Ee Brwrley, Brierley v. Brierley 
(1894), 43 W. K, 36). 

(1) Brown v. Higgs (1799), 4 Ves. 708; (1800) 6 Ves. 496; (1803), 
8 Ves. 661 ; Forbes v. Ball (1817), 3 Mer. 437 ; Birch v. Wade, supra; 
Walsh V. WaUithger (1830), 2 lluss. & M. 78; Burrough v. Thucox, 
Lacey v. Fhilcox (1840), 6 My. & Or. 73 ; Salushwy v. Denion (1857), 
3 K. & J, 629, 636 ; Re While’s Trusts (1860), .fohn. 656 ; Ee Caplin's 
Will (1865), 2 Drew. & Sm. 627 ; Butler v. Gray (1869), 5 Ch. App. 
26; Carthew v. Euraght (1872), 20 W. R. 743 ; and see Be Phene's 
Trusts (1868), L. R. 6 Eq. 346; Ee Hargrove's Trusts (1873), 8 I. R. Eq. 
256 ; Aheame v. Ahearne (1881), 9 L. R. Ir. 144 ; Moore v. Ffolliot (1887), 
19 L. R. Ir. 499 ; Re Brierley (1894), 43 W. R. 36 ; Ee Patterson, Dunlop 
V. Oreer, [1899] 1 I. R. 324. ^ gift over in tail has been implied from a 
gift to A., B. and C. and their lawful issue, in such proportions as X. 
should appoint (Martin v. SwanneU (1840), 2 Beav. 249); but a power 
which is merely permissive is not enough (Brook v. BrooA: (1866), 3 Sra. & 0. 
280). 

(to) Witts V. Beddington (1789), cited 6 Ves. 603; Crazier v. Croeier 
(1843), 3 Dr. & War. 373; Aoheson v. Fair (1843), 3 Dr. ^ War. 612 ; 
Fenwick v. Greenwell (1847), 10 Beav. 412; Roddy v. Fiizgerald (1868), 

6 H. L. Cas. 823, 856; Stolworthyx. Sancroft (1864), 10 Jur, (n. s.) 762; 
Butler V. Gray (1869), 6 Ch. App. 26 ; Wilson v. Duguid (1883j, 24 Ch. D. 
244). The same rule applies to charities (Moggridge v. Thaekwell (1803), 

7 Ves. 36 ; Paiee v. Canterbury (Archbishop) (1807), 14 Ves. 364 ; Miles v. 
Farmer (1816), 1 Mer. 65; Salusbury v. Denton, supra; Re Pyne, LiUey 
V. A.-0., [1903] 1 Ch. 83; anil see Re White, White v. While, [1893] 2 
Ch. 41, C. A.; and see title Charities, Vol. IV., pp. 172 et aeq., 274. 

(n) Longmore v. Broom (1802), 7 Ves. 124; Jones v. Torin (1833), 
6 Sim. 256 ; Penny v. Turner (1848), 2 Ph. 493; Re White's Trusts, swma; 
Carthew v. Euraght, supra; and see Down v. WorraU (1833), 1 My. & K. 
681; Little v. NeU (1862), 31 L. J. (CH.) 627. 

(o) Bealy v. Dormery (1853), 3 I. C. L. R. 213 ; Re Eddowes (1861), 
I Drew. & Sm. 395; Carherry ▼. McCarthy (1881), 7 L. R. Ir. 328; Re 
Wwekes’ 8ettlem9nt, [1897] 1 Ch. 289 ; and see Bull v. Tardy (1791), 1 Ves. 
270; Wheeler y.JWamer (1823), 1 Sim. & St, 304; TweedaU v. ^wecdale 
(1878), 7 Ch. D. 633. 

(p) Jerkins v. Quinchant (temp. Hardwicke), 6 Ves. 696, n. ; Fattison v. 
Pattison (1856);, 19 Beav. 638; Re Sprague, MUey v. Otme (1860), 43' 
If. T. 236 ;' M^'hardeon v. Harrison (1886), .16 Q. B, D^86, C. A. A gift' 

* over .to take upon an event which d.oes not happen has no tmei 
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131. If the instrument itself gives the property 19 a class, but give* 
to a i^med person a power to appoint in what shares and in wha* 
tuanner the members of the class shall take, the property vests in al'^ 
the members of the class until the power is exercised, and they 
all take in default of appointment (^), and the fact that the power is 
exercisable by will only does not postpone the period of vesting (r). 

If the instrument does not contain a gift to any class, but only a 
power to a third person to appoint as ho chooses among a class, 
those only take by imi)lication in default of appointment who 
might have taken uTjder an exercise of the power; and the court 
implies an intention to give the property in default of appoinlmoz}t 
to those only to whom the donee of the power might have given it (a). 

132. The period for ascertaining the class varies according as the 
testator has given a prior life interest or not ; if he has given such 
life interest, only those members of the class who survive the life 
tenant can take by implication in default of appointment (t), but, 
where there is no prior life interest, those persons take who 
formed members of the class and answered the description at'the 
time when the instrument creating the pjwer came into effect (a). 

133. Where there is an implied gift to members of a class in 
default of appointment which takes effect, tlie whole class takes 
equally (i). The court adopts any rule laid down by the donor of 
the power as to the manner of dispobition (c). 

and does not prevent the implication of a grant arising from the power 
{Kennedy v. Kingston (1821), 2 Jac. & W. 431). 

{q) Doe A. Willis v. Martin (1790), 4 Term Hep. 39; Coleman v. Seymour 
(1749), 1 Ves. Sen. 209 ; Casterton v. Sutherland (1804), 9 Ves. 445 ; Lambert 
V. Thwaiies (1866), L. K. 2 Eq. 161 ; Bradley v. Cartwright (1867), L. R. 2 
C. P. 611; ITiison v, Duquid (1883), 24 Ch. D. 244 ; Be Master's Settlement, 
Mastvr v. Master, [1911] 1 Ch. 321 ; and see JlasweU v. Haswell (1860), 
2 De G. F. & J. 466, 460, 462 ; Be Aylwin's Trust (1873), L. R. 16 Eq. 685. 
A vested interest in objects entitled in default can only be divested by a 
valid exercise of the power (Vemderzee v. Aclom (1799), 4 Ves. 771, 787). 

(r) Heron v. Stokes (1842), 2 Dr. & War. 89; Brown v. Poeoek (1833), 
6 Sim. 267, If the power is contingent on the donee leaving children and 
there is a gift over in default of children, no one can take by impheation if 
no child survives (TVinn v. Fenwick (1849), 11 Beav. 438 ; Stohrorthy v. 
Sancroft (1864), 10 Jur. (n. 8 .) 762; and see Falkner v. Wynjord {Lord) 
(1843), 9 Jur. 1006). 

(«) Kvrmedy v. Kingston (1821), 2 Jac. Sc W. 431 ; Lambert v. Thwaiies, 
; and see Walsh v. Wallinger (1830), 2 Russ. & M. 78; Winn v. 
Fenwick, supra; SinnoU v. Walsh (1880), 6 L. B. Jr. 27, C. A.; Be 
Susannas Trusts (1877). 26 W. R. 93. 

{t) Finch V. HolUngsworth (1866), 21 Beav. 112. If there is a life 
interest given to a person other than the donee, only those meinberH who 
survive we survivor of the donee and the life tenant take {Penny v. Turner 
<1848), 2 Ph. 493 ; Be White's Trusts (1860), John. 666 ; and see OiMiew v. 
Bwaght (1872), 20 W. B. 743). 

(a) Longmore v. Brown (1802), 7 Ves. 124; Otde v. 1Vadi^(1807), 16 Vm. 
27 ; WaBer v. Maunde (1816), 19 Ves. 424, 426. The whole interest that 
might have passed under an exercise of the power pas^ by implication 
in default of appointment (Be SUnson's EsiaU, [1910] I. B. 47 ; Crosier v. 

; (huaw (1643), 3 Dr. & War. 373). • 

(h) Doyley v. A.-O. <1736), 4 Vin. Abr. 485; Stdushury v. Denton (1867), 
8 J.,52d ; and see Jones v. Jones (1846), 5'Haie, 440. 

‘ (d) Qower V. Madmwarmg (1760), 2 Ves. Sen. 87 ; and aee A.-G. T. Price 
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Part* VII.—Particular Powers. 

Sect. 1.— Pou-ers of Sale. 

134. A power of sale is a “ usual power ” within the meaning of 
an agreoinont to make a settlement with all the usual powers id). 
When no directions are given the power should be inserted («)> hut it 
has been hold that this is not so when some powers are expressly 
mentioned and powers of sale aio not (/). Having regard to the 
wider powers of sale given by tlie Settled Land Acts (f) it may be 
doubted if this view would now bo followed. The insertion of a 
power of sale may be authorised by implication (/t). 

135. With regard to a nower of sale of an estate limited to uses, 
it is not necessary to express powers of revocation and new appoint¬ 
ment ; in wluitovor form the power is given it operates as a power 
of revocation and now appointment (i). 

136. A pow(!r of sale, as distinguished from a trust for sale, does 
not operate as a conversifin; to do this the direction to sell must be 
imperative (.y), but, when once the power is exercised, the property 
is converted, unless there is a trust of the proceeds sufficient to 
reconvert it (/./. 


(1810), 17 Vca. 371 ; Mahon v. Savage (1803), 1 Sell. & Lot. Ill ; Ilewett 
V. Hewelt (1766), 2 tldori, 332. As lo what words are necessary to create 
a precatory trust, see titles JiQUiTY, Vol. XIII., pp. 164, 165; Trusts and 
Tkustee.s ; WiLi-s; and see, fmtlicr, title Deeds and Ounsa Instru¬ 
ments, Vol. X , p 374. Aa to tlio lorm of assurances in favour of 
charities, sco title Ciiaruies, Vol. IV., p 126. 

(d) Hill V. Jhll (1834), ft Sim. 136, 146 ; Bedford {DvJce) v. Abercom 
{Marquis) (1836), 1 My. & Cr. 312 ; and see Peake v. PenUngton (1813), 2 
Ves. & B. 311. Aa to sales of land generally, sec title Saijs of Land. Aa 
to sales by limited owners, see titles Sam op Land ; Settlements. 

(«) Turner v. Sargent (1863), 17 Beav. ,616 ; Wise v. Piper (1880), 
13 Ch. D. 848 ; but see, contra, Wheatey. Hall (1800), 17 Ves. 80 ; and ceo 
Pearse v. Baron (1821), Jac. 158. 

(f) Brewster v. AngeU (1820), 1 .Tac. & W. 626 ; Borne v. Barton (1822), 
Jac. 437 ; but see Tasker v. Small (1834), 6 Sim. 625 ; (1837), 3 My. & Cr. 
63. 

(a) As to the Settled Land Acts, see, generally, title Settijementb. 

(a) Williams v. Carter (1818), Sugden, Powers, p. 945; Master v. De 
Croismar (1848), 11 Beav. 184, 198; Scott v. Steward (1869), 27 Beav. 367 ; 
Slton V. Elton (No. 2) (1860), 27 Beav. 634 ; Tait v. Lathbary (1865), L. R. 

1 £q. 174 ; and see Be Gent and Eason's Contract, [1005] 1 Ch. 386. 

(i) Sugden, Powers, pp 837, 838. 

( j) Fletcher v. Ashburner (1779), 1 Bro. C. C. 497; 1 White & Tud. L. C., 

8th ed., 347; see title Equity, Vol. XIII., p. 105. The mere fact that 
the time of sale ia left to the discretion of the trustees does not prevent 
the trust from being imperative so aa to cause conversion (Doughty v. 
Bull (1725), 2 P, Wins. 320 ; Be Baw, Morris v. Griffiths (1884), 26 Ch. D. 
(501). • 

(k) Wheldale ^■. Partridge (1800), 6 Ves. 388 ; Walter v. Maumde (1815), 
19 Ves. 424 ; De Beauvoir v. De Beauvoir (1852), 3 H. L. Cas. 524 ; Lueaa 
v. Bran^reth (No. 1) (I860), 28 Beav. 273 ; Qreetmay v. Oreenway (I860), 

2 De (S-. F. & J. 128, C. A.; Be Ibbitson's Estate (1869), L. R. 7 £q. 226; JSto 
Bird, Pitmm v. Pitman, [1892] X Ch. 279 ; and see Be Oremge, Chadtoidt 
V. Grange, [1007] 1 Ch. 313; affirmed [1907] 2 Ch. 20, C. A.} Be Walker, 
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137. The donees of a power of sale are within the terms of tlm 
power if they act without improper motives and* in exercise of a 
reasonable discretion: when they are given the usual power to sell 
and reinvest in land, they need not have an immediate investment 
in view (Z), and if they act bond fide the court does not interfere with 
their discretion (?n). 

The ordinary power of sale, where the money is to be invested in 
the purchase of other realty to be conveyed to the same uses as the 
land sold, does not autlioriso a sale in consideration of a rent- 
charge («); and donees of a power of sale cannot give a future option 
of purchase (o), but there is no impropriety in entering into a con¬ 
ditional contract for sale shortly before the power has arisen (p). 

A power of sale docs not authorise a partition (q), but a power of 
sale may authorise a mortgage (?■). 

Trustees, who have a power of sale at the request and by 
the direction or with the consent of the tenant for life, have a 
discretion in complying with or refusing to assent to a request 
by him, and the court does not control their discretion (;<); sucli 


Madntoish-Walker v. Walker, [1908] 2 (JIi. 705 ; lie Dyson, CJiallinor v. 
Sykes, [19I0J 1 Oh. 750; lie Perktns, Biown v. Pei'kins (1909), 101 L. T. 
345; and seo title Equity, Vol. XIII., pp. 10.7, 111. 

(l) Mortloch V. i’MZitfj' (1804), 10 Vvs. 292, 309; Marshall v. Sladden (1849), 
7 Hare, 428, 438 ; but bc;c Sankey v Ohrtslum (1874), 9 J 11. Eq. 2.59, 302. 

(m) Thomas v. Williams (1883), 24 Cli. D. 558 ; Jie lilale, Jones v. Blake 
(1885), 29 Ch, D. 913, 0. A. ; but sco Ilohinson v. Biiggs (1853), 1 Sm. & G. 
188 ; Marshall v. SUidden (1851), 4 Do G. & Sm. 408 ; 7 llaie, 423 (when* 
the trustees acted improperiy). If trustees enter into an improvident bargain 
the court will not cancel the contract, but will not execute it {Turner v. 
ilorvey (1821), Jao. 169,178 ; andseeG'oodu’mv. Ftdding (1863), 4DoG. M. 
& G. 90, C. A.). Trustees must try and get the beat price at the time of 
sale {Downes v. Grazcbiook (1817), 3 Mor. ,200; Ord v. Boel (1820), 5 
Madd. 438). As to the duties of tru.stees gcneially, see title Tnuaxs anu 
Tbustees. 

(n) Bead v. Shaw ( 1807), Sugdcii, Powers, p. 953; Ex parte Gartside (1837), 
6 L. J. (CH.) 266 ; compare Be Peyton's Setllement Trust (1869), L. 11. 7 Eq. 
463 ; Bellol v. Littler (1874), 22 W. 11. 836 ; and see title Settlements. 

(o) Clay V. Rufford (1852), 5 De G. & Sm. 768 ; Oaennio Steam Navigation 
Co. V. Sutherberry (1880), 16 Ch. D. 236. Tnislces may sell leaseholds by 
means of an underlease (Judd and Poland and SLelcher's Contract, [1906] 
1 Ch. 684, C. A.). 

(p) Major V Ward (1847), 5 Hare, 598 ; Farrar v. Farrars, Ltd. (1888), 
40 Ch. D. 395, 412, C, A.; and see Cookson v. Lee (1854), 23 L. J. (ch.) 
473, C. A. Trustees can concur in a sale with the owner of another 
property ; see Trustee Act, 1893 (66 & 57 Viet. c. 53), s. 13, and, prior to 
this Act, Be Cooper emd AUen's Contract for Sale to Harlech (1876), 4 Ch. D. 
802 ; Morris v. Debenham (1876), 2 Ch. D. 640 ; but this does not extend 
to a lease (Tolaon v. Sheard (1877), 5 Ch. D. 19, C. A.). 

(a) See title Paktition, Vol. XXI , p. 820, note (a). A power of sale 
ana exchange authorises an cufraix’hiseiiienc (see Be Adair'Si^cNettled 
Fstates (1873), L. R. 16 Eq. 124); and see title Copyholus, Vol. Vlll., 
p. 130. 

(r) See cases cited in title Moktoage, Vol, XXI., p. 107,* notes (r), (a/; 
and see Dimtnock v. Dimmock (1885), 52 L. T. 494 ; BesBellinger, DureU 
V. Bellinger, [1898] 2 Ch. 534; Walker v. SouthaU, Southall Walker 
(1887), 66 L. T. 882. As to sales by a tenant for life, see tiUcf,S ettle¬ 
ments. 

(a) Thomas v. Bering (1837), 1 Keen, 729 ; and, if the trustees disclaim, 
the court can exeroise the power (Browne v. PauB (1852), 16 Jar. 707; 
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Sect. 2. —Fowen of Exchange and Partiiion. 

138. A power of exchange and partition (a) is a “ usual power ” 
within the meaning of an agreement to make a settlement with all 
the usual powers (&). 

139. Donees of a power of sale and exchange may pay or 
receive money for owolty of exchange, although not expressly autho¬ 
rised to do 80 (c); but, when the estates are legal and the power of 
exchange is limited to exchange for land of at least equal value, if 
that value is not obtained in the exchange, the exchange is void at 
law, and equity does not interfere (d). 

Sect. 3. —Potters of Leasing. 

140. A power of leasing is a “ usual power” within the meaning 
of an agreement to make a settlement with all the usual powers («), 
but if leases of a particular teim are meri'ioned the court does not 
infer from general words that larger powers are intended(jT). 

141. No lands can be leased under a power except such as are 
subject to the power fr/). The joining of strange tenements at an 


Prentice v. Prentice (1853), 10 Hare. Appendix Xiii. ; and see Eewett v. 
Hewett (1766), 2 Eden, 332). As to disclaimer of a power, see p. 64, ante. 
Trustees may adopt as their own a contract entered into by a tenant for 
life {BUichwood v. Burrowea (1843), 4 Dr. & War. 441). 

(f) Howard v. Bucane (1823), Turn. & fi. 81 ; Bicconaon v. Talbot (1870), 
6 Cn. Ajm. 32. But a tenant for life cannot sell to himself {Farrar v. 
FarrarSt Ltd. (1888), 40 Ch. D. 395, 409, C. A. ; and see Boyce v. Edbrooike, 
fl903]l Ch. 8.36; EUw v. Kerr, [1910] 1 Ch. 629; Napier v. WUliams, 
[1911] 1 Ch. 361 ; title Settmments). 

{a) As to exchange, see titles Paktition, Vol. XXI. p. 833; Beal 
P|iOF£RTT AND CHATTELS Beal. As to partition generally, see ti^le 
Partition, Vol. XXI., pp. 809 et seq. A power of exchange authorises a 
Partition, but only where the land is held in two moieties and no more ; 
s tAid., p. 820. 

(6) Hilly. Hill (1834), 6 Sim. 136, 145; Bedford {Buke) v. Abereom 
{ Marquis) (1836), 1 My. &' Cr. 312 ; and see Peake v. P&nlington (1813), 2 
Vos. & B. 311. 

(c) Bartram v. Whiehcote (1834), 6 Sim. 86. 

(d) Ferrand v. Wnison (1846), 4 Hare, 344, 385; and see Settled Land 
Act, 1882 (46 Sb 46 Viet, c 38), s. 3; Settled Land Act, 1890 (63 & 64 
Viot. c. 69), B. 9; title Partition, Vol. XXI., p. 819. 

(e) Hilly. Hill, supra; Bedford [Buke) v. Abereom (Marquis), sttpra; 
Turner y. Sargent (1863), 17 Boav. 616 ; Scott y. Steward (1869), 27' Beav. 
367. As to.ddeffation of a power of leaung, see note (h), p. 15, ante. 

(/) Pearae y. Baron (1821), Jac. 168 ; see Brewster y. Anaell (1820), 1 
Jae. & W. 625; and see title Landlord and Tenant, Vol. XVIII., p. 362. 
«- (g) Tolaon v*. Sheard (1877), 6 Ch. D. 19, C. A.; King v. Bird, [1909] 1 
K. B. 837. Asfto what mines are within a power to lease lands, or a 
TOwer to lease lands with the mines, see titles Landlord and Tenant, 
VoLXVIII., p. 362; Mines, Minerals, and Quarries^ Vol. XX., pm 616, 
629 et seq.; and see Be BanisU, Beeeassd, Weeks v. Banids (f912)ir' 
66 Sol. Jo. 610. For definitions of " mine ** and “ open, mine,” see titui 
Minbrau, and Quarries, Vol. XX., pp. 601, 606. Aa to 
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SUtiifR rent is fatal to the lease (h), unless a rent is reserved Record¬ 
ing to the quantity or produce, or unless, wher^ the best rent is 
required, jthe reservation, although of one rent for lands partly within 
and partly without the power, is upon an apportionment sufficient 
to provide the best rent for the lands within the power (i). 

142. Trustees who have duties to perform in relation to the land 
have power to lease such land at least from year to year (k), and 
probably for any reasonable period (1), but if there is an immediate 
trust for sale the trustees ought not to let unless a sale is 
impossible (in). 

143. Where a question arises as to the extent of the power of 
leasing, the intention of the parties creating the power must in 
each case govern, and general words may be limited accordingly 

144. When no period for which leases may be granted is 


mode of working mines under a power, see Jegon v, Vivian (J871), 8 
Cb. App. 742. Apart from the provisions of the Settled Land Acts (as to 
which see, generally, titles Mines, Minerals, and Quarries, Vol. XX,, 
pp. 631, 632; Settlements), the produce of mines, whether royalties or 
otherwise, belong to the tenant for life (Dnly y. Beckett (1857), 24 Beav. 
114, 123 ; but see Be Scarth (1879), 10 Ch. D'. 499; and see title Mines, 
Minerals, and Quarries, Vol. XX., pp. 615, 530; and the same applies 
to royalties on brickfields (Mtller v. Miller (1872), L. K. 13 £q. 283; 
Leppington v. Freeman (189i), 40 W. li. 348, C. A. ; Be North, Qarton v. 
Cumberland, [1909] 1 Ch. 625). 

(h) Cardigan (Earl) v. Montague (1764), Sugden, Powers, p. 918 ; Doe d. 
Bartlett v. Bendle (1814), 3 M. & S. 99 ; Doe d. Egremont (Lord) v. Stephens 
(1844), 6 Q. B. 208 ; and see Doe d. Vaughan v. Meyler (1814), 2 M. & S. 
276. 

(t) Campbell v. Leach (1775), Amb. 740 ; Doe d. Douglas v. Loch (1836), 
2 Ad. & El. 705, 747 ; and sec Doe d. Shrewsbury (Earl) v. Wilson (1822), 
6 B. & Aid. 363 ; Sugden, Powers, p. 810. Where the “ ancient rent ” is 
required, and that rent is reserved as an entire rent for the land within the 
power and laud beyond it. the lease is bad as an execution of the power 
(Deed. Bartlett v. Bendle, supra) ; but if the " ancient rents ” are reserved, 
two parts of the land previously let separately may be let together at one 
rent (Doe d. Egremont (Earl) v. WUhams (1848), 11 Q. B. 688). As to 
meaning of “ ancient rent,” see note (c), p. 78, post. 

(k) Be North, Qarton v. Cumberland, [1909] 1 Ch. 625 ; and see Miller v. 
Miller (1872), L. R. 13 £q. 263 ; Egmont (Earl) v. Smith, Smith v. Egmont 
(Earl) (1877), 6 Ch. D. 469, 476. 

(l) Fitspatriek v. Waring (1882), 11 L. R. If. 35, C. A.; and see title 
Landlord and Tenant, Vol. XVIII., p. 361. 

(m) Drohan v. Drohan (1809), 1 Ball & B. 185 ; Evans v. Jackson (1836), 

8 Sim. 217 ; Wood v. Patteson (1847), 10 Beav. 541; Be Shaw's Trusts 
(1871), L. R. 12 £q. 124; but see Naylor v. AmiU (1830), 1 Buss. & M. 
601; Middleton v. Dodswell (1806), 13 Ves. 266, 268; MiehoUs v. Corbett 
(1866), 34 Beav. 376; affirmed, 3 De G. J. & Sm. 18, 0. A.; and fese A.-Q. 
V. Owen (1805), 10 Ves. 556, 660. 

(n> See Sugden, Powers, pp. 728, 734: Baygotty. Oughtop, (1724), 8 Mod. 
Rep. 250 ; Pomery v. Partington (1790), 3 Term Rep. 665; and see Mouht- 
jogs (Lo^) dose (1689), 6 Co. Rep. 3 b. The court will uphold a lease of 
premises not before demised, if the intention that the poww should so 
extend is dear (Waker v. WaJeeman (1675)r 2 Lev. 160 •, Ownberfard^s O^gtse 
(1694), 2 1^11. Abr. 262, pi. 16 ; inter v. Loveday (1697), Com. ^it'41; 
‘fym -d. Egrmont (Lord) v. Stephens, supra; Doe d. Bartlett y, Bendle, , 
yiepra. 


t5 

SbOt;^ 

Powers'olt 
Leasing;,. 


Powers of 
trustees. 


ConstractioD, 


Period for 
which lease 
may be 
granted. 



PoVrisRs. 


skct. 3. rtif!Tiliono(i, cancl tyiait from tlio provihirma in the Settled Land 
Powers of Acts {<)), the general ruins are as follows :— 

L easin g. When a power is added to a life estate, the presumption is 
that the power is different from and in excess of that which would 
have arisen as a mere accessory to the life estate (jp). 

An indefinite power of leasing usually allows of leases for any 
period, however long: but this rule is subject to the general 
intention (r/). 

Leases In 145. A lease in reversion is not a good execution of a power to 
nnd^i^Bcs ^ possession (r), and under such power neither a lease 

xn / utwro . 


(o) See titles Lanulord ano Tenant, Vol. XVIII., pp. 358 et seq.: 
Settlements. 

(p) Hele V. Oreen (1651), 2 Roll. Abr. 201, pi. 10. But the general inten¬ 
tion must be gatliercd from I lie instrument ere.n ting the power {Virmn v. 
Jegon (1868), L R. 3 II. L. 285; see title Landloro and Tenant, 
Vol. XVIII , p. 303). 

(q) Sheehy v. Mnxlerixf {Lord) (1818), 1 II. L. Caa. .576; HeJnmea.JameH 
V, Greqorif (ISO.')), 64 L. .1. (on.) 686, U A. ; ami see A -0. v. Moses (1817), 
2 Mndd.'21)4; lie O'Brien's lislnte (1869), 3 I. R. Eq. 77; Moatyn v. 
Lancaster, Taylor v. Mostyn (1883), 23 Ch. I). 583, C. A. But there is an 
exception to this rule in the e,iso of ch.arilioa, ,md the court considers 
whether there has been a jiiiidunt execution of the trust and, if not, has 
held the l(>ssee to bo a tiustoe {A.-O. v. Moses, supra; A.-O. v. Oreen 
(1801), 6 Ves. 4.')2); and, when trustees for charitio.s h.avo granted a lease 
that is inconsistent with good niiinagerneiit, the le.sao is set aside, unless 
the person taking under it o.an show that it was. under tlio circumstances, 
a reasonable tiausaction {A.-O. v. Pilgrim (1849), 12 Beav. 67 ; A.-O. v. 
Ilall (1864), 16 Beav. 388 ; and see Charitable Trusts Amendment Act, 
1865 (18 & 19 Viet. o. 124), s. 29 ; Bannor {Bishop) v. Parry, [18911 2 
Q. B. 277 ; Biclcardx. Graham, [1910] 1 Ch. 722); and see title CitARlTlEfl, 
Vol. IV., pp. 224 et seq. A power to lease for throe lives or twenty- 
one years oaimot ho excroisnd by a lease for ninety-nine ytsars deter¬ 
minable upon three lives {Whttloek’s Case (1609), 8 Co. Rep. 69 b ; .and soo 
lice d. Brtine v. Pxideavx (1808), 10 East, 158; Long v. Banicin (1822), 
Sugden, Powers, p. 896, H. L.; Be Grommelin Estate (i851), 1 I. C, L. B. 
182; Jenner v. Morris (1861), 7 Jur. (n. s.) 385; and see Commons v. 
Marshall (1774), 6 Bro. Pari. Cas. 168). A power to lease for twenty-one 
years authorises a lease for any term not exceeding twenty-one {isherveovd 
V. Oldknow (1815), 3 M. & S. 382); an^ a power to lease for any term not 
exceeding twenty-one years authorises a lease determinable, within that 
period, at the option of the lessor or le-ssee {Edwards v. MillbanJc (1859), 
4 Drew. 606; King v. Bird, [1909] 1 K. B. 837; aud see Sheehy v. Mvs- 
kerry {Lord), supxa); but it is otherwise it the power requires that the 
le.ase be for a term certain not exceeding twenty-one years {Muskerry v. 
Chinnery (1*835), L. & G- temp. 'Plunk. 182). A lease for lives must be for 
lives tn esse and concurrent {Doe d. Wynd^m v. Haleomhe (1798), 7 Term 
Rep. 713; Clark v. Smith (1842), 9 Cl. & Fin. 126, H. L.); but a power 
to grant leases for tw'O or more lives implies an autliority to grant a lease 
during the life of the survivor {Alsop v. Pine (1672), 3 Keb. 44; and see 
the Leases Acts, 1849 (12 Ar 13 Viet. c. 26), and 1850 (13 & 14 Viet. o. 17); 
aii3 see, further, title Landlord and Tenant, Vol. XVIII., pp. 362, 364. 

(r) Opy V. Thomasius (1665), iLev. 167 ; and see Sugden, Powers, p. 752. 
AJease in reversion is cither a lease of a reversion on the deWmination of a 

{ irior esi ate or a lijase in fut itro. There is an important distinction between 
eases of a aversion and leases in future. A lease for years may be granted 
pending a prior subsisting term, provided it be within tne limits of the ^wer 
and giveff no beneficial interest during the existing lease {Bead v. Maahe 
(1580), 1 Leon. 147; OoodtUle d. Cmrgea v. F«««coS -(1781), 2 Dong. 
(K. 3.) 665,672); but so long as there is a subsisting freehold lease in esse a 
second fisehold lease cannot be granted {Boe d. Brune r. Prideausc (1808}| 
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in reversion expectant on the determination of an existing leRse, 
nor a lease to commence in futuro, can be granted («). A power to 
grant a lease, without specifying any time for commencement, can 
only be exercised by granting a lease to commence at once(0. 

146. A lease granted under a power must be at the best rent (m) ; 

10 East, 158, 184 ; and see Winter v. Loveday (1697), Com. 37 ; Jenner v. 
Morris (1861), 7 Jar. (n. s.) 386). A lease in reversion is not within the 
Leases Acts, 1849 (12 & 13 Viet. o. 26) and 1860 (13 & 14 Viet. o. 17); 
os to which see title Landlord and Tenant, Vol. XVIII., pp. 364, 366. 

(«) A lease which is made to commence only a day after the deed creating 
it is as bad as if it were to commence a year after (Doe d. Allan v. Calvert 
(1802), 2 East, 376). It has, however, been suggested (Parwcll, Powers, 
_2nd ed., p. 693) that a lease to commence at a future time, altliough void 
in law os in contravention of a power to grant leases in possession, may 
be specifically enforced as a good contract in equity to grant a lease, if 
the lessor be alive and able to grant such a lease at the date when 
the term purports to commence, and if the provisions of the lease are 
otherwise proper. In considering particular phrases the court, in a 
doubtful case, rejects a construction by which a right would be divested 
or a forfeiture incurred (Dowling v. FoxaU (1809), 1 Ball & B. 193, 196). 

A lease to take effect “ from henceforth ” or “ from the time of delivery ” 
(Clayton's Case (1686), 6 Co. Rep. 1); or “from the day of the date” (Pugh 
V. Leeds (Duke) (1777), 2 Cowp. 714; and see Aekland v, Lutley (1839), 9 
Ad. & £1. 879, 894 ; Doe d. Cox v. Day (1809), 10 East, 427; 'Sidebothnm 
V. Holland, [1896] 1 Q. B. 378, C. A.) is a lease in possession and com¬ 
mences from delivery. In order to support a lease in possession a surrender 
of an existing lease has been presumed (GoodtiUe d. Clarges v. Funucan (1781), 

2 Doug. (K. B.) 665,672; Nxxon v. Robinson (1844), 2 Jo. & Lat. 4; and see 
Lefroy v. Walsh (1851), 1 I. C. L. B. 311 ; Brinkley v. M'Mnnn (1893), 32 
L. B. Ir. 632); but the acceptance of a lease, purporting to be granted under 
a power, but void for non-compliance with the terms of the power, is not a 
surrender of a valid existing lease, for if the surrender is intended for a 
particular purpose and that purpose fails, the surrender also fails, and the 
rule is the same whether the surrender bo by operation of law or act of 
the parties (Davison d. Bromley v. Stanley (1768), 4 Burr. 2210 ; Wilson 
V. Sewell (1766), 4 Burr. 1976; Zouch d. Abbot and Hallet v. Parsons 
(1765), 3 Burr. 1794; Roe d. Berkeley (Earl) v. York (Archbishop) (1805), 

6 East, 80; and see Doe d. Egremont (Earl) v. Courtenay (1848), 11 Q. B. 
702, 712); and see title Landlord and I'bnant, Vol. XVIII., pp. 649, 
660. -This applies only to a new lease commencing at once, otherwise the 
new lease is reversionary (Cavan (Countess Dowager) v. Doe d. Pulteney 
(1795), 6 Bro. Pari. Cas. 176; and see Doe d. AUan v. Calvert, supra ; 
Eoe d. Bnme v. Prideaux (1808), 10 East, 168). As to underleases granted 
by a new lessee during the term he surrenders, see title Landlord and 
Tenant, Vol. XVIII., p. 662. 

(t) Sussex (Countess) v. TVroth (1682), Cro. Eliz. 5; Leslie v. Orommelin 
(1867), 2 I. B. Eq. 134. It is otherwise if an intention to allow leases in 
reversion can be gathered from the instrument (Coventry (Earl) v. Coventry 
(Countess Dowager) (1718), Com. 312 ; Sugden, Powers, p. 753). It seems 
donbtful whether a power to grant leases in possession and reversion 
authorises a lease in possession and another in reversion of the same land ; 
see Winter v. Loveday (1697), Com. 37, 39 ; Doe d. Sutton v. Harwew (1823), 

1 B. & C. 426. Concurrent leases (t.e., leases to commence infl^senti 
but only taking effect after the determination of a subsisting lease; see 
title Landlord and Tenant, Vol. XVIII., pp. 404 et ««g.),are not leasM 
in possession; see Shep. Touch., 8th cd., 270; Sugden, Powers, pp. 768, 
777 : Ooodtitle d. Clarges v. Fimuean, supra ; but see Jduekett. v. Keene, 
[1903] 1 1. B. 409, C. A. 

(u) . The criterion of the best rent is whether the lessor has gotlss tnuoh 
for others as fo^ himself (Montgomery v. Wemys^ (Earl) (1817), '6 Dow« 293, 
344, H. L.); bat the highest rent is not necessarily the best (Doe d. Laurtou , 
V. Baddiffe (1808), 10 East, 278; and see Dyae v. Cruiee (1846), 2 Jo. Se 
Lat. 460; Campbell v. Leach (1775), Amb. 740; Basset v. Basset (1775)^ 
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thifl IS usually provided in the instrument creating the powdr. 
Apart from the Settled Land Acts (a), neither do improvements* by 
the tenant, nor does a covenant by the tenant to lay out money in 
improvements, authorise a lease at less than the'best rent(i&). 

When the power requires the reservation of the “ usual rent," 
this is equivalent to “ best," unless it is used in contradistinction 
to “ best" or “most "(c), but whatever rent be reserved, it should 
be at a uniform rate throughout the term (d). 

147. The power usually provides that the rent shall be incident 
to the reversion, but, in order to fulfil this requirement, it is not 
necessary that the reservation should be expressly to the tenant 
for life and after his death to the persons entitled in remainder, for 
the lease has its essence from the instrument out of which the 
lessor’s estate is derived, and it precedes the estate for life and the 
remainders (e). The surest way, however, is to reserve rent yearly 
during the term and leave the law to make the distribution (/). ' 


Amb. 843 ; Chandler v. Bradley, [1897] 1 Ch. 315). The best rent must 
be ascertained and speciflcally reserved {Orby (Lady) v. Mohun (Lady) 
(170G), 2 Vom. 531), and the best rent is not obtained if the existing lease 
is surrendered, unless the lease is at a rack-rent; see BawUna’ Estate 
(1865), L. B. 1 Eq. 286 ; Sugden, Powers, p. 787. The remainderman can 
distrain for rent reserved on a lease (Co. Litt. 214 a; ffarcourt v. Bole 
(1591), And. 273). 

(a) As to which see title Landlord and Tenant, Vol. XVIII., pp. 368 
et aeq. , and see ibid., p. 363. 

(b) Boe d. Berkeley (Earl) v. York (Archbishop) (1806), 6 East, 86 ; Doe 
d. Onffiths V. Lloyd (1799), 3 £sp. 78 ; but see Smnnon v. Bradatreet (1803), 
1 Sob. & Lof. 52 ; Doe d. Bromley v. Bettison (1810), 12 East, 306 ; Price 
V. Asaheton (1834), I Y. & C. (EX.) 82 ; Doe d. Bogere v. Bogera (1833), 5 
B. & Ad. 755; Be Bolton’s Lease (1872), L. B. 5 Exch. 82. A power 
which required the reservation of a fixed rent and a beriot, and a con¬ 
dition for re-entry on breadh of covenant, was not well exercised by a 
lease which reserved a much larger rent, but reserved neither heriot nor 
condition for re-entry (Doe d. Egremont (Lord) v. HeUinga (1842), 6 Jur. 
821 ; Doe d. Egremont (Earl) r. Graeebrook (1843), 4 Q. B. 406). 

(c) Doe d. Newnham v. Creed (1815), 4 M. & S. 371. Where the-power 
requires the reservation of “ ancient rent," this refers to the rent reserved 
at the time of the creation of the powe];, or the term last before it, when no 
lease was then in being (Boe d. Bmne t. Bawlinga (1806), 7 East, 276 ; Doe 
d. Douglas v. Lo<^ (1836), 2 Ad. & El. 705; Doe d. Egremont (Earl) 
V. Orantebrooh, supra ; Doe d. Biddulph v. Hole (1860), 16 Q. B. 
848). Yearly rent may be reserved and' paid yearly, hal^early, or 
quarterly (Butlond v. Doe d. Wythe (1843), 10 Cl. & Fin. 41S, a. L. j and 
see Doe d. Shrewsbury (Eariyv. TTtbon (1822), 6 B, & Aid. 363 ; Fryer v. 
Coombs (1840), 11'Ad. & El. 403 ; but see Booth v. A*BeckeU (1863), 9L. T. 
68, P. C.). Half-yeaxly rent must be reserved in equal half-yearly mtervals 
(Doe d. Harries v. Morse (1834), 2 Cr. & M. 247); but it may be made 
payable in advanoe (Builand v. Doe d. Wythe, supra ; and see Isherwoed r. 
Oldknow (1816), 3 M. & S. 382; Dee d. Hopkvnson v. Feriund (1861), 16 
Sox, 1061 ; Doe d. Shrewsbury (Earl) v. Wilson, supra). As to the nature 
and reservation of rent generally, see title Landlord and Tenant, 
Vol. XVIII., m. 464 et seq. 

(d) Doe d. Sutton v. Harvey (1823), 1 B. & G. 426; and see Mountjoy’s 
(Lord) Cate (1689), 6 Co. Rep. 3b ; Bo Knmht, Ex parte Yota/ey (1882), 21 
Ch. D. 442. 458,..C. A.; Be Aldam’s SetOed Estate, [19021 2 Ch. 46, 69, C. A.'. 

(4> Vote (1609), 8 Co. Bep. 69 b; v. 

(/) TVhSMnAVCoviv supra; ^eenama/y v. Hem (461J4), 14 C.;B.v!W0,i' 
Bsgm V. Huktphreys (18135), 4 Ad. & El. 299 ; mad fse/^ YotrdeervQU (l^rd) 
Winglield (1112), 1 Bride, 342, n .; Clere’e'Caes (1^99), 8 Cq. Bep, 17,^ 
Soherisen TToMior (1876), 23 W. B. 224: but «ee TclUmJy v. Qeulirr 
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. 148 . The right to re-enter for ttie non-payment of rent an4 - 

non-performance of covenants {g) entered into by the lessee fojilpws 
the same rule and passes to the persons entitled to the rever8i^ (^). 

When, th6 power is silent as to the condition for re-entry for 
non-payment of rent, reasonable time and reasonable circumstances re^atrx 
may be introduced into the clause conferring’ the right of re¬ 
entry (i), and, although express mention in the power of a time 
prevents further time being allowed, reasonable qualifications may 
be inserted (J). 

149. If a power requires leases to contain the usual reservations “ Usual" 
and exceptions, the distinction between exceptions and reservations 
•must be noted(fc). ^ 

Powers frequently require the insertion of usual covenants: if the ••usual" 
power authorises leases at rack-rents, the usual covenants are covenants 
those which are usual between lessor and lessee, but, if the power 
authorises beneficial leases, the word “ usual ” is construed with 
reference to its bearing on the relative rights of the tenant for life 
and remainderman, and the lease in existence at the time of .the 
creation of the power is taken as the guide (1). 

(1855), 11 £xcL. 274; and, as to the incidouoe of rent, see, further, title 
Landlord and Tenant, Vol. XVIII., p. 468. 

(^) A proviso for re-entry for non-payment of rent is, but on breach of 
any other covenant is not, a “ usual ” clause (Hodgkinson v. Crowe (1876), 

10 Ch. App. 622; and see Be Anderton and Milner's Contract (1890), 45 
Ch. D. 4^). As to relief against forfeiture, see title Landlord and 
Tenant, Vol. XVIII., pp. 539 et tea. 

(A) Hottey v. Scot (1773), 3 Bli, 331, n, ; Basset v. Basset (1776), Amb. 

843 ; Maimdrell v. Maundrcll (1805), 10 Ves. 246 ; Greenaway v. flairt 
(1864), 14 C. B. 340; see title Landlord and Tenant, Vol. XVIII., 
pp. 534 et seq., 596. 

(i) Smith v. Jersey (Earl) (1821), 3 Bli. 290, H. L. ; Doe d. Shrewebury 
{Earl) V. Wilson (1822), 6 B. & Aid. 363 ; and see Doe d. Wythe v. Rutland 
(1837), 2 M. &; W. 661. 

(j) TankervUU' {Lord) v. Wingfield (1772), 7 Price, 343, n. ; and see 
Doe d. Douglas v. Lock (1836), ^ Ad, & El. 705 ; Dos d. Egremont {Lord) 

T. Burrough (1844), 6 Q. B. 229. 

(A) As to the nature of exceptions and reservations, see title Landlord 
AND Tenant, Vol. XVIII., pp. 427 et seq. As to the liability for waste, 
see ibid., pp. 496 et seq. As to powers requiring the execution of a 
eounterpi^, see ibid., p. 396. 

(1) The following have been hold to be usual covenants :—^To pay rent 
{Taylof d. Atkyns v. Horde (1767), 1 Burr. 69, 125); to keep promises in 
repair {Doe d. Dymoke v. Withers (1831), 2 B. ds Ad. 896, 903); to allow 
the lessor to enter and view the state of repairs {Blakesley v. Whieldon 
(1841), 1 Hare, 176, 181) ; and, by the lessor, a covenant for quiet enjoy¬ 
ment {Hall V. City of London Brewery Od. (1802), 2 B. 5e S. 737). A 
covenant, that “ in ease of fire the lessor shall rebuild or the lessee may quit ” 
is not UijiUBl {Doe d. EUia and Medwin v. Sandham (1787), 1 Term liep. 

705; tmd see Medwin v. Sandham (1789), 3 Swan. 686 ; but see the»Leases 
Aet, 1849 (12 & 13 Vict.c. 26) ; title Landlord and Tenant, VoL XVIII., 
p. 390); nor is a covenant not to assign without a licence usual {Render- 
son V. Hay (1702), 3 Bro. C. C. 632 ; Hampshire v. Wiekens (1878), 7 Ch. P. 

655: Be Da^ and Caeey (1888), 40 Ch. D. 601; Be dander find Bag- 
ley's OorOraat,. [1892] 3 Cin. 41; and see the Conveyancing and Law of 
imperty Aoti 1892 (55 5 e 56 Viet. c. 13), s. 3; title Landlord an1> 

VoL XVin., pp. 389,579); and, generally, as to mual and unnhaal 
(tenants, see title Lanpeobd and Tenant, Vol. XVllL, pp. 388 e< seq.', 

57L A lease not within the Leases Acts, 1849 (12 dc 13 Vjet. 
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Sect. 4.— Powers of Jointuring. 

Cl 

150. A jointure is priviA facie an estate for life given to the wife 
to take effect immediately upon the death of the husband (m). 

151. The power to jointure is not a “ usual power ” within the 
meaning of an agreement to make a settlement with all the usual 
powers («)• The power, though a burden on the estate, is construed 
liberally, and equity aids a defective execution of the power (o). 
The question whether a particular power can be exercised in favour 
of a second wife depends on the construction of the power in 
question (p), but it is not usual to restrict it to one wife ( 5 ). 

152. The right to exercise the power is usually made contingent 
upon the donee coming into possession, but, if the donee covenants 
to exercise tlie power even before that event happens and afterwards 
comes into possession, the court will aid the covenantee if the donee 
fails to appoint (?') or is prevented from so doing by incapacity («). 

c. 20) and 1850 (13 & 14 Viet. c. 17) (see title Lanblord and Tenant, 
Vol. XVIII., pp. 364, 365; and see note (r), p. TO, ante), is invalidated, not 
merely by the omission of proper covenants, but by the insertion of im¬ 
proper covenants, and equity will not aid (Doe d. Bromley v. Bettison (1810), 
12 East, 305). As to the liability to repair, and as to damages for non- 
i-efMur, see titles Landlord and Tenant, Vol. XVIII., pp. 496 et eeq., 
512. As to leases by persons under a disability, see ibid , pp. 348 et eeq. 
As to settled laud generally, see title Setti.kments. As to persons 
entitled to damages, see Jte Laron's Seltlement, Lacon v. Lacon, (1911] 2 
Oh. 171, C. A.; Be Fyke, Bimstingl v. Bimstingl, [1912] 1 Ch. 770. 

(m) Be Be Hoghion, I)e Uoghton v. I)e Hoghton, [1896] 2 Ch. 385 ; but see 
Jamieson v. Trevelyan, (1854) 10 Exch. 209, where, on the construction of a 
particular will, the court held liiat a power to jointure allowed the creation 
of a jointure during the life of the husband. As to jointure generally, 
see titles Real Property and Chattels Real ; Settlements. 

(») Bill V. Bill (1834), 6 Sim. 136, 145; Wright v. Wright, [1904] 1 I. R. 
360; but see Eiggimson v. Barneby (1826), 2 Sim. & St. 516; Sackville- 
West V. Bolmesdale (1870), 4 11. L. Cas. .543. As to the effect of an 
express power to jointure upon the insertion of a power to charge, see 
note (n), p. 82, post. 

( 0 ) Coventry {Countess Dowager) v. Coventry {Earl) (1724), 2 P. Wms. 222; 
Toilet V. Toilet (1728), 2 P. Wms. 489 ; ”30118 v. Mills (1845), 8 I. Eq. B. 
192 ; see title Equity, Vol. XIH., p. 74. Equity cannot, however, aid 
the non-execution of the power {Tomkin v. Semdys (1719), cited 2 P. Wms. 
227); and see p. 65, ante. 

{p) Be Burrowes' Estate (1868), 2 I. R. Eq. 468 ; Dillon v. Dillon (1847), 
11 1. Eq. 'B. 423 ; Be Creagh's EstaU (1890), 25 L. B. Ir. 128; and see 
Mills V. Mills, suprer; see Be Bancock, Malcolm v. Burford-Eaneook, [1896] 
2Ch. 173,C. A. 

(g) Bervey v. Bervey (1739), 1 Atk. 661 ; ZouchA. Woolston v. Woolston 
(1761), 2 Burr. 1136; Maullby v. Maultby (1852), 2 1. Ch. R. 32; Barron r. 
Constabile (1868), 7 1. Ch. R. 467 ; Mason v. Mason (1870), 6 I. B. £q. 288 ; 
Bevan v. Sevan (1883), 13 L. B. Ir. 53; Marlborough {Lily, Duchess) y. 
Marlborough {Duke), [1901] 1 Ch. 165, C. A.; but see AlUtnson t. Oliiherow 
(1747), 1 Ves. Sen. 24. 

* (r) Bolingshkad v. Eolingshead (1708), cited 1 Stra. 604 S Alford v. 
AMord (1709), cited 1 Stra. 604 ; Coventry {Oowntess Dowager) v. Coventry 
{Earl), supra; Jackson v. Jackson (1793), 4 £ro. C. C. 462; Shannon v. 
Bradstreet (1803), 1 Sch. & Lef. 52, 63; Be Lambert's Estate, [19017 1 
1. B. 261, 268, C. A.; Charlton v. CharUon, [1906] 2 Ch. 523; anft see 
Johnson V. Temchet (1867), 16 W. B. 71. 

. (a) Affleck v. Affleck (1857), 3 Sm. & G. 394. If the donee never oomef 
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Such a covenant to exercise the power may be enforced by action 
for specific performance, and, if the donee refuses to Execute the deed 
in accordance with the decree, the court will declare him a trustee 
of the estates subject to the power and will appoint someone to 
execute the appointment for him(0- A recital in a deed may 
amount to a covenant, but the court is unwilling so to construe 
a recital (a). 

153 . A power to give a jointure “ without any deductions ” will 
enable the appointor to exonerate the jointress from succession 
duty (/;), legacy duty (c), and estate duty (d). The cases as to income 
tax are conflicting and fall under two heads (e): (1) where the jointure 
is given first and is followed by a direction that it shall be free from 
all deductions in respect of any taxes; (2) where the jointure is 
directed to be paid without any deduction, or free from legacy duty 
and other deductions. In the first class of cases the term “ taxes ” 
includes income tax (^ ); in the second class income tax is not a 
“ deduction ” (//). 


into possession, the contingency on which the power is dependent has not 
happened and equity cannot aid, and the power cannot be accelerated by 
coUusiou between the donee and the previous life tenant {Truell r. Tyaaon 
(1856), 21 Boav. 437). 

(i) Wellesley v. Wellesley, Ex parte Mominyton (1853), 4 De Gr. M. & G. 
637, C. A. II the donee covenants that the jointure is of a given value, 
his estate is liable to make good the deficiency {Vrohert v. Morgan (1739), 
1 Atk. 440), unless the court is satisfied that the covenant was entered into 
by mistake of all the parties [Londonderry (Lady) v. Wayne (1763), Amb. 
424); and see title Mistake, Yol. XXI., p. 24. 

(o) Borrowes v. Borrowes (1872), 61. B. Eq. 368. As to recitals operating 
as covenants generally, see title JDeeds and Other Instruments, Vol. X., 
p. 463. If the husband appoints a jointure in consideration of his wife’s 
fortune, no claim can be made by him until he has exercised the power 
(MUford V. Mitford (1803), 9 Ves. 87); and consider title Husband and 
Wife, Vol. XVI., p. 336. 

(6) Fhyer v. Banks ( 1863), 3 De G. J. & Sm. 306 ; Peareth v. 3larrioU 
(1882), 22 Ch. D. 182, C. A. ; and see title Estate and Other Death 
Duties! Vol. XIII., p. 281, note (1). 

(<i) Haynes v. Haynes (1853), 3 De G. M. & G. 590, C. A. ; Be Bobins, 
Nelson v. (1888), 58 L. T. 382; Be Currie, Bjorhman v. Kimberley 

(1888), 36 W. B. 762; Be Saunders, Saunders v. Gore, [1898] 1 Ch. 17, 
C. A.: but see Banks v. Braithwaite (1862), 32 L. J. (ch.) 35; and see 
title Estate and Other Death Duties, Vol. XIII., p. 240, note («). 

(d) Be Parker-Jervis, Salt v. Looker, [1898] 2 Ch. 643; Be Maryon- 
Wilson, Wilson v. Mary on-Wilson, [1900] 1 Ch. 665, C. A.; Be Chisholm, 
Goddard v. Brodie, [1902] 1 Ch. 457; Be CoxweWs Trusts, Kinloeh-Oooke v. 
Public Trustee, [1910] 1 Ch. 63; and see title Estate and Other Death 
Duties, Vol. XIII., p. 222, note (h). 

(e) Gleadow v. Leethcm (1882), 22 Ch. D. 269. * 

(/) Pesfin^v. Taylor (1862), 3 B.&S. 217; Loved (Lord)-v. Leeds (Blii^ss) 
(Ho. 1) (1862), 2 Drew, dc Sm. 62 ; Be Bannerman's Estate, Bann&rman v« 
Young (1882), 21 Ch. D. 105; Be Buckle, Williams v. Morsion, [1894] 1 Ch. 

286, (3. A. • 

(y) Lethbridge v. Thurhw (1861), 16 Beav. 334; Abadam v. Abadam 
(1864), 33 Beav. 476 ; Sadler v. Bickards (1868), 4 E. & J. 302 ; and see 
Turner v. MiilUnewe (1861), 1 John, de H. 334; J^ansdoume (Marchioness) 
T. Lantdowne (Marquis) (1820), 2 Bli. 60, H. L. Formerly U was common 
to rive power to appoint lands not exceeding a oertam valae by way 

jointure, but the modern praotioe is to appoint a xenteharge not 
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Where lands of a given value are to be settled, the taxes from 
which the jointure is free are to be ascertained at the time of the 
execution of the "power (fe). 

154. A jointure arises ont of the rents and profits from land 
de die in diem, and a power cannot be properly exercised by appointing 
a sum to be paid immediately upon the appointor’s death (i). 

155. Where there is power to appoint a jointure in proportion to 
the amount of the fortune brought in by the wife, the transaction 
must be fair and the wife’s future property brought in and not paid 
to her separate use ; but it is not necessary that it should actually 
be paid to and spent by the husband (/c). 

156. Appointments under a power to jointure “for or in the 
name or in lieu of jointure.” do not bar dower (Z), but it is otherwise 
if it is “fora competent jointure and provision of maintenance.” 
The principle is that the wife cannot have both dower and some¬ 
thing expressly given in lieu of jointure (m). 

Sect. 6. —Powers of Charging Portions. 

157. A power to charge portions is not a “ usual power ” within 
the meaning of an agreement to make a settlement with all the 
usual powers (n). 


exceeding a certain amount; the older form did not authorise an appoint¬ 
ment free from taxes (Eervey v. Hervey (1739), 1 Atk. 661; Londonderry 
(Lady) v. Wayne (1763), Amb. 424). In the modem forms an appointment 
of a sum not exceeding a “ clear ’’ yearly value exonerates the jointress 
from all outgoings (Tyrconnell (Lord) v. Ancaster (Duke) (1764), Amb. 237, 
240), including land tax (Bradhury v. Wright (1781), 2 Doug. (k. b.) 624; 
and see Trevor v. Trevor (1^42), 13 Sim. 108; (1847) 1 H. L. Cas. 239). 

(h) TyrconneU (Lord) v. Ancaster (Duke), supra; Trevor y. Trevor (1842), 
13 Sim. 108, 136 ; but see Londonderry (Lady) v, Wa/yne, supra, at p. 427. 

(i) PureeU v. Pureell (1842), 2 Dr. & War. 217. A sale may be ordered 
to raise the amount of arrears of a jointure rentcharge, although «bni-g«»d 
on rent and profits (Eambro v. Hambro, [1894] 2 Ch. 564, 668). 

(k) TyrconneU (Lord) v. Ancaster (Duke), supra, at p. 238. A power to 
appoint a jointure of such amount as A. thinks expedient in proportion to 
the wife’s fortune authorises an ^pointment although the wife brings 
no fortune (Be Motion (1862), 2 1. C. L. R. 634; and see TankerviUe 
(Earl) y. Coke (1729), Mos. 146; Edgeworth v. Edgeworth (1829), Beat. 
328). 

(f) Kmen V. Campbell (1848), 10 I. Eq. R. 461; Dyke v. BendaU (1862), 
2 De G. M. & G. ; Pennefather v. Pennefather (1872), 6 I. R. Ed. 171, 
As to dower, see title Real Pkopertt amd Chattels Real. ’' 

(m) Zouch d. WooUton v. Woolston (1761), 2 Burr. 1136, 1144. Adultery 
of the wife does not forfeit a jointure (Sidney v. Sidney (1734), 3 P. Wms. 
269 ; Be Wcdker (Arme) (1835h L. b G. temp. Sugd. 299, 326; Fearon v. 
Aylesford (Earl) (1884), 14 Q. B. D. 792, C. A.); but the power mey be 
so worded as to make it necessary that the person claiming answers the 
description of the appointor’s wife at his death; see BuUmore y. Wynter 
V1883), 22 Ch. D. 619; Be Morrieson, Sitehins y. Morrieson (1888). 
40 Ch. D. 30; iBe Coley, HoUinshead y. CoUy, [1903] 2 Ch. 102, C. A. As 
to the effect of a separation deed, see tilde Husband and Wif& 
VoL Xyi., p. 448. . 

in) Higgvnsm v. Sameby (1826), 2 Sim. te St. 616. The express mlntibl 
of the power to jomture (see p; 80, ante) may negative the Insertion df ef/ 
power to charge; see Pearson v. Baron (1821). Jae. 168; aaidev&ls.Woo(^^^ 
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158 . The question whether there is power to charge portions of 
not necessarily arises on executory instruments and turns on the 
eonstructien of the particular document, but a mere covenant to 
settle an estate on the issue of the marriage excludes the power. 
Such a covenant can only be performed by limiting the estate to the 
sons successively in tail, with remainder to the daughters as tenants 
in common in tail, with cross remainders between them, or by limit¬ 
ing the estate to sons and daughters alike as tenants in common 
in tail, with cross remainders between them (o). 

169 . A power of charging lands with portions authorises a charge 
on any part thereof, and a power of charging indefinitely may be 
exercised by a sale(p). An unlimited charge on rents and profits 
is a charge upon corpiis {q), and such a charge authorises a sale or 
mortgage to raise the portions and the costs (r). 


nolmendah {Viscount) (1870), L. R. 4 H. L. 043, 577. As to the powers 
of limited owners of property to create mortgages, see title Moktoaoes, 
Vol. XXI., pp. 97 et seq. 

(o) Grier yr, Grier (1872), L. R. 6 H. L. 688, 708 ; and see Bedford (Duke) 
V. Abercom (Marquis) (1830), 1 My. & Or. 312; Savage v. Carroll (1810), 
1 Ball & B. 265. PrimA facie “ children ” or “ issue ” m a marriMC settle¬ 
ment means children or issue of that marriage, and a power therein to 
charge cannot be exercised in favour of children of a second marriage 
(Daffome v. Goodman (1609), 2 Vern. 362; Hart v. MiddteAurst (1746), 
3 Atk. 371; and see Be Woodlei/s, Minors (1892), 29 L. R. Ir. 304, C. A.). 
A power of advancement is a usual power (see Mayny. Mayn (1869), 
L. R. 6 £q. 160), and suQh a power is inconsistent with a joint tenancy 
among the children (Taggart v. Taggart (1803), 1 Sch. & Lef. 84, 88 ; 
UEstrange v. L'Estrange, [1902] 1 I. R. 467, C. A.). As to powers of 
advancement, see title Infants and Cuildren, Vol. XVII., pp. 92 et seq, 
Y^ere portions are mven to children by a person in loco parentis, and no 
provision is made for maintenance, interest 'on their portions, whether 
vested or not, is allowed (Be Greaves' Settled Estates, Jones v. Greaves, 
[1900] 2 Ch. 083; see title Infants and Children, Vol. XVII., p. 119). 
As to the proper provision to be inserted for vesting of portions, see Holmes- 
dale (Viscount) v. Wesi (1871), L. R. 12 Eq. 280. As to settlements 
generally, see title Settlements. 

(p) Long V. Long (1800), 6 Ves. 446. When the testator directs a par¬ 
ticular mode of raising the portions, they cannot be raised in any other 
way (ley v. OHhert (1722), 2 P. W’ms. 13; Bennett v. Wyndham (1867), 
23'Beav. 621). 

. (q) Phillips V. Gutteridge (1862), 3^De G. J. & Sm. 332 ; and sea Pearson 
V. SemaeU (1874), L. R. 18 Eq. 411. 

(r) Green v. BeUhier (1738), 1 Atk. 606; Michell v. Michell (1842), 4 
Be'dV. 649 ; Armstrong y. Armatrom (1874), L. R. 18 Eq. 641; Mdcalfe v. 
Mvibhinson (1876), 1 Ch. D. 691. The costs are payable out of the estate, 
smd not out of the portion (Michell v. MicheU, supra,) ; but they do not 
include the costs of deaUngs with the portions (Stewart y. Donegal (Marquis) 
(18A6), 2 Jo. & Lat. 636). The expression “ rents and profits ” does not 
oou&iie the power to mere annual rents, but the trustee m^ rawe the 

S ortion by ewe or mortgage (Trafford v, Ashton (1718), 1 P. Wms. 416; 

hrewsbury (Countess) v. Shr^sbury (Earl) (1790), 1 Ves. 227, 234; AUan, 
V. Badkhoase (1813), 2 Ves. & B. 66 ; Bootle v. Blundell (1818), 1 Mer. 193, 
283). In conaidering whether to raise the charge by sale or mortgage, tiie 
eeui^ has regard to the wi^es of those who' ore immediately mterested 
(JMfeteelfs V. Bulehineon, supra). Any hitentdoa. expressed by the person 
the charge that it shw apply to annual rents and priiiftts 
Spy preventa the charge from being raiMd by sale or mort^^ge' of the 
jyytoHjNuaoe (Stanhope v.' Thaoker (1716), Prec. (%. 430 ; Ivy v. 'QUheri 
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160 . The period at which portions are to be raised depends 
on the construction of the dced(«). The general rule is that, if the 
interests are vested, or the contingencies have happened on which 
the portions are to be paid, and the portions are required, they must 
be raised, although the only means of so doing may be by sale or 
mortgage of a reversionary term (t); but a power of revocation 
suspends the payment of portions (a), 

161 . A power to charge an estate with a gross sum implies a 
power to charge it with interest (fo). The rate of interest fixed 


(1722), 2 P. Wms. 13 ; Mills v. Bam,h (1724), 3 P. Wms. 1; Evelyn y. 
Evelyn (1732), 2 P. Wms. 059 ; Codringfon v. Foley (Lord) (1801), 6 Ves. 
364 ; Wilson v. Hnlliley (1830), 1 Russ. & M. 590 ; Foster v. Smith (1846), 
1 Ph. 629 ; Earle v. Bellingham (No. 1) (1867), 24 Beav. 446; Tewart 
V. Lawson (1874), L. R. 18 Eq. 490; Be <^een, Baldoch v. Oreen (1888), 
40 Ch. D. 610); and there may be cases of a continuing charge 
altliougb the corpus is not charged (Booth v. Coulton (1870), 6 Ch. App. 
684; and see Be Taylor's Estate Act, Taylor v. Taylor (1874), L. R. 17 
Eq. 324 ; Mickell v. Wilton (1876), L. R. 20 £q. 269 ; and see Be Boden, 
Boden v. Boden, [1907] 1 Ch. 132 ; Be Howarth, Bowarth v. Makinson, 
[1909] 2 Ch. 19, C. A.; Be Watkins’ SeUlement, Wills v. Spence, [1911] 
1 Ch. 1 , C. A.). Where the ordinary profits of a term are not sufficient to 
raise the portions charged, timber may be felled and open mines worked 
(Offley V. (1691), Preo. Ch. 26 ; and. eoo Marker y. Kekewich (\%fil), 

3 Mac. & G. 311 ; Be Bute (Marquis), Buie (Marquis) v. Byder (1884), 
27 Ch. D. 196); and. as to the powers, duties, and liabilities of trustees 
generally, see titles Settlements ; Trusts and Trustees. 

(s) Hebblethwatte v. Cartwright (1734), Cas. temp. Talb. 32. 

(t) Oodringion v. Foley (Lord), supra ; Massy v. Lloyd (1863), 10 H. L. 
Cas. 248; and see Eeniy v. Orey (1882), 21 Ch. D. 332, 369, C. A.; and 
see note (n), p. 87, post. Where there is a limitation to a parent for life 
and a term to raise portions for children at twenty-one, the donee can 
appoint that the portions be raised at once, although the term be rever¬ 
sionary and the settlement'-contains a maintenance clause (Smyth v. Foley 
(1838), 3 Y. & C. (ex.) 142 ; MicheU v. Michell (1842), 4 Beav. 649 ; Eedy 
V. Kelly (1843), 4 Dr. & War. 38; and see Evelyn y. Evelyn, supra; 
Okeden v. Okeden (1732), 1 Atk. 660; Hall v. Carter (1742), 2 Atk. 364; 
Wynter v. Bold (1823), 1 Sim. & St. 607; Whaley v. Morgan (1839), 2 
Dr. & Wal. 330). 

(a) Beresby v. Newland (1723), 2 P, Wms, 93. There is some doubt 
whether the whole sum for portions is raiseable as soon as part becomes 
payable, but it seems probable that this is so (Qillibrand y. Qoold (1833), 
6 Sim. 149; Leech v. Leech (1842), 2 Dr. & War. 608; Marsh v. KeiUi 
(1861), 29 Beav. 626 ; Kna^j^ v. Knapp (1871), L. R. 12 Eq. 238; Peareth 
Y. Greenwood (1880), 28 W. R. 417 ; but see, contra. Hays v. Bailey (1813), 
cited 2 Dr. & War. 676; Dickenson v. Dickenson (1789), 3 Bro. C. C. 19; 
Edgeworth v. Edgeworth (1829), Beat. 328; Sheppard y. Wilson (1846), 4 
Hare, 392). A portionist entitled to a portion of an entire charge, and ^so 
entitled to a portion of the estate subject to the charge, is not entitled to 
have the charge apportioned to the various shares of tne estate in order to 
clear his share (Otway-Cave v. Otway (1866), L. R. 2 Eq. 725). 

(b) Kilmurry (Lord) y. Qeery (1713), 2 Salk. 638; Trafford r. Ashton 
(1718). 1 P. Wms. 416, 419; Boycot v. Cotton (1738), 1 Atk. 662; Hall 
Y. Carter, supra ; Lewis v. Prefee (1794), 2 Ves. 607 ; Boe v. Pogson 

''(1810), 2 Madd. 467; Simpson v. O’Sullivan (1843), 3 Dr. & War. 
446; Balfour‘f. Cooper (1883), 23 Ch. D. 472, C. A.; Be Drax, SavUe y. 
Draw, [1603] 1 Ch. 781, C. A.; and see title Mortgage, Vo1._ 
p. 116, note (k). It was formerly held that, if the person enl^ed to 
charge or (rive interest fixed the rate, the court could not oonwol t^ 
discretion Pjswis v. Freke, supra) ; but this was while the laws against 
usury were in force, so tliat the rate was by law limited to 6 per cent.; sea 
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by the courts is 4 per cent, in England (c) and p per cent, in 
Ireland (d). 

162. Tbe'tenant for life is bound to keep down interest on the 
charges on the estate although he has an absolute power of appoint¬ 
ment (e), and even if the charge extends only to part of the estate 
he is bound to keep down the interest out of the whole (/). 


Sagden, Powers, p. 697, and Sitwell v. Bernard (1801), 0 Ves. 620. 
It is the bettor opinion that a person who has the right to direct 
the raising of the charge cannot charge interest on it beyond 4 per 
cent.; see Balfour v. Cooper (1883), 23 Ch. D. 472, C. A.; and, 
as to rates of interest generally, see title Monet and Monet- 
Lendino, Vol. XXL, pp. 42, 43. The interest must bo paid annually, 
and not be directed to accumulate {Boycot v. Cotton (1738), 1 Atk. 662, 
and the person who has maintained a child in whoso favour a charge is 
made is entitled to the interest, because it is given for the child's main, 
tenance {Boycot v. Cotton, supra ; see Re Oreaves' Settled Estates, Jones v. 
Greaves, [1900) 2 Ch. 683; and see note (o), p. 83, ante). If, by the terms 
of the power, the portion is not to be raised during the life of the tenant for 
life, no interest accrues until after his death (Churchman v. Harvey (17514, 
Arab. 335; Reynolds v. Meyrick (1768), 1 Eden, 48; Lyddon v. Lyddon 
(1808), 14 Ves. 558 ; Hassy v. Lloyd (1863), 10 H. L. Cas. 248), and. if the 
charge is to be paid out of annual rents and profits, it will not carry 
interest (Evelyn v. Evelyn (1732), 2 P. Wms. 659, 666). As to the 
expression “ rents and profits,” see note (r), p. 83, ante. 

(c) Sitwell y. Bernard, supra ; Lewis y. Ereke (1794), 2 Vea. 507: Balfour 
v. Cooper, supra. 

(d) Leslie v. Leslie (1835), L. & t>. temp. Siigd. I ; Young y. Waterpark 
(Lord) (1842), 13 Sim. 199 ; Simpsony. O'Sullivan (1843), 3 Dr. & War. 446; 
Purcell y. Purcell (1842), 2 Dr. & War. 217 ; Whitbread y. Smith (1854), 3 
De 0. M.&G. 727,741, C. A. ; MarshaU v. Crowther (1874), 2 Ch. D. 199. 

(e) This applies to an infant tenant in tail (Burges v. Mawbey (1823), 
Turn. & R. 167). Upon failure of the tenant for life to keep down interest 
on charges, he has to boar the costs of a receiver, if one be appointed 
(Shore v. Shore (1859), 4 Drew. 501). 

(f) Be Ilotchkys, Ereke v. Calmady (1886), 32 Ch. D. 408, C. A.; Erewen 
y. Law lAfe Assurance Society, [1896] 2 Ch. 611; Honywood v. Ffonywood, 
[1902] 1 Oh. 347; and as to the liabilities of a tenant for life generally, 
see title Settleihents. If the rents are insufficient to keep down the 
interest,' subsequent rents arising during the life of the tenant for life 
must be applied to pay arrears accruing during his life (Revel v. Watkvnson 
(1748), 1 Ves. Sen. 93 ; Tracy v. Hereford (1786), 2 Bro. C. C. 128 ; 
Caulfield v. Maguire (1845), 2 .To. & Lat. 141), even though the charge 
has been paid oil during his life (Honywood v. Honywood, supra); and this 
applies to interest on unpaid instalments under the Finance Act, 1894 
(67 & 68 Viet. o. 30) (Be Howe's (Earl) Settled Estates, Howe (Earl) y. 
Kingseote, [1903] 2 Ch. 69, C. A.); but a tenant for life is not bound to 
defray arrears of interest accrued during the life of his predecessor (Ccml- 
•field V. Maguire, supra ; Sharshaw v. Oibhs (1864), Kay, 333); and if he 
does pay such arrears he is entitled to be recouped out of the inheritance 
(Kirwan v. Kennedy (1870), 4 I. R. £q. 499), but not so if he pays them 
by mistake (ibid.). Every tenant for life is liable, for the time of hift.own 
tenancy, to the extent ot the rents and profits received by him, and, in 
Order to liquidate arrears accruing during his life, he must furnish all 
rents if necessary (Coote v. O'ReiUy (1844), 1 Jo. & Lat. 466, 461 ; 
Waring v. Coventry (1834), 2 My. & K. 406; Sharshaw y.fiibba, supra; 
Makings v. Makings ( 1860), 1 De G. F. & J. 366 ; Kensington v. Bouverie 
(1869), 7 H. L. Cas. 657, 687 ; Bowlin y. Sheppard (1872), 6 I. R. Eq. 39, 
263; Sriholefield v. Lockwood (1863), 4 De G. J. & Sm. 22, 31). The estate 
of a deefeasM tenant for life who has received rents and not kept down 
the interest on charges is liable, to the extent of rents received by him, to 
recoup the inheritance (Baldwin v. Baldwin (1866), 6 I. Ch. R. 166; 
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163. A tenant for life who pays off a charge is in general entitled 
to be a creditor on the estate for the amount he has paid off, although 
he has taken no assignment of the charge (g), and the presumption 
that the charge is intended to be kept alive is not rebutted by the 
fact that the tenant for life is the parent of the remainderman Qi). 

164. Eeferential trusts and powers are primd facie not to be 
read as multiplying charges (i), but this does not apply where the 
estate on which the incumbrance is charged is increased propor¬ 
tionately (k ): a power to charge, without regard to any event which 
may happen except only the event of children being born, cannot be 
controlled if it ever comes into existence (/)• 

165. If a charge is created under a power and the person in 
whose favour the power is exercised dies before the age at which it 
becomes payable, the charge sinks into the estate (m) ; but, if the 
charge is called into existence, and the intention is clear that it is 
to be a charge in any event, it will remain for the benefit of the 


Whyte (1857), 7 I. Ch. K. 61, n.; Be FUzyerald'a Estate (1867), 1 I. R. 
Eq. 453 ; Be Gore (1874), 9 I. R. Eq. 83); but the obligation upon him 
ezista only as between himself and the remainderman, and cannot be 
enforced against him by an incumbrancer [Be Morley, Motley v. Saunders 
(1869), L. R. 8Eq. 694). 

(g) Jones v. Morgan (1783), 1 Bro. C. C. 206 ; Shretvshury [Countess) v. 
Shrewsbury [Earl) (1790), 1 Vos. 227 ; Bedington v. Bed,ington (1809), 1 
Ball & B. 131 ; Lindsay v. Wicklow [Earl) (1873), 7 I. R. Eq. 192, 204 ; Be 
Godley'a Estate, [1896] 1 I. R. 45; ConoUy v. Barter, [1904] 1 I. R. 130, 
C. A.; andseeiZe Pride, ShaekellY. Colnett, [1891] 2 Ch. 136 ; Gifford[Lord) 
V. Fitehardinge [Lord), [1899] 2 Ch. 32. As to the presumption of merger 
of charges generally, see title Mortgaoe, Yol. XXI., pp. 318 et seg. And 
charges affecting the inheritance include succession duty [Cuddon v. Cuddon 
(1876), 4 Ch. D. 583 ); but a tenant for life is bound to pay the duty on his 
own succession, including the costs of rendering proper accounts [Cowley 
(Earl) V. Wellesley (1860), L. R. 1 Eq. 656 ; see title Estate Aim Other 
Death Duties, Yol. Xlll., p. 296, note (A;)). A tenant for life who pays 
expenses incurred under the Public Health Act, 1876 (38 & 39 Yiot. c. 65), 
B. 257, has a charge for such expenses (.Be iSmitA’s Settled Estates, [1901]' 
1 Ch. 689 ; Be Fiezi, Scrivener v. Aldridge, [1907] 1 Ch. 67); and see title 
Mobtoaoe, Yol. XXI., pp. 99^ 100* note (l). If a tenant for life with 
power of charging makes a charge, his general personal estate is not liable 
to exonerate the land, and if he pays it off he becomes an incumbrancer 
[Be Norfolk [Duchesg Dowager), Ex parte Digby [Earl) (1821), Jao. 235; 
Jenkinsgn v. Harcourt (1854), Kay, 688); but a tenant for life who pays 
interest'in excess^ of inconle cannot make himself an incumbrancer for 
the excess, without express notice to the remainderman of his intention 
(Kensington v. Bouverie (1859), 7 H. L. Cas. 667). 

(h) Burrell v. Egremont (Earl) (1844), 7 Bear. 206; Morley v. MorUy 
(1855), 6 De G. M. & 6. 610; Be Harvey, Harvey v. Hobday, [1896] 1 Ch. 

,137, C. A. 

(i) Hin'dle v. Taylor (1855), 5 De G. M. & G. 677 ; Baskett v. Lodge (1866), 
23 Beav. 138 ; Trew v. Ferpetued Trustee Co., [1896] A. C. 264, P. C. 

(k) Cooper v. Macdonald (1873), L. R. 16 Eq. 268 ; but see Be Berners, 

Berners v. (7a2vert<(1892), 41 W. R. 188. A power of ehorging nven to one 
person by reference to another power given to another personu freefrohi 
all contingencies which are personal to the lattor (Harrington (Earl) ,lr. 
Htsrrh^ton (Countess Dowager) (1868), L. R. 3 H. L. 295). , 

(l) Knapp (1871), L. R. 12 Eq. 238, - ' 

(m) Bo^ r. Cotton (1738), 1 Atk. 662, 665; Hubert s, Parsons (1751), 
i Yes. Sen, 291 ; and see Prowse v. Abingdon (1738), 1 Atk. 482, . 
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next of kin or residuary legatee. If the language is ambiguous, the 
power should not be read so as to authorise the vesting of portions 
Mfore they §re wanted: if the portions are not vested in the life¬ 
time of the appointees, they sink into the inheritance; if they are 
vested, they are raiseable although the appointees die under twenty, 
one or unmarried (n). 


Part VIII.—Priority of Powers and of 
Appointments. 

166 . As a general rule, wliere there are several appointments 
made by the same instrument in exercise of the same power, they 
all rank equally, but where there are several appointments made by 
different instruments, they rank according to date(y), 

167 . To determine the priority of appointments made under 
different and distinct powers, the estates created must be referred 
to the instrument creating the power, and the general rule is that 
estates authorised to be created under powers, take effect as 
if they had been inserted in the original instrument creating the 
power ( p). 

(n) Fosberry v. Smith (1856), 5 I. Cli. R. 321 ; and see Simmons v. Pitt 
(1873), 8 Ch.'App. 978 ; Hewly v. Wrey (1882), 21 Ch. D. 332, 369, C. A. ; 
lie De Hoghton, De Hoghton v. De Hoghton, [1896] 2 Ch. 385. Although 
portions may be, in a sense, vested, they ought not to be raised till they are 
required; see Davies v. Bnguenvn (1863), 1 Hera. & M. 730 ; Remnant v. 
Hood (1860), 2 De G. F. & J. 396, C. A. ; and see note (t). p. 84, ante. 
As to double portions, see titles Equity, Vol. XIII., pp. 130 et seq.; 

§jJTTIiE3€ElfTS ' WiLLS* 

(o) Bulteel v. Plumer (1870), 6 Ch. App. 160 ; WHson v. Kenrick (1886), 
31 Ch. D. 668 ; Be Annaly's (Lord) Estate (1889), 23 L. R. Ir. 481. 

(p) Co. Litt. 272 a, Butler’s note, vii., 2; Uxbridge (Earl) v. Ba/yly (1192), 

1 Ves. 499, 609; Braybrooke (Lord) v. A.-G. (1861), 9 H. L. Cas. 160; 
A.-G. V. Selbome (Earl). [1902] 1 K. B. 388, 394, C. A. ; Be BoUon Estates 
Act, 1863, [1904] 2 Ch. 289. The question of priority in each case must 
depend on the intention of the donor and the nature of the power; see 
Beale v. BeaU (1714), 1 P. Wms. 244 (where a power of jointuring was 
held to have priority over a power to charge); and see Staekhotue v. 
Samston (1806), 10 Ves. 463; Mosiey v. Mosley (1800), 5 Ves. 248, 
263 (where charges created by a power in a settlement had priority 
over charges created by the settlement); Bevan v. Sevan (1883), 13 
Tj. R. Ir. 63 (where portions had priority over a jointure); and sckj 
Simpson v. O'Sullivan (1840), 7 Cl. & Fiu. 660, H. L. ; Baxley v. Tennant 
(1866), 11 Exch. 776; Be Annaly's (Lord) Estate, eupra ; Be Oreagh's 
Estate 0:890), 25 L. R. Ir. 128. Where there was a joint power to 
A. and B. to appoint, with power to B. to appoint after the death of A'^^d 
a covenant by B, during the life of A. to appoint in favour of certain 
peteons, and then a subsequent joint appointment by A. and B., the cove¬ 
nant was held to have priority over the joint appointment (Be Lambert's * 
Estate, [1001] 1 1. R. 261, C. A.). The doctrine of marshaUlng as applied 
tn AwroB v. Wade (1836), L. & G. temp. Sugd. 262 (see title Equity, 
Vidu Xlll., p. 143), applies to the case of a man who reserves a power to 
fijmseu as well as to me case of a man who retains an estate for himself 
(Be Barker's Estate (1879), 3 L. R. Ir. 396; M'Oarthy v. M'Cartie (No. 2), 
pi904} 1 1. R. 100, C. A.). 
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168. A jointure takes effect immediately upon the death of 
the husband, aiid as a general rule overrides all other powers and 
estates in the same settlement, unless it is otherwise provided by 
the appointment or by the instrument creating the power (q). 

Powers of sale {r), exchange, and partition (s) override all estates 
created by the settlement, unless there is a contrary intention 
expressed in the settlement, but are subject to any estates created 
under paramount powers (t). 

Powers of leasing (w), being administrative, have precedence over 
all other powers and estates arising thereunder, although there is 
no clause marshalling the powers (t). 

iq) Hall V. Carter (1742), 2 Atk. 364 ; Sandya v. Sandya (1721), 1 P. Wms. 
707 ; Beynolda v. Meyrick (1758), 1 Eden, 48. It is otherwise if portions 
are appointed under a power in a former settlement (Re Noah (1856), 6 
I. Ch. B. 384, P. C.); and if a jointure is intended by tho creator of the 
power to take effect merely as one of several rentcharges, it has no 
precedence (Coore v. Todd (1857), 7 He G. M. &c G. 620). As to powers of 
jointuring, see pp. 80 el aeq , ante. 

(r) As to such powers, see pp. 72 et aeq., a'^te. 

(a) As to such powers, see p 74, ante. 

(t) Yelland v. FioUa (1604), Moore (k. b.), 788 ; Taylor v. (1794), 

2 Vos. 437 ; laherwood v. Oldknow (1815), 3 M. & S. 382, 405; Doe d. 
Courtail v. Thomas (1829), 9 B. & C. 288 ; Skeeles v. Shearley (1836), 8 Sim. 
153, 168 ; Wortham v. Pemberton, Newenham v. Pemberton (\%4n), 1 De G. 
&, Sm. 644, 6.59 : Lewis v. Rees (18.5(1), 3 K. & .J. 132, 149. 

(li) As to such powers, see i)p. 74 et seq., ante. 



( 89 ) 


Part 


PRACTICE AND PROCEDURE. 


Kino's Bench oh. 


I. IN THE HIGH COURT Ob’ JUSTICE 
Seci'. 1. An Ordinary Action in the 

Chancery Division - _ _ - - 

Sub-eoet. 1. Commencement of Action - _ _ 

Sub-sect. 2. Parties ------- 

(i.) Nocosaary and Proper Paitios - - - 

(a) Plaintiifs _ _ _ - - 

(b) Defendants _ - _ - . 

(ii.) Rcproscniative Partic.'? - _ . - 

(ill ) Joinder of Partins _ _ - . _ 

(iv.) Chanf'O of Parties _ _ _ _ . 

Sub-sect. 3. Joinder and Separation of Causes of Action 
Sub-sect. 4. Writ of Summons - - - - - 

(i ) Issiio 

(ii.) Indorsement of Cliiiin - . - - 

(ill ) Indorsement of Addr<‘.ss _ _ . - 

(iv.) Concurrent Writs _ - . - _ 

(v.^ Renowal ------- 

(vi ) Sei vice - - . _ . _ 

(a) PoisoTiiil ------ 

(b) Substituted - _ - 

(o) Out of the Jurisdiction _ - - 

(vii.) iTidorseinont of Memorandum of Service 
(viii.) Setting Aside Writ or Service - - - 

Sub-sect. 5. Aiiiioaranco ------ 

liintry 

Conditional ------ 

6. Proceedings at Chiiiiibors - - _ 

In General - - - 

In the King’s Bench Division 

(a) Before a Master - _ - - 

(b) Before a Judge - - - . 

(iii.) In the Chancery Division - - - - 

(iv.J In a District Registry- - 

(v.) Appeals from the Judge in Chambers - 

Sub-sect. 7. Proceedings in Divisional Court - 
Sub-sect. 8. Summary Judgment - - - - 

Sub-sect. 9. Summons for Directions _ - - 

Sub-sect. 10. Interlocutory Proceedings - - - 

(i ) Accounts, Inquiries, and Is.suo8 - - - 

(li.J Admissions 

(lii.l Amendment - - - - - - 

(iv.) Compounding Penal Actions - - _ 

(v.) Consolidation ------ 

(vi.\ Interim Preservation of Subject-matter 
(vii.) Inspection of Property - - - _ 

(viii.) Irregularity 


(ii:] 

8ub*soct. 


PAGE 

99 

- 99 

- 99 
99 
99 
99 

- IQl 

- 103 

- 104 

- 107 

- 108 

- 109 

- 109 

- 110 
- 112 

- 113 

- 114 

- 114 

- 115 

- 117 

- 117 

- 123 

- 123 

- 124 

- 124 

- 120 

- 126 
- 126 
- 128 
- 128 

- 129 

- 130 

- 131 

- 132 

- 133 

- 134 
135 

- 137 

- 137 , 

- 138 

- 139 

- 141 
142 

- 142 

- 143 

- M4 





90 


Practice and Pbocedure. 


pAoa 

Part I. IN TB!!E) HIGH OOUllT OF JUSTICE—conliwjterl. 

Sect. 1. Air Ordinary Action in the Kinq’8 Bench 
Chancery Division— conW»«fid. 

Sub-sect. TO. Interlocutory Proceedings— coniinH&l. 

(ix.) Notices to Admit and to Pr^uce _ - . 145 

. (x.) Notice to Admit Facts - _ . - - 146 

(xi.T Notice to Use Evidence already Taken - - 146 

(xii.) Payment into Court ------ 147 

(xiii). Roniitting to County Court _ _ - - 161 

(xiv.) Security for Costs 162 

(xv.) Setting down Point of Law for Hearing - - 166 

(xvi.) Stay of Proceedings - - - - - -165 

(xvii.) Transfer ------- - 158 

Bub-sect. 11. Disooiitiuunnce ------ 159 

Sub-sect. 12. Notice of Intoiitiou to Proceed - - - 160 

Sub-soot. 16. Special Case ------- 160 

Sub-soct. 14. Trial without Pleadings - . - - - 161 

Sub-sect. 15. Third Paiiy Procedure ----- 162 

Sub-soct. 16. Compromise of Action ----- 165 

Sub-sect. 17. Service of IVoceedings - - . . 169 

Sub-soct. 18. Trial - -- -- -- - 171 

(i.) Mode. 171 

(li.) Place . - - . - - - 174 

(iiL) Notice - - - - - . 174 

(iv.) Entry _ - - . - . 175 

(v ) Po.stpoiioment -- - - -176 

(vi.) Impounding Documents ----- 176 

Bub-sect. 19. Costa -------- 170 

^i.) Jurisdiction to Award Costs _ - . - i76 

(li.) Coats in Discretion of the Judge - - - _ 178 

(iii.l Costs to Follow tho Event - - - - - 180 

(iv.) Actions which might havo been brought in tho 

County Couit _ _ _ - - - 182 

(v.) Amount and Allowance of Costs- - - - 183 

Sect. 2. Actions by and against Pauters . . _ . ise 

Sect. 3. Ohiginating Su.vmons ------- 186 

Sub-sect. 1. When Applicable " ■ 186 

Sub-sect. 2. Form and Issuo of Originating Summons - 187 

Rub-sect. 3. Service - - - - - - 187 

Sub-sect. 4. Aiipc-ir^nce - - - - - - -187 

Bect. 4. Proceedings Peculiar to the Chancery Division - 188 
Sub-sect. 1. Motions ------- - 188 

Sub-sect.'2. Petitions 188 

f Sub-sect. 3. l^ocedure in Chambers ----- 189 


Part IT. IN THE COURT OF APPEAL.192 

Sect. 1. In Qenewal - -.- 192 

Sect. 2. When Atpeal Lies ------- 193 

Sect. 3. Who may Appeal - - - - - - -195. 

Sect. 4. Time tor Appeal - -.196 

Sect. 6. Notice and Entry of Appeal.197 

Sect. 8. Cross Appeal - -- -- -- - 199 

Sect. 7. Security for Costs of Appeal ----- 199 
Sect. 8. PoiVERa on the Hearing of the Appeal - - i - 200 

SeGP. 9. When New Trial will be Granted - - - - 204 

Sect. 10. Costs of Appeal- ------- 207 









Practice and Proobditre, 


m 


Note .—Queaitoru of mere practice and procedure aro^ in principle^ outside iJie 
scope of this Work, and the folUnvtng title, althouyh it contains a comprehensiva 
statement of the subject, in so far as it is not dealt with under other titles, does not enter 
into such an exhaustive treatment as is to be found in the Yearly PraClice of the 
Supreme Court. For particular points of procedure in relation to various subjects 
and for the practice and procedure in tribunals other than the Supreme Court of 
Judicature, the reader m referred to the headings specified t» the following list of 
cross-references ,— Editors. 


For Abatement if Proceedings - 


Action, Fature and Forms 
of ... - 

Action on Ponds 
Administration of Assets - 


Admiralty Jurisdidion and 
Practice 


Appeals to the Court of 
Criminal Appeal - 


Appeals to the Divisional 
Courts - - - - 


See title Action; Bankruptci and Insol¬ 
vency ; Building Societies ; 
Chahitibs ; Companies ; Compul¬ 
sory Purchase of Land and Com¬ 
pensation; Conflict of Laws: 
Copyholds ; Copyright and 
Lii’Erary Property ; Criminal 
Law and Procedure; Crown 
Practice; Elections; Execution ; 
Executors and Administrators* 
Priendly Socie’i'ies ; Husband 
AND Wiii'E; Literary and 
Scientific Institutions; Luna¬ 
tics AND I’ERSONS OF UNSOUND 

Mind ; Moktoaoe ; Beceivers ; 
Tjh'S'is and Trustees. 

„ Action. 

„ Bonds. 

„ Bankiiui’TCY and Insolvency ; 

Executors and Administrators ; 
Infants and Children ; Luna¬ 
tics AND Persons of Unsound 
Mind; ’'.Vills. 

,, Action; Admiralty; Conflict of 

Laws; Constitutional Law; 
Couit'is; Criminal Law and 
Procedure ; Dependencies and 
Colonies ; Discovery, Inspection, 
AND Interrogatories; Distress; 
Evidence ; Limitation of Actions ; 
Prize Law and Jurisdiction ; 
yiiiPPiNQ AND Navigation. 

„ Courts; Criminal Law and Pro¬ 

cedure; Magistrates. 

„ Admiralty; Agriculture; Arbi- 

tr\tion; Bankruptcy and In¬ 
solvency; CnAHmK.s, Com¬ 
panies ; County Courts ; Coxmrs; 
Crown Practice ; Elections ; 
Estate and Other Death 
Duties ; Friendly Societies ; 
In jx'nction ; UvrERPLEADER; 
Intoxicating Liquors ; Magis¬ 
trates; Master and Servant; 
Mayor’s Court, London; 
Medicine and Pharmacy ; Ship- 
ring and Navigation, 
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For Appeals to the Ilouee of 

horde - * - - - >Sce title 


Appeals to the Vrivy 
Council - - - 


Appeals to Quarter Hesstuns 


Arbitration 


A rrest under the Debtors 

Aft - - - - 


Attachment and Comimttal 


Attachment of Debt - 


Audience in Cowt - 


Authority of Counsel to 
t Compromise an Allion - 
Authority of Solicitor to 
InstUute, Defend, or 
Compromise an Action « 


Arbitbation ; Bankiutrtcy and 
Insolvency ; Courts ; Crown 
Practice ; Income Tax ; Master 
AND Servant ; Parliament ; 
Smi'i'iNo AND Navigation. 

Admiralty ; CossTrn'TiONAL Law ; 

(.’OlIRTH ; DkRFXIU'.M'TES AND 

Colonies; Ecole,sia>’J'ioal Law; 
Edi’cation ; Prize JjAav and 
J rRi.si>irTioN. 

.\\’LVrM-.S; liAh'J'AHDY; IiURl.\L AND 
(’kkmatton; Comi’axies; Courts; 
Priendly SociEnKs; Gas; Hiou- 
M AYS, StUEJ-.TS, and BRIDGES ; 
1m)ustrtal, Provident, and 
Si MILAR Soci E riics; Inton icati no 

] il«l 'ORS; Li’N \TICS and PE1160N.S OR 

Unsound Mind; Magistrates; 
METRoroLis, Nuisance; Poor 
T,aw; Rates and Rating; 
Tlir,ATRKS AND OtHKR PLACES OE 
Kn I'URTAINMENT. 

AGiiuuLTUHK; Allotments; Arbi- 
riiAUON; Building Contracts, 
I'Nuineers AjN’d AitciiiTEcrs; 
JU’ii.DiNG Societies; Comraniks ; 
(’OMI’ULSOIiY PriidlASE OE LaND 
AND Compensation; (’opviiolds; 
ElEGTUIC lilGHTINO AND PoWER; 
Untlo.sivijs; Priendly Societies; 
Gas; Ma.stkr AND Servant; 
Mines, Minerals, and Uuarries. 

C'ONSTITUTIONM, L\w; EouiTY; 
Malicious Pi:<isj;cuTioN and Pro¬ 
cedure. 

Aruitr \tion; Bankruj’Tcy and 

JNSOLVENN.'Y ; COMl’ANiES, CON¬ 
TEMPT OE Court, Attachment, 
AND COMMITTAI : CoiU'OlU, ITONS; 
(JoiTNTY Courts , Crown Practice ; 
] )iscovEUY, Inspection, and Inter¬ 
rogatories; Estate and Other 
Ueath Duties; Evidence; Exe¬ 
cution; Execu’J’ors and Adminis¬ 
trators ; Husband and Wife ; 
Interpleader ; Lunatics and 
Persons of Unsound Mind ; 
Receivers ; Solicitors. 

Bankers and Banking; Bank¬ 
ruptcy AND Insolvency; Ciioses 
IN Action; Execution; Husband 
AND Wife. 

Barristers ; Companies ; County 
(’ourts; Courts; Ecclesiasticai* 
Law; Solicitors. 

Barristers. 


Agency; SoLicaxoRa, 
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For Bailiffs - - - -See title CotJHTY Courts ; Sheriffs and 

Bailiffs. ^ 

Bankers' Louis - „ „ Bankers and Banking ; Discovery, 

Insfbction, and Interrogatories ; 

Evidence ; Neglioence. 

Bankruptcy, Trustee in. Pro¬ 
ceedings by and aijainst - „ Bankruptcy and Insolvency; 

Eiuudulent and Voidable (Jon- 
veyances ; Lunatics and Persons 
OF Unsound Mind. 

Bonds - - - - „ Admirai.ty ; Bonds; Executors 

and Administrators; Uusband 
AND Wife; IjJAiit.vtion of Actions; 

Lunatics and Persons of Un¬ 
sound Mind; BeVENUE; tSllll’l’lNG 
AND Navigation. 

Ceritorart . - . „ B\stardy; CountyCot'iits; Courts; 

(’kiminal Law and Procedure; 

Crown Practice, Husband and 
Wife ; Magistrates ; Mayor’s 
(^ourt, London ; Hates and Bating. 

Champerty - - - „ Action ; Contract. 

Charging'Order - - Companies; Husband and Wii?e; 

Lunatics and Persons of Un- 
.souND Mind; Beceiveks. 

Charities - - - - Chvritiks. 

Chases in Action - - „ ]{\nkiiuptcy a.vd Insolvency; 

Bills of Bxch vnge, Promis.soky 
Notes and Negotiable Insiru- 
.MLM'.s ; Bonds ; Ciioses inaction; 

CoMP-ANiKs; OoNTR.vor; Copy- 
RU.iiT AND Literary Property; 

Damages; Ecclesiastical Law; 

E.vecutors and Administrators; 

Injungiton; Mori gage, J’eusonal 
1’roi'ERty ; Beceiveks. 

Ctrl nits - - - - .. Courts. 

Clenpjmcn - - - „ Burial and Cre.\iation; Con- 

STITU ITONAI. Tj.VW; E('CLKSIA.ST1C.VL 

l.Aw; E.necution; IIu-sband and 
W ll K. 

Cognovit - - - - I ieeds and Other Instruments. 

Colonvtl Appeals - - „ Courts; Dependencies and 

(colonies ; Prize Ijaw and 
Jurisdiction. 

Commissions - - - „ Admiralty; Courts; Evidence; 

LuN.vncs and Persons of Un¬ 
sound Mind. 

Companies, Proceedings by 
and against - - - (’oMPANlES. 

Contempt of Court - - „ Contempt of Court, Aitachment, 

AND Committal; Coun'iy Courts; 

Dependencies and C!olonies ; 
]'jCCI,E81asti(lil Law ; Elections ; 

Husband and Wife ; Injunction ; 

Prisons ; Solicitors. 

Convicts- - - - Criminal Law and Procedure; 

Prisons. 

Counterclaim - - - ,, Pleading; Set-off and Counter- 

claim. 

County Courts - - - ., CouMY Courts ; Courts. « 

Courts - - - - Courts. 

Criminal Law and Pro ¬ 
cedure - « •> • II Criminal X^aw anp Frocepuri. 
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For Oroum and Executive 

Crown Office - 

Crown PracUee 
Damages in Oeneral - 
Default - - - - 

Demand of Cc^j Warrant- 


Detinue • 
Discovery 


Distringas 

Divorce - - - 

Ecclesiastical Courts - 
Ejectment 


English Information 
Equitable Defences - 
Evidence - - - 


Execution « - _ 

Extension of Judgments 
Firms, Proceedings by and 
against - - - 

Foreign Judgments - 
Friendly Societies, Proceed- 
mgs by and against 
Oarnishee _ . . 

Ouardiansiad litem - 


Habeas Corpue 


Bee title OowsTlTtmoNAL Law. 

„ Oeow Peactice. 

,, CeoWN PjEAOnCE. 

Damages. 

,, Judgments AND Ordehs ; Pmawng. 

„ Action ; Oeiminal Law and Peo- 

ceduee; Malicious Peoseoution 

AND PbOCEDUBE ; POLICE. 

Thover and Detinue. 

„ Admiralty ; Bankruptcy and 

Insolvency ; Boundaries. Fences, 
AND Party Walls ; Building 
Societies ; Companies ; Discovery, 
Inspection, and Inteheogatories ; 
Bxecutohs and Administrators; 
Kusband and Wife ; Industrial, 
Provident, and Similar Socie¬ 
ties; Insurance; Interpleader; 
Libel and Slander; Lunatics 
AND Persons of Unsound Mind ; 
PAiiTNERSnip; Receivers. 

„ Companies; Execution; Husband 

AND Wife. 

„ Husband and Wife. 

,, Courts; Ecclesiastical Law. 

,, Action; County Courts; Execu¬ 

tion; Judgments and Orders; 
Landlord and Ten.\nt; Mort¬ 
gage. 

„ Crown Practice. 

Equity; Pleading. 

„ Admiralty ; Arbitration ; Bank¬ 

ruptcy AND Insolvency ; Boun¬ 
daries, Fences, and Party 
Walls ; Companies ; Conflict of 
Laws; Criminal Law and Pro¬ 
cedure; Custom and Usages; 
Easements and Profits a 
Prendre ; Elections ; Evidenije ; 
Guarantee ; Husband and Wife ; 
Injunction ; Insurance ; Inter¬ 
pleader; Judgments AND Orders; 
» Libel and Slander ; Lunatics 
AND Persons of Unsound Mind; 
Magistrates ; Malicious Pro¬ 
secution AND Procedure ; Negli¬ 
gence ; Nuisance ; Shipping and 
Navigation ;. Wills. 

Execution. 

,, CONFMCT OF LAWa 

Partnership. 

Conflict of Laws. 

Companies ; Friendly SociETiEa 
Execution. 

„ Action; Courts; Infants and 
Children ; Lunatics and Per¬ 
sons OF Unbound Mind: 

Crown PpAoriCE; ExtradeAon A3n> 
Fuoin^ Offenders ; BtAGt9> 
TRATEB; Pbisons, 
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Vor Suthand and Wife^ Pro- 
ceedinga between - 
Imprieorment for Ddd 

Jnfanie, Prweedinga by and 
aga%net - _ - 

Infertor Courta 


Information 

Injunction 

Inspection 


Interpleader 


Interrogatories - 


Judgments _ _ . 

Judicial (Jomniimoners 


Judicial Committee of the 
Piioy Council 
Judicial Trustee 
Juries - - - - 


Jurisdiction 


Latin Information - 
Limitation of Action 


Lunatics, Proceedings by 
and againd ~ - 


See tiife Husband and Wft'ii. 

,, Bankruptcy ^ and iNsotvENOf 

Prisons. 

Companies; County Courts; 

Infants and Children. 
Admiralty ; County Courts ; 

Courts ; Magistrates ; IiIayor's 
Court, London. 

,, Criminal Law and Procedure ; 

Crown Practice; Magistrates. 
Equity ; Injunction. 

„ Bankers and Banking ; Discovery, 
Inspection, AND Interrogatories; 
Elections ; Evidence. 

,, Auction and Auctioneers; Bail¬ 

ment ; Execution ; Interpleader ; 
Sheriffs and Bailiffs. 

„ Admiralty; Bailment; Bank¬ 

ruptcy AND Insolvency ; 
Barristers ; Companies ; Copy¬ 
right AND Ln’ERARY PROPERTY ; 
roliPORATiONS; Crown Practice; 
Ei.rctions ; Evidence ; ExEcr.’TOKs 
AND Administrators ; Husband 
AND Wife ; Lunatics and 
Persons of Unsound M[ind. 

,. Jl'DGMENTS AND ORDERS. 

„ CointTS ; Estate and Other Death 

Duties ; Income Tax ; Land Tax ; 
Prize Law and Jurisdiction ; 
Bailways and Canals ; Eevemie ; 
Sewers and Drains ; Tramways 

AND ]jJQIIT EaILWAYS. 

,, Courts. 

,, Trusts and Trustees. 

,, Compulsory Purchase of Land 

AND Compensation ; Coroners ; 
C'ouNTY Courts; Criminal Law 
AND Procedure ; Husband and 
AVife; Juries; Magistrates. 

,, Admiralty; Arbitration; Bank¬ 

ruptcy AND Insolvency ; Com¬ 
panies ; County Courts ; Courts ; 
Crown Practice; Dependencies 
AND Colonies; Extradition and 
Eugitive Offenders; Intoxicat¬ 
ing Liquors ; MiAoisTRATEs; 
Mayor’s Court, London ; Parlia¬ 
ment; Prize Law and Juris¬ 
diction; Shipping and Naviga¬ 
tion. 

Crown Practice. 

„ Limitation of Actions ; Publio 

Authorities a,.'d Publio 
Officers. 

A 

„ Lunatics and Persons or Unsound 

Mind. 


Maintenance - - - » Action. 
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t'oT MoHcvm Abuse »/ fHvH 

JVoceedinga*- - - See title Mai,IC10VB Pbosecutiom’ AND FnO- 

CEDUBE. 

MalicifjHS Procurement of 

Issue of Search Watrunt ,, ATaeiciovs Pkosecution and Pro- 
- CEDURE. 

AMicious Prosecilliiin - „ MALICIOXia Pbosecution AND PRO¬ 

CEDURE. 

Alan'Jamvs - - - (\>x’NTY CoDiiT.s; Crown PRACTICE; 

Husband and AViee ; Magis¬ 
trates. 

AJarried Women, Proreerl- 

tnya bij and (ujainst - B.snkuui’Tcy and Insoi.vency ; 

(’Ri-MXNAE Law and Procedure ; 

IlXTSIlAND AND WlEE; LiUKL AND 

Sj.andeh. 

AI a I/or’s Court - - - Mayor’s Court, London. 

Ne exeat rc/f no - - - „ Constttxttxonar Lvw ; Equity; 

VX.ICIOUS Prosecution and Pru- 

( liUUliE. 

Xc.rt/’’riend - - - AiTD'V; Infants and Cirxx.DRBV; 

IA \ TICS AND Persons op Unsound 
Min ». 

Notaries Not\rie3. 

Notice of Aiiwii - Action ; Admirai.ty. 

offiiial'Ihhrets - - , A RBITRATION ; COURTS ; DaMAOES. 

O/Hctal Solicitor - - Courts. 

Orders in. (lencral - - Judgments and Orders 

Parties in I'artimlar 

Proceed my a - - - ,, Action; .Agency; liANifRUi-TCY and 

Insijlvency ; IIuiuding Societies ; 
CiiAiuTiFs; Clubs; Co.mmons and 
Rights of Common ; Companiks , 
CoNSTiTUTioNAi. li \w ; CouroiiA- 
TIONS ; I^CCLESIAS'ITC.AX. JjAW ; 

• Ei.ections; Hxeoutors and Ad¬ 

ministrators ; Friendly Socie¬ 
ties; Husband AND Wife; Indus¬ 
trial, Provident, and Similar 
Societies; Inf'ants and Chil¬ 
dren ; Insurance ; Interple.' dek; 

lilTEBABY AND SCIENTIFIC INSTITU¬ 
TIONS ; Loan Societies ; Local 
Government; Lunatics and Per¬ 
sons OF Unsound Mind ; Master 
AND Servant ; Misrepresentation 
, AND Fraud ; Money and Money- 

' Lending ; Partnership ; Patents 

AND Inventions; Police; Poor 
Law ; Post Office ; Prisons ; 
Public Authorities and Public 
Officers ; Eoyal Forces ; Shf.riff8 
AND Bailiffs ; Shipping and Navi¬ 
gation; Solicitors; Stock Ex¬ 
change ; Trade «■ and Trade 
Unions ; iTrustb and Trustees, 
Partition ^ PARTITION. 

Partners- - - ,, PARTNERSHIP. 

Office - - - Courts. 

Personal BejireeerUatiota, * 

Actions by and ayamst - „ County Courts ; Executors and 

Administrators. 
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For Petition of UigM 
Pleading - 


Pleading, Effect of Default oj 

Practice and Procedure in 
Particular Matters 


See title CojrsTmrnoflrAii Law ; Obown Pbao- 

TICE. , 

„ Admibalty ; Bakhistkks ; CnowN 
Pkactick; Damages; Diieks aku 
Other Instruments ; Discovery, 
Insi’ection, akt> Interrogatories ; 
E0CI.ESIASTICAL Law ; Bstorvel ; 
Evidence ; Guarantee ; High¬ 
ways, Streets, and Bridges ; 
IIusHAND AND Wife ; Infants and 

OlfllJiBKX ; lNa’Eia'EEAi>EH ,' LiBED 

and Seandek ; Limitation of 
Actions ; liiTUKAUY and Scien¬ 
tific Institutions; rLEADiNo. 

„ Admirauty ; Damages ; Judgments 
AND Orders; Pleading. 

,, Admiralty; Ahuitration ; Bank- 
RUl'TCY AND INSOLVENCY ; BAR- 
histi'Us ; Bastardy ; Bills of 
•Sale ; Bonds ; Building Sinjik- 
TIES ; Ciiahities : Companies ; 
OoMi'i'LSOHY Purchase of L-ycd 
AND CoMPKNS UI'ION ; CONFLICT 

OF Lvws ; Constitutional Law; 
Co.M'HMi'T OF Court, .\.tt\ch- 
Mj;.\ I’, AND CoMMl'ITAL ; CoN- 
Tlixcr, (lOPYRKJHT AM) rjll’KIlAllY 
I’roI'ERIy; Coroners; Corj’oka- 
Mo.Ns; Coi:j('j'.s: Crown Practice; 
Cl sTOM A.M) Usages; Damages; 
Discovery, Insi-ec’I'ion, and Inter¬ 
rogatories ; Kcclesiasttcal Law ; 
I'lLEmoNS; Estate and Other 
Death Duties; ISvidenle; Exe- 
cuiion; Executors and Ad-mini- 
sTRAL'otfs; Extradition and 
J’’ romvK Offenders; Perries; 
Eisdfuifs ; Fraudulent and 
Voidable Conveyances ; Friendly 
aociETiKs; Guarantee: llioii- 
WVYS, S’lREETB, AND BRIDGES; 
H LSBAXD AND WiFE ; INCOME TaX ; 

Infan'i's AND Children ; Inhabited 
ILouse Duty ; Injunuiton, Insur¬ 
ance ; Interpleader ; Judg¬ 
ments AND Orders; Juries ; 
Ijvnd Improvement; Landlord 
AND Tenant; Libf,l and Slander ; 
Lien; IjImitation of Actions; 
Literary and Scien'jtitc Insthtt- 
T10N8; Loan Societil.s ; Lunatics 
AND Persons of Unsound Mind; 
Magistrates: Master and 

.Servant; Mayor’s (Jourt, Lon¬ 
don ; Misrepresentation and 
Fraud; Mortgage; Nuisance; 
Parliament; Partition; i 
Partnership; Pat^:nts and In¬ 
ventions; Poor Law; Prisons; 
Railways and Canals; ^tes 
AND Bating; Beoeivbrs; 
Bevbnub; Botal Fonos^ Salb 
OF Land; SoLionons; Snaino 


K 


XXIII. 
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For ['rndvc and Prmfdurf in 
I'artitnlar Maltvs- ron- 
Untied - - - - .SVr tiih 


rreliminartea to Cotnntaue 
mmt of Action 
Prchminary Art 
I'risonera - - - 

Prohaie Practice 

P-ohibiUon 

Public Antbontirs - 

J’lihlic Trustee - 
Quarr Imjiiht - 
Quo IVairauto - 
Jteieirers 
liccavery of JmilU 


liefer fee, Ojfflrinl and 
Special - . . 

Itrferences by Vonaent out 
of Oonrt - _ - 

lieferences to lie ferns 
lleferences vrtJcr Order oj 
Court - - - - 

lit lief in Kjerttncul i'lu- 
eeedinys _ _ _ 

Repleutn - - - - 

Set-ojf - - - 

Sheriffs and Bailiffs - 
Solicitors _ - _ 

Statutory Bur, I'room to 
I’rerent . - . 

Siibjwena - - - - 


Summary Juri^dirUou, 
Courts of - - • 
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Part I.- In the High Court of Justice. 

Sect. 1. —An Ordinary Action in the King’s Bench or 
Chnncery Division, 

Sua-Si:<T. 1.— Cimmencemnit of Action. 

169. An action in the King’s Bench or Chancery Division of the 
High Court is generally (a) commenced by a writ of summons or by 
an originating summons (/>). 

Sliu-Sect. 2.—rartifs. 

(i.) Neccamry and l*roper rartics(c). 

170. In order that an action may be properly constituted, there 
must bo at least two persons, one the plaintiff or the person who 
sues, and the other the defendant or the person who is sued. 

(a) Plaintiffs. 

171. A person cannot bo a plaintiff ujiless he has a vested 
interest in the siibjcct-mattcir of the action (d). 

172. In an action founded on contract, the proper plaintiff is 
the person with whom or on whoso behalf tlie contract was made, or 
the person in whom the right of such person under tlae contract is 
vested (e). 

If a contract between two persons is intended to secure a benefit 
to a third person in such circumstances that the third person has 
a beneficial right as cestui que ti'ust under the contract, the third 
person has a right to sue under the contract or for the enforcement 

(а) “I read Order 2, rule 1, as meaningthat eyery action is to be commenced 
by a writ of humimms, excojit where othorwiio 2 >rovidod by the Eiilcs” [He 
Fawsitt, Oalloml v. lSi<rton (1885), 80 Gh. 1) 231, C. A., /)er Cori’ox, Jj.J., at 
p. 233). 

(б) B. S. C., Old. 2, r. 1. Aa to the n'caninK of the term " action ” and as to 
who may be parties to an action, and as to the steps which m certain cases 
must be taken before cummenciug an action, see title Aonow, Vol. I., jip. 2 
d seq., 17 et sea., 22 et seq. As to jiroceedinga by the Crown, see title Crown 
BiiAcrncE, Vol. X., pp. 1 ef seq. 

(c) As to the distmotion between necessary and proper parties, see Mimey v. 
Ileynes (1888), 21 Ci. 13. i). 330,0. A.; Merry y. Pownutl, [1898] 1 (Jh. 308, 312 ; 
and the cases cited in note {k), p. 12U, iiost, see also as to joinder of necessary 
parties, pp. 104, 105, jmt. 

(d) Fulham v. McCarthy (1848), 1II. b. Cos. 703 ; see Sjiain {Knxj) v. Machado 

(1827), 4 Enas. 225; Padwu'k v. Plait 11 I3i*av. 503; Pearce v. Watkhts 

fl852), 16 Jut. 832; Clowes v. Ihlhard (1876), 4 CTi. 1). 413 ; Vtola v, Uiekmaa 
(1912), 47 L. J. 267. A pei-son who sues on behalf of others is interesteil within 
the meanmg of the rule as laid down in the text, soyira {The Charlotte, [1908] 
P. 206, 0. A. ; SCO Catt y, irood, [1908] 2 K. B. 458, 473, G. A.). As to an 
action on behalf of au infant, see title Infants and Chit.dbt:n, VM. XVII., 
pp. 133 et seq. As to an action by a lunatic, see title Lunattcs and Pbrsons of 
Unsound Mtni), Vol. XIX., JI. 462. As to an action for a declaratory jiidgmentl( 
see title Jitdomkni.s and Orders, Vol. XV'III, pp. 183, 184» 

(«) Lush’s PkTtctice, .3rd od., Vol. I., p 7. As to assignment, see title 
Choses in Action, Vol. IV., pp. 365 et seq., 367 et seq. As to the effopt of the 
deathnof the person entitled, see title Kxecutohs and AdeinIstrators, 
Vol. XIV., pp. 224, 226; as to the effect of banktuptoy, see title Bankrupt lY 
AND InsOCVENOY, Vol. 11., p. 16J. 


Shot. l. .. 

An Ordinary 
Action hi 
tbeSlnff's 
Bench or 
Chancery 
Division. 

Writ etc. 


Parties. 


Plaintiffs. 


Action of 
contract. 




100 


Practice and Procedure. 


sact. 1. 

An Ordinary 
Action In 
the King’s 
Bench or 
Chancery 
Division. 

Action of tort. 


latcrferoace 
with public 
right or per- 
foroMince of 
public (Inly. 


of the eoTitract (/). But, except where there in such a beneficial 
rip'ht, ail agreenrent by one person with another for the benefit of a 
thinl person gives the third person no right to sue (/y). 

If the promise, in respect of the broach of which an action is 
brought, was made jointly to several co-contractors, all the persons 
to whom the promise was made should join in suing (/i). 

173. In ail action of tort the proper plaintiff is the person who 
has sustained the injury, that is, the person whose rights have been 
infringed by the wrongdoer, or the person in whom the right to 
sue is vested (i). Where several persons are injured by a joint 
tort, it is not necessary that all who are injured should join as 
plaintiffs; any one of the persons injured may sue without joining 
the others (A). 

174. [n an action to restmin interference with a public right, or 
to compel the performance of a public dut}', the Attorney-General (/) 


(/) GamJy t. (Utndi/ (188H), .’10 (Ih. D. oT, C’. .A , Tomhe v. Mel)opoltian limi- 
way IVatelioitsinif Co. (1871). 6 Ch. App. 671, lie Flnrelf, Murray v. FLauell 
(1688), 2.’> Ch. IJ. 89, C. A.; (Jreyory v. Wtlliama (1817), 8 Mer. 682 ; see Jie 
If Anyihau, Awlrfwe v. Andreioe (1880), 16 C’h. 1). 228, 2‘12, O. A. As t(j 
specific perfonuaiioe generally, see title SrEcri'ic Peufoiimaxck. 

((/) lit Emprrat Knytareriny 6’().(188()), 16 Ch. 1). 126, C. A. ; Colyenr v. Mnl- 
yravt {Counteta) (1836), 2 K'oen, 81 ; Engot Pneumatic Tyre Co v. Chp/ier 
PneuwaUr Tyr* Cd., [1902] 1 ('h. 146, 0. A.; Tweddle v. Atinuaon (1861), 1 
11. & S. 898. As to action', by and against pi-incipal and agents, see title 
Agency, VoI. 1., pyi. 206, 208. As to actions ny consignoro and consignees, 
see title Oaruikks, Vol. IV., p. 94 

{h) See Kendall ▼. llamiliun (1879), 4 App. Cas. .lOl, 6t8, but see p. 105, 
poat. If a co-contmetor refuses to be joined ns plaiutill after tender made of an 
indemnity against costs, ho may be made a defendant and the action 
may proceed (CuUen v. A'anui/f*, [1898] 2 Q. 11.380; see M’tlsoft v. ChunU 
(1878), 9 Ch. J). 5,52). One of several tenants in common of a revojsion 
expectant on the detenniiintion of a lease, can sue for breach of a covenant in 
the lease without joining the other tenants in common (i.'jberta v. Holland, 
[1893] 1 Q. 11. 665); and sec title Landeord and Tenant, Vol. XVllL, 
pp. 343, 344. 

(t) As to a master suing for an injury to his servant, see title Master and 
Servant, Vol. XX., p. 275. As to injlirios to property, see titles TresI’aiss ; 
Trover and Detinue. As to toibgenerally, see title Tort. 

(A) Eoberti r. Holland, [1898] 1 Q. B. 665; Sheehan v. Great Kaatern Pad. 
Co. (1880), 16 Ch. D. 69; f,aun v. llenad, [1892] 3 Ch. 402, 412, C. A. 

(/) As to the Attorney-rjonoral, see title Constitl'Tionai, IiAW, Vol. VII., 
pp. 71—76. As to the nature, of some of his lights and duties and of the pro- 
('.eedings in which he may be a party, see titles Action, Vol. I., pp. 9, 28; 
liAKiusTERa, Vol. n., pp. 411, 414, 416; Boundaries, Fenues, and Party 
WAix8,Vol.m., p. 118; Charities, Vol. IV"., pp. 189, 312, 313, 316, 318—328, 
333 • -335, 353; Constitutional Law, Vol. VI., pp. 411, 412; Corporations, 
Vol. VIII., p. 400; County Courts, Vol. VIII., pp. 640—643; Courts, 
Vol. IX., p. 112 ; Criminal Law and Brooeditre, Vol. IX., pp. 292, 329, 
note (a); Crown Practice, Vol. X , pp. 10, 20, 21, 31, iiote( p), 32, 35, 37, 38, 
185, 162, 164, 181, 189, 20t, 205, 207, 209; Elections, Vol. XII., pp. 462, 469, 
\>19; Friendly Societies, Vol. XV., p. 191; Highways, Streets, and 
Briduks, Vol. XVI., pp. 158, 239, 246 ; Injunction, Vol. XVII, pp. 227—^229, 
234, 235, 271, 286; Libel and Slander, Vol. XVIII., p. 740; Lunatics and 
Ferson/i of Unsound Mind, Vol. XIX., p. 423; Magistrates, Vol. XIX., 
pp. 557, 661 ; Mines, Minerals, and Quarries, Vol. XX., p- 602; NutUancb, 
Vol. XXI., pp. 550 et teg. ; PARLIAMENT, YoL XXL, p. 659, note (e) ; 
Sevenue; 'Waters and Wateboouubeb. 
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is a neccsHary party (yh). except ( 1 ) where the interference with s*ot. l. 
the public right is at the same time a special interference with An Ordinary 
some private right (n), and (2) where the special damage is suffered Action in , 
over and above that suffered by the general public, though no B^g's 

special private right is also interfered with (o). In both of these ^ 

excepted cases a plaintiff may sue without joining the Attorney- 
General. Where the Attorney-General is a necessary party the 
action is generally brought by him at the relation of the person or 
body wbo seeks to enforce the performance of the public duty or 
restrain the interference with the public right, such person or 
body being liable for costs (p). Leave must bo obtained from the 
Attorney-General before the action is brought ( 7 ). 

175. In an action for the recovery of land the proper plaintiff Uecoreryof 
is the person in whom the legal estate is vested and who is entitled 

to posi-.e.ssion of the land (r). 

176. Til an action founded on an equitable right the proper Equitable 
plaintiff is tlie person who is interested in the relief which is claimed 

in the aition (s). 

(b) Dffewkniis. * 

177. No person can be a defendant unless the plaintiff claims Defeadanu 
damages from him, or some relief or the enforcement of a right 
against him (f). 

{m) jra/sou V. Jfijllie CQriniratu»i (19(Ki), ‘22 T. L. K. 'lAft ; Ihcoujjort Vorpora- 
lt07i V. Tozti'y [ll/O.l] 1 (.'h 760, (\ A ; linyc\. J’axhlniqtm lic/rov<jh VouikiI, [IWO.'J] 

2 Ch 66G, (J. A. ; 'I'oUcnhnni I'rha/t Omfru't Covneti v. \] ttlt07ns(/n Sonii, [ISOO] 

2 U !>5S, (.!. A.: v. I'ontijprnhl \\’<iicrirorJ:s Co., ^ISOS] 1 Oh. !J8H. 'J'he 

Attorney-Oi'iioiiil has no light to kuo when tho light whiohlius been uifringod 
18 cnjo>od by i.iil_\ n liniitod t-Rctitin of the public anti Sjialding Ih'ral 

Couvitl V. (iurnev, [1{1()7] 2 K. B. ISO) 

(rt) Jji/onv. h' I'o (1870), 1 App. (."'as. 062, v. Jlohaon (1880), 

14 Oh. i). 542; Crfidin-ij \. (hli fiatfr Cor/ihrnttiw and (1882), 21 Ch. I). 

111; A -({. V. Logan, [18yi]2 Q. H. 100 ; IMft'id {DaU) v. A’/Os, [lilOl] A. 1 , 

MarruiU v. Foat Guimtend Gas avd, IFVrfe?’ 6’»i, [1909] 1 Ch. 70 ; compare Jones 
V. TJaunost Urban Comuul, [1911] 1 Ch. 39.‘1 

(o) Iveson v Mooie (1009;, 1 Ld. Eayiii. 480; llenjamni'v. Storr (1874), L. 11. 

9 C. P. 400 ; 11 t^ifc?6()//(iwi v. Derby (Laid) (1867), L. E. 2 Exch. .HIO ; lioyre v. 

DaUdingtov lioroiigli Coniictl, [1903] 1 _ Ch. 109, per BT;cKi,!'.y, J., at p. 114. 

The London County Council may, without joining the Attoiney-GeroTal, 
maintain an action agmiiHt persons who inteifero with tho control or inunagc- 
ment oi matters within its control or management {London County Connulv. 
tiouth Metropolitan Oas Co., [1904] 1 (Jli. 70, 86, C. A.). 

(p) A.-G. V. tieott, [1905] 2 Iv. B. 160, C. A. ; A.-G. and Sjedding linial 
Covncil V. Garriei', supi-a, at p. 485; see also Jie Cardwell, A.-G. v. Day 
(1912), 106 1j. T. 753. Tho action is styled thus :— " Tho Attoriiey-Ooneral ut 
the relation of . . . ” ; and tho relator is not joined a.s a co-plaintiff unless he 
has a separate cause of action or there are sjiecial circumstances; see A.-Q. v. 

Barker (1900), 83 L, T. 245. CIaim.s by the Attorney-Geiieriil and by the 
relator which aro inconsistent with one another cannot be joined (A.-G. v. 

Durham (Karl) (1882), 46 L. T. 16). 

( 7 ) Application is made at the Law OOicers’ Depaitment, Eoyal Courts of 
Justice. • 

(r) Cole, Law and Practice in Ejectruent, pp. 66 , 73; and* 6 ce, fuither, title 
Landlord and Tenant, Vol. XVlIl., pp. 668 , 559; Beal Phopebtt and 
Chattels Beal. ... * 

(•) tSee Calvert, Parties to Suits in Equity, p. 109. As to the nature of 
equitable relief, see title Equity, Vol. XIII., pp. 1 e# seq. 

(f) Deutsche National Bank v. Daul, [1898] 1 Ch. 283 ; see Wilson v. Church 
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178. The proper defendant in an action of contract is the person 

^vho made the pvomise for the breach of which the action is brought, 
or the party who is liable for the contracts of such person or to 
whom the liability under the contract has passed {u). * 

When two or more persons are jointly liable under a contract, 
they should all be joined as co-defendants, and a defendant who is 
thus jointly liable, and who has been sued without such persons 
being joined, is entitled on application to have the action stayed 
until the other persons liable are joined as co-defendants (?;). 

179. The proper defendant in an action of tort is the wrong¬ 
doer, or the person who is liable for the acts of the wrongdoer, or 
to whom the liability for the injury has passed (a-). 

If several persona jointly commit a tort, they may all be sued 
jointly for such tort, or any one or more of them may be sued 
separately, and if one of several wrongdoers is thus sued the 
plaintiff cannot be obliged to join any of the others as co-defen¬ 
dant (a). 

180. In an action brought for the recovery of land, all the 
persons who are in possession should in general be joined as defen¬ 
dants (b). 

181. The proper defendant in an action brought to enforce an 
equitable right is the person against whom the relief claimed in 
the action is sought (r). In such action all persons whose presence 
before the court is necessary to enable it to give the relief sought 
should be made defendants ((/). 


(1878), 9 Ch. 1). 552 ; Afaihias v. Vflts (1882), 46 L. T. 497, 502, C. A. ; v. 

BfTmondsey Vestry (1883), 23 Ch. D. 60, 0. A.; Bimtall v. Beyfus (1884), 26 
Ch. D. 35, C. A.; Moser y. Marsden, [1892] 1 Ch. 487, 0. A.; see Vaimseur v. 
JCriipp (1878), 9 Ch. IX 351, A. As to an action for a merely doclaratoiy 
judgment, see R. S. C., Ori 25, r. 5; West v. ihrynne, [1911] 2 Ch. 1, C. A.; 
title jTjDGMFKTa AND Orddbs, Vol. XVIII., pp. 183, 184. As to such an action 
against the Attorney-General as representing the Crown, see Dyson v 
[1911] 1 K. B. 410, 0. A. 

(u) As to joining a person as defendant who Tefuses to join as plaintiU, see 
note (A), p. 100, ante; p. 106, jiost. 

(v) Kendall t. Ilamilton (1879), ;4 App. Cos. 504; Pilley y. BoMmon {18B8). 
20 Q. B. 1). 155 ; Farddl Traction Kaulage Co. v. Basset (1898), 16 T. li. R. 204. 
C. A.; Jones v. Hughes, [1905] 1 Ch. 180, C. A.; Young t. Cuthbert, [1906] 1 
Ch. 451 ; Hammond y. S^ofidd, [1891] 1 Q. B. 453, As to the effect when a 
co-defeud^nt cannot be served, see Wilson v. BaUarres Brook SUamship Co., 
[1893] 1Q. B. 422, Q. A. If the liability is joint and sevoral, the persons liable 
can be sued separately (R. S. C., Ord. 16, r. 6). As to joinder of defendants by 
third party procedure, see pp. 162 et aeq,, post. 

(ct) See titles Aobnoy, Vol. I„ pp. 211, 214; ExECxrrons and Adminis- 
TEATOKs, Tol. XIV., p. 312; Husband and ‘Wife, Vol. XVI., p. 436; Master 
.),ND Servant, Vol. XX., p. 248; Negligence, Vol. XXZ., p. 471; Tort. 

(a) Bnllon and Leake, Precedents of Pleading, 3rd ed., p. 708. As to the effect 
of judgment against one joint tortfeasor sued separately, see Brinmead v. 

g arrison (1872), L. B. 7 0. P. 547 ; The Seacombe, The Devonshire, [1912] P. 21, 
A.; and see, further, titles Libel and Slander, Vol. XVIII., p. 616, note (a) ; 
Tort. 

(6) Doe d. Darlington {Lord) v. Cork (1825), 4 B. A C. 259; but see Gsen v. 
jrirT>ny,»-[1905] I K. B-162, C. A. « 

fs) Ikwtaehe Nationed Bank v. i^uf, [1898] 1 Ch. 283. 

\J) See C alvert. Parties to Suits in Equity, pp. 3, 67. 
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(ii.) Repreientative Partiea, 

182 . Where there are numeroas persons having the same 
interest in one cause or matter, one or more of such persons may 
sue or be sped, or may be authorised by the court or a judge to 
defend, in such cause or matter, on behalf of or for tlie benefit of 
all persons so interested (e). 

The court or a judge (/) has power to appoint one or more 
persons to represent an heir-at-law, customary heir, next of kin, or 
class, when it is not known or is difficult to ascertain who is or 
ore such heir, next of kin, or class (p), and the judgment of the 
court or judge in the presence of the persons so appointed is 
binding upon the person or persons so represented Qi). 

If a deceased person who was interested in a matter has no legal 
personal representative, the court or a judge may appoint someone 
to represent his estate for all the purposes of the matter (t). 


AuOrdlnatjl 
Aotlimin 
the fflng’s 
Bench or 
C^iancery 
IBvfadion 

Represoitta- 
tive partie*. 


(e) Ord. 16, r. 0. It is not necessary that the persons suing should have 

or claim a beneficial proprietary right [B&lfotd {Duke) v. Elha, [1901] A. 0. 1 
(disapproving I'ernpvrton v. Russell, [1893] 1 Q. B. 435); Taff VaJe Railway 
V. Amalyamated So<icfi/ of Railway Servants, [1901] A. C. 426, 443); Mereer v. 
Denne, [1905] 2 Ch. 538, C. A.; London, {(hty) Commissioners of Sewers OeUatly 
(1876), 3 Ch. D. 610 ; and R. 8. 0., Ord. 16). For instances of plaiatiHs suing oil 
behalf of numerous j'crsons having the same interest, .see De Hart v. Stevenson 
(1876), 1 Q. B. D. 31.'}; Prestney v. Cdchcster Corporation and A.-C. (1882), 21 
Ch. I). Ill; Harrison v. Abergavenny {Marquis) (1887), 3 T. L. It. 324 ; Redfotd 
{Duke) v. JCllii, supra : fl'olfi v. Van Boulen (1906), 91 L. T. 502. A.s to the 
meaning of “ pci>nm‘» having the same interest," see Marlt di Co., Ltd. v. 
Kmght Steamship Co., Ltd., Sale and Frazar v. Knight Steamship Vo., Ltd., [1910] 
2 IC. B. 1021, 0. A. It is not now necessary that a creditor who desires 
adraini-stration of the real estate of a person who died after the l^and Transfer 
Act, 1897 (t50 & 61 Viet. c. 65), come into operation should sue on behalf of all 
the creditors {Re James, James v. Jones, [1911] 2 Ch. 348 ; and see title 
Executors and Ai).\iinistb.vtous, Vol. XIV., p. 336). Defendants may be 
hued as ropro-seiitativos of a numerous class, but are not authorised to defend on 
behalf of all persons so interested, unless an order is made to that effect ( Fraser 
V. Cooper, Hall <& Co. (1882), 21 Oh. D. 718). l'’or instances of an order made 
authorising defendants to defend on behalf of otheis, see Wood v. McCarthy, 
[1893] 1 Q. B. 775 ; Tendnng Union Cuardmns v. Thirton (1890), 45 Ch. D. 583, 
584. The order may bo made even against the will of such defendants (irood v. 
McCarthy, supra). As to tlio iiidoreement cm a writ in the case of ropresontative 
parties, sec p. 110, post. 

(/) In the Rules of the Supremo Court tlie words “ court or a judge,’' which 
fre(iuently occur, mean, in most cases, a master of the Supreme Comt, but in 
matters in which a master has no jurisdiction (see p. 128, post) they mean a 
judge sitting in chambers or in open court; see Baker v. Oakes (1877), 2 Q. B. D. 
171, 176, 0. A.; Re B. {an alleged Lunatic), [1892] 1 Ch. 459, 463, 0. A.; 
JJartmmt v. Foster (1881), 8 Q. B. D. 82, 81, 0. A. 

{g) E. S. 0., Ord. 16, r. 32 (a), (b); see Re Peppitt’a Estate, Chester v. Phillips 
(1876), 4 Ch. D. 230; Re Pnngle, Walker v. Stewart (1881), 17 Ch. D. 819 ; 
Tucker v. Bennett (1887), 38 Oh, D. 1, 5, 0. A.; Re Foster, Lloyd v. Carr (1890), 
45 Ch. D. 629, 630; Re Andrew's Trust, Carter v. Andrew, [1905] 2 Ch. 48, 51; 
May T. Newton (1887), 34 Ch. D. 347, 354; Re Davies, JenMns v. Da^es (1891), 
64 L. T. 824. An onler is not made under this rule appointing someone to 
roptesent a class which is necessarily unascertained, e.g., the next of kin of a 
living person {FusseU v. Denuding (1884), 27 Ch. D. 237, 240; Re WhiHng^ 
Settlement, Whiting v. De Rutzen, 1 Ch. 96, 100). • 

{h) An order appointing a person to represent a class does not affect one of 
the class who has an independent interest {Re Lart. irtV^inson v. Bladee, [1896] 

2 Ch.’*?88, 793). 

(») R S. 0., Ord. 16, r. 46; see Wingrore v. Thompson (1879), 11 Oh. D. 419; 
Re Mabhett, Pitman y. Holborrow, [1891] 1 Ch. 710; Ayhoard v, Lewis, [1801] 2 

Cb. 81 
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In all actions for the prevention of waste or otherwise for the 
protection of property one person may sue on bohalf of himself and 
all p(niions having the same interest (k). 

(lii.) JohvJtr of ParticB. 

183 . All perbuns may be joined as plaintiffs in whom any 
riglit to relief in respect of or arioing out of the same transaction or 
series of transactions is alleged to ('\iBt, whether jointly or severally 
or in the alternative, where, if such persons brought separate 
actions, any common question of law or fact would arise (Z). 

184 . All persons may be joined as defendants against whom the 
right to any relief is alleged to exist, ivliethor jointly, severally, or 
in the alternative 


K. H, C., (lid. 10, 1 ;J7. 

(Zj IbiJ.T. 1. This rule was altered to ils piesont form in 1896 to moot 
the decision in Smurt/i/ruite v. Ilannay, [ISDl] A. (J. 491. The oases heforo 
(he alteration of tho rule oan no Joii^'or be rcfmidod na authorities on the 
qiiostion of joinder of plaintill-^. Plaintitl’a wlio lure separate causes of action, 
iinil who imjjbt sue m sepni.ito actions, may join in one action if there la ri 
ooiiimoii f?ronnrl of action; seo/>inc(/6ifr v. llboc.' [1899] 1 ('h 393; ll'alfersy. 
(/reeii, [1899] 2 Cli. 696 ; Oj'/o7'iI and <\inibridi/e Unn isiUes v. (I'lll {(leorifc) ASittis, 
[1899] 1 Ch. 56 ; AyKtiiiti/h \ I'ldiuc (1889), 41 Ch I). 341; Jiedford 
AVfi'a, [1901 ] A. U I, ,S7romZ v./.uiusow, [1K98J 2 ti. B. 44. The old rule in (.'han- 
cciy pi iictic o that pei.sinis who had opposite intei-ests ronld not join as co-plamtiffs 
{hoa udth !/v ('tintvn (/.ord) (1821), 4 Bli 1, 12.'{ ; Pv/harn v. 

MtCurUnj (18(8), 1 II. L. ('a'. “(W) no loi'!>,cr holds “■ood ^sce It S. C., Ord. 16, 
r. 1). But tho old rule, that plaintiffs must act tof^ithoi, icinnins; they must 
nil appear by one solicitor and one set of counsel, and cannot sever {lirmon v 
.S«iuer (1811), 3 Beav. 098; seefi'e Wrui/it, A'ir/ir v. t/». [189.1] 2 Cli. 747); nor 
<'uu any i'-suo between co-j)laintiffs be tiieil m an action (A'u/Aaw v. McCarthy, 
fiipru). Jf poisons who should join as jilaiutifTs ilo not concur in suin^ or 
have done any ait which precludes them from suing, they should bo made 
dofondants ((I i/io/i V (V(«rc/« (1878), 9 Ch. 1). 552; Luhev. Soufh Keusim/ioti 
/Intel (Jo. (1879), li Cli. JJ. 121, C. A.). A co-plaintdf cannot as of right 
withdraw from an action and have his name struck out; if cu-phiintifTs differ, 
tlio jiropcr coiii'-'C is to obtain an order to stiike out the name of the disbontient 
and add him as u defendant (/fe Malhtivs, Onteey Moiwcy, [1905] 2 Cii. 460). .4a 
to tho addition of a nccesbiiiy infant paity, see title IxFAN'ia .vtfD CuiLDRKS, 
Vol. XVII., p. 140. 

(m) B.. !S. C., (h’ll. 16, rr. 4, 6 For instances of proper joinder, soe Co>iipanui 
ttansinena Je (Wiiics (Jonyeladun v. Ilojjfder lirot/urn tic Co., Ltd., [1910] 2 K. B. 
354, C. A. (action for damages foi linseawortJiincss of a ship, where jilaintilTs 
sued the person who coutvaetnd to carry the gootls and placed them in the ship, 
and also tho owner of the sliip) ; liennetta v. Mcllwraitii, [1896] 2 Q. B. 464, 
A. (action against ngeiits for broach of warranty of authority where the 
plaintiffs Were allowed to sue tho alleged principals as co-defendants); seo 
Maasey v. Ileynea (1888), 21 (i. B. D. 330, C. A.; O’Keeffe v. Haia/i, [1903] 2 
I. 11, 681, C. A. (several defondants jointly sued for an illegal conspiracy, 
although they joined the conspiracy at different times); Kent Coal Kxploratton 
Co. V. Marti)] (1900), 16 T. I,. ]{. 486, C. A. (cause of action for conspiracy 
against all the defendants (promoters and directors of a company) joined with 
calise of action against some of the defendants for bicach of duty as directore); 
b')ankenhHry v. Great Ilaraeteaa Carrinye Co., [1900] 1 Q B. 504, 0. A. (action 
for damages against directors of a company for misicpresentation, contained in 
a Iirosjiectus, joined with an action against the company for rescission of a 
contract to take ihares); Peaatlla v. helmiicJc «fc C’o. and Ftla & Co., [1880] 
"VV. N. 96 (defendants who Lad published different libels of the plaintiff, but in 
the same place, of the same class, aud to tho same puiport); TrtUon ▼. Bankart 
(1887), 35 W. B. 474 (action for breach of contract against lessee and sub- 
lesseo); Shajlo v. Bolckoio, Vaughan «£■ Co. (1687), 34 Oh, 1). 725 (action 
by coifvholders to restrain a person working coal, the lord of the manor being 
joined us co-defendant); Chtld v, Simning (1877), 5 Ch. D. 695, C. A. (grantor 
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185 . No cause or matter can be defeated by reason of the niifijoinjer 
or nonjoinder of parties. The court or u judge may at any stage of the 
proceedings order that the names of parties improperly joined be 
struck out, and that the names of any parties be added who ought 
to have been joined, or wliose presence before the court may be 
necessary to enable the court effectually and completely to adjudicate 
upon and settle all the questions involved in the cause or matter (n). 

The court or a judge has also jJower to substitute or add another 
person as plaintiff where an action has, through a bom fide mistake, 
been commenced in a wrong name, or where it is doubtful whether it 
has been commenced in the name of the right plaintiff (o). 


of allegwl right of way joined as co-dofondant wuh tho poison who idnimcd 
under him), II<miIurai llnil. Co. v. Tucker (1H77), 2 Rv I). .'101, (1, A (principal 
and agent hiiod m tho alternative); lie CouJt. Aitilihr v. f.uuiaa;/ (1870), 8 
Ch. 1>. 19S (oxeciitorH who had not proved joined with executors de son toit)\ 
Tayhvr v. Denny, Mott, and Dvk'son, [1912] W. N. 18(5, 11. L. (aibitiator). For 
instances of luisjcuidcr, see dreenwood v. diecuirood (1909), 100 L. T. 68 (artiuii 
against the venilne of partnership projierty, for money duo to the plaintill in 
respect of tho wile, improperlv joined with action for broach of duty agaftist an 
agent ond Tiogligcnco in selling the business); Pope v. llaulrey (1901), 8.1 
L. T. 26.‘5, 0. A. (action agamat one defomlaiit for an alleged sl.mdor spoken 
on OTio occa.sion, and agiiinst another dcl'ondiuit for another s'nnder spokon on 
another occasion and in respect of an alleged conspirucj' to disimss plaintiff 
from his employment, iinpiopeily joined together) ; Taylor v. Camhraltje (la::ette 
Co., l.tfl (l.'<99), 1.5 Sol Jo. (501 (indejuMidcnt toits); Thompson v. London 
dotrnti/ Coiiniil, [1899] 1 Q. 15. S-IO (sejiarate tortfoiisois); (iotrer v. Couldridye, 
[189sj 1 (1. 15. ;518, (’. A. (chum for toit against some defendnnts improperly 
joined with claim in I’espect of a difl'mont tort against nil); Hadl<r Great 
IVesfirii ItoiL Co., |]S'J(i] A. (’. “liiO (cl.iim for damages against two or more 
defeniLiiits in rcsjieot of their •^epanitc liahility for torts), Jiurstall v. lieijivs 
(1884), 26 (^h 1). .■ 5 .'), (1. A. (defendant iiginiist whom there is no common cause 
of action ought not to he joinod), A.-G. v. lietmondsey Vest};/ (IS 8 II), 2.'5 (.'h. Jf. 
60, (,'. A. (in an action against a public body trt n^str.iiii irapiojier e.xpendiruio 
of public money voted by it, the members of the body who voted for tho expendi¬ 
ture are not jnoper defendants); and see title rLKAiUAO, Vol. XXIL, p 441. 
As to costs, see Buttock v. London General Ommlins Co., [1907] 1 Jv. tl. 264, 
ty A.; Idvllcn v. London Covniy Counetl (190(5), 51 Sol. Jo. 82; tianderson v. 
Blyih Theatre Co., [IflOo] 2 K. 15.‘5:5.‘5, ('. A.; Beaumont y. Heni&r, [190.5] 1 K. 15. 
282; see also title Oitaraxtkk, Vol. XV., p. 504 (parties to giiaiiinteu). 

»(n) B. S. C., Ord. 16, r. 11. As to necessary ond proper parties, soo j). 9'.l, 
ante. The application to amend sliould he made at the eailiest possible 
moment (Vallanre v. HirmDU/ham and Midland Land and Inreslment Corpiralion 
(1876),2 Ch. 13. !5(50, .'572; Hhrehanv. Great Bnstetn lluil. C'e. (1880), I 6 CI 1 . iJ. 
59), either before or at the trial (II. S. C., Ord. 16, r. 12 ). b it tlic necessary 
amendinont can be made at any time, e.y., after judginout, if damage.s have si ill 
to be assessed (j('Ac Luke 0 / Buccleuih, [1892] 1’. 201, 211,212, C. A.) or tho 
judgment has not been diawn up IKeiHi v. Butcher (1884), 25 Uh. 1). 750), hut 
not generally after final judgment {BuUork v. London General Ommhus Co,, [1907 ] 

1 K. B. 264, C. A.; A.~G. and Spaldtiu/ llural Conncil v. Garner, [ 1907] ‘2 K. 15. 
480, 487; Hammond v. Behojield, [1891] 1 Q. B. 453; A.-G. v. Dirmin'fham 
Corparotton (1880), 15 Oh. J3, 423. C. A.; Munater v. Cox (188.3), IttApp f!as. 
680; but see ('ampbell v. Holyland (1877). 7 Ch. J3. 1(56; Jacques v. Uarnson 
(1884), 12 Q. J5. D. 165, C. A,). A person whose name has been impioperl^ 
used as plaiiitilT can obtain an older to strike out his name, notwithstanding 
that notice of discontinuance has been given {Gold Beefs of iCestem Australia, 
Ltd. V. Bawson, [1897] 1 Ch. 115). An application for alteration of parties 
shtou]^ not be made «a: parte {Tihkslry v. Harper (18763, 3 Ch. D. 271^, except 
under R. S. 0., Ord. 17, r, 4. As to costs, see Lydall v. Martinson (1877), 5 
Ch. D. 780; Bolton v. Salmon, [1891] 2 Ch. 48. 

( 0 ) R. S. 0., Ord. 16, r. 2. whicli must be i-ead with iiid., r. 11 {The Duke 
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Ksct, 1. 0 / /fiicf/eiir/i, [1692] '201, C A.); m‘ 0 tho text, p. lOS, an^r. lustances of the 

An Ofdinairy Ution or addition of a plaintiff are aa follows: —In The Duke of Buecleuch, 

Action in A., winch was an action for damages for collision, the name of 

thO Eine’s agent instead of that of the owmer of the cargo was inserted ns co-plaintifE ; 
Tj _ u * *'**® “amo of the owner of the cargo was substituted for that ot the agent as 

^ plaintiff. In The Charlotte, [1908] F. 20(i, C. A., a similar action, the buyers of 
^ancery Jjjg guod as plaintiffs, hut as the court held that they had no cause of 
PlVlSlon. action, the sollera wore siilistituted as plaintiffs. In A.-O, v. Timtyjiridd JVaier- 
w&rka Co., [1908] 1 Ch. 888, the Attoniey-Cioneral was added as plaiiitifl. In 
Hughea v. Pump Ilovae Hotel Co. (No. 2), [1902] 2 K. 11. 480, C'. A., the assignee 
of a debt was substituted as plaintiff for the assignor. In Capples v. Strahan 
(1892), 29 L. B. Ir. 120, 0. A., the owner of tlielegal estate was .aided as a plaintiff 
in an action to restrain the Hooding of land. In Hhowell v. IVnJutp (1889), GO 

L. T. 389, a company which had acquired Iho business of tho plaintiff company 

was added as co-pIain(iff, in an action to prevent a person who had entered into tho 
plaintiff company’s service breaking his agreciiKoit. In Ayacovgh v. Kullar (1889), 
41 Ch. D. 311, the plaintiff .vas allowed to join as oo-plaintiff tho owner of a 
neighbouring hoiiso in an action for breach of a covenant to the benefit of which 
Ixith houses were entitled. In Iloaie <(• Co. v. Baker (1887), 4 T. Ti. B. 26, the 
trustee in bankruptcy of one of the plruntifts was substitntod as plaintiff. In 
Etndeu. v. Carle (1881), 17 Ch. D. 7G8, C. A., the trustoe in bankruptcy of the 
plaintiff was added as n co-plaintiff. In Dix v CreaA Iteiiern h’atf. Co. (1886), 
34 W. B. 712, whoie a plaintiff, who was entitle I to tho bonefit of a covenant 
between dcfcml.int and the plaintiff and two other punt covenantees, sued 
alone, tho other joint covenantees were added as plaintiffs on the application of 
tho defendant. In House Properly and Inueetment Co. v. H. P. Horse Natl Vo. 
(1885), 29 (’h. D. 190, new tenants of houses were added as co-iilaiiititfs in an 
action brought in respect of a nuisance from noi&e. In Duckett y. Coier (1877), 
6 Oh.D. 82,in an action in which a sharoholder sued in respect of a cause of action 
on which only the conqamy could suo, the company was added as a plaintiff. In 
Long V. Crossleti (1879), 13 Ch. D. 388, romainderinen wore added a.s co-plauitiffs 
with the exccutoLs of a deceased tenant for life. In the following cases leave to 
add or Biihstituto a plaintiff was refusedIn J)e Hart v. Stetenson (1876), 1 
Q. 11. D. 313, which was an action brought by tho plaintiff on behalf of him‘‘elf 
and the other ownor.s of a ship, the court refused tho application of tho defendants 
to add the names of the other owners as plaiuliff.s. In Dciltuu v. St. Mary A bbotu, 
Kensington, Guardians (1882), 47 L. T. 319, which was an action for a private 
nuisance, the couit refused to allow another owner of property to be substituted 
as plaintiff. In Hall v. Uevmrd (1886), 32 Ch. D. 430, (\ A., which was an action 
for the redemption of a mortgage, the heir of the mortgagor not being knowi>, the 
court refused to delay mnkiiig a decree till ho was ascertained and added as a 
party. If at the time of tho proposed amendment the rights of the plaintiff i> nom 
it is desired to add are barred % a Statute of Limitations, the amendment is not 
made without saving tbo defendant’s rights under the statute (Hudson v 
Fernyhough (1890), 32 Sol. Jo. 228; and compare Ckallinor v. Rodtr (1885), 1 
T. L! B. 527); and .see title'L imitation of Aotiox.<i, Vol. XIX., pp. 188,189. A 
person cannot be added or substituted as plaintiff without his consent in writing, 
signed by,himself personally [Tryon v. National. Provident Institution (1886), 16 
Q. B. D. 678; 'The Duke of BucHeuch, supra j Fricker v. Van Orutteo, [1896] 2 Ch. 
649, 0. A.; Bealey v. Bealey (1888), 37 Ch. I). 648; Jadxm v. Kruger (^1886), 
52 Jj. T. 962). It is a matter for the discretion of the court wnether 
the action should be stayed, in order that tho consent of the proposed 
phintiff may bo obtainod, or should be allowed to proceed [Itoherta i. Holland, 
.[1893] 1 Q. B. 665, 669; Jaikaon v. Kruger, aupra). If the person refuses to 
consent and his presence beforo tho court is necessaiy, he maj^ bo made a defen¬ 
dant ; a person can bo added or siibstitufed as defendant without his consent 
[Cullen V. Knowlfs, [1898] 2 Q. B. 380; Van Gelder, Apsinion Co. v. Sowerh/ 
Bridge United Diatr^ Flour jSiori'eiy(1890), 44 (Jh. D. 374, (b A.); and see note (h), 
p. 100, onfc, note (f), p. 104, ante. For instances of the adding of defendants, see 
Montgomery v. Foy, Morgan, d; Co., [1895] 2 Q. B. 321, (?. A.; nowdenv. Torkshire 
Miners* *Asaoeiaiim, [1003J 1 K. B. 308, C. A.; Bennetts v. Mc/livratth, 11896] 

2 Q. B. 464, 0. A.; Byrne v. Broom (1889), 22 Q. B. D. 657, C. A.; Wwon v. 
Church (1878), 9 Oh. P. 552; Vatmaseur v. Krupp (16J8), 9 Ch. D. 361, 0. A.; 
Apolliriaria Co. ▼. WUson (1886), 3 Ch. D. 632, C. A. For an instance of the 



Part T.—In the High Court op Justice. 


(iy.) Change of PaerUtt. 

m. If any party to an action dies (p) or becomes bankrupt (q\ 
or his estate devolves on anotlier pemou by operation of law, and 
the cause of action is oue which survives or continues, the action ia 
not abated (/•), but the court or a judge may, if it is deemed 
necessary for the complete settlement of all the questions involved, 
order the personal representative, trustee or other successor in 
interest to be made a party or served with notice (a). 

187 . If any change or transmission of interest or liability takes 
place by reason of death, bankruptcy, or any other event occurring 
after the commencement of an action or by reason of any person 
coming into existence after the commencement of the action, and it 
becomes desirable that any person not already a party should be 
made a pai'ty or that any person should be made a party in another 
capacity, an order for the carrying on of the proceedings between the 
continuing parties and such now party may be obtained ex parte on 
application to the court or a judge (f). 

188 . An actioji does not become defective by the assignment* crea¬ 
tion, or devolution of any estate or title j)emlrnfc lite, but may be 
continued by or against the person to or upon whom the estate or 
title has come or devolved (a). 

substitution ol Olio porsoii as dofciidant for another purstni, see /ioUnghrohe 
(f^orrf) V. Townsend (1873), 29 L T. 430. For instances of refusal to add 
uefoiidarits, see McCheane v. O’yJes (No. 2), [1902] 1 Oh, 911; Italeujh v. iJoachm, 
[1898J 1 Ch. 73; Farnknm v. Atdward dt Oo., [1893] 2 Oli. 730; Jlobxnson v. 
iSeisei, [1894] 2 Q. B. 085, 0 A ; lT't/«on, Sons & Oo. v. Doha ires Urook Steam~ 
ship Co., [1893] 1 Q. 13. 422, 0. A.; 7'he Germanic, [1890] 1’. 84, 0. A.; Moser 
V. Marsdtn, [1892] 1 Ch. 487, 0. A.; Harry v. J)aiey (1876), 2 Ch. D. 721. Aa 
to striking out a plaintiff, seo Re Mathews, Oates v. Mooney, [1905] 2 Ch. 460, 
and a defendant, Ratnhndye v. Fostinaster-Qeileral, [1906] 1 A. J3. 178, C. A.; 
Sadder v. Great IVtstern Bail. Vo., [1896] A. 0. 460; fVilson v. Church (187^, 9 
Oh 1). 552 ; Vdllance v. Btrmvtyham and Midland Land and Investment Cor¬ 
poration (1876), 2 Ch. D. 369, 372; Wymer v. Oodds (1879), 11 Oh. D. 430. 

(p) See, fmthor, p. 108, pod. 

(?) See title Bajjkhuitcy and Insoi.vevcy, VoI. TI., p, 164. 

r) B. S. 0., Ord. 17, r. 1. 

(s) Hid,, r. 2. 

(') /bid., r. 4 ; and see titlo B\nkuui*tcy and Insolvency, Vol. II., 
pp. 61 et seq. The rule also provides for the change ol intorost etc on 
marriage, as to which see title Husband and Wife, Vol. XVI., pp. 453, 
454. The order may be made at any time, while the action is pending 
(see Salt v. Cooper (1880), 16 Ch. D. 544, C. A.), but will not generally be 
made after final judgment {A.-G. v. Birmwyham Corporation (1880), 15 Oh. IK 
423, C. A.; Jay v. Johnstone, [1893] 1 Q. B. 25, 189, 0. A.); although it may 
be made after judgment, if it is necessary or desirable lor the pui'pose of 
“ working out ” the judgment or of appealing from it {Twyemsc v. Grant 
(1878), 4 C. F. I). 40, 0. A.; BMeway v. Paiteshall, [1894] 1 Q. B. 247; 
Ranaon v. Patton (1881), 17 Ch. D. 767, 0. A.; CoUinga v. Wa*. [WS] 11. B. 
89; Clements, Ex parte Clements, [1901] 1 K. B. 260); but if tne order is 
applied for in order to appeal, it will not be granted after the expiration of 
the time limited for appealing {Fueaell v. Dowding (1884), 27 Ch. D. 241). It’is 
a matter for the discretion of the court whether the onlet should or should 
not bo made (♦iwf.; Arniaon v. Smith (1889), 40 Ch. 1), 567, C» A.), In 
tho 9haucery Division the application to add plaintiffs should be bytmotion or 
petitran of course, and in the case of the death of some of the plaitttifb the 
consent of the remaining plaintiffs on the record must be obtained {Pennington 
V. (kdey (1912), 106 L. T. 591). 

(a) B. S. C'., f>rd. 17, rr. 1. 3. For instances of an older to add the 
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189. If a party to an action dies and the cause of action survives, 
tho legal personal representative, devisee, or heir of the deceased party 
may, according to tlio nature of the action, be added as a party (&). 

If the party who dies has no legal personal representative, the 
action may, with tho leave of tho court or a judge, proceed in the 
ahscnco of such representative if there are other parties on 
tlie same side of tho record as tho deceased person, or some person 
may ho aj)pointod to roprosout Ins oslaLo (r). 

SuB'SECr. 3.—JotiiUtr aiid Hefiarulion of ('ausfa of 

190. Subject to certain specified exccptione (d), a plaintiff may 
unite in tho same action several causes of action (e). 


assigueo of tho plainfiff's iiitrient as co-pJaiiitiff, seo Seear v. Lawaon (ISSO), 16 
(3h,l).420,U. A ; f/«y v. (ViurcAi«(188S),‘10Ch.D. 481 ; II af/*s v. fif/nifA(188‘2), 
46 L. T. 47.3. Vor iiibtanco.s of the joinder of tho nsiigueo as co-defendant, see 
Kino V Ihnikin (1877), G (’li. I> IGO; l{e I'arboln, l.td., Hhirkhnru v. I'arhola, 
Ltd., 11900] 2 <'h. 437; Ctimpbell \ Hohjland (1877), 7 L'h. 1). IGG An to 
nsaignuieiit of cliri'cs in uotioii, seo title riiosi,-- in Action, Vol. IV , pp. 36j 
ft aei/. I'lir iii^tiiinjes of a e,han;;o or traiihimssi ii of interest or luiliihty, see 
I’cter V. 7’Aij/yi«.i-yv/rr (1884), 2G ( )i. 1). 181; He fioohl, f/ooW v. f/oe/rf (1884), 
ol Ij. T. 417, Jamaica /{ad. Co. v. Colonial Haid:, [lOOflJ 1 Ch. (577, A. As 
to service ol an older to continue an action whoro there has been a change 
of parties, soo 11 S V., Ord, 17, r. 5. As to .ipiilicjtioii to disch.irge tlie order, 
see Md., rr. 6, 7. A.s to the jnoeeduie wlicre tlio peibon ciilitled f.iils to piocecd, 
see r. 8 

(A) /l/v/., rr. 1, 2, 4. As to when the cause of action survives, see title 
I’jXECUioRS Axii Aijminihtii\tous, Vol. XIV., pp. 224, SO.'i, 312. Whether 
the cause of action siiivives or not, there is no abatement by reason of tho 
death of either party between the verdii t or liiuling of tho i^bues of fact 
and tho judgnieut (R S I',, Ord. 17, r. 1). For iiibtarices of ordeis adding 
legal personui reproboutiilives ou’the death of tho plaiiitifT, see Janca v. tiimea 
(1890), 43 Ch. 1). G07; Heliort v. (Joode (1892), 30 L. E. Tr, 298; I’eeblea v. 
OairuUtwistle Crhan lhatrul Cduna/, [189C1 2 Q. E. 159, C. A.; Oakey v. Dalkm 
(1887), 35 Ch. JJ. 700; Ilutc/Mrd v. Meye (1887), IS Q. B. 1). 771 ; Twycroaa v. 
(/rant (1878), 4 C. P. D. 40, 0. A. As to similar orders on tlio death of tho defen¬ 
dant, see CoataKica /{ad Co., /Ad. v. Forwood, [1900] 1 Ch. 75G; Selloiay. Oo-)dt, 
auftra ; llaniakdl \. Kdivinda {ISHo), 31 Ch. 1). 100; Johnaton v. Fnyhah^lSfid), 
35 W. B 29, Wt/aon v. /Ircnatfr (1884), 28 Pul. Jo. 672; Ci thuya v. fi\i le, 
[1903] 1 I. 11. 89. As to adding a remaiiidcrniun on the death of a tenant for 
life who was plaintiff, seo Cupfilea v. 5haAan (1892), 29 L. 11. Ir. 120,0. A.; In^ny 
V. Pearaort (1868), 18 Ij. T. 283; /loward v. Howard (1892), 30 L. E. Ir. 340; 
Ferrall v. Cm tan, [1899] 2-1. E 470. As to continuing a counterclaim, seo 
Andrew v. Aitkeii (1882), 21 Ch. 1). 173. For instances where the action 
cannot bo contimicd by or against perhouul representatives, seo Jay v. Jo/in- 
atone, [1895] 1 Q. B. 23, 189, C.'A.; Kirk v. Todd (1882), 21 f’h. 1). 484, C. A.; 
/Viilhpa V. /lomfray {1833), 2if Ch. D. 439, 0. A.; Chapman v. Day (1883), 49 
L. T. 436, C. A. ; Davoren v. IVooiton, [1900] 1 I. E. 273, C. A.; seo Aa/iley v. 
Taylor (1878), 10 Ch. D. 768. As to a foreign executor, see Moii'ice v. Smart 
(1882), 26 Sol. Jo. 732 (correcting Jameaon v. MarahaU (1882), 46 L. T. 480). 
The executor of an executor who has not proved cannot bo made a party 
(Tl't/hiJcAa V. Doughty (1892), 29 L. E. Ir. 17). 

(c) R. S. C., Ord. 16, r. 46 ; see Croaaley v. City of Gktagow Life Aaauranre 
Qo. (1876), 4 Oh. II. 427 ; Webater v. liritiah Empire Mutual Lift Aaaurance Co. 
(]880j, 15 Ch. I). 169, A., Curtiiia v. Caledonian Fire and Life Inaurance Co. 
(1881), 19 (^h. B.'SO-I, C. A.; Hibemtan Joint Stock Co. v. Fottrell (1884), 13 
L. E. ir. 335 ; see p. 103, imlc. 

(d) Se« p. 109, poat. , 

(c) E. S. C., Ord. 18, r. 1. As to separate trials, see iltd., rr. 8, 9, and 
Saccharin Cotparedwn, Ltd. v. B t/d, [1903] 1 Ch. 410, C. A. Seo also E. 8. (J., 
Ord. 16, r. 1, and p. 104, ante. As to joindor of several causes of action by one 
plaintiff against one defendant, see Saccharin Corporation, Ltd. v. aupra; 
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191. No cause of action can, unless by the leave of the court or a 
judge, be joined with an action for the recovery of land, except 
claims in respect of mesne profits, or arrears of rent, or double value 
in respect of the premises claimed, or any part thereof, and damages 
for breach of any contract under which the land or part of it is 
held, or for any injury to the premises claimed (/). 

Sub-Ski'I'. 4.— of Summons. 

(i) /sane. 


8*cr. 1, 
An Ordinaiy 
Action in 
the King’s 
Bench or 
Chancery 
DMtion. 

EecoToty of 
land. 


192. A writ of summon8(f/) can only be issued by a plaintiff issucofwnt. 
in person or by his solicitor (h). It must be prepared by the 
plaintiff or his solicitor in a specified form, with such variations Form, 
as circumstances require (i). and pre.^ented to the ])ropor ollicov 


(‘Jiild V. sunning (ItJTT), o L'h. 1). OUo, C. A. ; Dagotv. h’.aaton 7 Ch I). 1. 

As to joining ditloient causc-^ of action against different defendants, bco 
'J'/iompion V. London County (Jouni'il, [ISUt)] 1 Q. 13. 8-10; Sadler V. (ireat 
Western Hail. Co., [185)0] A. C. 450; (loirer v. Couldudge. [185)8] 1 Q. 13. .748, 
(’ A. ; Kent Coal Hrplorutwn Co. v. Martin (1900), 10 T. In U. 480, A.; 
Pope V. llawtrcy (1901), 8'> 1. T ‘2G.‘3, C. A.; Jtnllock v. London Qeneral 
Omnihus I'o., [1907] 1 K T3 ‘204, ('. A.; Penrietts v. Mrllirriuth, [1890] 2 Q. [1, 
46t, C. A.; Honduras Rad. Co. r. Tmker (1877), 2 Ex. 1). 301, C. A.; Alassey 
V. Tleynes (J8S8), 21 Cl. 13. 1). .730, C. A , Samlrtson v. Hlyth Theatre Co., [1903] 

2 K. k 533, C. A. ; O'Keefe v. Wahh, [1903] 2 1. U. 081, (?. A. As to Joinder 
of separate causes of tielmn l>y difforont plaiiitifls, see p. 104, ante. As to 
joinder of claims liy pl.tmliffs jointly with claims by any of them separately 
against tlie same defeiulant, see 11. S (' , Ord. 18, r. 6; Re Wrvjht, Kirke v. 
NoitJi, [1895] ‘2 Ch. 747, 749 ; of claims by or against busbiind and wife with 
claims by or against either of them separately, see It. S. C., Ord. 18, r. 4 ; of 
claims by or against an executor or administrator as such with claims by or 
against him personally, see It. S. C., Ord. 18, r. 5; of claims by a trustee 
iu bankruptcy with aiiy claim by him in any other capacity, see K. S. C., 
Ord. 18, r, 3. 

{/■) It. S C., Ord. l.S, r. 2; sec title i’l.t.Mjixd, Vol. .XXIT., p. 444; (fkd- 
htll V. Jlu/iftr (ISSO), 14 Ch it. 35)‘2; Soru'trh Cat/lorafton v. f/rtarw (1883), 48 
i L. T. 85)8 ; Tairdt v. Slate Co. (1870), 3 Ch. O. 629 ; Puulop v. jl/aiedo (1891), 8 
T. L. II. 453, Southport Tramways Co. v. dandy, [185)7] 2 Q. B. 66, C. A.; Cook 

V, Knehrnareh (1870), 2 Ch. 1). Ill ; Kdehiny v. Kitrhiny (1876), ‘24 W It. 901; 
f/amhhng v. Wallam, [1889] W. N. 133; Allen v. Kenntt (1870), 24 W. R. 843 ; 
Foxwelly. Fon UrutUn, [1897] 1 Ch. 64, C. A.; Itushbrooke v. V>’ar/f»/(1885), 52 
Ij. T. 572; Jlennis v. Crompton, [1882] W. N. 121 ; llrandreth v. Shears, 1883] 

W. N. 89 ; Kendrick v. Poherta (1882), 30 W. K. 365 ; Hunt v. Wortfold, [1896J 
2 Ch. 224; Phillips v. Phillips [WiQW), 44 Sol. Jo. 551; Compton v Preston (1882)] 
21 Ch. D. 138; Clark v. irray(1885), 31 Oh. 1). 68; Lloyd v. Great Wesfeni 
Jkiiriea Co., [1907] 2 K. B. 727, 0. A. ; Mnsgraoe v. Stevens, [1881] W. N. 103, 
G. A.; Re Pilcher, Pdrher v. Hinds (1879), 11 Ch. D. 905, 0. A.; Wilmott v. 
Freehold House Property Co. (1884), 51 L. T. 552, C. A.; Moore v. Ulkoata Mining 
Co., [1908] W. N. 35; Re iJerhon, Derlnni v. Voiles (1888), 58 L T. 519; and see 
titles Landlobd and Tenant, Vol. XVlIl., pp. 558, 559; JIbai, Pboperty 
AND Chattels Heal. 

{g) As to old and modem forms of action and obsolete writs, see title Action, 
Vol. I., pp. 31 et seij. 

(A) As to the issue of a writ by the next friend of a person uriddf disability, 
see titles Infants and CtiiLDBEN, Vol. XVII., pp. 133 et eeq. ; Lunatics and 
Persons of Unsound Mind, Vol. XIX., pp. 402 et seq. • 

(t) B. S. C., Ord. 2, r. 3; App. A, Part I., Porms: Hos. !« ranoral form; 2, 
specially indorsed writ; 3, orainary form for issue from distriot registry; 

4, specially indorsed writ for issuo from distriot registry; see Yearly practice of 
the supreme Court, 1912, pp. 1901—1903. The division in which the action is 
broimht is specifisd by an entry in the left>haixd corner of the writ, e.^., *' In 
the High Court of Justice,” ana underneath " King’s Bench ” (or *• Chancery ”) • 
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rUACTlCE AND PnOCRDlTnE. 


Sect. 1. 

An Ordinary 
Aot^nin 
King’s 
Banch or 
Chancel y 
Division. 


'tidorsi'ment 
in general. 

Ilcpreacuta- 
liTO capacity. 


I 'laim for 
i'cconnt 


Olnssification. 


Ordinary 

indorsement. 


for sealing. Wh^u sealed by the proper officer it is deemed to be 
issued {j). 

A writ of summons may be issued out of the Central Office of the 
Supreme Court or out of any district registry (^). 

The issue of the writ is the act of the party, and is not a judicial 
act (0- 

(ii.) Intlorsnueiit of Claim. 

193. Every writ of summons must, before it is issued, be 
indorsed with a statement of the nature of the claim made, or of the 
relief or remedy required, in the action (ni). 

If the plaintiff sues or any defendant is sued in a representative 
capacity, the indorsement must show in what capacity the plaintiff 
or defendant sues or is sued (n). 

If the plaintiff, in the first instance, desires to have an account 
taken, the claim for an account must appear on the indorse^ 
ment (o). 

There are two kinds of indorsement of claim, ordinary indorse¬ 
ment and special indorsement. 

194. An ordinary indorsemeut indicates the nature of the claim 
generally; a fuller statement is given in the statement of claim (p). 

Division (B. S. C , Old 5, r. 5). As to tlic i-ecord of the htlo of the action, see 
xltuL, Ord. o, V. l!j ; Uid. 61, r. 19. As to the description of the parties, see 
Pnictice Ma.steis’ llules, r. 5, and lie Poi/ious, Sutton v. i/arlin, [1891] W. N. 
139; Tofietd v. llohirU, [1894] W N. 74. As to the dato and te^tl7lg of the writ, 
see B.. S. C., Ord. 2, r. 8; MeNay v. Alt (1892), 66L. T. 832 ; Pleaaauta v. East 
Dereham Local Board (1882), 47 L. T. 439; iSessoa IJrofhers v. Stalker (1882), 
47 Ij. T. 444. As to alteration of date, see p. 139, post. 

(^j) B. S. 0., Ord. 6, IT. 10, 11. The plaintiff or his solicitor, on presenting any 
writ of summons for sealing, mtist leave with the projier officer a copj' of the 
wnt and all the indorsements thereon, and such copy must be signed by or for 
the solicitor leaving it, or by the plaintiff himself, if he sues in person (B. S. C., 
Ord. 5, r. 12). The copy is filed by the officer who receives it, and an entry of 
the tiling is made in the cause book, the action being distinguished by the date of 
the year, a letter, and a number, and, if commenced in a district registiy, by 
the name of the registry (E. S. 0., Ord. 5, j*. 13). 

^k) Ihtd., Ord. 5, rr. 1, 2 As,to district registries, see Judicature Act, 
1873 (36 & 37. Vict. c. 66), ss. 60—05"; title CJoTTHTs, Vol. IX., pp. 69, 71; as to 
the Central Office, see B. S. C., Ord. 61. 

(Q Clarke v. Bradlatwh (1881), 8 Q. 11. D. 63, 68; Warne v. 7^aK;re/it6 (1886), 
64 L. T. 371 : see title Public Authorities and Public Ofvicers. Leave of 
the court is' required for the isstie of a wiit for service out of the juiisdiction 
(B. S. C., Old. 2, r. 4) ; see also p. 101, ante, p. 112, jmt; as to the preparation 
of a writ, see B. S. C., Ord. 5, r. lU; as to the fee for sealing (10s.), see Order as 
to Supreme Court Fees, 1884, Yearly Practice of the Supreme Court, 1912, 
p. 1759. 

(mi) B. S. 0., 01^1. 2, r. 1 ; Ord. 3, r. 1. 

Xn) Ibid., Ord. 3, r, 4; see ibid., App. A, Pait III., s. 7, Forms, Yearly 
Practice of the Supi-eine Court, 1912, p. 1926; tWraker r. Pryer (1876), 2 Ch. D. 
109; Be Rnyle, Fryer v. Boyle (1877), 6 Ch. D. 640; Be Tektenkam, Tottenham 
V. Tottenham, [189^ 1 Ch. 628; Be lilovnt, Nayltr v. (1879), 27 W. B. 

86.5; Be Oreavee, *.Deceaaed, Bray v. Tojietd (1881), 18 Ch. D. 651, 554; as to 
representative p^ies, see p. 103, ante. 

(o) E. 9b 0., Ord. 3, r. 8; see ibid., App. A, Part III., •. 1, Form; Ord 15, 
r. 1. 

(p) As to furfns of ordinaiy indorsement, see ibid., App. A, Port lit. As 
to to* statement of claim, see title Fuuiuho, Yol. XXII., pp. 440 et sey. 
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IE a plaintiff in a case which does not admit of a special indorse- Snnr.l^ ^ 
ment (q) wishes to proceed to trial without plea<^ngs, the indorse- in 
inent of the writ must contain a statement sufficient to give notice Action in , 
of the nature of his claim and roust state that, if the defendant 
appears, the plaintiff intends to proceed to trial without 'pleadings (r). 

195. The plaintiff may specially indorse the writ of summons K vtete n. 
with a statement of his claim or of the remedy or relief to which he special 
claims to be entitled (s), when he seeks only to recover a debt or mdorsemeat. 
liquidated demand in money payable by the defendant, with or 
^Yithout interest (t), arising in any of the following ways : — 

(1) upon a contract, express or implied, for example, on a bill of 
exchange, promissory note or cheque, or other simple contract 
debt(tt); 

(2) on a bond or contract under seal for payment of a liquidated 
amount of money (v ); 

(3) on a statute, w’here the sum sought to be recovered is a fixed 
sum of money or in the nature of a debt other than a penalty; 

(4) on a guarantee, whether under seal or not, where the claim 


S q) As to special iintirscmont, boo the text, tn/ru. 
r) K. S. C., Old, 18 a, r. 1. 

s) As to what is a sufficiout statement, see Frithatif v. Qrosvenor (1892), 67 
Tj. T. 850; Salchu-ell v. Clarke (1892), 66 Jj. T. 641, C. A. , Bradley v. Vhain.})erlyn, 
[1893] 1 Q. B. 489; Bhlrra v. Syeajht (1888), 22 Q. B. I). 7; Uanmer v. Chfion, 
[1894] 1 (i. B. 288; BiaiUi v. B iJeon (1879), 5 C, 1\ D., 0. A.; Astvn v. Hunvtiz 
(1879), 41 L. T. 521; Walker v. JJicks (1877), 3 Q. B, D. 8, 

(<) The interest must be due under a contract or a statute; a claim for 
intoi-ost by way of unliquidated damages cannot l>e specially indorsed; see 
Lawrence tk Smia v. Willa/cka, [1892] 1 Q. B. 696, C. A.; Byley v. Master, Sheba 
Gold Mininy Co. v. Trahshawe, [1892] 1 Q. B. 674 j Wilka v. Wood, [1892] 1 
Q. B. 684 , 0. A. ; London and Universal Bank v. Clancarty (Lari), [1892J 1 
Q. B. 689; Gold Urea RedmUou Co. v. Parr, [1892] 2 Q. B, 14; Hamilton v. 
.jfirogden (1890), 60 L. 0. (cu.) 88; and see title Moxjjv axu MosEy-LuxniKu, 
VoL XXL, p. 41. 

(k) See Layoa v. Grunwaldi, [1910] 1 K. B. 41, C. A. (money due to a solicitor 
on, a bill of costs); Workman, Clark ife Co., Ltd. v. Lloyd Braeileho, [1908] 1 
K. B. 968, C. A. (instalment of money due for building of a steamer); llando v. 
Boden, [1893] 1 Q. B. 318 (amount of dishonoured bill and expenses of noting); 
Lawrence & Sons v. Wtlkotka, aapra (amount of dishonoured bill, expenses of 
noting and interest); Weatmorclaitd Green and Bine Slate Co, v. P'eilden, [1891] 
3 Ch. lo^. A. (money due for calls on shai-es); Grant v. Easton (1883), 13 
Q. B. D. 302, C. A. (action on a foreign judgment); Norton v. Gregory (1896), 
73 L, T. 10, G. A. (action on an order of the Probate Division for tho p^ment 
of costs); Bailey v. Bailey (1884), 13 Q. B. D. 866, C. A.; Pritrhett v. English 
and Colonial Syndicate, [1899] 2 Q. B. 426, C. A. (action will he for sum due 
under a garnishee order) ; compare liobina v. Rohina, [1907] 2 K. B. 13 (an 
action will not lie upon an order for the payment of alimony), fvimey v. Ivimey, 
[1908] 2 K. B. 260, C. A. (an action mil not lie in the Kin^a Bench Division 
to recover a sum payable for costs under an order of the Divorce Division); 
compare Furber v. Taylor, [1900] 2 Q,. B. 719, 0, A. (an action will n%t lie on an 
order of a county court for payment of costs). As to a specially indorsed writ 
by a mortgagee against a moitgagor when a receiver has been appointed, nee 
Poulett T. Hill, [1893] 1 Oh. 277, C. A. ; Lynde v. Waithrmn, [1895] 2 Q. B. 
180, 0. A. 

M See Gerrard v. Clotvea, [1892] 2 Q. B 11; Strickland v. Williams, [1899] 1 
Q. B. 382, C. A.; Tuther v. Caratampi (1888), 21 Q. B. D. 414, ’As to the 
difference between liquidated damages and a jtenalty, see title DaUaUxs, 
Yol. X., p. 328. 
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What special 
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Claim for 
costs. 


PlaintiiT suing 
by solicitor. 


PiucTicE AND Procedure. 

against tho principal is in respect of a debt or liquidated demand 
only ; 

(')) on a trust; 

(6) in actions for the recovery of land, with or without a claim for 
rent or mesne profits, by a landlord against a tenant, whose term has 
expired or has been duly determined by notice to quit or has 
become liable to forfeiture for non-payment of rent, or against 
persons claiming under such tenant (a). 

The statement of claim indorsed on the writ should show what 
is the plaintifi;'’a cause of action, and should contain sufiicieiit 
particulars to indicate to the defendant what the claim is (b). 

Where the writ is specially indorsed (c), application may be made 
by the plaintiff for summary judgment without a trial (<if). 

196. Where the plaintiff’s claim is for a debt or liquidated demand 
only, the indorsement, besides stating the nature of the claim, 
must state tlie amount claimed for the debt or the demand and for 
costs, and must further state that upon payment within four days 
after service farther proceedings will be stayed (e). 

(lii.) fnfli ‘1 seiHent of Address. 

197. If a writ of summons is issued out of the Central Office, and 
the jilninliff is suing by a solicitor, the solicitor must indorse upon 
the writ (/) the address of the plaintiff (y) and also his own name 

(tt) B. S. 0. Ord. .S, r. 6; and, as to actions ror recovery of land, see titles 
Landi-obo and Tenant, Vol. XVllI., iip. 5.08, 559 ; IIkal Profeimv anu 
C uATTfiLs Bkal. 

(6) .iVB to foims of iiidorsPincnt, sco It. S. C., App. s. -1. If tho indorse- 
inent contains a claim which may ho specially indorsed, tho inclusion in 
the indorsement of a claim which could not bo speci.ally indorsed does not 
now vitiate tho indorsement Ord 14, r. I (b)). The spociul indorsement 

should be headed “ statement of claim ” (f'assuhf v. .M'Aloon (1893), 32 L. E. Ir. 
398, 0. A ) and sliould be siffiiod {ibtd.; B. 81. C., ()id. 19, r. 4). It should n^ 
contain the word “delivered,” which appears at tho end of pleadings (B.. S. (]!., 
Ord. 19, r. 2; Vealey. Automatic Hotter Feeder Co. (1887), 18 Q. u. D. (131); 
see Itykif v. Master, t>hel>a (told Miniivj Co. y. Trnbahawe, [1892] 1 U. 15. ''“4, 
681). As to tho service of a specially indoi-sod writ, see Murray y. Htefdienson 
(1887), 19 Q. 15. p. 60; Aidabyy. 1‘raeiorius (1888), 20 Q. 15. f). 764, 0. A. 
As to taking objection to tho indorsement, see Rohtrtson y. Howard (1878), 
3 C. P. D. 280; Fawcua v. Charlton (1883), 10 Q. 15. 1). 516. 

(c) As to special indoisfment, see further title Pleading, \jpl. XXII., 
p. liO; R. S. 0., Ord. 20, r. 1 (a). If tho plaintiff do not apply for summary 
judgment ,or for directions (.scp p. 135, jtost), the defendant must deliver a 
defence within ton days of tlie time limited foi' appearance (Autaby v. Praetoiiua, 
supra). 

{d) See B. S. 0., Ord, 11; and sco title Jiujo.mknt.s \ni) Ordkbs, Vol. XVllI., 
pp. 190 ft Serf. 

(«) B. S. C., Ord. 3, r. 7. If the writ is to bo served out of tho jurisdiction, 
the time to bp fixed for payment is to bo within the time allowed for ajmeanini-e 
(tfitd.). As to the form of tho statement, see tlid., App. A, Part. III., s. 3. 
Aa to taxation of costs, see tbid., Ord. 3, r. 7 ; Iloole v. Farmhaw (1878), 
^9 L. T. 40.9, 0. A.; Flatau v. Cullen (1899), 81 L. T. 402. As to taxation of 
costs generally, see title Solicitors.’’ 

if) Where notice of the writ is served instead of tho writ, the notice must 
have the same indoiBement of address as a writ must have; see B. S. 0,, 
Ord. 2, A 5, App. A, Part I., No. 9; and as to service out of tho jurisdfetion, 
eoe pp. 117 aeq., post. 

(g) B. S. 0., Ord, 4, r. 1; «ce Dawes v. Sulomonaon (1838), 6 Scott, 596. The 
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or firm and place of business (h), with an additional address for srot. i. 
service of documents, should his own address not Hbe within three An Ordinary 
miles of the Boyal Courts of Justice (i). Action In 

If a plaintiff is suing in person, and the writ of summons is King’s 
issued out of the Central Office, he must indorse upon the writ his B®nch or 
place of residence and occupation, and also, if his place of residence 
is more than three miles from the Iloyal Courts of Justice (i), ^ ° ' 

another proper place, not more than three miles from the Courts, jPlaintiff suing 
to be called his address for service (&). person. 

198. If the writ of summons is issued out of a district registry# Practice in 
the solicitor must indorse the address of the plaintiff and his own «iistrict 
name or firm and place of business, together with an address for 
service within the district, if his own place of business is outside 

the district {1) ; and, if the defendant does not reside within the 
district, the solicitor must add a further address for service not 
more than three miles from the Iloyal Courts of Justice (m). 

Similar rules ohlain where the writ is issued by a plaintiff in 
person (1). 

199. If proceedings are commenced otherwise than by writ of Troceedintr* 
summons {n), the document by which the proceedings are originalul 

must contain the same indorsoment of address as a writ of 
summons (o). 

(iv.) (Join Hi rent Writs. 

200. At the time when the original writ of summons is issued, or rom urrent 
at any time during twelve months afterwards, the plaintitf may issue 

one or more concurrent wiit or writs (p). Kacli such writ is 
tested of the same day as the original writ, and is marked with 
a seal bearing the word " concurrent ” a/id the date of issue of 


iiildress mtu>t bo the ic«iiloiico of the plaintiff and not hia place <»f business, 
iiulc.ss he resides tliere (iS'tr^v y. Jiees (ISOD), 2-1 Q. IJ. T). 718, f’ A.; Re a 
Molir.itor, Kiirprlet v. l<'rifiJ!u»ilrr (1S89), .'i.'J J. 1’. 204; lie a Holn itor (1889), 

,0 T. L. it. 339; and soo Youltim v. Unit (IS39), 4 M. & W 582; compare 
HawTciiu V. Jilmk (1898), M T. I.. It. 398). 

(A) R. S. <'., Ord. 4, r. 1 ; .sec I'Jmihlirarf v. Kyre (1833), 2 Dowl. 143; Daiira 
y, Solomonson (18,38), 6 Scott, oOii, Sinit/i v. Dnhtan (1877), 3 Kx. J) .338, (.’.A. ; 
JJnydy. Joii^ (1830), 1 M. it \V. ."ilO; see Afatley v. Shepley (1892), 08 L. T. 
294; Re Nemcn, (\irritthers v. Xettien, (lOO.i] 1 C’h. 812. 

(t) Petty y. Dnniel (1880), 34 t'h. D. 172, 178. The exact spot finm which 
the three miles are to bo measured is ‘'the jinucipal entrance of the (Vntial 
Hall” (R. S. (1., Ont. 4, r. 1). 

(l) 7/«!?., r. 3; sec ibid., Ord. 3.5; Smith v. Dahlnn, anjna. 

(m) Ibid,, Ord. 4, r. 3; Ord. 6, rr. 3, 1, see The W. A. Sho/ten (1887), 
13 1*. 1). 8 ; Smith v. flnmmond, [1890] 1 (i. B. 571 ; Zarentn v. Vomuj (1890), 
38 W. R. 474; The lldenalfa (1881), 7 L’. IJ 57; Clvkey v. London iwM North 
Western Rail. Co., [1905] 2 1. R. 261. 

(r*) J.e„ by originating auinmous (B. S. 0., Ord. 64, r. 4n; see p. 166, «o«7)i • 
petition (B. 8. C., Ord. 62, r. 16; sf>e p. 188, post), notice of nuition (R. S, C., 
Ord. 5, r. 9 (c); see p. 188, post), nr special case (R. S. C., Ord. 34, r. 8). 

(o) Ibid., Ord. 4, r. 4 ; see the text supra. 4 

Ip) B, S. C., Ord. 6, r. 1, As to the issue of a concurrent writ mort than 
tWMve mouths after the issue of the original writ, see title Limitation OF 
Actions, Vol. XVIIL, p. 188. 
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pRACllCi: AND PllOCEDURE. 


Sect. 1. the concurrent wiit (q). Kach such writ is only in lorce for the 
An Ordinary period during tvhich the original writ is in force (r). 

Action in a writ for service within the jurisdiction luay be issued and 
the Eng’s marked as a concurrent writ with one which is to be served, or 
Bench or „otico of which in heu of service is to be given, out of the juris- 
DiSnf ilictioii («), and vkr rrrfta (/). 


Service of 
concurrent 
writ out of 
jurisdiction. 

Renewal. 


Loss of writ 


(v.) Roiieirah 

201. For purposes of seivice, un original writ of summons is in 
force for twelve months only from the day of the date of the writ, 
including such day (a). If any defendant named in the writ is not 
served within this period and efforts have been made to serve 
him, or if there is any other good reason, the original or con¬ 
current writ of summons may he rciiew’ed for six months from the 
date of such renewal inclusive, and so from titue to time during the 
currency of the renewed writ. A writ so renewed remains in force 
and is available for all purposes, from the date of the issuing of 
the original writ of summons 

On proof of the loss of a wi it the prodi’ctiou of which is necessary, 
the court or a judge may order a copy which is proved to be 
correct to be sealed and served in lieu of the original writ (c). 


(vi.) Service. 

Bervinc in 202. A writ need not bo served if the defeiulant, by his solicitor, 
<jeuL*r.ii. undertakes in writing to accept service and enters an appeal- 
ance (ti). In any other case the writ must be served wdthin twelve 


( 7 ) R. S. C , Ord. 6 , r. 1 ; &00 Colima v. Mnlh Jlnfu/i and Mercantile 
Insurance Co., [1891] 3 Cb. 228 ; Traill v. Porter (1878), 1 L. R. Ir. < 10 . 

(r) R. S. 0., Old. 6 , r. 1 , T.e., lor twelve montb'^ fiom the dny ol the date of 
the original writ; but, in to reiiownl, s.co the to\t, injra. 

(s) R. S. 0., Ord. 6 , r. 2. Aa to pci vice out of the jurisdiction, soo i>. 117, 
post. 

(<) R. S. C., Ord. 6 ,r. 2 ; seo l-ma'/iai/e v. Toruje (ISSO), 17 Q. B. T> 644, C. A.; 
JieJiJington v. Ihddivgion (1876), 1 P. D. 426; liadiache .tmlm und Soda Fatrifc 
V. Johnson UJeary) <b Co. and Basle Chemical Works, lithdsi hedler, [189<,j 1 Ch. 
25, C. A.; Burt v. Benoen (1891), 8 T. L. R. 28; The Dve d’Anmale, [1903] P. 18, 
O. A. A concurrent writ for service out of the jiiriadiction can only be issued 
by leave of the court or a judgfe (R. S. C., Ord. 2, r. 4 ; and see %iAil, Ord. 11, 
r. 1; and note (/), p. 110, ante). As to soivice, see Ford v. Sheppard (1885), 63 
L. T. 564 ; Western Sahnrlau and Notlmg Hill Permanent Bmiefit Butldiug 
Society v. Itucldtdge, QOOj] 2 Ch. 472. 

(tt) B. S. C., _0^ 8 , r. i. I.e., the writ must be sca-veil within twelve 
months, unless it is lenewcd; for purposes other than service the writ is in 
force even after the expir.ition of twelve months ; see Re Kerly, Sun and Verden, 
[1901] 1 Ch. 407, 0. A. 

(i) R S. 0., Ord. 8 , r. 1 The application to renew the writ may be made 
ec ^rte to a master in chambers. As to sealing the renewed writ, see 
xbid, App. A, Part I, Form No. 18; ibid., Ord. 8 , r. 1. As to applica¬ 
tion for renewal, see Be Jones, Eyre v. Cox (1877), 46 L. J. (CH.) 316. As to 
when the application will only be gianted in special circumstances, see title 
Limitation op Actions, V"o1. jQN., p. 188. As to evddenoe of the renewal of 
the writ, see B. S. 0., Oid. 8 , r. 2 . 

(c) Jbld., r. 3. As to the practico before this rule, see Davies r. Garland 
[1875^, 1 a. B, D. 250. 

(d) E. E 0., Orf. 9, r. 1 ; see The Anna and Bertha (1891), 64 L. T. 
332; The Orimdon, [19001 P. 171; Re Kerly, Son and Verden, supra. The 
writ must be actually ddnered to the defenilaut's solicitor; the usuarfonu 
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US 


months of its issue, or, if it is reneweil, while IJie renewal is 
in force (e). 

There are two kinds of ser\ioe, personal and substituted (/). 


(;i) r, mil, 

203. In ordinary ca.sea, if there has been no undertaking by a 
solicitor to accept service, the writ must be served personally on 
the defendant. 

A writ is personally served by giving to and leaving wilb the 
defendant a copy of the writ and showing him the original, if within 
a reasonable time he demands to see it (//). 

A writ may be served at any hour of the day or night, and on 
any day except Sunday, so long as the original writ or a renewal of 
it is in force (/<). 

A writ may be served at any place within the jurisdiction of the 
High Court (?), and by leave out of the jurisdiction {k). 


8sct. 1, 

An OnUnary 
Action in 
the Slutf’s 
Bench or 
Chanceiy 
Division. 

i’erwnal 

Hcrvico. 

Hutr effected. 


When. 


Where. 


is for tlie solicitoi to iiidor-’« the writ with nii ui'cc-ijlniico of service and *an 
iindortakmg to iippoar [He Kirhj, t>uu an<l Venlen, [IfHUj 1 Cb. 4G7, 176, 0. A.). 
A-s to the relation of solicitor iiud client gf-nciallj, see tiile !^oi.I 0 lTous. 

i <)Seep. l]4,a?/<e. 

/) 11. S. 0., Ord. a, r. 2. 

gr) Goij(is v. Jluiihngtower [Lord) (188-1), 1 L’ If. A' \V. 503; diu/ v, Hudd, 
L1898] 1 Q. B. 12, U. A., per (’oiJixs, .it p. 18; Wo>lei/ v. OWr (1730), 

2 Stra. 877 ; Pigeon v, (1818J, 8 Timid. 410. If lh<’ 'lofcndantrefiisiis to take 
the copy, the poison who is .solving the wiit sliduhl iiiforiu him what it eontaiuK 
and loavo it ns nearly in his po^.^os'-ion or cnuliol as he can, e. 7 ., it is enough if 
the pvoces& servcr throws the writ down in the defendant’s presence alter 
infonming him of its contents [Thomson v. I'heneg (1832), 1 Dowl. 441, 443); 
hut the process-server must do this in the defoudniit’a presence and must be 
siiflieiently near to him to bo able to hand him tlio copy; thus, if the server is 
outside a house and the dofondant i.s at an upper window of the bouse and the 
process-server bolds out a copy of the writ to the defendant and tells him that 
It is a writ against him and throws it down in the presence of the defendant’s 
wife, this is not auQlcieiit service [lleuth v. Whde (1844), 2 Dow. & L. 40; soo 
(hgga v. Ifunftngtower [Lord], supra ; Banqne liime ft Frangnise, v. Clark, [18114] 
"W. N. 203; i'Vif/i v. Donegal [Laid) (1831^,2 Dowl. 627; Daiica v. Morgan 
(1832), 2 Cr. & J. 237). As to the demand by the plaintiH' to soo tlio original 
writ, see Jay v. Itudd, 8ui>ra; Petit v. Amhrose (1817), 6 M. S. 271; Westlfy 
V. Jones (1821), 6 AFoore (c. v ), 1C2, Thomms v, Peartc (1824), 2 B. & 0. 761 ; 
Phtlhpsun <& Son r. Kmanntl (1887), 56 L. T. 808 ; Ilawtiiorii v. Jloina (187.5), 
23 TV*. B. 214. An immaterial vniiance between the copy and the writ docs 
not vitiate the service [Ilanmer v. Chflon, [18S1] 1 Q, B. 238). Tlio writ may be 
serveti by a plaintilf in person or by anyone authorised on his behalf. 

(A) Upton V. Maeltftnie [\^T1), 1 Dow. & Ry. (k. B.) 172 ; Pnddee v. Cooper 
(1822), 1 Bing. 66 ; Murray v. Stephenson (1887), 19 Q. B. D. 60; Sumlay 
Observance Act, 1677 (29 Car. 2, 0 . 7.), s. 6 ; Taylor v. Philips (1802), .3 East* 
165; and see title Ttuk. 

(t) I,e., the territorial jin-isdictioii (He SmUh (1876), 1 P. D. .’ 00 ), which, 
includes England, Wales (stat. (1536—1536) 27 Hen. 8 , c. 26), and Borwfdc-on- 
Tweed (Yearly Practice of the 8 iiprcmo ConU, 1912, p. 61), as far as low water 
mark [B. JJairis t. The Franei'iiia [Otuntrs) il877), 2 C. P. D. 173; H. v. Keyn , 
(1876), 2 Ex. D. 63). Scotland, Ireland, the J'rle of Man, and Channel Islands 
are out of the jurisdiction (Yearly i’ractice of the Supreme Court, 1912, p. 61). 

A British wu^ip is always within the juiisdidion [Fraser v, Abers (1891), 35 
SoL Jo. ^77 Seagrove v. Parks, [1891] 1 Q. B. 651). As to the Ifmg’s pdl^os, 
see B. V. SfoWw (1790), 3 Term Hep, 736. As to service iu court, see PotUe j,, 
OoM (1866), 1 H. & N. 99. 

(ie) As to service out of the jiiii'.diction, see p. 117, post. 
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sb«,t. 1 . 

Ad Ordinary 
Action in 
the King's 
Bench or 
Chancery 
Division. 

Wito ma]’ be 
KTved. 

Service by 
agreement 
uf parties. 

Special mode* 
of service. 


204. Any por.son, whether a British subject or not, who is found 
ill the time within the jurisdiction can be served (/), except the 
King (j/i), a foreign Sovereign (n), a foreign ambassador (o), or his 
0 nicer or servant (p). 

205. Any special mode of service not prohibited by the Kules of 
the Supreme Court ((/) may, by agreement of parties, be substituted 
for tlie prescribed mode of service (/•). 

206. Ill addition to other jiarlicular modes of service dealt 
with elseivhere(»), the following aro special methods of effecting 
service:— 

A writ against the inhabitants of a hundred or other like 
district may bo served on the high constables or any one of them, 
or where there is nr liigh consLablo, on any other acting chief 
officer of police of the county in which such hundred or district is 
situate (/). 

A writ agiiinst the inhiibitants of any county of any city or town, 
or the inhabitants of any franchise, liberty, city, town, or place not 
being a part of a hundred or other lilu distiict, may be served on 
some peace officer of such place (a). 

In an action to recover land, service of the writ may, in case of 
vacant possession, w'hen it cannot be otherwise effected, be made by 
posting a copy of the writ upon the door of the dwelling-house or 
other conspicuous part of the property (w). 


(0 lluttiHa V. Xorth Amerimii fAinil anil Ttmbet' Co. (19(H), ‘JO T. L. E. 53*2; 
AiiKtiaehhabct Dav}i>akih “ Jfi'ri nlfa” v. Orund Trunk Panjir Raihmy, [1911lj 

1 K. B. ‘2‘2‘2, C. A ; iiaa.harm ( orjjoiaiion, JAd. v. Cheiniai'he Fabrik wrt Ifei/den 
Aklumjtafllachaft, [1911] 2 K. B 510, C A.; Alhami v. Iwleiiendmt I'resa Cable 
Aaaotiaiuiu of Aui.tmki8ut, htd. (1911), 28 T, L. E. 1*28, C. A. 

(m) See title Ai'I'ion, Vol. .1, p. 17. As to petitions of right, see title 
CoNSJiTCTioNAt. Law, Vol. Vf , p 413 
(w) Mvfhelly. •lohat'e [IH'JlJ 1(1. B. 149, C. A.; 'Tla .(f/aay, [1900] 

270; Slai/ium v. titalham and the (Jaekwar of Barod-a, [1912] P. 92; see title 
Action, Vol L, pp. 18, 19 

(o) Magdixloia Steam Xai'itfaUon Co. v. Martin (1859), 2 B. & E. 94; Gladatone 
T, Muaurva Bey (1802), 1 Hem, & li, 495 ; Miiatirna Bey v. Oadhan, [1894] 

2 Q. B 352, G. A.; see title Comstitutionai, Law,’ Vol. VI., pp. 430 
et aetf, 

(®) Macaitney v. (1890), 24 Q. B. 11. 308; Taylor y. /lest (1854), 14 

C. B. 487 ; see title Cons riTUTioNAi. Law, Vol. VL, p. 432. 

{q) lir%tiah Wagon Co. v. (fray, [1896] 1 (L B. 35, 0. A. 

(r) Montgomery v. Liehenthdl, [1898] 1 Cl. B. 487, C. A. ; Tharata Sulphur and 
Cl pper Go. V. SoiiiU dea Metaiix (1889), 53 L. J. (Q. B.) 435. 

{a) As to service of writ in particular circumstances, see titles CnuBB, Vol IV. 
p. 426; Companies, Vol. V , pp. 14, 20, 83, 671, 678; Corporations, Vol. VIII 
p 395; CJROWN PRAcricK, Vol. X., p. 9; Prienuly Societies, Vol. XV. 
p. 191; Husband and Wii-E, Vol. XVI., p. 454; Infants and Children 
Vol. XVII., p. 140 ; Lunatics and Persons of Unsound Mind, Vol. XIX. 
p. 464; Partnership. Vol. XXIL, p. 42; Trade and Trade Unions 
Shipping and Navigation. 

(t) R. S. 0.*, Ord. 9, r. 8 ; see High Constables Act, 1809 (32 & 33 Viet. 
0. 47), B. 6; Field y. Metropohtan Police {Receiver), [1907] 2 K. B. 853. 

(u) rR. 8. 0., Ord. 9, r. 8. As to the meaning of the term “peace offic^" 
see titles Criminal Law and Procedure, Vol. iX., p. 298 ; Police, Vol. XXII., 
p. 462. 

(w) E. S. 0., Ord. 9, r. 9 see faaaca v. Diamond 1880] W N, 75; and see 
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(b) Suhaittuted, 

207. When seivice of a writ is required and it is made to appear 
to the court or a judge (x) that the plaintiff is from any cause unable 
to effect prompt personal service, the court or a judge (a;) may make 
such order for substituted or other service, or for the substitution 
for service of notice, by advertisement or otherwise, as may be 
just (//). 

(o) Out oj the JuriaiJntw;i, 

208 . A writ of summons or notice of a writ of summons may be 


titles Landloko and Tenant, Vol. XVIU., pp- 658, 559; Beal J'sopebty 
AN'D Chattels Heal. 

(x) As to tho moaninp ol '■ tlio court or a judge," see note ( /), p. 103, ante. 
(yj E. S. C , Old. 9, r li; aoe./ay v. liudd, [1898] 1 Q. ll. 12,0. A. Siilistituted 
service will only bo C)rdoi’cd, whore mdinary service ia legally possible {SImnun 
V. Neil! Zealand (loiernnHut (ISTO), 1 0. P. 1). 6(53, C. A .; Nielil v. Jiennrit (188(>), 
56 Tj. J. (q. k.) 89 , A'/y v. Moore (1889), 23 Q. 11. 11. 395, 0. A ; inidnu/ v. /lean, 
[1891] 1 tl. 1>. 100, C. A ; ll'orieiiter Lhinhinij Oo. v. h'ltharth, [ISO-l] 1 Q. il. 784, 
(\ A.; MujhfJi V. ilohoie [SulUnt), [1894] 1 Q. B. 119, A.). Substituted 

service of an ordinary wiit cannot bo orduied, when the defendant was out uf 
the jurisdiction at the lime when the writ was issued, unless ho went away to 
avoid service (>/ny v. liudd, supra; Fry v. Moore, supra; Wdthng v. Itean, 
supra; see, fuiiher, O'Connor v. Ftar Newspaper Co. (1891), 30 Ji. E. Ir. 1; 
Woreider lianl.tiuj <'o. v. Ftrbank, supra; V/o/>ei/ v. London and Noith Western 
Rail. Co., [1905] 21. E. 251; KeUrqnhart, Feparte f'/f/MAart (1890), 24 Q. B. D. 
723, C. A.: Tnnt Cyde Co. v. IteatUe (1899), 15 T. L. E. 176, C. A.). As to 
Huhslitutcd service of a writ issued for service out of the jurisdiction, see Western 
Siihurban and Nottimj HtU I’ennunent Jienejit liuihhny Society v. Uncklidye, [1905] 
2 Ch. 472; Dition v- /loraei/iua (1886), 3 T. L. E. 3; Field v. Bennett, supra; 
De Bernales v New York lUrald, [1893] 2 Q. B. 97,n., Worcester Banking Co. v. 
Firhank, supra; T/uhnerv. Trahner (1890), 15 P. J>. 24; Seaton v. Clarke 
(1890), 26 1j. U. Ir. 297; Wray v. Wray and D'Almtida, [1901 j P. 132 ; Ford 
V. Sheppard (1885), 53 B. T. 564. As to service out of the jurisdiction, see 
the text, injra. >Siibstitiited service means .seivice on sonio person other 
than the defendant himself, e.y , on an agent {f/ope v Noiie (1864), 4 Ho O. M. 
& O'. 328; JJob/uuise v. C’oHrlm?/(1811), 12 Sun. 110; Hint v. Ilerwiy (1873), 
8 Ch. App. 860); solicitor (/I'e Slade, Slade v. J/ulme (1881), 18 Ch. 1). 653; 
Cooper V. Wood (1842), 5 Beav. 391; Seryison v. Beannn (1852), 16 Jur 1111; 
BailU V. Blanrhd llS‘>4), 10 L. T. 365; Waters v. Waters (1876), 31 L. T. 33; 
Hope V. Carnegie (1865), L E. 1 Kq. 126; Ityrnoiid v. CVo/f (1876), 3 Cb. 1). 
.512, 0. A.; but seo The Bommeranta (1879), 4 P. I). 195 ; Maryrett v. Kmanuet 
(1890), 6 T. 1j. E. 153; Odecatne v. Oderaine (1888), 58 Ij. T. 564) ; medical 
officer ill charge of lunatic {Raine v. Wilson (1873), L. E. 16 Kq. 676, Than v. 
Smith (1879), 27 W. E. 617; see Re McLauyhhn, [1905] A. C. 313, P. C.; 
but see now E. B. C., Ord. 9, r. 6); defendant’s wife {WhitiJiaveu Bank v. 
Thompson, [1877] W. N. 45; Mullov<s v. Bannister, [1882] W. N 183); brother 
l^vlburn v. Canhaw (1883), 32 W. E. 33); partner {Kinder v. Forbes (1840), 2 
Bi^v. 503; Leese v. Martin (1871), L. B. 13 Eq. 77; Woreesttr Banking Co, 
V. Ftrbcmk, [1894] 1 U. B. 784,0. A.). As to substitute service on a defendant 
in prison, soe Bland v. Btawl (1876), L. E. 3 P. & D. 233; and as to substituted 
service by post or ailvertisoinent, see Capes v. Brewer (1875), 24 W. E. 40; 
Mdlowa V. Bannister (1883). 31 W. E. 238, Cook v. Dey (1876), 2 Ch. D. 218; , 
Crane v. Jullion (1876), 2 Oh. D. 220; Rafael v. Ongley (1876), 34 L. T. 124; 
WhiOeit V. Honeywell {\m), 36 L. T. 517; HaHley v. DRke fl876), 35 L. T. 
706; Myland's Glass Engineering Co. v. Fhernix Co,, Ltd , [1911] 2 I. E. 632. 
Every ^plication for an order for substituted or other service, or for the sub- 
stitutiofi of notice for service, must be supported by an affidavit setting forth 
the grounds of the application (E. S. G., Ord. 10, Memorandum adopted ny the 
King’s Bench Masters, Yearly Practice of the Supreme Court, 1912, p. 59). 


Sect. i. 

An Ordinary 
Action in 
the King's 
Bench or 
Chancery 
Division. 

Substituted 

service. 

Grounds on 
which Iravc 
granted. 
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flKOT. 1 . 

Aa Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 


Bci vcd out of the jurisdictiou by leave of the court or a judge in the 
following cases (a):— 

(1) When the whole subjcet-inatter of the action is land situate 
within the jurisdiction (b), or the perpetuation of testimony relating 
to the title to sucli land (c); 

(2; When any act, deed, will, contract, obligation, or liability 
airectitig land or hereditaments within the jurisdiction is sought 
to be construed, rectified, set aside, or enforced in the action (d); 


(;)) When any relief is sought against any person domiciled or 
oidinarily resident within the jurisdiction (c); 

(4) When the action is for the administration of the personal 
estate of any deceased person domiciled within the jurisdiction at 
the time of his death, or for the execution, as to property within the 
jurisdiction, of the truots of any written instrument of which the 
person to be served is trustee, and which ought to be executed 
according to the law of England (/); 

(5) When the action is founded on any bi’oaeh or alleged 
broach, within the jurisdiction, of any contract wherever made, 
which, according to its terms, ough' to be performed within 
the jurisdiction (ff) ; but this provision has no application if 


(а) R. S. 0 Old. 11, r. 1 ; see also title CoxFLfOT OF Law’s, Vol. VT., p. 202, 
note (A); and as to sorviro on foreign corporations, see tiuJ, pp. ISl, 182; 
titles Companies, Vol. Y., p. 20; Ooupoavnoxs, Vol. VIII., p. 39o. 

(б) R. S. 0., Ord. 11, r. I (a). This refers to acliims for recoveiy of land 

and of the like kind v. Usher (1884), 14 Q,. B. D. 78; affirmed 0. A.). 

(c) R 8. 0., May, 1912, rendering obsolete Shngsby v. Slinfish?/, [1912] 2 Oh. 
21,0. A. 

(d) R. S. 0., Ord. 9, r. 1 (b). This in<'ludoB an action for broach of covenant 
to repair (see TaaseU v. llallen, [1892] 1 Q. B. 821); for compensation for 
tenant right {Kaij v. Sutherland (1887), 20 Q. B. II. 147); for rent (see 
Agnew v. Usher, svpra) ; Ibr a declaration that defendants aie trustees of 
land within the jurisdiction (A.-0. v. Drapers' Oo., [1894] 1 I. E. 185, 0. A.); 
to enforce a charging order on land (aemhle, Merritz v. Stephan (1888), 58 L. T. 
850; see Kolchmann v. Meurke, []9(W] 1 K. B. 634. 0. A.). An action for 
slander of title to land is not within this pait of the rule (Casey v. Arnott (1876), 
2 C. P. D. 21; and compare liree v. Marescaux (1881), 7 Q. B. I). 484). 

(c) E. S. 0., Ord. 9, r. 1(c); seQ^itngshy v. Sltngaby, supra; “Person” 
includes corpoiation (see li. C., Oitl. 71, r. 1); see Hadad v. Brvre 
(1892), 8 T. L. E. 409; JIaiwi v. Dougherty (1887), 56 L. T. 322. As to the 
inoaniiig of “ domioiled,”-BPe title Conflict of Laws, Vol. VI., pp 182 et seq. ; of 
“ ordinarily resident," see He Williams (1872), 8 Oh. App. 690; Be Bowie, Ex 
^mrie Bfeull (1880), 16 Ch. II. 484, 0. A.; New Chile Gold Mining Co. v. Blanco 
(!888), 4 T. L. R. 346; Qhlkis v. Mumins (1909), 25 T. L. B. 225; and see 
Allison V. Independent Press Cable Association of Australasia, Ltd. (1911), 28 
T. L. R. 128, 0. A.; ActiesaeUkahet Dampskib Jlerculea" v. Grand Trunk 
Pacific Bail. Co., [1912] 1 K. B. 222, C. A.; and title Coepoeations, Vol. VIIL, 
p. 395. 

(/) R. S. 0., Ord. 11. r. 1 (d) ; Be Eager, Eager v. Johnstone (1883), 22 Ch. D. 
86 , 0. A.; Field v. Bennett (1886), 56 L. J. (o. B.), 89, 91; Wood v. Middleton, 
[1897] 1 Ch. 151; Be Orr Ewing, Orr Ewings. Orr Ewing (1882), 22 Ch. D. 
456, C. A.; Be Lane, Lane v. Robin (1886), 55 L. T. 149 ; see title UxEcuTOBa A»D 
A DMUfiSTH vroBS, Vol. XIV., p. 334. The property which is sulijoct to the 
trusts of the Instruroont must be actually situated within the jurisdiction 
(Winter V. Winter, [1894] 1 Oh. 421). 

(q) *B. S. 0., Ord. 11, r. 1 (e). Leave refused, if there is no oonttaot or if the 
action is not founded on ('ontitict; see M'Stephms v. Camtgie (1880), 49 L. J., 
(rri.) 397, 0. A. ; Nathan v. Seitz (1888), 4 T. L. B. S70; Buaieil v. ShdUm 
(1891), 8 T. L. R. 27 ; Mor.tz v. S'ephan (1888), 58 L. T. 850; KoLShmemn v. 
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the defendant is domiciled or ordinarily resident in Scotland or 
Ireland (h ); 

(6) When any injunction is sought as to anything to be done 
within the jurisdiction, or any nuisance within the jurisdiction is 
sought to be prevented or removed, whether damages are or are 
not also sought (i); 


‘SSOT. 1. 

An OrcQnar; 
Action in 
the Being's 
Beach or 
Chancery 
Division. 


Meiirue, [1903] 1 K. 11. 534, C. A.; Deutsrltt Naiional Bank v. P<ni1, [1898] 1 
C'h. 283. It is not necessary thut'there should be an express provision in the 
contract that it should be performed within the jiiriwliction {Iteijiwlds v. Coleman 
(1887), 36 Ch. D. 453, 464, C. A.; Reinv. Utein, [1892] 1 Q. H. 753, 0. A. ; Duval 
(Charles) & Co., Ltd. v. [1904] 2 K. 11. 685, C. A.; Grozier, Stephem & Co. 
V. Auerbach, [1908] 2 K. B. 161, 0. A.), but the contract must either expressly 
or by implication so provide (Bell v. Atdmrp, London and Brazil LAnp, [1891] 1 
Q. B. 103, 0. A. ; HotrUr v JInnocer H'orAi (1893), 10 T. L. E. 22, 103, 0. A.). 
It is sufficient, if part of the oontnxet ought to bo performed within the juris¬ 
diction, and there is a brcai-h of that part within the jurisdiction (Rein v. Btetu, 
supra; The KtOer, [189.3] P. 119, 126, C!. A.). If the proper inference from the 
contract is that payment i.s to be made within the jurisdiction, then non-pay¬ 
ment is a breach within the jurisdiction (Thompson v. Palmer, [1893] 2 Q B. 
80, C. A ; Rem v. Btein, supra; Golden v. Dartoio (1891), 8 T. L. If. 67, C. *A., 
Duoal (Charles) *fe ('u.. Ltd. v. Guns, supra, Roln/ v. Bnae/ell Mimnq Co., Ltd. 
[1887), 20 Q. B. T) 152 ; Hassall v. Lau-retire (1887), 4 T. L. E. 23). It such an 
inference cannot be projiorly drawn from tne contiMct, leave to serve (mt of 
the jurisdiction is not granted (Bed v Antwerp, London and Brazil Line, sufira ; 
Anger v. Casiiier (1902), 18 T. L. If. 596, C. A.). If the contmet is to deliver 
goods and the jiroperty pa'-se.s in England, the failure to deliver is a breach 
within the jurisdiction (Nathan v. Beitz (1888), 4 T. h. E. 570); if tho property 
passes abroad, the failure to deliver is not such a breach (Crozier, Biephint 
ffe Co. V. Auerbach, su%iru, Wuncke v. Wmqreu (1889), 68 L. J. (q. B.) 519; 
Jlandyn & Co. v. Griendtsvren <fc Go. (1890), 6 T. L. E. 274, C. A.; Parl.ir 
V. Schuller (1901), 17 T. L. E 299, C. A.). It the contract is one that according to 
its terms, cun wholly be performed abioad, or maybe performed here or abroad, 
leave will not bo gi.intcd (Camkr v. Lei/land, [1898] A, 0. 524; Bill v. Antwerp, 
London and Brazil Lute, supra ; The Ruler, eu.prn]. If the breach takes place 
out of the jurisdiction, leave cannot be given (Vrozier, Stephens <fe Go. v. Auerbaih, 
supra; Paiker v. Schuller, supra, Wanike v. Winoren, supra). In an action 
for wrongful dismissal, if tho notice of dismissal is given by a foreigner resident 
abroad by a letter w'ritton and posted abroad to the plaintiff heie, there is no 
bro.ach within tho juiisdictiou (Holland v. Bennett, [1902] 1 K. B. 867, C. A.; 
Hamilton v. Barr (1886), 18 li, E. Ir. 297, V. A.; Afutzenberker v. La Jaeguradora 
Espahola, [1906] 1 K. B. 254, C. A ) As to action for breach of promise of 
marriage, see Franklyii v. Chaplin (1900), 17 T. L. E. 84, C. A.; Cooper v. 
Knight (1901), 17 T. L. E 299, C. A. If there is primd fame evidence of a 
breach within tho jurisdiction, and the breach is disputed on the other side, 
leave is jnvon to serve out of the jurisdiction, unless the primd fade case is 
entirely displaced (/fatZMc/<e A nffw und Soda Fuhrilt v. Chemisrhe Fahrtk vormals 
Sandoz (1903), 88 L, T. 490, G. A. ; affirmed sub nom., Chemiache Fabrik vormals 
Samloz v. Badische Amlin und Soda Fabriks (1904), 90 L. T. 733, II. L.). 

(A) E. S. C., Ord. 11, r. 1 (e); Lendiri v. Anderson (1883), 12 th B. D. 50; 
Channel Coaling Co. v. Ross, [1907] 1 K. B. 145; Jones v. jSaif<«A Accident 
Insurance Co. (1886), 17 Q. B. B. 421. A petwn domiciled or ordinarily 
tosident in Scotland or Ireland may agree that service upon an agent iftJSaglau'd 
in an action to which this provision relates ihall bo good service (Montgomeni v. 
Liehenthal, [18981 1 Q. B. 487, 0. A.; Tharsis Sulphur and Copper Co. v. SocUtS^ 
dee Metaux (1889), 58L. I. (u b.) 435). In an agreement of tenancy between an 
'Rn gUnh company and a person resident in Scotland, a clau^ by which the 
tenant subnuts to the juiisdiction of the High Court of Justice in England, 
does net enable the court to direct service of a writ in Scotland in an octico which 
eomes within B. S. C., Ord. 11, r. 1 (e) (British Wagon Co. v. Gray, [1896] 1 Q. B. 
36, C. A.) 

(») B. 3. 0., Ord. 11, r. 1 (f). A plaintiff cannot acquire a right to servo a 
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Sbot. 1. 
An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 

Leave, a 
matter in the 
discretion of 
the court. 


(7) When any person out of the jurisdiction is a necessary and 
Itroper party 'to an action properly brought against some other 
person duly served within the jurisdiction (X). 

209. The granting of leave to serve a writ or notice of a writ 
out of the jurisdiction, in cases where it may be given under the 
above-mentioned provisions, is n matter for the discretion of the 

defendant out of the jurisdiction by merely claiming an injunction ; the claim 
for an injunction must bo made in good faith (Z>« liernales v. Nein Yoik Ueraiif, 
[1893] 2 Q. B. 97, n.). Leave to seivo out of the jurisdiction is refused if the 
court is satisfied that there is no reasonable probability that the plnintiff 
will obtain an injunction (irnfson if: Sons v. Daily Jiecord {(flasyoir), Ltd., ^907] 
1 K. B. 853, C. A.). A pnma facte case for an injunction must be made out 
before leave is granted (Dadische Arttlin vvd Soda Fabrik v. dohvson iflenry) cf^ 
Co. and Itasle Chemtcnl Bindschedler, [1896] 1 Cli. 25, A.; [1897] 2 

Ch. 322, 3J5, C. A.; Chemiscke Fabrtk lormala Sandoz v. IJeidische Amlin uml 
Sofia k'abriks (1901), 90 L. T. 733, II. L ; Alexander v. Vahnlme (1908), 2.') 
T. L. K. 29, f’ A.). The act to be restminod must bo ono within the juriscliction 
{Ktnahan v. Ktnahan (1890), 45 rh. I*. 78; Morocco Hound Syndnate y Jfarrts, 
[1895] 1 C'h. 534 ; Ikulm he Antltn vnd Soda Fnhrik.Y. Johnson {^Ucnry) if; Co. and 
Ilasle (Jhemtcal n’orls, Btndschetiler, [1897] 2 t li. 322, 315, 0. A ; Re I)e Penny, 
De Penny v. Christte, [1891] 2 (Jh. 03, 68 ; Mor.diall v ./IforaAmZZ (1888), 38 CU. D. 
330, 0. A. ; Be Burland’s ^rrade-mark, Borland v Broibnrn Oil Co. (1889), 41 
Ch. J). 042; Tozter v. Hawkins (1885), 15 Q. B. 1). 650, 680, t\ A ); and see, 
generally, titles Injunction, Vol. XVIT., p. 275; Nuisance, Vol. XXL, pp. 
650 et sey. 

(k) R. S. Ord. 11, i. I (g). If the conditions proscribed by this sub-rule 
are complied with, leave for servme out of the iurisdiction may bo given in 
cases in iihich leave could not be given under the other suli-rules, e.i/., in an 
action of tort whole one of the defondants is not domiciled or ordinarily 
resident in England (CVo/f v A/wy, [1893] 1 U. B. '119; Wtihains v. Cartwrnfht, 
[189.5] 1 Q. B 112. (h A.; The Due d’Aiinvde, [lOo:}] P. IS, C A ) ; an action 
to enforce against real estate hbioad the trusts of a credLtoi''.s deed {Penney y 
M afkintosh (1887), 33 Oh. L 595), or a charge {Dnder v. Amslerdanisth Trusters 
Kantoar, [1902] 2 Oh. 132) ; or in an action for breach of con tract against person.^ 
resident in Scotland {Thanemore Steamship Co. v. 77ifmin«on(1885), 52 L. T. 552). 
Any person who would, if subject to the juiisdiction,be joined ns a dol'endant 
is a proper, if not a necessary party (Massey v. lleynes (1888), 21 B. I). 330, 
O. A.; Wilted v. (lalbraith, [1893] i Q. B. 577, 0. A.; Plaskitt v. liddis (1898), 
79 L. T. 136 ; The Elton, [1891] P. 265, per Jf.UNE, P., at p. 26.8. For paiLLCuliir 
oases, see Massey v. Ileyncs, supra (foreign principals); Firth v. De las Bivaa 
(1893), 69 L. T. 666, C. A. (foreign pai'tnors); The Elion, sujira (foreign owner 
of cargo); Speller v. Bi istol Steam Navigation Co. (1881), 13 Qi. B. 1). 96, 0. A.; 
MeCheane v. dyles, [1902] 1 C'h. 287, 0. A.; Gersern v. Simpson, [1903] 2 K. B. 
197, V. A., as reported 17 Sol. Jo. 13 (third party; and see Dnbonl v. Maepherson 
(1889), 23 Q. B. D. 340) ; see also Washburn Co, v. Canard Co. (1889), 5 T. L. K. 
592; Bawtree v. Great North Hesf Ceutial Rail. Co, (18981, 14 T. L. E. 448, 
C. A.; Deutsche Istaiional Bank v. Paul, [1898] 1 Ch. 283; andp 99,ante. The 
plaintiCE must be acting bona fide in suing the defendant who is within the 
jurisdiction; if the plaintiff merely joins a person within the jurisdiction as a 
party in order that he may sue someone without the jurisdiction, leave ia not 
given or, if leave has been given, jiroi'eedinge will be stayed ( Willed v. Galbi aiih, 
[1893] 1 Q,. B. 577, (C ; Peatsrh'e National Hank v. Paid, supra; Massty v. 
lleynea, supra; fndtgo Co. v. Oyilry, [1891] 2 Oh. 31, 45,0 A.; Bennetts y. 
Mcllwraith, [1896] 2 Ij B. 464, 0. A.; Flouer v. Rose (1891), 7 T. L. B. 280; 
Sharpies v. Eason, [1911 ] 2 I. R. 436, C. A.). The person sued within the juris¬ 
diction must be as substantial a defendant as the person sought to be served! 
without the jurisdiction [Yorkshire Tannery Co, v. Eghnton Chemical Co. (1884), 
64 L. 4 . (cH.) 81). The plaintiff must show that he has a primd facu cause of 
action (Stratus v. Goldschmidt (1892), 8 T. L, K 512, 0. A.). The relief sought 
aramst each defendant must be connected [Collme v. North British and JIfercan* 
iue Insurance Co., [1894] 3 Oh. 228), but need not be the .same, and may be 
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court or a judge (1). In particular with regard to Scotland and 
Ireland, when leave is applied for in a proper case (??**), the court or 
% judge must have regard to the comparative cost and convenience 
of proceeding in England or in the place of residence of the 
defendant or person sought to be served («). 

210. Every application for leave to serve out of the jurisdiction 
must be supported by affidavit (o) or other evidence (p). 


an alternative remedy {Afassri/ y. llenues, mpra). The defeudiiiit vrithiu the 
jurisdiction mu^t have been actually served, l>efore leave can he given (Yorkshire 
Tannery Co. v. Kyhniou Chemvul Co. (ISKl), 51 L. J. (oh.) 81; Collins y. North 
British and Mercantile Insurance Co., [1894] 3 Ch. 228; The J)ac d'Amnale^ 
[1903] P. 18, C. A.). 

(i) K. S. C , Urd. 11, r. 4 ; The Hayen, [1908] P. 189, C. A. ; liaison & Sons 
V. Daily Brrord {iHasyoii’), Lid., [1907] 1 K. 15. 853, 0. A; Strauss y. Gold¬ 
schmidt (1892), 8 T. I,. 11. 512, C. A.; BlnsUft y. Jiddta (1898), 79 L. T. 136; 
SociSte Udnrrale de Baru \. Jh'cyfua Urol hers (1888), 37 Ch, I), 215, 0. A.; 
Ilandyn tfe Co. v. (Jriendtsncn (S- Co. (1890), 6 1'. f, R. 226, 274, C. A.; ltol)ei/y. 
Snae/cll Mininy Co. (1887), 20 Q. 15. 1). i52, Be Norton's Settlement, Norimiv. 
Norton, [1908] 1 Ch. 471, C. A.; Badisdie Amlin nnd Soda Fahrik y. Johnson 
{Henry) ilc Co. and Basle Ckemual lIVw/is, Bindsihedler, [1896] I t'h. 25, C. A.; 
[1897] 2 Oh. 322, 345, C. A.; Chennsihe Fahrik oormaU Sandoz v. Badiache 
Aiitlin vnd Soda Fabriks (1904), 90 L. T. 73.3, II. L.; //assail v. /Murenee (1887), 

4 T. L. R. 23 , Massey v. Heiiws (1888), 21 (i 15. D. 330, C. A. ; Bart v. Bowen 

(1891), 8 T. I, R. 28 , Callv. Opyenheini (1880), 1 T. L R. 622, C. A. ; /'oitdtr 
Y. Bvrdow (1881), 21) (’h. 11. 210, \ , Thomas y. Hamilton (iJiuhesa) (1886), 

17 Q. 15. I). 592, C. A. , Manttolia and .Worth- dern /and Cor/lo rat um y. Allan, 
[1893] 3 Ch. 432; and see title CoNi'i.iOT or Laws, Vol. VI, p. 291. Conditions 
may bo imposed as a tenu of giauting leave (W'ustdnirii Co. y. Ganant Co. (1889), 

5 T. L. R. 592; Thomas v. J/amdton {Duchess), supra; Mandoba and North- 
Western /jnud ('orpoialiony. Allan, supra, IJiauicmd y. Sutton (18CG), L. R, 1 
hlxch. 1.30; Inrlh v. />e las liteas (1893), 09 1j. T. 006, C. A.). 

(m) See R. S. C., Ord. 11, r. 1 (c). 

(a) R. S. C , Ord. 11, r, 2 , Williams v. Caituriyh/, [1895] 1 U. B. 142, C. A.; 
The Elton, [1891] P. 205, He De Benny, De. Benny y. Chrndie, [1891] 2 Ch. 63, 
71, C. A.; /ie/iitrland’s Trade-murk, Burland v. Broxburn Oil Co. (1889), 41 
< h. D. 542; Totieuham v, /iarry (1879), 12 Ch J) 797; Cressnelly, Barker {m9), 

II Ch. 1). 601, C. A.; Ex parte Marphmt (1879), 12 Ch. D. 632; Marshall 
V. Marshall (1888), 38 Ch. D. 330, C. A., and see title Companies, Vol. V., 
p. 18. 

(o) R. S. C., Ord 11, r. 4. 'I'hc affidavit or other evidence iniiRt state that 

III the belief of the deponent the plauitilf has a good t auee of action, and must 
show in what place or country the defendant is or probably may be found and 
whether lio is a British .subject or not, and the grounds upon which the 
application is made (ibid.). The application must be made to a judge in 
chambers and cannot be made to a master or district registrar (R. S. C’., 
Ord. 54, r. 12 ; Burt v. Bowen, supra ; Stiyand v. Stiyand (1882), 19 Ch. D. 460 ; 
Traill v. Barter (1878), 1 L. R. Ir. 60; see p. 128, post). As to the affidavit, 
see Stiyand v. Stiyand, supra; Blake y. Lever (1880), 6 L. R. Ir. 476, Youny v. 
Brassetj (1875), 1 Ch. 1). 277 ; Great Australian ONd Mining Co v. Martin 
(1877)1 5 Ch. 1). 1, C. A.; Jteynolds v. Cc/enuin (1887), 36 Ch. D. 453, 0. A.; 
The Itayen, [1908] P. 189,0. A.; Bern Eepubhc v. Drey/ua Brothera it' Co. ,1188^, 
55 L. T. 802 ; BlaakiH v. Nddla, aupra, Barker v. Schuller (1901), 17 T. X. B, 
299, 0, A.; Shearman y. Findlay (1883), 32 V. B. 122; CaUina v. North Britiah 
and Mercantile Inauranoe Co., aupra; Wood v. Muldleton, [1897] 1 Ch. 151 ; 
Kinahan v. Kinahun (1890), 46 C3h. D. 78, 83; Fowler v. Baratiw (1881), 20 
Oh. 1). 240, C. A.; Dkkaon v. Imw, [1896] 2 Ch. 62; Seagrave v. Parka, [1891] 

1 Q. B. 561; Tottenham v. Barry (1870), 12 Ch. D. 797, 804; Wood v. Jui^nnea 
(1878), 4 €. P. I). 67; Wtlluima v. Oarhoright, supra. 

(p) Itandall v. Campbell, [1877] W. N. 201; Ihc/taon V. Law, aupra; Holland 
y. teaUe, [1894] 2 Q. B. 346, 450, C. A. 
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Sect. 1 . 
An Ordinary 
Action in 
tJie King s 
Bench or 
Chancery 
Division. 

'I’hfi ord<T. 

Effects of 
order. 

How fK'l vice 
effectcil. 


SetTice of 

process 

generally. 


All oftler giving leave to effect service or give notice of a writ 
out ot the jurifiiliction must limit a time after service or notice 
within which the defendant is to enter an appearance (q). 

m. A writ may by leave be served out of the jurisdiction on a 
15riti»h subject both in the Hritish dominions aud in a foreign 
State (r); and a writ may by h^ave be served out of the jurisdiction 
on a foreign subject in the British dominions (s). A foreigner 
out of the British dominions cannot be served with a writ (t), but 
may by leave be served with notice of the writ («). 

212. A writ for service out of the jurisdiction must be served 
in the same way as a writ for service within the jurisdiction (w). 

Notice of a writ must, except in certain cases (a), be served in the 
same way as a writ(i). 

213. Tho court or a judge may direct that any summons, order, 
or notice shall be served on any party or person in a foreign 
country, and the procedure above desevibed as to serving notice of 


(q) ]l. S. C., Orel. H, r. 5. I’he time depeuds on the place or country where 
tho writ IS to be berved or notice given (ilnd.); see notice issued by the Chancpiy 
Ilegistrars dated the ].ith July, 1S8G, and table of tune for entering appearance, 
Yearly Practice of tho .Suprc'ine Court, 1912, p. 1611. Ab to the form of the 
writ or notice in lieu of writ, .see 11 S. C., App. A, r,irt 1., Porms Nos. o —10; 
Jhynolds v. Cohtmn (1887). 36 ('h. 1>. 463, C. A. As to amendment of writ, see 
/Itc/rtom V. Aaw, [1896] 2 Ch 62; Holland v. Leslie, [1894] 2 Q. B. 346, 4.')0, 
C. A.; /nilifio Co. v. Oyi/vy, [1S91] 2 Oh. 31, C. A. As to a concurrent writ for 
eervice out of tho ijurisdiclion, see CoUtnti v. North Dritish and Mercantile Tnsvr- 
anre Co., [1894] 3 Oh. 228. 

M (heat Auslrahan Hold Aliinntf Co. v. (1877), 6 Ch. D. 1, C 

(«) H'esfcm Nattonnl ]]anh of New Virlc v. Perez, Irtana & Co., [1891] 1 Q. B. 
304, C. A. , 

(<) H'estman v. Akhelwlaqet Ekinana Mekaniaka Ninckare-fahrik (1876), 1 Jilx. I). 
237 ; llewttaon v. Fahre (1888), 21 Q. B. D. 6; Jle Howard, Padley v. ('a'iiij‘hnm(n 
(1879), 10 Ch. D. 6.60, 0. A.; Parun y. Turner (1876), 3 Ch. 1). 276; and see 
titles Companies, Vol. V., p. 20; Cobpoiiations, Vol. VIIT., p. 395. 

(u) 11. S. 0., Ord. 11, r. 6. As to tho form of the notice, see E Si C., 
App. A, Part T., No. 9; Rnjnohla v. Colenmn (1887), 36 Ch. ]>. 163, C. A. 

(w) /.e., either personally or by substituted service; see pp. 116, 117, ante. 
It must be served at the place authorised by the order giving leave {IJvnne/l v. 
Preston, [1908] W. N. 166, C. A.). 

(a) T.e., except iu countiics to which K. S. C., Ord. 11, r. 8, applies. B. B. C , 
Ora. 11, T. 8, applies to a foreign country to which tho rule m»y by order of the 
Lord Chancellor from tune to time be applied. It has been so applied to tho 
German Empire f [1904] W. N., Part 11., p. 231), the Bussian Empire ( [1906] 
\V. N., Part 11., p. 99), to Spain and Belgium ( [1910] W. N., Part II., p. 270); 
to Portugal ([19121 W. N., Part II., p. 116); and to Japan ([1912] W. N., 
Part II., p. 204)). In such countries the notice to be served is to be sealed with 
the seal of the Supreme Court for use out of the jurisdiction, and must be trans¬ 
mitted by the President of tiie Division in which the action ia brought to the 
Secretary of State for Foreign Affairs, together with a copy translated into the 
language of the counti y in which service is to be effected, and with a request 
for its further transmis'.ion to the Government of tho country in which leave to 
•erve notice hqe been given ; see B. S. 0., App. A, Fart 1., No. 10 a. 

(y Dobson v. Festi, [1S91] 2 Q. E. 92, C. A.; Trubner v. Trubner (1889), 16 
P. D.^4; Beddinffton y. Deddington (1876), 1 P. D. 426; Stronaberg v. Uoafa 
Jtica BeioiUic (1880), 29 "W. E. 126, C. A.; South African BepnbKc v. Jja 
Compagnie Franco-Bdge dii Ch&mn de Ftr du Nentd, [1898] 1 Oh. 190; SciM 
Jtoyai Wax Candle Co. (1876), 1 Q. B. D. i04. 
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a writ of summons applies to the service of any such summons, 
order, or notice (c). 

(vii.) Indorsement of Mi norandum of Service. 

214. The person serving a writ of summons niust, within three 
days at most after service, indorse on the writ the day of the month 
and week of the service ; otherwise the plaintiff cannot, in case of 
non-appearance, proceed by default (<?). 

(viii.) Setting Aside Writ or Service. 

215. If the writ is irregular or informal, the defendant may obtain 
an order setting it aside (c); or if the service has been irregular or 
informal, the defendant may obtain an order setting aside the 
service (/). 


(c) E. S. U., Ord 11, r. 8 a (Jt. S. C., Augu.t, 1909). Uel'oro this rule there 
was no power to order tho service out of the jurisdiction of anything but a writ 
or notice in lieu of a widt. Leave can only be given when there is jurisdicliuu 
to give leave to serve a writ of summons or notice of wnt out of the jurisdiction 
(A’e Aktieholagct iioherisi'ors and La Sorietd A mmyme Des rapeteries De UsAa, 
[1910] 2 K. ]'J. 727). 

(dj E. S. 0., Ord. 9, r. 15. This applies to substituted as well as to other 
service (i&id.] and to service of a writ out of the jurisdiction, but not to a notice in 
lieu of service of writ {Re Liveseg, P'ish v. Chatterton (1882), 47 L. T. 32n; 
Hastings t. Hurley (1881), 10 Ch. i). 784). It applies to an amended writ when 
re-served (T/ie fhsaiopeta (1879), 4 P. D. 188, 0. A.). As to tho memorandum, 
see Foatv. liamll, [1888] W. N. 255; Danes v. Loiitid, [1885] W, N. 64. As 
to extending tho lime for making the indorsement, see Hnsiings v. Hurley, 
supra; Sprrnt v. Pedrett (IHDJj), 48 L. T. 755; Stars v. Itogeia (1891), 7 T. L. Jl. 
188; Sliejiherd v. Sthock, fl88fi] W. N. 84. As to the necea^ity for tho 
indorsement, see Hawp-Adams v. Hall, 11911] 2 K. B. 942, 0. A. As to tho 
reckoning of days under the Eules of the Supreme Court, see ibid., Ord. 04, 
r. 1 2 ; and soo title Time. 

(e) Boyle v Sadier (1888), 39 Ch. L. 249, C. A. 

(/) See Meygilt v. Schuster (180.)), 7 L. T. 680; Ndsnn v Pastorino Ho. 

(1883), 49 L. T. 564, In the case of the sei vice of a writ within the jurisdiction, 
the applicatiou shouM be made to a m.istor in chamber.^; in the case of the 
service of a wiit out of the jun-'dictioii to a judge in chambers {Black v. Dawson, 
[1895] 1 Q. B 848, 0. A.; Holland v. Bcumlt, [1902] t K. B. 867, 0. A ; 
Balfour r. B'y/jc, [1904] W N 72; see Collhis v. F<rtk British and Mercantile 
fnsurance Co., [1894] 3 Ch. 22S ; Dickson v. Law, [1895] 2 Ch. 62; Kinalnm 
V. Kinahan (1890), 45 Ch. I). 78; Re BurlaruVs 'Irwle-mark, Borland v. Broabum 
Oil Go. (1889), 41 Ch. D 5J2 ; Foivler v. Barstow (1881), 20 Ch. D. 240, C. A.; 
Parker v. Schuller (1901), 17 T. L. E. 299, 0. A.). Proceedings may lie eel 
aside even after judgment {IJewdaon v. Fabre (1888), 21 Q. B. D. 6; Massey 
V. Heynes (1888), 21 Q. B. 1). 330, C. A.; Reynolila v. Coleman (1887), 36 Ch. 1). 
463, 0. A.; Field v. Bennett (1886), 66 Ij. J. (q. B.) 89). Irregularity or 
absence of jurisdiction over the defendftnt is waived by an unconditional 
appearance {Mulckeru v. Deerks (1884), 63 \j. J. (q. b.) 626; OuUmi v. Maddiffe 
(1874), L. E. 9 0. P. 189, yvr Bbett, J., at p. 196; Anon. (1819), I Chit. 129; 
Bayno v. Slack (1857), S C. B. {s. a.) ;163 : FAwards v. Warden (isfl), 9 Oh. App. 
495, .501, 502; Harrison v. WilHams (1854), 24 L. T. (o. 8.) 143; ^fTes^era 
Nationotl Bank ef New York v. Perez, Triana A Co., [1891] 1 Q. B. 304, 308, 
0, A.; Green v. Braddyll (1856), 1 H. & N. 69 (irregularity) ; Forbes v. Smith 
(1855), 10 Bxch. 717; Oulton v. Radcliffe, supra; Re Oir Swing, Orr Ewing v."* 
Orr Eiving (1882), 22 Ch. D. 456, 463, 464, 467 ; Moore ▼. Gumgee (1890), 25 
Q. B. D. 244 (jurisdiction); and see The Duplme (1911), 28 T. L. E. 577); see 
pp. 126, 145, note (c), post. The objection may not be taken by the defence 
[Presm T. Lamont (1876), 1 Ex, D. 361; If'Aife ▼. Maegregor (1882), 46 J. P. 
776). See, further, aa to setting aside writ or service, and as to conditional 
apiioarance and appeeranoo under protest [Keymer v. Reddy, [1912] 1 K. B. 
215, 219, 0. A.; and p. 126, jmst) 
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Si b-Skct. 5. —Appearanrr y). 

• (i.) Entrif, 

216. If a defendant to a writ issued in a district registry resides 
or carries on business within the district, he mu.st appear in the 
district registry (h). If he neither resides nor carries on business in 
the district, he may appear either at the district registry or at the 
Central Office (?'). In all other cases the defendant must enter his 
appearance in tlie Central Office {j). 

217. An appearance should be entered within the time limited by 
the writ, that is, in the case of an ordinary writ for service within 
the jurisdiction, within eight days of the day of service, inclusive of 
that day (k) ; and, in the case of a writ for service out of the jurisdic¬ 
tion, wiihin the time for appearance specially fixed by the order 
giving leave (Z). A defendant may, however, ai>pear at any time 
before judgment (?a) J but if he appears at any time after the time 
limited, he will not, unless the court or a judge otherwise orders, be 
entitled to any further time for delivering his defence or for any 
other purpose than if he had appeared according to the writ(?{). 


McKie of 218. A defendant enters an appearance to a w'rit of summons by 

delivering to the proper officer a memorandum in writing dated on 
Praeq a. j|.g delivery, and containing the name of the defendant’s 

solicitor, or stating that the defendant defends in person. The 
defendant at the same time delivers to the officer a duplicate of the 
memorandum which the oflicer must seal with the official seal, 
showing the date on which it is sealed, and return to the person 
entering the appearance {<>). 


(f/) As to appoiiniiiro in spci-Lnl prococilings, nr by particular pailie-, m'O 
titles AumiiiM.TV, V»i 1. T., pp. S.'S (iindoitakiufj: to appear -action in rrin), S7 
(appearance in Admiralty procooihngs gcnornlly); JtANKiiri’TCY and Jnsoi.- 
VKNCY, Vol. If., p. 52 (pioccdiiro on iietition); CoMrvMUs, Vol. V., pp. 17 
(proceedings against cotnpiuiies), 55<> (.ittetulanco at wiiiduig-up procrcdings); 
CoUPOliATloxs, Vol. Vfll., p. ;i()o ; Cnow.N J’u.u tk'K, Vol. X., pp. 10 (informn- 
tion), 206 (lertiiirari); Phikmuly Hociktu’^, Vol. XV., p. 100, llni/iwAYs, 
Stuekts,axo BiiiDGES, Vol. XVf ,p. 1-12 (njipoaraiiontoindictTnont), 111 ,banii 
AND "Wife, Vol. XV'"!., pp. 510, olj. (iriatrimonial ciiu'.es) ; Im'VXTS AND 
(TiiLDKEN, Vol. XVII., p. 110 (guardian w/ (iteni); Ijocai, (Ioveunment, 
Vol. XTX., 7) 200 (local authority); LUNATICS AND Persons or Unsound 
Mind, Vol. XV'III.,pp. 402 etMf .; Medicine and Pharmacy, Vol XX., p. 32:i 
(discipHnaiy inipiiry).; Paut.vehsiup, Vol XXIT., pp. 43 et si-if. . Trade and 
Trade .Unions. As to judgment in default of appearance, see title tTuDOMENTs 
AND Orders, Vol, XIX., pp". LS4 et setf.; and as to the effect of non-appearance 
in other matters, see titles CnoviN Practice, Vol. X., p. 10 (information); 
D.vmages, Vol. X.,p. 349 (iiisehsinent of damages); iNTEUPLEAnrii, Vol. XVIL, 
p. 601; Lunatics and I’khsons on Unsound rIind, Vol. XVIIl., p. 466. 

(A) E. S. C., Oi-d. 12. r. 1. 

(i) Ibi't, r. 5. 

(j) IM., IT. 1, 2. As to when the action piocecds In a district registry and 
when in London, see Und , rr. R, 7, and R. S. U., Ord. 35, rr. 13—16; and see 
title Courts, Vol. IX., pp. 70, 71. 

Uc) See E. S. 0., App A, Part [I., Porm No. 1. The time for appearance of 
a defendant oifa British maii-of-war,though technically within thejuiisdiction, 
will be extended {Eraser v Alers (1891), 35 Sol. Jo. 477; and see p. 115, ante). 

g ibtti,, Ord. 11, r. 5; see p. 122, ante, 
i) E. 8. 0., Ord. 12, r. 22. 

(rt) Ibid, A defendant may waive service and appear gratis without being 
■erved at all; see Lush’s Practice, 3rd cd., Vol. T., p. .‘192. 

(o) R. S. C., Ord. 12, r. 8. As to the form of inpinorandimi, see ibid., • 
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The defendant, on the day on which he enters an appearance to a 
writ of Bummons, must give notice of his appearance to the 
plaintifiTs Bolicitor, or, if the plaintiff sues in person, to the plaintiff 
himself {p). 

219. If a defendant appears by a solicitor, the solicitor must state 
in the memorandum his place of business, and if the appearance is 
entered in tlie Central Office he must give an address for service not 
more than three miles from the Roj^al Courts of Ju.stice (q ); if the 
appearance is entered in a district registry, the address for service 
must be in the district (r). 

If a defendant appears in person, he must state in the memo¬ 
randum his ad<lreBs and an address for service, which must bo 
within the same area as in the case of a defendant appearing by a 
solicitor («). 

If the memorandum does not contain such address, it cannot be 
received; and, if any address stated in the memorandum is illusory 
or fictitious, the api)earatice may be set aside on the application of 
the plaintiff (f). 


App. A, Part II.,Foim No. 1. On receipt of tho moinoranilam of appearance 
the officer is fokliwith to enter tho appearance in tho Cause Book (11, H. 
Ord. 1‘2, r 14). The appoai iinco may be ciUcrcd by the defendant in person or 
by a solicitor; any person authorihod by tho defendant may deliver to the officer 
the memorandum of apjioaranco {OnKe v Moirrecro/t (ISCf)), L. E. 5 Q. B. TG); 
but as to giving notice, see note (/<), tnjr» A corporation can only enter an 
appearance by a solicitor {Scrii’ut v. Jesroit {Lrerla), Ltd. (1908), 126 L. T. Jo. 
100; see title Cobi’obation.s, Vol. VIIp. 395). An infant must appear by 
a guardian ltd Idem (R. S. C., Old. 10, r. 18); see title Tni-'aKTs ANuOniLDUEX, 
Vol. XVI r., ]) 110 , a lunatic so found, by his comniittee (E. S. C., Ord, 16, r. 17); 
but, ill tho case of a poison of unsound mind not so found an appoariiiico is 
onterod for him in tho usual way, and then a guaidian ad Idem is appointed 
{ibid.) ; see title LuN'Wics axd Peusoxs or Unsovmi Mixn, Vol. XIX., 
pp. 462 et seq. If a person is sued in a wrong name, ho should appear in liis 
right name (o.</., A, It. sued as (!. D)(//c?)sort v. Wadsworth (1840), 8 Bowl. 
601; Xitchim v. Roots (1810), S Bowl. 232). If poi.soii'^ are sued as poi'tners in 
the name of their firm, they should appear individually in their own names 
(Ord. 48\, T. 6); see title rAiiTNiiKSinv, Vol. XXII, pp. 43 et seg. If two or 
more defendants in the same action appeal by the same solicitoi and at tho 
same tune, tho names of all the didendants so appearing must be iuserled 
in one memorandum (E S. 0., Oid 12, r 17). Au appearaiKO once entered 
cannot be withdrawn without leavo {Mensies v. RoiMgnes (18H), 1 Prico, 92; 
Sambroke v. Hayes (1835), 4 L. J. (ni.) 175). .A,n appoaraiico entered by a 
solicitor without authority may bo stiuck out on the application of tho dolcn- 
dant or the plaintiff {Re Gray, Gray v. Coles (1891), 65 L T. 743; Yonye y. 
Toynbee, [1910] 1 K. B. 215, 0. A.). 

(jp) E. S. C., Ord. 12, r. 9. As to form of notice, see R. S C., App. A, 
Part II., No. 2. See Hnvth v. Dobbin (1877), 3 Ex. B. 338, 0. A., Johnson v. 
Whitehead, [1876] W. N, 10. Tlie notice can only be given by the defendant or 
his solicitor; it cannot be given by au UTupialifted person {Re Ainsworth, Kc 
imrte Law Society, [190.5] 2 K. B. 103 : and sco title Solicitous). 

i q) As to the computation of this distance, see note (*), p, 113, ante j 

r) E. S. 0., Ord. 12, r. 10. 

s) Ibid., r. 11. 

t) Ibtd., r. 12; Ord TO, r. 1 ; see FdrU v. Cave (1884), 54 L. J. (CH.) 
308; Ahon., [1884] W. N. 241. If the plaintiff accepts an appearance and does 
not move to set it aside, he canuot afterwards have it altered {Munster v, Cox 
(1885), 10 App, Ca^. 680). 
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Jarisdietion. 


I 

220. In ail aclion for the recovery of hind any person not 
named aa a defendant in the writ of summons may, on filing an 
allldavit that he is in possession of tlie land either by himself or by 
his tenant, get leave to appiar and defend ( 7 /). 

(ii) ComhtiiDial. 

221. A defendant before appearing may serve notice to set aside 
the service of the writ or notice of the writ(7;). But, s in manya 
cases the time limited for appearance expires before a motion can 
be made, the defendant may get leave to enter and may entera 
conditional appciirance («;). A defendant who objects to the jur s 
diction has also an absolute right to enter an appearance undie 
protest {j'). 

Svu-Skot. 6.— Proceetliv(js at Chainlera. 

(i.) fii (jiveru?. 

222. Any judge of the High Court of Jii.^tiee may, subject to the 
Rules of Court, exercise in court or in chambers all or any part of the 
jurisdiction vested by the Judicature Act, 1878(a), in the High 
Court (fi) in all causes and matters, ai'd in all proceedings in any 

(m) 11. S. C., Ord. 12, r. 2.'i; see Doe d. Tilyard y. t'uuptr (1800), 8 Term Bep 
643; Doe d. Pejirsun v. Roe (1830), 6 Bing. 613; Doe d. Ifebhhthwaite v. Rue 
(1790), 3 Term Bop. 783, n. (b); Loveloek d. Norm v. linnro'^tiy (1790), 4 Toini 
Bep. 122; Cioft v. Lumfey (1885), 4 11. & B. 608; U’/utworth v. llnmyhriee 
(1860), 5 H. & N. 185; l.o>i(fhoui'ne v. h'luher (1878), 47 L. J. (CT£.) 379; nml 
see titles Landlobu and Tenant, Vol. XVIII., p 559; Eb.vd riiorEiiTV and 
Chattels Real. As to an application, by a person who has not appeared, foi 
an order setting aside judgment, see Mmet y. (1890), 63 L. 3’. 507, C. A.; 

Jacques V. Hamaon (1883), 12 Q. B. D. 136, C. A. The application is miiiie 
M parte to a master in chambers, buppoited liy an affidavit. If, in an action foi 
the recovery of land, a wiit is scrvcci on the tenant in occupation, he is roipuicd 
forthwith to give notice of'it to Ids landlord (('ommon Law Procediiio Act, 
1852 (15 & 16 Viot. c. 76), s. 209). A person who appears to defend an .letioii 
for the recovery of land as landlord, in respect of property of winch he is in 
po 880 P.sion only by his tenant, must state in his appeaiauco that lie appears as 
landlord (B. S. (J., Ord. 12, r. 26; .see ibid , App. A, J'ait II., I’orm >( 0 . 4). 
A person not named as a defeiniatit m any action for the recovery of land, 
who obtains leave to appear and defesid, must enter an appearance, according 
to the rules which govern the entry of apjioarance (see p. 121, ante), entitled iu 
the action against the party named in the writ as dofendaiit, and he must 
forthwith give notice of .such appearance to the plaintifl's sohcitor or to the 
plaintiff, if he is suing in person, and is in all subsequent piocoedings to bo 
named as a defendant in thp action (R. S. C., Old. 12, rr 27, 2S). A person 
who so appears may limit liis defence to a part only of the property mentioned 
in the writ, describing that part witli reasonable certainty in his momorandiim 
of appearance, or in a notice entitled in the action and signed by him or his 
solicitor to bo served witliin four days after appearance If the appearance is 
not so limited, it is tr> be deemed an appearance to defend for the whole 
(ibiil., r. 28): for foim of notice, see ibul. App A, Part II., Form No. 3. 

(/') rhid., Ord. 12, r. ."0, see p. 123, ante. 

(mi) Leave is obtained er mirti on an aiiplic.ition to a master iu chambers 
(Itonnell v. Preaton, [ItJOS] \v. N, 155, 0. A.). As to appearance under protest 
ny a peiwn served as a p utiior in a firm, see title Paiitnership, ^'’ol. XXII., 
p. 44. 

(r) Keifiner v. Reddy, (1012) I K. B. 21.7 ; see Firth v. De laa Riims, [18933 
1 a If. 768; Mayer v. Chieite (1890), 7 'I'. L. E. 40 ; E. S. 0., Ord. 48a, r. 7. 

(a) .36 & 37 Viet. c. 66. 

(b) See title CouiiTS, Vol IX., pp. 52 ei tcq. 
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causes or matters which might before the passing of that Act have 
been heard either in court or in chambers by a single judge of any 
(rf the courts whose jurisdiction was by that Act transferred to the 
High Court (c), or which are directed to be so beard by the Rules 
of Court made under that Act (d). 

223. Applications for orders relating to the interlocutory pro¬ 
ceedings in an action are made in chambers {e). 

Applications in chambers may in some cases be made ex parte ; 
in all other cases they must be made by summons (/). 

An ordinary summons must be served two clear days before the 
return of the summons, unless it is otherwise ordered {g). 

If any party to a summons fails to attend, either upon the 
return of the summons or at any time appointed for the considera¬ 
tion or further consideration of the matter, the judge may proceed 
ex parte, if he thinks expedient (h). 

Any question of fact material to any proceedings in chambers 
may be proved by nflidavit (i). 


Bedt. 1, 
An Ordinary 
Action in 
the King's 
Bench or , 
Chancery 
Dislsion. 

I'roccdure. 


(c) See title CouaT.s, Vol. IX., pp 52 e^ mp • 

(c?) Judicature Act, 1873 (36 & 37 Viet. c. 66), p. 39; Sal in Kyrhirtj v. 
I’omamU (1884), 13 Q. B, J). 218; AmffeU v. Lesser (1885), 16Q. B. IJ.187. 
Any judf^o sitting under tlie Judicature Act, 1873 (36 & 37 Vict. e. 66 s. 39, 
IS to]be^deemed to constitute a court [Aiii'<kll v. Lemr, sttpra). As lO the 
moaning of “ tho court or a judge,” see note (/), p 103, anie. As to pro* 
ceedings in chamber,', see B. S. U., Ord. 54; If'alinsley v. Mniitly, Kv yarte 
Ormdenmgh (1SS4), 13 Q. B. D. 807, 81J, 0 A ; Cloier v. Adams (1881), 6 
Q. B, D.I622. As to the jurisdiction of a master, see pp. 128, 130, 131, jiost. 

(r) Any order which under the IJulos oi Court can be made by the court or 
a judge can be made in chambers, and an application for any such order before 
HTid after! trial should bo made in chambeis. As to chambers in the King’s 
Bench Division and tho Chancory Division, .see pp. 128 et »eq., post. As to 
orders on piimmons for directions, see R. S. U , Old. 30, it. 1,2, 5. 

[/) R. S. 0., Ord. 54, r. 1. As to ex parte summoii'o.s (which are nf>t used 
in tho King’s Bench Division), see E. S. 0., Ord. 51, r. 2. The following 
rejoarfe applications in relation to an action are made to a master:—for leave 
to renew a writ, for substituted service, to enter judgment for possc-ssion of 
land in case of vacant possc.seiou, to appear and defend in an action for 
recovery of laud, to sue or defend as a paupr, to issue a third-party notice, to 
carry on pioceedings, to join other causes of actions with actions for recovery 
of land, to issue execution after six ypuis, for garnishee order nm, for charging 
order «isi on stock. The following er, /inrfe applications iu relatiou to an 
action must bo m.ade to a j udge iu chambersfor leave to serve notice of writ 
out of jurisdiction, for an injunction or receiver in an urgent case (B. 8. C., 
Oi'd. 50, r, 6); for a charging order for solicitor's costs, see R. S. 0., Ord. 54, 
r, 12; Yearly Kactice of the Supreme Court, 1912, pp. 730, 770. A roceiier should 
not be appointed ex parte, except in very special circumstances [Re Connolly 
Bratliers, Lid., Wood v. Connolly Brothers, Lid., [1911] 1 Ch, 731, C. A,). 

(y) R. S. C., Ord. 54, r. 4 e. A summons for time only may be served on the 
day previous to tho retum [ibid ). A summons to assign a guardian ad IxUrn 
under ihd., Ord. 13, r. 1, and for further consideration under shd., Ord. 55, 
r. 72, must be served six clear days before tho return; a summons for ^unmary 
judgment under ibtd., Ord. 14, r. 2, for sale under execution by private con¬ 
tract under iUd., Ord. 43, r. 10, and for diioctions under ibid., Ord. 30, must be 
served four days before the return; as to shortening the time for return, see > 
ibid., Ord. 64, r. 7. For a form of summon'-, see iim., App. K. Fonn No. 1. 
The summons must bo addressed to all the jiersous on whom it is to be served 
[Rdd., Ord. 54, r. 10). , 

{h) Aid., r. 5. Such evidence of service may be required as the judge 
, thinks just (tMd.); and see ibid., Ord. 67, r. 9. 

(i) Ibid., Ord. 38, r. 1. The court or a judge may, on the application of 
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On the hearing of any application in chambers counsel aria 
heard, but have not exclusive right of audience; solicitors for the 
parties concerned have the right to be heard, and their managing 
(-■lerks are allowed to represent them (k). 

Proceedings in chambers are private, and there is no right, to 
publish them without leave (/)• 

The costs of proci-edings in chambers are in the discretion of the»I 
judge or master who hears the application (w). 


(ii.) Ill the KnKj's Ih‘m'h y>itis/rm. ^ 

(n) Bejuie a Matter. 

Iiiriwlirt'on 224 . In the King’s IJench Division, a master may transact all 
of moster. business and exercise all sucli authority and jurisdiction in 

respect of the same as, under the Judicature Act, 18751 (n), or the 
Rules of the Supremo Court, may bo transacted or exercised by a 
judge in chiimbers except (1) matters relating to criminal proceed¬ 
ings or to the liberty of the subject; (2) granting leave for servico 
out of the jurisdiction of a writ of sumuions or notice of a writ of 
Kumraons; (il) appeals from district registrars; (4) prohibitions; 
(5) injunctions ami oLlior orders under the Judicature Act, 187y(»)i 
8. 25 (8), otbtu- than orders for the appointment of receivers by 
way of equitable execution and injunctions so far only as they 
are ancillary or iucidiMital to equitable execution and charging 
orders; (6) reviewing taxution of costs; (7) acknowledgments of 
married women or applications to dispense with the concurrence of 
a husband in a disposition by a inaniod wojiian (n). 


either pui tv, order the iittuiulaiKi* loi ciost-cxaniiiuitjon of the pei hor. iniikiTig 
the afiidavlt (II. S. C., Old. 38, r. 1). In nppliciUions under tltd., Old 14, r. 1, 
I ll’ll viii’c evideiu e liy the defeudant w oxpr(!.-.nly allowed as an alternative to ovi- 
deneo by affidavit; soo title JuDOMKN'rs \xi) OiiDHiis, Vol. XVIJ., pp. 191, 192. 

(A) See title ll.\KUisa'iiiRS, Vol. II., 372. 

(l) II S. (’.. Old. 54, r. 39. 

(m) li. S. l\, Old. U5, r. 1 ; w'o Jiidicatini' -Act, 1890 (63 & 54 Viet c. 44), 

B. 5. 

(h) 30 & 37 Vu-t. c. 66. As to iiinfsteia of the King’s Bench Division 
generally, see title Couiirs, Vol. IX., pp" As to the powers of a master 

in matters dealt with under other titles, see titles Aruitration, Vol. 1., 
pp. 481, 48S (references): Damages, Vol. X., p. 349 (I't'foiences); Discovert, 
iNsrECXiON, ANi) Interrogatories. Vol. XI , pp. 59 (apphcaliou for dis¬ 
covery), 89, 98 (inspection and costs), 106, 110 (intorrogatones), J^lections, 
Vol. II.', p. 421 ; IxJUNn IONS, Vol. XVTI., pp. 272 e< *67.; Interpleader, 
Vol. XVI I., pp. 606', 607 (hearing of summons), 609, 611 (issue), and see pp. 617, 
618 ; Judgments and Orders, Vol. XVIII., pp. 191 et teq. (procedure under 
K. 8. 0., Ord. 14), 212 et ae-f (amendment or setting aside orders) ; Pleading, 
Vol. XXIT., pp. 417 e< aeq. 

( 0 ) R. 8. C., Ord. 54, r. 12, as ainouded by R. S. C., Juno, 1908, and July, 
1911. Applications which may be'made to a master should in all cases in the 
first instance be made to tlii> master and not to the judge There are now six 
King’s Bench masters, thico of whom attend as masters in chambers at the 
Royal Courts of Justice every day during the sittings of the oflSces of the 
8upiome 001114 fR. S._ 0., <'rd. .)4, rr. 13, 16; see E. 8. 0., Ord. 63, r. 8). 
Eveiy action in the King’s lioiich Division not proceeding in a district registry 
is assigived to one of the masters, and all documents and proceedings therein 
must be marked with the name of the master to whom the action is asligned, 
end every application or pioceeding therein which by the rules is heud 
«nd dealt with by a master (t.e., every application or proceeding which a 
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325. Any person affected by any order or decision of a master 
may appeal to a judge in cliambors (p). 

. The appeal is nsnally by one clear day’s notice in wiitiug to 
♦ ^-jg^tend b<^ro the judge without a fresh summons, within five days 
after the decision complained of, or such further time as may be 
allowed by a judge or master, but may be by way of indorsement 
. on the summons by the master at the retpiest of any party {q). 

An appeal from a master’s decision does not stay the proceeding, 
unless a judge or master so orders (r). 

t 

(I)) Ik/oic a Jmlge. 


SacT. ], 

An Ordinary. 
Action In 
the ^g’s 
Bench or 
Chancery 
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cliambera. 


226 . All judges’ summonses (s) and appeals and applications Judge in 
to a judge in an action before the mode and place of trial have 
been fixed are relurnabJo before and dealt with by the judge in 
chambers (t). 

All judges’ summonses and ai)peals and applications to the judge 
in chambers after the mode and place of trial have been fixed are, 
as far as practicable, to be dealt with, if such judge so directs, by 
the judge who, according to the rota of business in the King’s Bench 
Division and to tlie circuits announced for the judges, may be 
expected to try the action; but, if tliere is no such direction, such 


mastor may do.'il with ; sf'O It S. C, Ok?. .M, r. 12), oxcopt taxation of cost.* (as 
to wliioh .'.(■0 title iSor.K’i mii.s), is to l>e he.ird and dfsalt with by Buoh master 
(R. tS. C., Old. f), r. (), E. S (!. (hd. 51, n. 17, 18, Regulations of the Masters 
of the King’s lionch Division, 7th Augusl, I!)U(i, Yearly Practice ot the Supreme 
('ouit, ltM2, ]). 787) All or an^' numher oi the actions so assigned may ho 
traiisfeneil by the Jjord ('liicf Justice from any one inastcr to any other muster 
(R. S. C'., Ord. 5, r. 6). Duiiiig the ahsonco from illness or any other urgent 
cause, or diu’ing a vacancy in t he office of any inahter to whom any action has 
hecn assigned, or during any vacation, any other mnsti'r may hear and dispose 
of any application therein on behalf or in the place of such mastor {ilnd., 
Ord, 5, r. 8; thvL, Onl. 54, r 9.v). As to the entry of suirimonses m lists 
and time for the hearing and calling on of summonses, see Uml., Ord. 54, 
rr. 26— 28. As to a master referring a inattor to the judge, see ibid., Ord. 54, 
r. 20. 

(jo) Ihid , r. 21 An appeal lies in ovciy case except where the master acts 
as persoTift desujnaia, r.q , as to the siifficioncy of security ordered to be given 
to the satisfaction of a mastci [Jlixire & Vo. v. Morshead, [1903] 2 K. B. 359, 
C. A., and oomparo Sandbuek Vharvty Tiusteti v. North StaffordsJure liml. 
Co. (1877), 3 Q. B, D. 1, C. A. ; tihnmbary {Karl) v. IVtrral llailwaya Ctm- 
mittee, [ISOS’] 2 Oh. 812, C, A.; Jte I'onnmye, Ltd. aiul Middkaex County 
Council, [1907] 1 K. B. 51, C. A.); and see title Interpleaheii, Vol. XVJL, 
p. 617. 

{q) R. S, 0., Ord, 64, r. 21. Unless otherwise ordered, there must bo at 
least one clear day between service of the notice of appeal and thi' day of hear¬ 
ing (iiid.); s&o Bell \. North HiaffordalMe Rail Co. (1879), 4 Q. B. D 205; Carter 
V. Stnbhe (1880), 6 Q. B. D. 116, C. A.; Iturke v. Rooney (1879), 4 C. P. D. 226; 
Gilibone v. London Financial Association (1879), 4 C. P. 1). 263. . 

(r) E. S. C., Orel. 54, r. 22. The judge who hears the appeal has jliris^ction 
over the costs (11. y. C., Ord. 61, r. 1); if he makes no order, the costs of the 
appeal are not costs in the cause {Mann v. llarhard (1869), L. E 5 Exoh. 17). ‘ 

(s') See note (/), p. 127, ante. 

{t) E. S. D., Ora. 54, r. 30. For the purpose of exercising every authority 
conferred by statute, order, or rule upon the judge at chambeiB, and not 
speoifieally provided for by the Buies of Court, the judge for interlocutory 
business is the judge at chambers {ibid., t. 40). As to applioatioua to the 
judge, Bee ibid, r. 30. 

h;.l.—XXIII. 
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puinmonscs, appeals and applications are dealt with by the judge 
in chambers (m). 

(iii.) In the Chancery Dunaion. 

227. 'I'he business in chambers of the judges of the Chancerjf' 
Division is carried on in conjunction with their court business 

228. All applications relating to the conduct of any cause or, 
matter, ami sucli other mattei's as the judge thinks fit to dispose 
of in chamhors, are disposed of m chambers (a). 

The judges of tlio Clniuccrv Division may, subject to the Piules of 
Court, order wliat matters sluill ho heard and investigated by the 
roasters (h), and what mill tors by tlie judges themselves, but the 
following applications must he brought before the judge in person:— 
for the appointment of a provisional liquidator, for substituted 
service, for si'rvico out of the jmisdiclioii, for leave to take proceed¬ 
ings uiidi'i' a judgment or order for administration, for the appoint¬ 
ment of a new trustee, for genera! administration, for the execution 
of a trust, for accounts or inquiries c uiconiing the property of a 
deceased person or other propfudy held u]''m any trust or concerning 
the parties entitled to such proiierty, for a vesting or other order 
consequential on the appointment of a new trustee, for an order 
binding persons whore service of notice of a judgment or order for 


(it) As III the, .'iKrviitnin of Iho mode tiiid place of liuil, see It. H. C , Ord, 
r. .'1*2. As to Bpplifiihons m actions to ho tiled on cneiiit, sen ihvi , rr. 31 -30. 
As to Ike lists of Aliddlesex aelioiis, see tlmf., r. .33. 'I'ho lists now kept in 
tho King’s Uomli Ihvision are ns follows: -Sp.-cinl ]’ury, No. 1 ; .spec, al jury, 
No. 2; common jury, No 1; connuon jury, No. 2; non-jury. Actions for 
trial tiro to bo ojitcroil by tlu' associnte in one or otbor of tbe^^u li^ls, accoid- 
iivg lo his discretion (Ycarly^ iViictieo of the Hupicino Court, 1012, p. 7>SI)). 
As to notice of a Hiiuiinons hefero, and of an apjitvil to, a judge sitting in 
Middlesex, other than the jn'Afe for interlocutory business, see R. S C.. OkI. 54, 
i'. 35. If a judge bofoie whom a siuninoiis is retuiliable is not avadabic, or 
there is no provision ns to the ludsro before whom n summons is rofini’i.itdo, it 
may he Imnrd by tlie judge foi lotoilocutorv business (z/>td, r. 36) ]^£, S C., 

Urd .I'l, does not affect the pracliee as to smunionscs of the court which deal 
with the separate lists of coniinorcial causes (lin'd., r. 41); see Notice as to 
(lonniiPicial Causes, [18U5] W. N., Part 2, P- 2; Yeaily Practioe of (ho Snpreine 
Couit, U>12. pp. 1611, 1612. 

(w) R .S. 0.., Oitl. 35, 1 . I. Kvory writ issued in the Chancery Jfivision is 
marked from the first with the name of one of the judges of the Chancery 
Division (ibid, Ord. 5, r. y (a)). The six judges of tho Chanooiy Division 
ai-e divided into three paii-s, one set of chambers with four masters (formerly 
c.allcd chief clerks) being attached to each pair. E.ich judge has juiisdictiou 
over every cause or matter assigned to him or to tho judge linked with him ; 
see Yearly Practice of the Supreme Court, 1912, p. 28. 

(a) R. H C., Ord. 63, r. 2 (17), (18). Applications for time to plead, for leave 
to amend ))leadings, for discovery and production of dociimenta, are particularly 

. montioiied m ibid., r. 2 (17), as matters thgt are to be disposed of in chambeis. 
See tbtdii, r, 2, for a list of the matters to be disposed of in chambers by 
jud^ of the Chancery Division. In interlocutory proceedings in an action 
^applications are by a summons for directions (see p. 127, ante, and p. 133, 
poet) or a notice umer II S. C., Ord. 30, or by an ordinary summons. As to 
an originating dtimmohs, see p. 186, prat. 

(b) As to the masters of the Chancery Division, see title Oouhts, Vol. IX., 

pp. G7, '68.® As to tiieir powers and duties in certain paitionlar matters, see 
titles dunoMHNTs and OnjiEHs, Vol. XVIII., pp. 204 Land Impsovx- 

J£B»T, Vol. XVIII, p. SOI 
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oocouuts or inquiries has been dispensed -with, for an ordei* for sal© 
in a debenture-holder’s action, before judginont, oi* after judginenfe, 
before aU the persons interested are ascertained (c). 

229 . In the Chancery Division in chanibera, every a])pliceti()n in 
the first instance comes before a master, even in a matter in 
which a master can niake no order; and tlie master hears the 
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evidence and then adjoiu-jis the matter to tlie judge (if). In other Applications 
cases the master may, at ])i3 discretion, adjourn a matter to the master, 
judge, and any party has a right to have any question brought 
before the judge without taking out a summons for that purpose (c). 

The adjournment to the judge is not in the nature of an appeal (J). Adjournment 
In interlocutory proceedings in an action the maeter has no power judge, 
to make an order, except when the matter is not adjourned to the 
judge. If no apjilicalion is made for an adjourumont and the 
master do('S not himself adjourn the matter, and an order is made, 
it can only be altered by a motion to the court to discharge it [(j). 


(iv.) In a Dulrivt 

230 . Where an action is proceeding in a district registry ill), all Business, 
interlocutory proceedings, eveept where the Itules of Court otherwise 
provide, or the court or a judge otlierwiso ordei's, niiisl be taken in 
the district registry down to and including the entry of (iiial judg¬ 
ment (i). In sucli an action, pleadings and other documents 
requiring to be filed are to be filed in the district registry (j), and 
the district registrar may exorcise all such authority and jurisdiction 
in respect theieof as may be exercised by a judge in chambers, 
except sucli as by the liulos of Court a master is precluded from 
oxoiei,sing(/.). 


Jiirisrilictloa 
of lllstl ict 
registrar. 


(r) R. S. C., Old. 00 , r lo : hoo nlso iM , rr. 1()A, 15a, ; anti Oi^. 51, 

r, la. As to IJiP jiin.-'dif-tiou 111 coinpaiuoh’ windiii" up, wjo title Oomj*ami:s, 
Vol, V., pp. ana ft >-cq. Aa to applications to tlio com t for rcilnctioii of capital, 
eeo ihui., pp. lOS (t sty., and ►oo tlnd., p. lO'd, note ( 5 ). 

(d) Jie Alursden's Katato, ]\'ttlnnglon v. Niwimnn [1S8!)), 40 Ch. ]J. 475 ; and 
BOO note (y), p. l.'}0, ante. In tho Ch incory Division all orders inado in 
chambers uro oidcrs of the judge, even though made without tho parlioH 
actually going bofoie him (Lhnjd'a Ihiuk, Ltd. v. Prinreas Itoijat ('oHicrif Co. 
(1900), 48 W. R. 427); as to tho light of the suitor to go boforo tho judge, boo 
Scott V. Homer (1800), 60 li. J. (on.) 2.'18. 

(e) Upton V. lirotvn (1882), 20 Ch. 1>. 781, 0. A. ; Ee Etijg, WarUtuin v. liifjg 
(1862), 10 W. R. 366 ; aeo R. S. 0., Ord 55, r. 69. 

(/) Ee Waits, Smith r. ItTzSts (1882), 22 Ch. D. 5, 0. A. Tho adjournmont 
to the judge may he directed at any time before the order ie pa.ssod and entei-ed 
(Ee Thomaa, JSartle^fr. 2'Aomas, [1911] 2 Ch. 389). 

(a) SoG [1884] W. N, 218; Yearly Practice of the Supreme Court, 1912, 
p. 840; Scott t. Homer (1890), 60 L. J. (on.) 238 ; Hnri'inijton v. liivacuje, [1907] 
W. N. 137. As to tho power of a master, see R. S. C., Ord jib xa v 16. 17, 
17 a; as to lists of business and as to attendances beforo..theMn^,''ses 
rr. 38—43. 

(A) As to district registries, see title CouuTS, Vol. IX., et aeq,; and sas* 
titles ADMiaAi.TV, Vol. I., pp. 80 et aeq.; ExEcuxoiis AJm Ai>Ji ISisTnATOSS, 
Vol, XrV., pp. 162, 151, 165. 

(t) £. 8. 0., Ord. 35, r. 1. ", ' , 

ibid., T. 19. 

(*) £bid., r. 6; see p. 128, ante, and Towne^'>ir. Kirkha/m, [1898] 1 Q. B. 

.'51, 64, 0. A. As to Chaucory actions in'ms Liverpool and Manohestei 
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331. Any person affected by any order of a district registrar may 
appeal to a judge, even in a matter in ^hich the district registrar 
liad jurisdiction only by consent (i). 

232. An action proceeding in the district registry may, in some 
cases, be removed by the defendant as of right to London (m). In 
other cases when there is no right of removal, the court, judge, or 
district registrar may, on the application of either party, if satisfied 
that there is sufficient reason, order the removal of such an action 
to London (n). 

The court or a judge may similarly remove an action proceeding 
in Loudon to any district registry (o). 

(v.) AjfpeaU from, ihe Jiidye in Chamlera. 


Ap|>oal only 
by leave. 


Consent 

orders. 

Orders as to 
costs. 

No appeal. 


233. With certain exceptions, no appeal lies without the leave of 
the judge or of the Court of Appeal from any interlocutory order or 
interlocutory judgment of a jmlge (p). 

No appeal lies from an order made by consent of parties or as to 
costs only, when such costs are in the disoretion of the judge, except 
with the leave of the court or judge making the order {q). 

No appeal lies from an order of a judge giving unconditional leave 


District Ilcgistries, see II. H. (!., Ord. lio, r. fU. Applications to a district 
registrar aro made in the same way as applications in chambers {ibid., r. 7; 
see p. 127, ante). As to a distiact registrar loferring a matter to a judge, see 
R. S. C., Ord. 30, r. 8. 

(Z) Jbid., r. 8, asainondcd byR. S. 0., July, 1905. The appeal is made in the 
same way as an appeal from the master (see p. 129, ante); but the notice is to 
.attend before the ]ndge within seven days after tho party complaining has had 
notice of the order, and there must be nt least two clour days between tho 
service of the noth'e of tho Appeal and the day of homing (R. S. G., Ord. 35, 
r. 9). An appeal from a district registrar is no stay of proceedings, unless a 
judge or lie registrar so orders {tbid,, r. 10). Ihtd., r. 9, does not apply to 
tlio Chancery DlVl^ion, bccimso there is no appeal in the Chancery Division 
from a master to tho judge ^see p. 131, ante). If a siunmons is heard in 
an action in the Chancuiy Divi.sioii proceeding in the distiict registry, it is 
the duty of the rcgistiar, on tho application of either party, to adjourn the 
summons to the judge {Atldnmn. v. Jhitton, [1909] W. N. 74)see R. S. C., 
Ord. 35, rr. 11, 12. in such a matter, the adjournment is to the judge to whom 
the action is assigned, but'in the district registry of Liverpool or Manchester tho 
adjournment may be to any judge for the time being sitting at Liverpool or 
Manchester {ibid,, r. 12) As. to filmg of documents in sudi an action, see ibid,, 
r. 21. " 

(m) Ibid., rr. 13, 14; Hmitk y. Bell, [1883] W. N. 196; WaUicr y. Ctdhiree, 
[1883] W. N. 197. 

(n) R. S. C., Ord. 3.5, r. 16; Re Thnaites, Yerburgh y. Aston, [1890] W. N, 

218; lie Neath and Bristol Hteamship Co. (1888), 58 L. T. 180; Birmingham 
Wake Vo. y. Lane, [1876] W. N. 50; Litmb v. Whiteley, [1877] W. N. 40; 
Be Bberaley'e Hotel Co., [1884] W. N. 262. If such an order is mode, the 
defendant must give notice to the plaintiff of .<ui address for service in London 
Jseo B. S. 0., Ord* 35, r. 18), As to the transmission of documents by the district 
registrar, see ibid.^ t, IW. . 

(o) Ibid., t. 17. 

(p) Judicature (Procedure) Act, 1894(57 & 58 Viet. c. 16), s. 1 (b), Ae to 
the na^re of an interlocutory order, see title Jvdunents and QbdeHb, 
Vol. XVlII., pp. 178 d teq. See also title Husband and Wife, Vol. XVI,, p. 461. 

( 2 ) Judicature Act, 1873 (36 & 37 Viet. 0 . 66), s. 49. 
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to defend an action (r), or from any order allowing an extension of ®*ot. l, 
time for appealing from a judgment or order (3). » An Ordlnaiy 

Action In 

234 . In matters of practice and procedure, the appeal from the the Kins'a 
judge in chambers is to the Court of Appeal (t). In matters not Bench or 
relating to practice and procedure in the King’s Bench Division, Chancery 
the appeal from the judge in chambers is to the divisional court (u). B Wslo n. 

In the Chancery Division, the appeal in all cases from the judge in to which 
chambers is to the Court of Appeal (?•)• appeals 

In all matters coming within the discretion of the judge in 
chambers the Court of Appeal does not interfere unless the dis- 
eretion has been exercised on a wrong principle or not at all, or 
there has been some miscarriage (a). 

Sl'D-Sect. 7.— I^ceedinga in Divisional Court. 

235 . An appeal to the divisional court is by motion, and must Appcnl by 
be made within eight days after the decision appealed against, 

or, it no court to which the apjieal can be made sits within such 
time, on the first day on which any such court may be sitting after 
the expiration of such time (h). 

In some proceedings in an action, motions are made to the divi- inticpendent 
sional court by an independent application, and not by way of application, 
appeal (c). 

(r) Judicature (Procedure) Act, 1S91 (o7 & 68 Yicl. c. 16), s, 1 (8). 
f.s) /btii,, 1 (1) (a) 

(t) /bid., H. I (1). Ak to the Court of Appeal, see p. 192, post. In practice, 
every order inado in chainljers iu the course of an action is treated as a 
matter of practice and procedure (Yoaily Practice of the Supremo Court, 1912, 
pp. 785, 1369); see p. 191, post. In irt.itters of practice and procedure n judge 
mnnot now iTfor a summons to the divisionalcoiyt; he must give a decisioii on 
it Utoberts v. I’lant, [1895] 1 Q. B. 597, C. A.; IIood-Barrs v. Cathcart (1895), 

64 L. J. (Q. 11 .) 352, 0. A.). 

(a) Judicature (Procedure) Act, 1891 (57 & 57 Vict. c 16), s. 1 (5); E. S. C., 

Ord. 54, r. 23. 

(v) Bee A.-C. v. /Jewellyn (1888), 58 L. T. 367; Ite Somerville, Downes v. 

Somerville (1887), 56 L. T. 424 ; /loo/ic v Shrenaon, [1895] 1 Ch. 368. 

(fl) See Jiew v. /Jew, [1899] 2 t'h. 467, G. A.; (Joldtug v, Wharton Saltworks 
Co. (1876), I Q. B. 1). 374, C. A. ; Mamjan v. Metropolitan Electric Supply Co., 

[1891] 2 Ch. 551, 0. A.; Davies v. y^wans (1882), 9 Q. B. D. 238, 244; Gardner 
V. Jay (1885), 2i> Ch. D. 50, C. A.; Young v. Thomas, [1892] 2 Ch. 134, C. A. 

(b) E. S. 0., Ord. 54, r. 24, In matters arising in the course of an action 
there are now in practice few appeals which can be brought from chambers to 
the divisional court. Notice of appeal must bo given within five days after the 
decision, for it must be served two clear days before the day fixed for hearing 
(Steedman v. Ilakim (1888), 22 Q. B. D. 16, 0. A. ; llohbs v. Mead (1888), 63 
J. P. 40 ). If the last day on which notice can be served falls on a Sunday, the 
notice must be given on the day before (Chamhon r. Weighumy (1890), 64 J. P. 

620); see title Time. Notice may bo given for a day not m the sittings (As 
CouUon, Hamhng v. ElHoit (1886), 34 Ch. D. 22, C. A.). As to ’tmehaing a 

.notice, see Williams y. J)e Boinvillt (1886), 17 Q. B. D. 180. As to extending 
time, see Walhng/ord v. Mutual Society (1880), 6 App. Oas. 686. • 

S c) E.g., motion for judgment where judgment cannot be entered without 
see S. 0., Ord. 13, r. 12; Ord. 27, r. 11); motion to set aside a jud^ent 
entered by any officer of the court, or spcciid referee or arbitrator under an 
order 6f the court, and to enter some other jud^ent {ihid., Ord. 40, r. 6); 
motion to adopt or vary or send back the reiptn of a referee (ibid., Ord. 36t 
rr. 54,66); see title Abbitration, Vol. I., p. 416. 
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Sect. 1. Except where there is any practice to the contrary, a motion is 
An Ordinary not to be made without previous notice to the parties affected 
Action in tlioreby (d). Two clear days’ notico must, as a rule, be given, unless 
the King's special leave to the contrary is given by the court or a judge (e). 
Bench or Qjj hearing of such a motion evidence may be given by 
Chanccnr yi t (f). 

Division. Motions must bo made by counsel or by litigants in person (g). 
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motion. Suu-Sect. 8.- Siimnuinj Judgment. 


Evidence. 

Audience. 

Suuimary 
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236. If a writ of summons is specially indorsed Qi), and the 
defendant appears to it, the plain lift' may apply to a master in 
chambers for an order giving liim leave to enter final judgment (i). 

237. An appeal lies from the decision of a master to the judge 
in chambers (A). If a judge gives unconditional leave to defend, 
there is no nppeal from uis order (/). If a judge refuses uncon¬ 
ditional leave to defend, an appeal lies from his decision to the 
Court of Appeal, and no leave of the judge is necessary (/«)• An 
appeal lies in such a case from the Court of Appeal to the House 
of Lords {n). 


Costi, 238. The costs of and incident to all applications for summary 

judgment are dealt with by the master on the hearing of the 

S E. S. C., Old. 52, rr. 3, 0. No motion or application for a rule nist or 
■ to show cause can be niiulo in any action , r. 2). Ah to dismiss¬ 
ing a motion etc. or iidjoiirniiig a hojriiig, when duo notice has not been 
given, see ihitl., r. 6. The hearing of any motion etc. may from time to timo 
be adjourned ujjoii sucli torins, if any, as the court thinks lit (thui., r. 7). Tho 
idaintill may without siiecial leave setve any notice of motion or other notice, 
or any petition or summons, upon any defendant who has been duly served 
with a writ of summons and has not appeared witliin the time limited {ibiiL, 
r. 8). As to serving notic«j of motion with the wnt of surarnoiiH, or at 
any time after service of tho writ of suminon-s and before the time limited for 
appearance, see tbid., r. 9. 

! e) Ibid., r. 5. 

/) Ibid., Ord. 38, r. 1. 

g) There aie some motions which can only be made by counsel; see title Bah- 
niSTBKS, Vol. 31., p. 372,373. A chairman or othor oflicer of a comp.aiiy cnnno' 
move on behalf of tlie company; counsel must bo instructed {Be I.ondon County 
Council and London Trarnwaya Co. (1897), IS'T. L. E. 264, C. A.). A next friend 
cannot move on behalf of an infant (Murray v. BitweH, [1902] W. N. 119 ; Be 
Berry, Berry v. Berry, [19031 W. N. 126). As to other proceedings in tho 
divisional court, see titles Coukty CoUM’S, Vol. VIIL, pp- 607 et seq.; Ckown 
Pbactice, Vol. X., pp. 65,110,152,201; Magisteates, Vol. XIX., pp. 050 et seq. 
(h) Under B. S. 0., Ord. 3, r. 0; see p. Ill, ante. 

(t) See title JUDOMBMia anu Ouderb, Vol. XVIII., pp. 190 et aeg.; od to 
motion for judgment before trial, see ihi<l., pp. 191 et eeg. As to reference to 
the master for trial, see title Aebitration, Vol. I., pp. 488, 492; E. S. 0., 
Ord. 14, r. 7. 

(A)Ord. 64,r. 21. 

(ly Jfudficatun^CP™®®^'^*^) 1894(67 & 6S Viet. c. 16), a. 1 (3); see p. 132, 
ante. * 

» (in) Judicature (Krogedure) Act, 1894 (67 & 68 Viot. o. 16), s, I (O, ^), (4); 
see E. S 0., Oiit 68,1.-16; (Vmnon Brewery Co. v. Gilby (1896), 75 L. T. 407, 
0. A.; Standard I)i$c(tunt (h. v. La Grange (1877), 3 0. P. D. 67, 0. A.; 
Bobinion v. Bradehaw (1883), 32 W. E. 95. As to an app?al from the master to 
whom an action is referred under B. S. 0,, Ord. 14, r. 7, see note (c), p. 138, ante. 

(n) Jacabe v. Boctk't DutiUery Co. (1901), 86 L. T. 262; Codd v. Defop (1906), 
92 L. T. 510. 
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application, or he may refer them to the jntige at the trial; but, if 

no trial afterwards takes place, or no order as to costs is made, such AU Ordtuaif^ 

costs are costs iu the cause (o). . Actiop in 

the Eng’s 
Bench or 

Sun-SacT. 9.- Simmons for Dii ections. i^tnioery 

239. The summons for directions is a summons taKen out 

before the master in chambors in an action. On the hearing of this SuramoaftfOp 
summons the master determines what pleadings, if any, arc to he ‘^'wetiona. 
delivered, what interlocutory proceedings are to be taken in the 
action, and where and how the action is to be tried (p). 

240. A summons for directions must be taken out by the wi’cn 
plaintiff in every action except (1) Admiralty actions within the ”®®cssaiy. 
Judicature Act, 1B73, s. 31(7); (2) actions in which the writ is 
specially indorsed under II. B. C., Ord. 3,-r. 0 (r); (3) actions in which 

notice of trial without pleadings has been given (s); and (4) actions 
commenced by an originating summons (f ): in these excepted cases 
a summons for directions may be taken out by any party (u). 

241. A summons for directions must be taben out after appear- When issned. 
ance and before the plaintiff takes any froshslep in tho action other 

than an application for an injunction or for a reccivci’ or the enter¬ 
ing of judgment in default of defence (w). If a plaintiff api^lies 


(o) E. S. C., Ord. H, r. 9 (,i); eee Sii'-l'iiu/ v. (Jahh (1887), 36 W. E. 175; 
Warner V. liowlhif 9 T. L. E. 1.3; l\oascn v. /Joae (1897), 76 L. T. 145, 

0. A.; (Jar y. IIiU (1892), 67 Jj. T. 20; JJaijcocks, Lid. t. Miilholland, [1904] I 
K. B. 145; Ihivn v. Api>hton, [1898] 1 (i. B. 504, 0. A.; Darker v. Hempstead 
(1889), 23 Q. 13. I). 8; (Jopleij v Jutkson ('o., [1884] W. N. 94 ; Wilson v. 
Stnthaw, [1891] 2 Q. 13. 2(51. If llio phuntiif iiyplips iinder E S. C., Ord. 14, 
wlien the case is not within the older, or where the plaiiitifi, in the opinion of 
tho muster, know that tho defendnnt loliod on a contention which would entitle 


him to unconditional lc.sve to defend, or when tlioro ih no jurisdiction to make 
the order for suimnary _iudf'nient, tic* apjilication is dismissed with costs to ho 
paid forthwith by tho plmntiil (H. S. (!., Oid. 14, r. 9(b); Si/mon & Co, v. 
Falniet'a Stores (lb03). Ltd., [1912] I If. 13. 259, C. A.). This order can only he 
made by a master or j udgo in chainboi s, or by the Court of Appeal on appeal from 
chambers ; if tho ma.*-.tor or a .ludgo orders tho costs to bo costs iii the cause, tho 
judge at the trial cannot onler tho costs to be paid by tho plaintiff (Koosen v. 
Dose, supra). As to costs in an action for a sura under £100 which might have 
been brought in the county court, seo County Courts Act, 1888 (51 & 62 Viet. 
t, 43), 8. 116; County Courts Act, 1.903 (3 Edw. 7, c, 42), s. 3; Mentors, Ltd. 
y, Eoana, [1912] 1 If. B. 264; affirmed, sun nom. Mentors, Ltd. v. White (1912), 
66 Sol. Jo. 602, 0. A.; and p. 182, post. As to signing judgment more than 
twelve months after obtaining an o^or for judgment, see Leighton y. Oochle, 
[1912] 1 K. B. 206, C. A. 

(fl) B. S. C,, Ord. 30, rr. 1, 2; County Theatres and lldels. Ltd. v. Knowles, 
^w2] 1 K. B. 480, 0. A, For forms of summons, see E. S. C., App, ^^Pomi 


(g) 36 & 37 Viet. c. 66; see title Ai)Mni.\i.XY, Vol. I., pp. 63 et seq., 107. ’ 

(r) Sea p. Ill, aw#e. ' • 

(A) f.e., aotious within E. S. 0., Ord. 1$A; see p. Ill, c^, apd p. 161, post. 

{t) Bee p. 186, post. ; ‘ 

(t()-B. 8. 0., Ord. 30, r. 1 (a), (d). As to the unmmons for directions in 
proce«<)iflg(i for reduction of capital of a company,, £ee title Comtanies, Vol. V., 
pp. 109,110. 

f' (to) K. S. 0., Ord. 30, r. 1 (b). An amendment of an ordinary writ so as to 
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the Singr'3 
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Chancery 
Division. 

Effect of 
failure to take 
out summons 
for directions. 

Directions. 


for judgment on a specially indorsed writ (a), or if a defendant in an 
action in which notice of trial without pleadings has been given (6), 
applies for a statement of claim, directions may he given as if the 
plaintiff had taken out a summons for that purpose (c). • 

242. Where the plaintiff is bound to take out a summons for 
directions, and fails to do so within fourteen days from the entry of 
the defendant’s appearance, the defendant may apply for an order 
to dismiss the action. On such application the master may dismiss 
the action on such terms as may be just or deal with the application 
as if it were a summons for directions (d). 

243. On the hearing of a summons for directions the master, 
so far as is practicable, makes such order as may be just with 
respect to all the proceedings to be taken in the action and as to 
the costs of such proceedii.gs, and more particularly with regard to 
pleadings (c), particulars (/), admissions (g), discovery (/t), inter¬ 
rogatories (t), inspection of documents (/r), inspection of real or 
personal property (Z), commissions exainination of witnesses (»), 
place and mode of trial (o). Any party to whom the summons is 

enable a plaintiff to proceed under ihvl,, Ord. 14, may be made without a 
Buminona for directions (Yearly Practice of the Supreme Couit, 19112, p. .‘302). 

(o) R. S. 0., Ord. 14. 

(/>) Jbtd , Ord. libv. 

(c) Jhid., Ord. 30, r. 1 (c). If the plaintiff in an action, whon tho writ is 
specially indorsed, does not apply for judf'inent and does not take out a 
summons for directions, tho defendant may do so {ihu/., r. 1 (d) ). If, in such an 
action, tho defendant obtains leave to defend, the in.ihlcr may thou give direc¬ 
tions as it a summons lind been taken out {ilnd., Ord. 14, r. 8 (a) ). 

(d) Ilnd., Ord. 30, r. 8 ; see Kanp v (fobivai (1899), 80 Jj. T. 54. 

(e) As to pleadjiigs geneially, see title J’leadi.vg, Vol. XXI1 , pp. 417 et seq. 
As to judgment in default of iiloading, poo title JiniOMEN’TS AND Oitiuius, 
Vol. XVIJI., pp. ISO ct aeq. As to motion foi judgment on stiiking out 
defence, see thid., p. 188. 

(/) As to particulars, sec title Pleading, Vol. XXII., pp. 128, 463, 440 etaeq. 

\g) As to admissions, see pp. 138, 145, 146, poat. 

(A) As to discovery, see title Discoveuy, iNSPEtri'lON, AND I.STERiiOQATOHlES, 
Vol. XI., pp. 39 et aeq. 

(e) As to iiitorrogatorios, see ibid., pp. 92 et aeq. 

(/.') As to inspection of documents, see tbtd., pp. 67 et seq. 

h) As to inspection of property, seotp. 143, jmt. 

(m) As to commissions, see titles IIankiutptcv and Insolvency, Vol. II., 

! ). 318; Evidence, Vol. Xlll., pp. 609 et aeq. As to examiners, see titles 
Iabristeks, Vol. II., p. 382; Courts, Vol. IX., p. 66; Evidence, Vol. XIII., 
pp. 610 et seqm 

(a) As to examination of witnesses, see title Evidence, Vol. XITI,, pp. 611 
et aeq. 

(o) B. 8. 0., Ord. 30, r. 2 ; see p. 171, An order on a summons for 

directions can only be made as to proceedings before judgment; an application 
relating to proceeuings after judgment must be made by an ordinary summons 
(lirmm v. Maig, [1906] 2 Ch. 379). An order may be maila in respect of any 
uiterlocutory proceedings before judgment {J^epperdl v. Htrd,, [1002] 1 Oh. 477). 
As to an order for foreclosure in a foreclosure action, see Horton v- Bosaon (1899), 
80 L. T. 435, C. A. As to an order that the defendant shall take notice of trial 
at the assizes less^than ten days before the commission day, see Baxter v. Holda- 
worth, [1899] 1 Q. B. 266, 0. A.; Be Pringle <b Co., Pownall v. Bridle & Co. 

S , 83 L. T. 743. As to an order tliat evidence of any particular fact 
ed shall be given by statement on oath of information and b^ief, or by 
production of documents or entries in books, or by copies of documents or 
entries, or otherwise os may be dirMted (B. S. G., Ord. 30, r. 7), see Judicature ‘ 
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addressed is, so far as is practicable, to apply for any order or 
directions as to any interlocutory matter or thing which he may 
desire in the action {p). * 

Any application, subsequent to the original summons and before 
judgment, for directions as to any interlocutory matter or thing, 
by any party, is made under the summons for directions by two 
clear days’ notice to the other party stating the grounds of the 
application (q). 

Sub-Sbot. 10. —Interloculory Proceedings {r). 

(i.) Acrounts, Inguiriea, and Issues. 

244. The court or a judge (s) may at any stage of the proceedings 

(Procedure) Act, 1894 (o7 & 58 Viet. c. 16),«. 3 ; Baerlein v. Chartered Mercantile 
Bank, [1895] 2 Ch. 488, C. A. As to suimnoiises for directions in a short cause 
in the Uhancery Division, see Ite Pringle tii' Co., Pownall v. Pringle tfc Co. (1903), 
89 ]j. T. 743; lie Cndogiiu and Ifaiis Plate listate (No. 2), Lid., Graham v. Cadogau 
and liana Place Ksiatc (No. 2), Lid., [1906] W. N. 112; Re Gutta Perclia 
Cerrporatum, Thornton v. Gutta Perchu Corporntion, [18991 W. N. 261; see Re 
Dupont, Ltd., Dupont v. Dupont, l.td., [1906] W. N. 14. As to trial by jury in 
the short cause list in the Kind’s liouch Division, see KeUeg v. Doune, [1912] 
2 K. B. 482, 0. A.; Wdfe v. Dc Binam (18991, 81 L. T. 533, C. A.; Macartney 
V. Macartney (1909), 25 T. D. E. 818. As to the eeparato list for commercnil 
causes, see Notice as to Commercial Causes, Yearly Practice of the Supremo 
Court, 1912, p IGII. 

(p) R. S. C , Ord. 30, r. 4. No affidavit is to be used on the hearing of the 
summons oxeopt by special order of the master or judge {tbtd., r. 3). 

(y) Ihvl, , r. 5. A master may alter or vary a direction without appeal 
(E. S. C., Ord. 64, r. 32; Ktrk v. fjeivis (1907), Yearly Practice of the Supreme 
Court, 1912, p. 368; but soe lieheij v. Doune, supra. If a master on a 
summons for direcliouH makes an older for the trial of an action in the short 
cause list without a jury, and the oi-der is not appealed against, an application 
caiuiot afterwards be made to alter the mode of tnal (Kelsey v. Doune, supra), 
in which Wolfe v, De Braani, supra, and Maeartney v. Maeartney, supra, 
were considered). In an application under E. S. 0., Ord. 3G, r. 5, an order 
may be made to strike out a statement of claim as disclosing no reasonable 
cause of action and to dismiss the action (Pejtperell v. Ilvrd, [1902] 1 Ch. 477). 
As to the costs of an application undei E. S. 0., Ord. 30, r. 5, see IdacGuare v. 
Milligan, [1903] 1 Oh. 145. An application by any party which might properly 
have been made at the hearing of the original summons is, if granted on any 
subsequent application, to be at the costs of the party applying (R. S. 0., 
Oi-d. 30, r. 6). 11 . 

(r) As to iutorlocutory proceedings in matters specially dealt with elsewhere, 
see titles AnMiuALTr, Vol. I., pp. 97, 98 (discovery, interrogatories, motions, 
summonses, examination of witnesses, commissions, letters of request, sub¬ 
poenas, and procedure in Admiralty actions); Ckovn Ee-vctice, Vol. X., p. 33 
(petition of nght); Ejections, Vol. XU., pp. 422 et seq. (parliamentary election 
petitions); Evidence, Vol. XIII., pp. 618 et seq. (evitienco in interlocutory 
pivceedings); FjjAtTDuij'.NT and Voidable Conveyances, Vol. XV., p. 90 
(interlocutorv injunction where conveyance impeachable by creditors); Husband 
AND WiEB, Vol. XVI., pp. 497 et seq. (matrimonial causes), 513 (ooste of inter¬ 
locutory applications), 559 (appeals from interlocutory ordois); AND 

Chiijiben, Vol, XVll., p, 137 (actions bj and against infants) ; iNjf’tJNcriON, 
Vol. XVII., pp. 2^4 et seq. (undertaking as to damages); and see titles 
Judgments and Ordehs, Vol. XVIII, pp. 178 (distinction between intSr- 
looutoiy and final judgments), 206 (date of interlooutoiY judgment when 
damages are to be assessed), 218 (powers to va^ interlocutory orders); 
Lunatics and Pbusonb oe Unsound Mind, Vol. XIX., p. 418 (interlocuto^ 
ordira pendiw inquisition); Eeceivebs ; Solioitobs ; Sfedific Fereormanoe ; 
Trusts and Trustees ; and see p. 136, ante. 

(*} As to the meaning of “ the court or a judge,” see note (/), p. 103, ant*. 
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direct any necessary accounts or inquiries (t) to be taken, although 
(here is some (3l)ecial or fuitlier relief souglit or some special 
issue to be tried (a). 

245. Where in any cause or matter it appears to the court or a judge 
that the issues of fact in dispute are not sufficiently defined, the 
parties may be diroclnd to prepare issues which, in case of difference, 
are to be settled by the court or a judge (b). 


(ii.) AiJiiiiisious. 

Admisaious, 246. Any party to a cause or matter may give notice by his 
pleading or otherwise in writing that he admits the truth of the 
whole or any part of the case of any other party (c). 


(<) As to oidc'i's for iiccoimts, or accounts and inquiries, in special matters, 
BOO titles Mistakk, Vol. XXi'., p. i8; Moktgaoe, Vol. XXI., pp. 199, 287 
ft sry., PAinxeitsiiip, Vol. XXIT., pp. 70 ct wy.; Eegeiveks ; Tnus'xs and 

TarsTEEs. 

(«) li. S. C., OjiI oil, r. 2. As to the procedure where the writ is indorsed 
for an account, see title Judgments anii Ohdews, Vol. XVllI., p. 186. Under 
this rule accounts can he taken prehmmary or subsequent to a trial {Qamhitn, 
V. iS'/j/jiiper (188.1), 29 (th. 1). 5(50, C. A.; UTrsi I.vndon 1 >airy tSoneti/ v. Abhvti (1881), 
44 L. T. 37(5; Wa/kfr v Uindcll (l8K;i), 22 C'h. J>. 722, (5. A.; Jiarber v. Markrell 
(1679), 12 (Jh. U. 534, C. A. ; Toijlor v. Monfi/n (ISS(I), 33 Ch. I). 226, (1. A.; 
Kpnrick V. Mountsteten (IHVi)), 48 W. It. 141; Edmonds v. /io&iason (1885), 29 
Ch. I). 170, (j. A., Witlmin v. laue, [1881] W. N. 98). If there is any special 
matter affecting the account, there should be a declaration in the ordor directing 
the person who is taking the account to have regard to the particular circum¬ 
stances and facts {banyumeUt v. Etnekey’s Bankimj Vo. (No. 2), [1896] 1 Ch. 
502). As to the directing of an account on the footuig of wilful default, see 
Jie Wriijhtsim, Wru/blson v. Cooke, [1908] 1 Ch. 789; lit Kurtz, Emereon y. 
Henderson (1904), 90 Tj. T. 12; Re Ranlaij, Barclay v. Andrew, [1899] 1 Ch. 674 ; 
Re Yoiinya, J>o;j(jett v. Revett (1885), 30 Ch. D. 431 ; Re Arymtuye, Smith v. 
Armttaye (1883), 24Ch.T). 727 ; Re Symons, Luke v. V'ewAin (1882), 21 Ch. I). 767 ; 
Barber v. Mackretl, supra; Ltlnnuy v. Gee (1878), 10 (lh. J). 715; Mayer v. 
Murray (1878), *8 Ch. 1). 424 ; Job v. Job (1877), 6 Ch. 1). 5(52. The account is 
taken in chambers; as to the foi-ra of tho master’s ccrliticate, see E. S. 0., 
App. L, No. 10; Re Bowen, Bennett v. Bowen (1882), 20 (’b. U. 5.38. If tho 
account is of a complicated nature and vtrd voce evidence and continuous sittings 
are desirable, it should be taken by nn uHicial Teiemo(Rache/oucauld v. Boustea > 
[1897] 1 Ch. 196, C. A.; see title Arbithatiow, Vol. I., pp. 484, 487). Special 
directions as to the wav in which an account is to he taken or vouched may 
be given (E. 8. C., OrS. 33, rr. 3, 4f4A). The application maybe made by 
motion or summons, and geneially is made under the summons for directions 
(see p. 136, ante). In the Chancery Division, the judgment or order directing 
the accounts or inquiries must be brought into judge’s chambers within ten 
days after it has been passed a^d entered, and a sumiaons is then issued to 
proceed (E. 8. C., Oi4.-5j, ir. 32, 33). As to an inquiry as to damages, see 
ibid., Ora. 36, rr. 66—68 ; Ord. 13, r. 6. As to the form of the judgment or 
order, see ibtd., Ord. 33, i. 7; App. L, Form No. 28. 

(6) Ibid., Ord. 33, X. 1; see tWd., Ord. 40, r. 10; Ord. 42, r. 9; Ord. 45, 
r. 4; Ord. 48 a, r. 8; Ord. 57, r. 7. The issues may be directed or settled by 
a mostly in the King’s Bench Division (ibicl.,. Ord. 64, r. 12). As to trial of 
issuM,' me RAcf., iQsco. 36, ir. 2—9 ; ()rd. 34, rr. 9—12. As to the settlement 

issues, see Glme^l^v. Sorria (1877), 26 W. E. 94 ; West v. White (1877), 4 
“Oh. D. 631 Be Norm'^^lcm Rubber Co,, Ltd. and HUttenbach d> Co., [1908] 2 
K. £. 907, C. A. ^ to'dssiies in interpleader proceedings, see title Inter*- 
yiAADER, Vol. XVn., pp. 607 et sea. 

(c) B. & G., Ord. 32, T. 1 ; see 'I’he Hardwick (1883), 9 P. D- 32. Leave JQAJ 
be ^ren to withdraw an (^mission (Edhe y. Burton, [1892] 3 Ch. 226, 0. A .). 
As to judgment on admissions, see title Judouents and Orders, Vd. XYLTI., 
p. 196; and as to admisuons lor the purposes of trial, see, fturther, title ' 
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(iii.) Amendment. 

247. Amendment of an indorsement or pleadnigs may be made 
in certain cases without leave, in other cases only by leave, of the 
court or a judge (d). 

248. Any amendment should be allowed ijrovided that the 
j)arty applying for it is acling bond fide, and that it will not injure 
the opposite party in'a way that cannot be compensated for(fi); 
but, semble, an amendment should not be allowed if it will change 
the whole nature of the action (/). 


SiMTi. 1, 

An Ordinal^; 
Action in , 
the Sing’s ' 
Bench or ~ 
Chnneery 
DMeton. 

Amendment 
ot indorse¬ 
ment or 
pleadings. 


Evidbncx, Vol. Xlll., p. 18p. 14G, As to notices to tuiuiit documents 

and fads, eec p. lia, j'oaf. 

(d) See E. S. 0., 0«i. 28; title Pu-:.M)f\o, Vol. XXII., pp. 437 et seq. As to 
the expression “ the comt or a judge,” see note (/'), ]>. 103, ante. A writ may 
bo amended befoio sorvico, by leave of a master, alter service it can only bo 
amended by order (I’r.ictiec Masters’ liules, 13). 

(fi) See Mvzlcfj v. f'(ni;ie {ISIH), 3S L. T. DOS; DalHnger v. St. Alhyn (1879), 
41L. T. 406; JU (hviland and thbl'a PaUnt (1887), 07 L. J. (cir.) 209; The 
Alert (1890), 72 L. T. 124; iMiyd v. liriqi/s (18S1), 19 Ch. D. 22,0. A. ; Edevain 

V. Cohen (1890), 43 Oh TJ. 187, O'. A. ; l.on'ther v. Ileaorr (1889), 41 Oh. 1). 248, 

C. A. ; Moas t. (1886), 33 Ch. 11. C03, 606; Lawrunre v. Norreya (Lord) 

(1888), 39 Ch. IJ. 213, O. A.; (‘aidwell v. Cayham Jlarhonr lledamatton Co. (1876), 2 
Oh. D. 221; aiul sco cases cited in titlePi.B\ntxo, Vol. XXll., p. 43S, nole (c). 
Where a ,Statuto of Liiriitation has run eiiico the issue of the writ, an iimondmmt 
will not be allowed which deprives the ol^I)o^ito par^of the protection of the 
statute; see title Ltmitatiox of Action's, Vol. XIX., pp. 188, 189. An 
amendment will not bo allowed which sets up a cloiin or defence which is bad 
ill law or unnecessary [Central Queenaland Meat Kryort Co. v. Gallop (1892), 8 
T. L. E. 226; Mathado v. Fontra, [ISO?] 2 Q. B. 231, C. A.; Ikvun v. Barnett 
(1897), 13 T. L. E. 310) (as to which see Benton v. Barnett, [1898] 1 Q. B. 276, 
280, O. A.); Morel Brothers ifc Co. v. IVeati/wrland [Bari), [1903] 1 K. B. 64, 77, 
0. A.; Marshall v. iMngley, [1889] W. N. 222; Jones v. Hughes, [1905] 1 Ch. 
180,0. A.; Sinclair ▼. James, [1894] 3 Oh. .554 : lAtchfield v. Dreyfus, [1906] 
1 K. B. 584; Iluhlnickv. WtlJciuson, Ilei/wooil ami (‘lark, |]899) 1 Q,.B. 86,0. A.; 
Peru llepuhhr v. Peruuian (Jn/mo Co. (1887), 36 Ch. P.489; Salaman v. Warner 
(1889), 64 L. T. 698). In AHManua v. Forte^nw, [1907] 2 K. B. 1, 5, 0. A., an 
amendment by vidue of which the plaintiif would only be able to claim nominal 
damages was refused. An amendment for fho purpose of adding a plea of 
fraud is generally allowed at an early stage of the proceedings if the cu'cum- 
stancea warrant it, but it will only bo allowed at a late stage in exceptional 
oircumstances; see Bentley ifr Co. r. Black (1893), 9 T. L. E. 680, 0. A.; Lever ti- 
Co. V. Ooodwm Brothers, [1887] W. N. 107; Symonda v. City Bank (1886), 34 

W. E. 364; Hendricks v. Montague (1881), 17 Oh. D. 638, 0. A.; Btdnig v. 
Hawkins (1889), 14 P. P. 66, 0. A.; Halsey v. Brotherhood (1880), 15 Oh. P. 514 ; 
Noad V. Murrow (1879), 40 L. T. 100. Except by consent a plainliff will not 
be allowed to amend and set up a cause of action which has accrued since the 
issue of the writ [Tottenham Loral Board of Health v. Lea Conservancy Board 

« , 2 T. L. H. 410, C. A. ; J.-O. v. Avon Corj,oration (1863), 3 Pe (}. J. & 
J7 ; Evans v. Bagalutvu (1870), 6 Ch. App. 840). 

[f\ Blenkhome v. Penrose (1880), 43 L. T. 668; Neaohy v. Sharpe (1878), 8 
Ch. P. 89, 0. A.; Hahet) v. Brotherhood (1880), 1,5 Ch. P. 514, afBrmea (1881), 
19 ,Ch. P. 386, C. A.; Clarke v. Yorhe (1882), 47 L. T. 381; Ell^,?i^’iil^neheater 
Carriage Co. (1876), 2 C. P. P. 13; Turk y. Southern Coi^ti» l>epbsii Bapk 
(1889), 42 Ch. P. 471; James v. Smith, [1891] 1 Oh. ^84; Jacobs v. Sewdri 
(1872;, L. R. 5 H. L. 464; compare Budding y. JEterdoeft (1875), 1 Oh. P. 49; 
Northampton Cord, Iron and Waggon Co. v. Midland Co. (1878), 7 OL P. 

600, Oi A.; Hubhuck y. Helms (1887), 66 L. J. (CH.) 530. The plaintiS may by 
hja statement of claim alter, modify, or extend ttis claim without any amend- 
loentof the indorsement of the writ (see E. Ord. 28, r. 2; Large y. Large, 
ri877i W. N. 198; Johnson v. Palmr (1$79), 4 0. P. P. 268; Munster v. 
!Satffon'(l883), 11 Q. B. P. 436, 0. A,; Cargill y. Bower (1878), 10 Ch. P. 602; 


Principles on 
which 
amendment 
allowed. 
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Practice and Procedure. 


Sect. 1. The amendment, if allowed, is to be made in such manner and on 
An Ordinary such terms as may bo jusi(Vy). 

the En^s 249. An amendment may be allowed at any stage of the pro- 
Bencb or ceedings (k), not only before (i), but at (k) and even after trial (f), 
Chancery and after judgment (?h), and on or after appeal (fi). 

Division. 


Time. 


Lewis and Lewis v. Durnford (1907), 24 T. L. H. 64), but cannot in the statement 
of claim, vrithout amending the writ, completely change the cause of action con¬ 
tained in the induisoment {Cave v. Crew (1893), 62 L. J. (cn) 530; Ker v. 
Wilhams (1886), 30 Sol. Jo. 238), or introduce a new cause of action which can¬ 
not be conveniently tried with tho origmul cause of action ( United Telephone 
Co. V. TasTter (1888), 59 L. T. 852; Mt>ore v. Alwill (1881), 8 L. 11. Ir. 245). 

{g) R. S. 0., Ord. 28, ir. 1, 6 ; Woolley v. Broad, [1892] 2 Q. J$. 317, 0. A. 
The usual terms for allowing tho amendment are that the party amending 
should in any event pay tho costs of tho application and all costs caused or 
thrown away by the amendment {Steward v. North Metropolitan Tramways 
Co. (1886), 16 Q. IJ. D. 556, C. A.; Be Trn/ort, Trafford v. ///awe (1885), 53 
li. T. 498; I’resion Corporation v. Fullwood Local Board (No. 2) (1885), 53 L. T. 
718; see A.-G. v. Poniypntld Waterworks Co., [1908] 1 Ch. 388; Fanjuhar, 
North ife Co. V. Lloyd, Ltd. (1901), 17 T. L. R. .'>08, 0. A.; IfoJlis v. Burton, 
[1892] 3 Ch. 226, C. A.; Kurtz v. Spence (1887y. 36 Ch. J). 770, C. A.; Be 
Bowden, Andrew v. Cooper (1890), 45 Ch. D. 444; Jacobs v. Schmaltz (1890), 62 
L. T. 121 ; Ayscough v. BuUar (1889), 41 Ch. D. 341, C. A.). The application to 
amend, if made before trial, should be made to a master in chambers (R. S. 0., 
Ord. 54, r. 12; Onl. 55, r. 2 (17)); if made at the trial, it should oe made 
to the judge trying tho action (but see Beckett v. Beckett, [1901] P. 85); if made 
on the hearing of an appeal, it should bo mado to the Couit of Appeal. 

(/t) R. S. C., Ord. 28, r. 1. This rule gives power to allow an lunoiidmont of 
particulars a.s well as of an indorsomont or a pleading {Clanipede Jc Co. 
V. Commercial Union Association (1883), 32 W. R. 262 ; Woolley v. Broad, supra). 
As to particulars m an action, see title PLEVDtifG, Vol. XXTI., pp. 453 et seq. 

(t) See cases cited in note (/), p. 139, ante, and note {g), supra; Utcharda v. 
Butcher (1890), 62 L. T. 867 ; Reid if. lloohy (1897), 13 T. L. R. 39S, 449, C. A.; 
Griffiths v. London and St. Katharine Doika ( 'o. (1884), 13 Q. U. 1). 259,261, C. A. ; 
Clark V. llVoi/ (1885), 31 Ch. D. 68 ; Zacktynski v. Folumie, [19081 A. C. 65, P. (J. 

(I*) Bansk Bekylrtjf'el Syndikat Aktieselakab y. Snell, [^1908] 2 Cn. 127; Jfyarna 
y. Stuart King, [1908] 2 K. B. 696, C. A.; Litohfidd y. Dreyfus, [1906] 1 K. B. 
584 ; Croajield {Joseph) (fc Hons, TJd. v. Manchester Ship Canul Co., [1904] 2 ('b. 
123 ; Brinviie v. I’eto (1899), 16 T. L. R. 131; The Alert (1891), 72 L. T. 124 ; 
Smith V. Roberts (1892), 8 T. L. R. 506; Latrd v. Briggs (1881), 19 Ch. i). 2z, 
C. A.; Blenkhorne y. Fenrose (1880), 43 L. ,T. 668 ; Dc Bergue v. Be Bergue, 
[1880] W. N. 191 ; Nobel's Explosives -Co. v. Jones, Scott & Go. (1881), 17 Ch. D. 
721; affirmed (1882), 8 App. Cas. 6 ; Dalltnger y. St Albyn (1879), 41 L. T. 406; 
Mozley y. Cmcte (1878), 38 L.-T. 908; King y. Cor/ce (1875), 1 Ch. T). 57; see 
cases cited in note {/), p. 139, ante. As a rule the plaintiff should apply not 
lator than the close of his case, where tho amendment is necessitated by a 
variance between the claim au(f the evidence; see James y. Smith, [1891] 

1 Ch. 384; Nicholson V. Brown, [1897] W. N. 52; Edevam v. Cohen (1889), 
41 Ch. D. 663, affirmed (1890), 43 Oh. D. 187, C. A.; Riding y. Hawkins 
(1889), 14 P. U. 66, 0. A.; Rainy y. Bravo (1872), L. R. 4 P. C. 287. 

(Z) See Chattell v. Daily Mail Fublishing Co. (1901), 18 T. L. R. 165, 0. A. ; 
Beckett y. Beckett, supra, Modera v. Modern (1893), 10 T. L. E. 69; The 
Dictator', [1892] P. 84 ; Wyatt y. Boaherville Gardens Co. (1885), 2 T. L. R. 282 ; 
Noad y. Murrow (18^9), 40 L. T. 100; Tebbs y, Barron (1842), 4 Man. & G. 844; 
Mnowlman y. Bluiett (1873), L. R. 9 Exch. 1. 

On) See Durhavs BrcAhers y. Robertson, [1898] 1 Q. B. 765, 774, C. A.; The 
Am (1805), 72 L. T. 124; The Dictator, [1892] P. 64; The Duke of Rucdewch, 
[1892] P.^Ol; Edison and Swan United Electric Light Co. t. Holland (1889), 41 
Ch. D. 28, 0. A.; A.-O. v. Birmingham Corporation (1880), 15 Oh. D. 423, CX A.; 
Hmst V. HurH (1882), 21 Ch. D. 278, C. A. 

(») See B. S. 0., Ord. oS, r. 4; Farguhar, North & Co. v. Lloyd, Ltd. (1901), . 
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If the amendment is not made within the time limited by thR 
order giving leave or, if no time is limited, within fourteen days from 
the date, of the order, the order to amend is void, unless the time 
is extended (o). • 

^50. The court or a judge may at any time, and on such terms 
as to costs or otherwise as may he thought just, amend any 
defect or error in any proceedings (ji^), and all necessary amend¬ 
ments are to made for the purpose of determining the real question 
or issue raised by or depending on the proceedings (q). The 
court or a judge may also at any time correct clerical mistakes 
in judgments or orders, or errors arising therein from accidental 
omissions (r). 


(iv.) Compounding Penal Adiona. 

251. The leave of the court in which a penal action, not brought 
by the party aggrieved, is pending, is required for the compounding 
of the action (s). Such leave cannot be given, where part of the 


I*? T. L. E. 568, C. A. ; Hollis v. Purton, [’1892] 3 Ch. 226, C. A.; Jl'oollei/ v. 
Hoard, [1892] 2 Q. 13. 3l7, 0. A.; HrUhn v. LxttJe (1890), 6 T. L E. 366; 
Auatiahan Steam Navnjahon Co. v. Sinxf/i .{■ Sons (1889), 14 App. Cas. 318, 

P. G.; JSdison and Su'an ('uited h'/nirtt Light Co. v. Holland (1889), 41 Oh. D. 
28, G. A.; Kurtz v. Spence (1887), 36 Gh. D. 770, 0. A.; Clarapede & Co. 
V. Commercial Unum Asswiatinu (1883), 32 W. K. 262, New Zealand and 
Aiistrahnn Land Co. v. If’a/son (1881), 7 Q. B. II. 37-1, G. A. ; Newby v. Sharpe 
(1878), 8 Oh. 1). 39, G. A. If a decision has been given against a party that 
ho will fall unless ho amends, and ho elects to amend, ho cannot appeal 
against the decision (fJoirden's{K. M.) Patents Syndicate, Ltd. v. Smith {Herbert), 
cfc Co., [1904] 2 Gh. 122, G, A.). 

(o) E. !S. G., Ord. 28, r. 7. if the amoiidmenti requires the insertion of more 
than 144 words, n piint must ho delivered {ibid., r. 8). The document 
when amended is to bo marked with the date of the order, if any, under 
which it is amended and of the day on which the amendment is made {ibid., 
r. 9). The copy of an amended writ served on a defendant need not lie marked 
in accordance with ibid., r. 9 {Tfanmer v. Clifton, [1894] 1 Q. Jj. 238). If a 
defendant has made default in appearance, an amended writ or statement of 
claim may be filed at the Central Uffice and personal service is not necessary 
{Re Eartl&j, Nuttall v. Whittaker, [1891] 2 Ch. 121; Jamaica Rati. Co. v. 
Colonial Bank, [1905] 1 Ch. 677, 0. A.). If the defendant has appeared, no 
fresh appearance is necessary to the amended writ {Paxton v. Baird, [1893] I 

Q. B. 139). As to when a writ of summons may be amended without an order, 
see note (e), p. 139, ante. 

(jP) As to irregularity ai'isin^ from non-compliance with the Eules of l^e 
Supreme Court or rules of practice, see pp. 144, 146, post. 

{q) E. S. 0., Ord. 28, r. 12; Williama v. Be Boinville (1886), 17 Q. B. D. 180; 
ORl V. Woodfin (1884), 25 Gh. D. 707, G. A.; Dunlop Pneumatic Tyre Co. v. 
Adim-Qesellachaft fur Motor und Mdor fahrzeughau vorm.Cudell <& Co., [1902] 
1 K. B. 342, C. A.; Re Robertson, Sanderson efc Co.'a Application., 2 Ch. 

245 ; Auatralian Steam Navigation Co. v. Smith dt Sana (1889h 14'318, 
P. 0.; Re Smith, Ex parte London and North Weatern Rim. Co. and Midland 
Rail. Co. (1888), 40 Oh. D. 386, 0. A. '» • 

(r) See E. S. 0., Ord. 28, r. 11; title Judgments and OKteas, Vol. XVni.» 

p. 218. 

(<) Stat. (1575-1576) 18 EUz. c. 6, ss. 4, 5; KirkKam v. Whtthy (l€95i), 1 Salk. 
30; lee R. v. CdUer (1834), 2 DowL 581; R. v. CrUp (1818), 1 B. & lid. 282; 
Orovaier v. Wagataf (1797), 1 Bos. & P. itf;^ Maugham v. Walker (1798), 5 
Tarm Sep. 98; Morgan v. Lute (1819), 1 Chit. 381; Bradahaw v. MUtram 
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Practicr and Pbockdure. 


Skct.,l pnially goes to the Crown, unless notice is first given to the proper 
An Orilbary (illicer; in other eases it may be given without such notice (a). 
Aetien in 

the King’s (v.) Coviohduthn, 


Bench or 
Chancery 
Division. 

r<‘iisolulntioii 

<)l .'ICtlOIlS. 


252. If two or more actions relating to the same subject-matter 
are peiuling in the sumo di\isi(m of the fligh Court between the 
same plaintiff ami (he same defendant (h), or between the same 
2 )laintiff and dilYeient defendaul^ ('■)> or between ditTereut ^ilaintiffs 
and the same defendant (d), or between different plaintiffs and 
different defendants (c), the actions may be consolidated on the 
aiiiffication of either a plaintiff’ or a defendant (/). 


(\i.) Interim I'l eservatum of i^uhjed-iuatter. 

Custody of 253. Where by any contract a primd facie case of liability is 
goods. . established and the defence alleges a right to be relieved wholly or 
partially from such liability, the court or a judged;) may make an 
order for the jn-oservalion or inteiim custody of the subject-matter 
of the litigation, or order that the amount in disjjute be brought 
into court or olherwise secured (/t). 


(1732), J SUa. 107; ami hoc title Ciumixal Law ash pROCiiDUKK, Vol. JX., 
p. 504. 

(«) 11. S. 0., Ord. 50, r. 13. Tlie order to c3ompouiid .a iiciial action imist 
expressly sOito that the dofuudaiit undurtokos to pay the sum for which tJie 
court hiis given Liiii Iwivu to compound the action {iM., r. 14). When leave 
is given to compound a iienal action and where pait of tlie porislty goos to the 
(Jrown, the King’s liiilf of the composition must be panl into the hands of the 
Master of tho frown OlTice Dipai Uncut of the I'ential Olfice for the use of the 
King {ihid , r. 15). 

(i) litardacll v. f'hceliiam (J85S), K. B. & E. 24.3. 

(c) (lollti/ge V. yV.c(]SS(>), 6fi L. T. 121; t'vxitell v. 'IVehutcr (18(53), 4 J)o G. 
J. & tfim. 77. 

(d) Amos V. Choili',id, Jlohnsou v. Vhaihrkk, Smith v. Chaduick (1877), 4 
Ch. 11. 860; Amm v. tlKidmrk (1878), 9 C'h. D. 459, 463, C. A. 

(«) Tmlev. Y’ra/c, [18821 W. N. 83. 

(/) 11. S. t\, Ord. 49, r.'S; Maiitn v. Murtm .t Co., [1897] 1 Q B. 429, 0. A : 
and SCO Yearly rractico of the Supreme Couit, 1912, pp. 698, 699. Unlosa the 
issues are the same, actions commenced by^^the same plnintiff uguinst diflcroiit 
defendants cannot be con solid atol attiio ]iJuintifl”Kiiibtnne6 without the consont 
of all jiailies (Lee v. Arthur {ISHYJ), lOO 1 j. T, Cl, 0. A,). The apiilicatioii to con¬ 
solidate is by a summons belwre a master, and may be made at any time after 
appearance. The general rule is to give the conduct of tho proceedings in 
consolidated actions to the plaintiff in tho first action, but it may bo given to 
the persons inost intei'ested, out Of whose pockets the costs of tho consolidated 
action have to come (ffe Vrimt'a Estate (1883), 48 L. T. 208; Jie Swire, Mdlor v, 
Svjvre (1882), 21 Ch. 647, 0. A.). As to the stay of one of two cross actions 
arising out of tho same matter, see Thomson v. South Eastern Bail. Go. (1882), 

9 Q. B. D. 320, C. A. 

0/) to the meaning of “ the court or a judge,” see note (/), p- 103,_anfe. 

S. 60, r 1. The application for an order under this rule 

may be made by th^plaintiff at any time after his right to the order appears 
't>i£ the pleadings, or, are no pleadings, after his right is made to appear 

by affidavit or otherWw to the satisfaction of the court or a judge (totd., 
r.^. In Chaplin v. Barnrtt (1912), 28 T. L. E. 250, 0. A., the court under 
this order autliorised the ixice^ver of the estate of a lunatic to raise by a charge 
on the escate a sum of money ip pay a commission to on insuraues oonlpany 
for taking over a transfer of a mortgage, payment* being pressed for by ^ - 
mortgagee. / ' . ' 
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Past tub High CtoxiTET of Justice. - 

' The eourt or a judge (i), may on the application of any party orJor 
the sale of any goods, wares, or merchandise wliich may be of a 
penshabje nature or likely to injure from keeping or which it may 
be desirable to have sold at once (k). 

The court or a judge(i) may on the application of any party to a 
cause or matter, and upon just terms, make an order for the 
detention or preservation of any property or thing which is the 
subject of such cause (1). 

Where proceedings are taken to recover specific proi)erty other 
than land, and the person against whom the proceedings are 
brought does not dispute the title of the person seeking recovery, 
but only claims to retain the property because of a lien or other¬ 
wise as security for a sum of money, the court or a judge may 
make an order that the peison seeking recovery of the pro[)erty 
be at liberty to pay into court such sum of money, with such 
interest and costs, if any, as may be directed, and that, upon such 
payment being made, the property claimed be given up to the 
person claiming it (m). 

(vii ) Insjierlion q/ Property, 

254. Upon the application of any party to a cause or matter, inspection, 
and upon terms, an order for the inspection of any 2 >i’operty or 
thing which is the «ul)ject of such cause or niattor, or as to which 
any question may arise, may be made ; and for this purpose any 
person may be authorised to enter upon any land or building in 
the possession of any party to such cause or matter and to take 
any sample or make any observation or try any experiment which 
may be necessary or ex^jediont in order to obtain full information 
or evidence (a). 

_■ - — _________ 

(*) Ab to the mefmiT\g of "the court or a see iioto ( /'), p. 10.‘1, ante. 

(k) R. S. C., Ord. 60, rr. 2, 6; Daw v. Ilcnin;/ (1801), .‘15 dol. Jo. 752. The 
sale IS to bo by any person or persons named in the order, and in such manner 
and • 



fe. . 

cfc Oo. V. Oospcl Oak Iron Co. (1.SSK)), 6 T. L. R. 260; Ashbury v. Uierstaclt {1891), 
10 T. L. R. GOO ; I'he llen-uln (1SK5), 11 P. D. 10 ; The Kathleen (1874), L. R. 
4 A. & E. 2G0. 

S li. S. 0., Ord. 50, IT. 3, 6. For instances of orders made under these 
i, see Ve/aft & Co, v. Braham (fe Co. (1877), 46 L. J. (Q. B.) 415; Midpath 
V. Zachner (1803), 9 T. L. R. 638 ; Charrinyton dh Co., Ltd, v. Camp, [1902] 1 Ch. 
386; l^ney Sons, Lid. v. CaUtnyham ami Thompson, [1908] 1 K. B. 79, 0. A.; 
Folini V. Cray (1870), 12 Oh. 1>. 438, C. A.; Strelley v. Pearson (1880), 15 
Oh. D. 113. 

(m) E. y. 0., Ord. 50, r. 8, The order may be made at any time after the 
, claim as to the lien etc. appears from the pleadings, or, if there are no 
pleadings, by alEdayit or otherwise to the satisfaction of the judge 

(ibid,). The plaintifit must pay into court the whole amount'i^aimed (G'e5ru<f% 
Alq/'v. Ploton (1800), 25 Q. B. D. 13). Fo> instances of ^^lUcations under 
rule, see Uuth v. Lamport (188.5), 16 Q. B. D. 443p'J£> Oalland (1883), 3t ‘ 
Ch. D. 296; Aftw^ran V. tfj-eatrex, [1884] W. N, 2. * 

(a) B. S. 0., Ord. 50, r. 3. An order c<iti ,only be'made under this rule when 
the o$rner or possessor of the property or thiu);^ w a party to the action 1(G^rranf 
V. E^t (1889), 58 L. J. (CH.) 397, 0. A. ; L^ Y. Powers (1883), 28 Sol. Ja 
658). luspecaon cannot be grant^ to one defendant of property belonging to 
another defendant, when there it no que^on between them in the action 
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Sect. !. An order may also be made for the inspection of such property 
An Or^ary l;_y a jury {(j). v 

AffjOonin Any judge by whom any cause or matter is hoard or tried with 
toe Kmg’s 01 - ^vithout a jury, or before whom any cause is brought by way 
Ch****Li*v appeal, may inspect any property or thing concerning which any 
Di^ioij <l^^e8tion may arise in such cause ip). 


Ttispeclion by 
inry. 

liist>ection by 
jwige sitting 
without a 
3ury. 

Irregularity. 


(viii.) Irreijiilui tty. 

255. Non-compliance with any of the Buies of the Supreme 
Court, or with any rule of practice for the time being in force, does 
not render any proceedings void, unless the court or a judge (</) 
so directs, but proceedings in which there has been such non- 
compliance may be set aside wholly or in part as irregular, or be 
amended or othGrwi.se dealt with, in such manner and on such 
terms as tiie court ora judge shall think lit (a). 


(S/irtiw V. (ISiSO), 18 tl. H. ]). 19-1, 0. A.). Loavo may be given to enter 

oil luiid 1111(1 ovciivato find in-poft (/.ui.i/i v. Ucaiitnout (18S1), 27 Ch. I). 35(1, but 
h(?o Jirailfuid ('orjmiatityn v. /''(rrwiJ (1902), 8(J I. T. 497). A.s to orders for the 
iiisjieotioii of mine«, Boe lure ifitll Co , [1870] W. N. 24 ; }l /laley v. 

Jiraiirlrcr (1804), 12 W. 11. uTO; k-o title Mim.^ MiM.iiAr.s, and Quakries, 
Vol. XX., jip. 639, 640. As to inspection in actions lolatiiig to piitonts, see 
Flower V Ltuyd, [1870] W. N. 109, 230, C. A.; lluftnn v. War Ordnance 
Hynduate 8 T. L. 11. 210. h’or instances of orders made under tins rule, 

see Hte^tmuhij) Few Orleans Vo. v. London and Probintud jlfuriris and Oeneral 
Insurance Vo., [1909] I K. 1{. 91.J, V. A ; Chaphn w.l’ullul, [1098] 2 U. B. 100, 
C. A. ; Lents v. LoniUsboroin/h (Fail), [1893] 2 (i. B. 191. The court may 
employ an indoi>endeut expert to lu.spcct or make experiments and rejiort 
{Hadtsche J inhn nnd jSw/rt Fahrtkv. Leitnslnn (1883), 24 Ch 1). 156; Bee VoUe 
V. Home and Oolontal Stores, Ltd., [1904] A. C. 179, 192). The application is 
made in the same way as the application for an older for the pre.servation of 
property (11 S. 0, Ord. 50, r. 0; see pp. 142, 143, aide). The costs of the, 
application to inspect arc in tlv) di.scrotion of the court {Mitchell v. Harley Main 
Vtdliery Co. (1883), 10 Q. 11. I>. 457). Costs of an insiKiclion arraugeil between 
the parties without an older maybe allowed in a proper case {Ashworth v. 
Fmiltah Card Clothiny Co., [1904] 1 Oh. 702). 

(o) 11. S. C., Ord. 50, r. 5; see title J 0 itms, "V ol. X VIIT., pp. 245, 240. In the 
King’s Ilench Division, the application may be made ex /larte to a master wh^ie 
the parties consent (/V^an/ v. (Ireat Northern Rail. Co., [1883] W. N. 191;; 
otherwise the application i.B made to a majitor on notice (see E. S. C., App. K, 
Form 26 a ; and for form of order, see ihul.. Form 26u). 

(p ) Hid., Ord. 50, r. 4. A judge'is not entitled to put a view in the place 
of evidence {London General Uninthns Co. v. Latdl, [1901] 1 Ch. 135, (1 A.). 

M As to the moaning of “ the court or a judge,” see note (/) p. 10.3, ante, 
(a) E. S. C., Ord. 70 r. 1. h'or instances of irregularities whore relief has Iteen 
granted, aoe’Meynolds y, Coleman (1887), 36 Ch. I >. 463,458,0. A.: Ihrkson v. Law, 
[1895] 2 Ch. 62 (service of writ out of jurisdictiou without the proper indorse¬ 
ment) ; Foat V. jBcuset, [1888] W. N. 256 (imperfect memorandum of service 
indonsed on writ); Stesrs v. Rogers (1890), 7 T. L. E. 183 (indorsement of 
service on a sheet of paper attached to the writ instead of on the writ itself); 
Fry y.^Moore (1889), 23 Q B. D. 396, C. A. (obtaining an order for substituted 
service of an ordinary' writ, issued for service in the jurisdiction upon a defen¬ 
dant out of the jurisdiction at time of order; see Wilding v. Bean, [1891] 1 Q. B. 
K)0, 0. A.): Lloyd v. Greui Westmi Dairies Co., [1907] 2 K. B. 727, 0. A. (joinder 
of other causes ot«aotion wiih claim for recovery of laud) ; Petty v. Daniel (1886), 
34 Ch. D. 172; Re WiggesUni HospUal {Chaplain etc.) and Stephenson (1886), 64 
L. J. (q.,b.) 218; Bendetl v. Grundy, [1898] 1 Q. B. 16, 0. A.; Re livans, J^na 
V. Naton, [1893] 1 Ch. 262, 266, C. A. (failure to serve copies of affidavitiS with 
notice of motion}; Dawson v. Beeson (1882), 22 Oh. D. 504, 0. A. (service of short 
notice of motion without the fact that the notice is short appearing clearly on the 
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An application to set aside any proceedings for irregularity will 
not be allowed, unless it is made within a reasonablTe time (6); and 
it will not be allowed if the party applying has taken any fresh step 
after knowledge of the irregularity (c). 

The court or a judge has power to enlarge or abridge the time 
appointed by the rules or fixed by any order enlarging time for 
doing any act or taking any proceeding upon such terms, if any, as 
the justice of the ease may require ; and such enlargement may be 
ordered, although application is not made until after the expiration 
of tho term aiipointod or allowed (d). 

(ix.) Xotiifi io Admit and to Produce. 

256. Either party may by notice in writing call upon the other 
party to admit any document saving all just excoi^tioiis ; and, in case 
of refusal or neglect to admit after such notice, the costs of proving 
any such docuiuent must be paid by the defaulting party, unless 
the court or a judge certifies that the refusal to admit was reason¬ 
able (e). 


faro of the notice); Tat/lor v. itoe (INJ)!,), 08 Tj 1’ 21.‘i (maikiiig notice of motion 
with name of wrong jiul;fo); Re Martin and I (189-1), Ji'l W. 1?. 2-17 (pre¬ 
senting a petition instoad of ihsiiing a sumiiioiis); Ma'ion v. Uiigy, [1909] 2 K. 13. 
841, (J. A. (failuio to lodge in the Central Oflicc notice of ajipoiiitirient of solicitor 
to party hitherto acting in person). A pioi ceding which it, an entire nullity 
cannot bo waived or dealt with under Jl S. (()id. 7(i, r 1 {Anlahy v I’raelortus 
(1888), 20 Q. li. D. 7i;il, C. A.) ; Hn fha v. Jimtin, [1891] 1 Q. 15. 607, C. A.; 
hut SCO Arvntai/e v. /’araone, [1998] 2 K B. 110, (.). A. ; R. v. Atace (1895), 7i 
li. T. 578 ; v. Raatt/nno <fb (to. (188.5), -19 Ij. T. 504 ; Plnlhjiaon & Hon v. 

Kmanvcl (1887), 50 Jj. T. 858 ; Ilfwttsonv. Pabre 21 Q. B. Id. 6; Smurth- 

nntfe v. IJmrnaii, [1894] A. 0. 494; l.Vnid v- Great Western Dairies (Jo., [1907] 
2 K. B. 727, C. A. ; Jfamy-Adams v. //«//, [1911] 2 K. B 942, C. A.). 

(/j) K. S. C , Ord. 70, r. 2; Reynolds v. Uolcmun fl887), 30 Ch. 1). 35R, C. A.; 
Rtnrs V. Royers (1890), 7 T. L. It. 183; Willmott v. Freehold ITonse Vroyerty 
(1885), 51 L. T. 552, tk A.; Re Derhon, Derbon v. Cdhs (1888), 58 L. T. 519. 

(c) It. S. C., Ord. 70, r. 2. For instances, seo Boyle v. iS'ocier (1888), 39 Oh. I). 
249, 0. A., Fx parte Altotk (1875), 1 C. 1*. J). 08; Pry v. Moore (1889), 23 
il. B. 1>. 395, 0. A.; Wood v. Middleton, [1897 ] 1 Oh. 151, IJwtripdenv. iraHr>(1884), 
20Uh. D. 740, C. A.; Re (Junmnyham (1887), 55 L. T. 766 ; The Assunta, [1902] 
P. 150. As to tho ofloct of un aiipeaianee, see Mnhkern v. Doerks (1884), 53 
L. J. (q. b.) 626; Ifnnt v. Wors/otd, [1896] 2 Ch. 224, ytr Noirra, J., at p. 227 ; 
Toiler V. Jlawkins (1885), 15 tj. B. id. 050, 680, 0. A.; Rem v. Stem, [1892] 
1 Q. B. 753, C. A.; Firth v. Oe las Rivas, [1893] 1 Q,. B, 768 ; Mayer v. (earetie 
(1890), 7 T. L. E. 40. When an application is made to sot aside proceedings for 
irropfiilanty, tho ohjectioiis intended to bo insisted upin must be stated in tho 
summons or notice of motion (E. S. C., Ord. 70, r. 3; Fetty v. Daniel (1886), 34 
Ch. D. 172, 180; Dunlop Pneumatic Tyre do. v. Acticn-Oesellscha/t fur Mc/tor 
vnd Motorfdhrzeiiybau vorm. Oudell <& Co., [1002] 1 K. B. 342, 0. A ; Baillie v. 
Goodwill (1886), 33 Ch. U. 604); but see Pennmyton v. (Jayley, [1912] 2 Oh. 236. 

(d) E. S- C., (drd. 64, r. 7; Re GhtfericI, Chtferielv. Watson (1888), 36 W. B. 
806; Fec/xtt v. Short (1883), 32 W. E. 123; Bradshaw v. n’«r/otff'^886), 
32 Oh. D. 403, C. A. ; Australasian Automatic Weighing Machine Co. v. WaUer, 
[1891] W. N. 170; Whistler v. Hancock (1878), 3 Q. B. td. 83; King v. Davenport 
[1879), 4 Q.15. D. 402 ; Garter v. Stuhha (1880), 6 Q, B. Id. 116, C. A.; QUder v. 
Morrieem (1882), 30 W. E. 815; Script Phonography Go. v. Cfiregg (1890), 59 
L. J. (oh.) 406; Re Mackintosh and Dixon, [19031 W. N. 95; Collinacn v. Jeffery, 
[1896] 1 Ch. 644; Eaton v. Storer (1882), 22 Ch. D. 91,0. A.; Graves y.* Terry 
(1882), d Q. B. D. 170. 

(s) E. S. 0., Ord. 32, r. 2. For form of notice, see ibid., App. B, Form 
No. 11; Ord. 32, r. 9. No costs of proving any document are to be 
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PilACTICE AND PROCEDURE. 


Sj?OT, 1. 
An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 

Nolice to 
l>roiliicu. 

Notice to 
admit facts. 


Evidence 
taken in 
anotlicr cause. 


Notice to reatl 
allidavits. 


A party who intends to rely on a document which is in the hands 
of the opposite paity must give to tlie opposite party notice in 
writing to produce ,the document- Unless such notice, is properly 
given and proof of its service is given at the trial, secondary evidence 
of the document cannot be given (/). 

(at.) Notice to Admit Favts. 

257. Any party may by notice in w citing call on any other party 
to admit for the imrposes of the cause only any specific fact or facts 
mentioned in the notice. In the case of refusal or neglect to admit 
such facts, tlie costs of proving the facts must be paid by the 
defaulting party, imless at the trial or hearing the court or a judge 
certifies that tlio refusal to admit was reasonable, or unless the 
couit or a judge at any time otheiwise directs (//). 

(xi) Soloe to Use Nrt'lenre already Talen. 

258. Evidence taken in another cause or matter may, if it is 
admissible, lie road on e.r jiarlc aiiplications by leave to be obtained 
at the time of the application, and, in any other case, upon the 
party desiring to read the evidence giving two days’ previous notice 
to the other parties of his inrention to read it (h). 

Any party intending to use at the trial of an action an affidavit 


allowed, uulesu u uotieo to admit it lias been givou, except 'when tho omission 
to give the notice ih, in the opinion of the taxing ofKcor, a saving of expoiiao 
(J?i. S. Old. y.’, V 2). Tho rule nppUes to docnmoiitrt oven though lliey aie not 
imdor tho contiol oC tlio ]«irty (/iiit/cr v. ^ Vid/imnit (ISil), 8 M. & W. 388), or 
aro abi'oiid {titon/ v. tlouhliti'h (,18-lOb 1 Scott (n. r.), 200, 211), or are denied m 
tho pleadings {Kjieiircr v. Haruiajk (isfj), 9 If. & W. 820 ). As to tho desira¬ 
bility of inalcing full iii'O yf tlio rule, soe JhiUln/, Stutirlridije and IhUrut 
JUlvdru' TrailtitH (Jo. v. Jhidhy <'or/>oraiiun, [ISIOOj W N. (il, 2 >er IvuciiWlOJl, J. 

(_/') See title Evidkncb, VoI. Xlll., p. o20. r'or form of notice to produce, 
800 K. S. (j., App. B, Eonn No. H. An affidavit of tho solicitor or hisclcik of 
the Borvico of any notice to produce, and of tho time when it was served, is in tdl 
cases sufficient ovidcnce of the sorvioo of the notice and of the tiruo when it 
•was served {ibid., Ord. 32, r. 8). If a notice to admit or produce coinp"isea 
documents which aie not necessary, tho costs so occasioned must be borne by 
tho pai'ty giving tho notice {lUd., r. 9), * 

(i/) JhvJ., r. 4. As to tho form of the notice to admit, see tVinf., App. 15, 
Eorm No. 12, as to the lorm of admission of facta, seo ibid.. No. 13. Tho 
notice to admit facts nmy be given at any time nut later than nine days before 
the day for which notice of trial has been given ( ilM., Ord. 32, r. 4). Any 
aduiissiou made in pursuance of such notice is to bo deemed to be made for 
tho piu'po.ses of the paiticulor cause etc., and not as an admission to be used 
against tho party on any other occasion or in favour of any person other than 
tho jiaity giving the nolmo; the court or a judge may at any time allow any 
party to amend or withdraw any admission so made on such terms as may 
DO iput <^bid., r. 4). Iho notice can only ha given to an opposite party, that 
av, w a pasty between whom and tlie porty giving the notace thero is some 
right to be adjuated lu the action {Brown v. U'lutWaa (1885), 16 Q. B. D. 126, 
12S ; Shaw v. Smith (1886), 18 Q. B. D. 193, 197, C. A.). A premature notice 
should lie left unaobwered {Crawford v. Chorleif, [1883] W. N. 198; llellior 
v. Jillis, [1884] W. N. 9). 

(A), B. B. C., Ord. 37, r. 3 ; seo lie Morris {Jane) and Moirie {Mary) Persons 
of Unsound Mind not so fotmd by Inquisition, [1912] W. N. 88,0* A. tAsto thg 
adinibsibihtj of such evidence, see title EviPSNCZ, Vol. Xlll., pp. 546 
ei sMj.; Priniiny TeUyraph and Consiructioti Co. of the Ayence' Havas T* 
Ih-ttcker, [1894] ‘1 Q. B. 801, 0. A. 
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or deposition filed oi* made before issue joined must give notice 
of such intention to the opposite partj within one mdnth after issue 
joined (i). 

(xiL) Payment into Court {k), 

259. In an action brought to recover a debt or damages any 
defendant may pay a sum of money into court by way of satis¬ 
faction of the plaintiff’s claim; and in any such action, except 
whore the claim is a claim for libel or slander, a defendant may 
pay money into court with a defence denying liability (/). -» 

(t) E. S. (3., Oril. 37, r. 24. By th« Hjx^cial Icavo of the court or a judjjo a 
longer time for the dolivory of the notice may he allowed, or the alBJavit uiay 
be road without such notice [ibid.). As to taking evidence on coinmiHj'ioii, 
see title Evioknou, Vol. Xlll., pp. 00!) et aeq. 

e Asfaj p.'ijtnont into and out of court in m.-ittors dealt with under other 
, SCO titles Ait:.fTnAT.i'Y, Vol. I., pp. 96 (payment into court and tender, 
in satisfaction or with denial of liability), 110 (payment into court; limita¬ 
tion of liability), 134, 135 (payment out) ; AlTeTlow AND AcJCTioNEEliS, 
Vol. I., pp. 513, 514 (paynicnt into court in intoiiileader action); Bills of Salk, 
Vol TII., p. 63 (payment into court in iuterplei'der action); Bonus, Vol. IH., 
pp. 94, 102 (aitioiifl on bonds), CuAniTins, Vol. IV., pp. 276, 328 (payment into 
court of chiii-itv funds); Ciioskh in Ali’ION, Vol. IV., p. 374 (payment into 
court wlioro assiginiioiit of chose in action is disputed); Tomi’ANiKS, Vol. V., 
pp. 456 et sfq. (payment into court of nnclaiinod and umlistributed asBots in 
winding nji); (Jompulsoiiy I’l'iicitasu of Land and Comfealsation, Vol. VI., 
p. 96 (compensation moneys); Oontuact, Vol. VII., p. 418 (tender); Dis- 
covEnY, I.VM-Kf’TioN, ASD ]'n rjjititoii \T 0 iiiES, Vol. XL, pp. .54, 55 (pay merit into 
and out of comt as secunty for costs); Eleltio.vs, Vol. XII., p 495 (payment 
outof deposit in nmnicipal election jielition), Exkoutoks and Administjiators, 
Vol. XIV., p. 301 (power of porsonal represoiitativos to pay trust moneys and 
secuiitios into court); Husband and Wife, Vol. XVI., p. 455 (payment into 
and out of court of amount paid on an aiiplication for sunimary judgment); 
Insukance, Vol. XVII., p. 566 (payment into court whcio no sufficient 
discharge of insuranco moneys can bo obtained); Interpleader, Vol. XV'il., 
p. 633 fpayanont by bailiff oi defendant); IjIDEL and Slander, Vol. XVlll, 
p. 728 (iiaymont into court); Limitation of Ai.tions, Vol. XIX., p. 70 (oflbct 
of payment into couit on Statute of Limitations); Lttnattos and Person's of 
LFn.SOUND Mind, Vol XiX., pp. 434, 435 (lodgment of lunatic’s money), 459 
(couif: percent igo); Parliament, Vol. XXI, p. 735 (deposits); Partition, 
Vol. XXJ., p. 865 (proceeds of sale under order of court); PlJliLlu Autiioiuties 
AND Public Ofmcebs, p, 299,Ejiukivehs; Sale op Land; Trusts 
and Trustees. 

(f) R. S. 0., Ord. 22, r. 1 ; sec title Libel and Slander, Vol. X VIU., p. 728. 
The object of payment into couif; iindor this rule is to stop tho action, or, if it 
is not stopped, to pre\eiit the defendant from being luiblo for costs after the 
payment m of a sufficient sum. A payment into court in an action can only 
be made under E. S. C., Ord. 22, r. 1, wben the action is to recover a debt or 
damages or is an admiralty action {tbid.); it cannot be made in an action 
wbei-e only an account is claimed {Nichols v. A'aens (1883), 22 Ch. D. 611); it can 
by leave of the court or a judge be made in an action for the retui a of goo^ 
or their value (see p. 143, ante, and Alla7i v. Dunn (1857), 1 H. & N. 672); 
leave is not required if the olaim is merely for damages for detontion 
T. Such (1852), 8 Exch. 150). It may be made in an action wJiero there is s 
claim for debt or damages joined to a claim for other relief, (kjr,, an injunction 
or a declaration; but in such case the money can only be paid in in satisjhiction 
of claim for debt or damagi^, and the plaintiff may take the mone^ out and yet, 
if he succeeds in respect of tho other claims, bo entitled to the costs of such 
claims after payment in [Coote v. Ford, [1893) 2 Oh. 03, 0. A. ; JHoon v, Dfakin- 
$on (1890j, 63 L. T. 371; Toung v. Dlpck Sluice Cof^aniasioners (1909), 73 J. P. 
^66}. Am to payment into court by a defendant where the plaintiff has committed 
enact of bai^ruptoy, see McCarthy v. Capital and Counties Bank, [1911] 2 X. B. 
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Pbactics: and Pboceduee, 


Sect. i. 
An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 

I’aj'ineiit into 
court by way 
of satiaf action. 

Payment into 
court with 
lienial of 
liability. 

Payment into 
court to be 
signified in 
defence. 


Payment out 
of money paid 
into com t in 
satisfaction. 


260. A paycient into court by way of satisffiction admits the 
claim or cause of action in respect of- which the payment is 
made (?n). It may be made before defence or on, delivery of 
defence or by leave at any later time (n). A payment into court 
before defence cannot be made except in satisfaction, and cannot be 
followed by a defence denying liability (<>), and, upon payment into 
court before defence, the defendant must serve upon the plaintiff a 
notice specifying the fact of the ]>ayTnent aud the claim or cause 
of action in respect of which it is made (p). 

261. Payment into court with a denial of liability can only bo 
made with a defence, and cannot be made in actions for libel or 
slander (g). 

262. The payment into court must be signified in the defence, 
and the claim or cause of action in satisfaction of which the 
payment is made must be also signified (?■). 

With a defence sotting up a lender before action, the sum alleged 
to have been tendered must be broughL into court (s). 

263. If payment into court is made bet' re delivery of defence, or if 
the liability of the defendant in respect of the claim or cause of 
action, in satisfaction of which the payment is made, is not denied 
in the defence, or if payment is made with a defence of tender of 
the sum paid, the money paid into court must be paid out to the 
plaintiff on his request, or to his solicitor on the plaintiff’s written 
authority, unless it is otherwise ordered (t). 

loss, A. ; ns to payiucnt into com-t in an action in the King's licnch Division, 
in which then' in u claim for money or (latuagcs by or ini behalf of an infant, 
or a poi’Bon of unsouTid mind not so foiiinl, see Jl. S 0, Ord. 22, r 15; and 
see titles fM-ANTSAXU CuiTpisKN, Vid. KVlf., p. M6 , JjUnatic.s and PisitsoNs 
OF Unsound Mind, Vol. K fX., p, 4fi6. 

(ni) II. S. C., Old. 22, r. 1. 

?■«) IliiJ. 

(o) Diivihelfon Willtains, Torrty and Field, Z.W. (1897), 7C li. T 81, C A.; 
SCO Re Stamford and Warrttnjton (A’ar/), Savage v. Payne (1885), &.‘l L. T. 511, 
C. A. Payment into coni-t without a denial of liability admit-' nothing '.jore 
than a liability up to the amouiit p.aid lu {Jlennell t. Danes, [ISO.'!'] 1 Q. 13. .387). 

(p) R. S. C., Old 22, r 4. As t6 tho form of the notice, see ibid., 
App. B, Form No. 3. 

(a) Ibid , Ord. 22, r. 1 j see p. 147, ante. If money is paid into court with 
a defence denying liability accompanied by a letter admittiug liability, the 
defence is a sham and will bo struck out as an abuse of the process of the court 
{Critehdbv. London and South,W^tern ItailuHiy, [1907] 1 K. 11. 860, 0. A.). 

(r) R. S. C., Ordi 22, r. 2; James Tucker Steamship Co. v. Lamport and Ilcdt 
(1906), 23 T. L. R. 10, C. A.; Bcnmng v. Ilford Oas Co., [1907] 2 K. B. 290. 

(s) R. S. G., Ord. 22, r. 3. Such a defence, if successful, entitles tho defen¬ 
dant to judgment in tlie action {Griffiths v. Ydradyfodwg School Board (1890^ 
24 Q. B. D. 307). A plea of tender cannot be pleaded to a claim for unliqui- 
..dated damages {Darys v. Richardson (1888), 21 Q. B. D. 202, C. A.). As to 
tender in cases of mmtgage, see Bank of New Semih Wales v. O'Connor (18S9), 
14 App. Oas. 273; Johison v. Evans, [1889] W. N. 95. • Where a defence of 
tender of amqpds is based on a statute, it is not necessary, it seems, with a 
plea of tender to pay money into court {Jones v. Qooday (1842), 9 M. & W. 
736); see tho Public Authorities Protection Act, 1893 (56 & 57 Viet. o. 61), 
s. 1 (c) ; title PuBPic Authokities and Public Off-icebs, p. 299, pad. As to 
tender of amends in a case of trespass, see title Tbesfass. 

(<) R. S. C., Ord. 22, r. 6; Crdchell v. London and South Western RaihatM, 
[1907] 1 K. B. 860, 0. A.; Bs Gordon, Ex parte Navakhand, [1897] 2 Q.’ B. 
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264. If money is paid into court witli a defence deyying liability, 
the plaintiff may accept the money in satisfaction of the claim in 
respect of which it is paid in, and may have it paid out to him (a). 
On such acceptance all further proceedings in the action, so far as 
th^y relate to the claim in respect of which the money is paid in 
are, except as to costs, stiiyed (h). 

The plaintiff may refuse to accept the money in satisfaction, and 
may reply accordingly (c) and proceed with the action. In such 
case the money remains in court, and will not he paid out of court 
except in pursuance of an order (</). If the plaintiff proceeds with 
the action in respect of the claim, or any part of the claim as to 
which money has lieen paid in, and recovers less than the amount 
paid in, he is entitled to an order that the amount which he recovers 
be paid to him, and the defendant is entitled to judgment and an 
order for the payment of the balance (c). If the defendant succeeds 
in respect of the claim, he is entitled to judgment and an order 
that the whole amount paid in be repaid to him {e). 

265. If the plaintiff, whether payment in is made in satisfaction 
or with a defence denying liability (/), accepts in satisfaction the sum 


510; Jfiihlack v. British North Borneo Co., [1904] 2 If B. 47S, 477, 0 A. 
K. S. C, Orel. 22, r. 5, only applies where Tiionoy is paid in in satisfactiou 
or with a plea of tender. Jf tho action ahaton by tho death of the dofon- 
dant, tho idaintifE is entitled to have tlio monoy paid out to him (Brown 
V. Feeney, [1900] 1 K. B. 60.'}, 0. A.) ; if tlio plairitifC dies, his executor 
may have the money paid out to liiin {iludincll v. Wolseliy (Piscow/it], [1907] 
IK. B 274, (5. A ) In a jiroper case an order may ho iiiado lostiaiuin;? tho 
plaintiff from taking tho money out; nee Critchell v. London and Houth B'ie.sftra 
Jiailway, (1907] 1 K. B S(jO, C. A.; Cyyrean F'ahre rf- </o. v. JIall, [1905] 2 
1. 11. 132 ; J’ona/ord, Baker <fc (fo. v. Union Bank of Lmdon and Simth’a Bank, 
JMl., [1906] 2 Ch. 441, 455, 0. A. As to tho procodiuo in taking monoy out 
of court, bt*o yiipromo Court I’mids ilulos, 1905, rr* 30, 32, 44, and Forms 10, 
14a, 14b; Yearly Pi'actico of the yupreme Court, 1912, p. 1677, B'tllmnia v. 
H^uiie (18S8), 57 L. J. (cil.) 497; Fdivarda v. Croie, [1906] VV. N. 191; 
Marah v. Jtmyh, [1897] 1 Ch. 213, C. A. ; Bath v. Bain (1901), 71 L. J. (CH.) 
500, C. A. ; Be Wilhama' Hettled Estates, [1910] 2 Ch. 481. 

(a) K. S. C., Ord. 22, r. 6 (a). Tho plaintilf in this case, after service of 
a notice \ihid., App. B, Form No. 4) or delivery of a reply (thvL, Ui-d. 23, r. 1) 
accepting the money, is entitled to liave the monoy paid out to himself on 
request, or to his bolieitor on tho plaiutiU’s written authority, imless the court 
or a judge otherwise orders. Tho lules do not impose any limit of time 
within which the notice must be given, but tho plaintiff is in practico allowed 
to give the notice and take the monoy out at any time within a year; soo Greaves 
V. Fleming (1879), 4 Q. 13. U. 226; see also title AD.\tiHAi/ry, Vol. I., p. 135. 

(J) E. S. 0., Ord. 22, r. 6 (a); Coede v. Ford, [1899] 2 Ch. 93, 0. A. Where 
several defendants are sued ou a joint cause of action and one of them pays 
money into court in satisfaction of the claim, and the plaintiff takes out the 
money in satisfaction, the plaintiff there and then puts an end to the whole 
action, and the other defendants who were not responsible for the payment in 
are entitled to their costs (Beadon v. Capital Syndicate, Ltd. (1912), 28 T. E. 
394 ; affirmed, 28 T. L. E. 427, C. A.). 

(c) E. S. 0., Ord. 22, r. 6 (a). As to reply, sjo title PLEADiira, Vol. XXII., 
pp. 458 et aeq. » 

(d) E. S. 0., Oi-d. 22, r. 6 (c); Majde v. Shrewsbury (Earl) 0887;, 19 Q. B. D. 

463, 0. A.; Gordon, Ex parte Navalehand, [1897] 2 Q. B. 616; Powell v. 
VitJeera, Sma and Maxim, [1907] 1 K. B. 71, C. iL * 

(«) iL ^ 0., Ord. 22, r. 6 (c); Powell y. Vtckera, Bona and Maxim, supra; Th» 
BBmcha, [1608] P. 250. 

(/) Mcllwraith y. Green (1884), 14 Q. B. E. 766,0. A., overruling Croaland r. 
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PKACTICE AND t’ftOCEDUKE. 

SBOT. 1. paid in and the entire claim is satisfied, lie may tux his coats, 
Ab Ordinary unless it is otlieiwise ordered, and if the costs are not paid within 
forty-eight hours after taxation ho may sign judgment for his taxed 
costs (it). * 

Tf tJio plaintiff proceeds with fclie action and recovers something, 
but less than tlio amount paid in, he is as a rule entitled to the 
costa of tlio action up to the time of the payment in and of any 
issue on which he succoeds iji), hut the defendant is entitled to 
the general costs of the action aftim tlio time of paynieiit in (i), 
unless there are other claims wliich are not alieeted by the 
payment in (k). 


Action in 
the King’s 
Bench or 
Chancery 
Division. 


Bovtltdije, [iss;j] "W. N. ‘22S. Tins riilo (loos not a])ply whore the puyiaent ia 
made with ii dofoiice of tender (OVj//.//<a v. yilradiifo'hi;/ Hrhoiil. AVa?'tZ (18!U)), 
2't Q. Ii. I). yo7),oi \^lioro Lho olami is not for a debt or damages; see p. 148, 
ante. 

((/) !R. R. (1., did. 22, r. 7. Tiio pliiintiff, if he wishes to tax liis costs under 
this rnlo,nmhl wi'liin four d.ivs 'if1c>i llie vei'uipl of notici' of the payment in, or, 
when lho ]i.i_\nioiit in is wilh the di'l'i'ine, hi'fore ro])ly, or, when no icidy ia 
ordon'il, witlu'i trm day, froiri 1,ho ilidivi-ry i f tho defence or the last of tho 
dofoiifiH, give notice of acooplunco to tlu' d fondant {thul., App. li. No. 4; 
Oreaira v. /''Uiniiiij (1870), 1 (1 li D 220, lie (lortltm, K.n imrit: Nwalrhaml, 
[185)7] 2 Q. 15. iilO). As to tho iduinlilt iii an achoii for two hroachoa of 
eontrai't uecoptiug money jviid into court in rcsjK'ct of one hi’each, soo 
Mrllwradh v (Irein (188-1), 11 U. Ii. li. 70(5, (). A.; Umith v. NoHhkarli Rural 
(\)imril, [15)02] 1 Idi. 15)7. As to p.iyment in, when daningos mid also on 
iiijniution are cluimed, soo v. Duhiusou (lf'>5>0), OH Jj. T. 371 ; fhotev. Ford, 
[185)9] 2 Ch. 93, (J. A. In a jiroper ease an ovdor may be miulo in chambers 
depriving the plnintilf of his coi-ts (itroadliiirnt v. If tlh i/, [187(5 ] W. N. 21 ; JRorns 
v. Jiurnftt (1878), (5o Ij. T. Jo. 170), bnt the plnintilf hnspii/iiri faeiea, right 
to bis costs and ought not to bo dopiivcd of them without good leasoii {Lomer 
V. ll’«(ej«, [1808] 2 (1. li 32(i, C. A ); and in c.isca nudoi tins rulo tlia plaiiitilf 
cannot bo ordered to piy the (lf>fotidiuit’.s costs (/.tonrr v. n'a/(r#i, fiipra'j. If 
the dofondaiit pa^s tho co.^ts withm four days alter taxation tlioie is no judg¬ 
ment (Nniif A v. A w-fA/mc/i Rural Coiinnl, siqira)] soo (We v. Foul, supra, at 

р. 95) As to a joint cimso of action against several defeiidiints where one 
defendant pays into court, see JJeadon v. Vajatal Hyntheate, l.id. (1912), 28 
'L'. Ij. lb 391. As to foim of jiidgmcut for costa under tho rulo, see B. S. (J., 
Ap]). h’, I’miii No. 10. 

(h) lint Ob regards actions to wliich tho (.,'ouiity 0<jiiit.i Act, 1888 (ol & 52 
Viet. c. 43), «. 11(5, applies, see p. 182, 

( 7 ) Foivdl V. rir/rcri, Sous Jilaxiiii, [1907] 1 Tv. Ti. 71, C. A. ; (Iretton v. 
Jfccs (1878). 7 Ch. i). 835); RiirUon v. /fiyjn (1879), 4 Nx. IK 174; Siirkling y. 
(lahb (1887), 3(5 W. B. ITti; irood v. Le.etluun (1892), Gl Ij. J. ((i n.) 215 ; [Vag- 
Hiaffe y. RentUg, [190Z] 1 K. B. 124, C. A.; Jhdout v. Oreen (1902), 87 L. T. 
079; DifWJiv. Houth Juidiru and Chatham Jlaihrug, [1903] 1 X, li. 338; Iluhbacle 
V. hritish North Jhrrao C'o.,'[1904] 2 If. B. 473, C. A.; Langriilge v. Camvletl 
(1877), 2 ISx. I). 281 ; Henmuq y. Ilford (>as Co., [1907] 2 X. B. 290; Fitzgerald 
V. Tillu^ (15507), 90 Ij T. 718, 0. A.; The Blanche, [1908] P. 259; Omtard 
V. Carr (1884), 13 Q. li. 1). 598, u., U. A. ; Wheeler y. United Telejdionc Co. (1884), 
13 Q. B. D. 55)7, C A. If money is paid into court in actions which .aie con- 
, 9 oHdated (see p. 142, ante), and the plniiitiS proceeds to trial in one and fails, 

. the money paid in aii<l the costs in all tho actions are dealt with in the same 
manner as m tllfe action tided (E. S. 0., Ord. 22, r. 8). ’ 

(A) See Coote y. Ford, supra; Kinnell v. IFal/cer (1911), 27 T. L. B. 237, C. A. 
As to costs w^ere there is a defence under the Libel Act, 1843 (6 & 7 Vict. 

с. 96), ajid the Libel Act, 1845 (8 & 9 Vict c. 75), see Oxleg v. jrt/kes, [1898] 2 
Q. R 66, 0. A.; Sleg v. Tillotson (1898), 14 T. L. E. 3J5; see title Iabel aot 
S iiAiH'DBa, Yol. XYIII., p'. 727. As to costs where the plain tiff has dommit^ 
an act of bankruptcy and tibierd has been payment into couit, see McCarthy v. 
Capital and Counties DanJc, [1911] 2 E. B. 1088, C. A. 
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266. If there is a counterclaim in an action, the plaintiff maj pay 
money into court in satisfaction of the counterclaim on the same 
oOHditions as those on which a defendant may pay into court (/). 

267. If money has beon paid into court as a condition of leave to 
defend (?«)> the defendaiit may by his pleading appropriate the whole 
or any part of such money ami any additional payment, if necessary, 
to the whole or any specified j)ortion of the plaintifFs claim ; and 
the money so apj^ropriated is deemed to be money paid into court 
pursuant to, and is subject to, tlie rules (n) above referred to (o). 

268. If a cause or matter is tried by a judge with a jury, and 
money has been paid into c-onrt, no coimuunication of Uie fact of 
payment or of tho amount paid in is to be made to the jury until 
after verdict (p), 

269. Orders are made in the Chaticory Divisiou for the payment 
of money into court by personal representatives or otlier persons in 
the position of trustcjos, who have trust funds in tboir hands or 
under tlieir cmitrol, and in order to jire.sorvo projierty in dispute 
pending litigation (f/). 

Money paid into court under an older of the court or a judge 
or certificate of a master or associate is not paid out of court 
except in jmrsuanee of an order (/■). 

(xiii.) /Umilhiii/ to I'omiti/ ('ourt. 

270. An order remitting an action in the King’s liencli Division Eeniittmg 
to tho county court may in ci'rLain case s (s) bo made in cliambors (0- 

•' ^ ^ County court. 


ftBCT. 1, , 

An Ordinary 
Action in 
the lEing's 
Bench oy 
Chancery 
DivliEdon. 

Payment Into 
court in 
respect of 
counterclaim. 

A[>t)io])ria- 

tion. 

Jury not to 
l)c informed 
of payment. 
Payment 
under order 
m t’liancery 
Division. 


Payment out 
ol court. 


(f) E. S. 0., Old ‘22, T. 9 ; soe JlitUhtnaon v Utirhcr (1S9I), 71 L. T. G25. A 
pcibon who is bioii};lit into aii iictum us a dol'i-ud.int to a comitorelium (hco 
J l. P. 0., Old 21, rr. 11—15) inny, it soems jiay money into court m rosjicct of 
tho I ountcrclaiin. 

(«i) Under E. S. 0., Ord. 14 ; see Yotiily Practice of tho Hniireiuc Court, 1912, 
p 131. 

(n) I.e., R. S. C., Ord. 22, rr. 1- -7. 

(o) Jbid., r. 11; sco Supremo Court P’mids Eulcs, 1905, r. 43; Yearly 
rracticO'Of the Suprouio Court, 1912, ]!. I(i77. 

(p) E. S. 0., Oi-d. 22, r. 22, see title Jl unnsTBHS, Vol. IT., p. 410. 

Iq) See titles Exjsoutorh ani> AuiiiMarn.yroiis, Vol. XIV., pp. 301 ef ; 
Tkusts axi) TiiUrt’J'KKS; p. ISO, }wa(; JJaiiicIl’s Chancery I’ractico, 7th od., 
Vol. IL, p. 1468; and sco li. S. C., Urd. 22, rr. 1_2, 12 a, 12b, 16, IS, 18a. As to 
the investment of m</ncy in court, sec tftid , r. 17. 

0 (r) Ibid., r. 11. Tho payment of money into court under a certificate 
of a master etc. must be ©.xpresaly auihon-'cd by the certificate {ibul., r. 10). 
Ab to tho certificate of a master, see ibi't, Ord. 41, r. 8; of an associate, ihvl., 
Ord. 36, r. 42. As to money paid into coiiit under the order of the court 
ora judge, see Yearly Practice of tho Siipicmo Court, 1912, p. liJl. As to 
orders for payment out, see Maple v. Shrciri.liiiiy {JHarT) (1887), 19 (i. B. D. 40.3, 
0. A.; Bird v. Barstow, [1892] 1 Q. B. 94, C. A.; Carr v. Carr (1912), 106 U, T. 
733 (where an insurance policy against issue was ofTeoted). 

(a) See title County Ooubts, Vol. VIIT., p. -^SS, When an action has beon 
remitted to tho county court, the plointi^ may amend his clahn in any manner 
allowed in an ordinary county court action, oven though the action would not 
have boon remitted if the amended claim had Ixien the original claun (Bprinq v. 
Fentandes, [1912] 1 K B. 294). See also title Interi^eabem, Vol. XVII., 
pm 694,697, 630, 636, 638, 640, 641. 

(f) County Courts Act, 1888 (51 & 62 Viet. c. 48), Sa. 66, 66, 69 ; S. S. C., 
Ord. 54, r. 12; title County Oouexs, Vol. Vlil., p. 438 ; General Esiatea Co. v. 
Bedver, [1912] 2 KB. 398. 
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SECT. 1. 

An Ordinal? 
Action in 
the King's 
Bench or 
Chancery 
Division. 

.Security for 
costs. 

When ordered. 


(xiv.) Security for Coats (u). 

271. In the fdllowing eases a plaintiff may be ordered to give 
security for costs, and if he does not give security as ordered, the 
fiction may be stayed till security is given, or dismissed for want 
of prosecution (c). 


(it) Ah to Hccuritv f<Jr costij in relation to matters dealt with in other titles, 
see titles Ac’J'TOW, Vol. I., p. 48 (action on tort); Admikalty, Vol. I., pp. 87 
(spocLal application), 112, 113 (on apiieal on fact from county court or City 
of JiOiidon Oouit), 120 (on ap])eal to Court of Appeal); DvNiiKUin'or anu 
Insolvisxcv, Vol. JI., pp. 50 (when petitioning creditor ordered to give security 
for costs), 61 (otlect of loceiving order), 307 (on appeal), 315 (form of 
security); CirAiniMES, Vol. IV., ]>. 355 (on appeals from orders of coimty 
courts); CoMrANiu.?, Vol. V., pp. 401, 400 (when security required on winding- 
up jiotition), .118 (on appeal), 762 (foreign company); and sco p. 153, poat; 
(’oNS’nTTjrio.vvL JjAW, \'j 1. Vr., pp. 366 ((iiieen Consort r.'iunot he oi-dered 
to give sc'ciijity), 438 (lialnlity of conHiilar otHcor); Coi'XTV CourtTS, Vol. VIII., 
p. 606 (on ajipcal); Coi'iirs, Vol. IX., p. 4i) (on ecc.leMastical and inai-itimo 
appeals to riivy Council), Crown PKA,f"j'roE, Vol. X., pp. 34 (on petition 
of right), 128 (inainlamii.',); ])is.;OVEHV, InhJ-i;i riox, and Intbkrooa- 
TORiEH, Vol. XJ., ])p. 53 et scfj. (discoverv); Distress, Vol. XI., p. 201 
(replevin proceedings); Ki.ei’TION.s, Vol. XII , pp. 419 ei seq. (parliamentary 
election petitions), 529 (ciiiinnal proceedings on elections); IlirsB.\XD AND 
Wil'E, Vol. XVJ., pp. 454, 4.55 (when married women will bo ordered to give 
security), p. 523 (divorce proceedings); jNyA\T.s AND Cuildrex, Vol. XVU., 
pp. 135, 137 (when next friend ordered to give security); Im'EHI’LEADEU, 
Vol. XVir, pp. 608, 609 (inteipleiuior Huiiimons); ALasteh and Skkvant, 
Vol. XX., pp 239, 240 (on appeal to lioiiso of Ijordsiu workmen’s coinpensation 
cases); Pauj.iament, Vol. XXL, pp. 615, 646 (on apiieal to Iloiise of Iiords); 
Eeceivers; Trade and Trade IInions, Trusts and Trustees. 

(r) U. S. 0., Crd. 65, r. 6. The application is made at chambers by summons 
or on tlio HuminoUB tor directions (IVifc v. (>(jert (1874), 22 W. 11. 629, I’rown'V. 
JIaii/, [1905] 2 Cli. 379 , PiUalnrg Crushed Steel Vo. v. Marx (Jaeoh) <& Co., [1897] 
W. N. 36). A dofendiiut Ciinnot be ordered to give security for the costs of an action 
[lie Bather, Burgess v. ri'/umome (No. 2) (1886), 55 L. J. (cit.) 624; Be Berry 
and Kelly Niekell Cobalt and Chrmne Iron Minuvj C'o. (1876), 2 CJi. J). 531 ; Neck 
V. Taylor, [1893] 1 Q. H. 560, 0. A.; Aiapleson v. (1880), 5 Q. 11. D, 

144; Baxter V. Morgan (1815), 6 Taunt. .379; Accidental and Mortne Insurance 
<h. V. Mercaii (1866), L. B. 3 lilq. 200; Vincent v. Hunter (1846), 5 Hare, 320; 
IFx/ii V. Murray (1851), 18 Jur. 892; TFafteou v. litllam (1849), 14 Jur 165; 
compare Sloygeit v. Viant (1842), 13 Sim. 187); but a defendant who puts 
forward a counterclaim in a matter .wholly distinct from the claim may be 
ordered to give security for the costs of tiie countordnim (AVi^* v. Taylor, 
supra; Sykes v. Sacerdofi (188.i), 15 Q. B. D. 423, C. A. •,*/.ake y. J/aselhne 
(1885), 55 L. J. (q. b.) 203 ; IVinierfield v. Bradnum (1878), 3 Q. B. D. 324, C. A.; 
Neio Fentx Compagnie Ananyme d' Assurances de Madrid v. General Accident Fire 
and Bi/e Assurance Corporation, Ltd., [1911] 2 K. B. 619, 0. A.); so also may 
a defendant who. obtains leave to have the conduct of a cause [Mynn v. Hart 
(1846), 9 Jur. 860; Hniith v. Hammond (1833), 6 Sim. 10); or a person who 
applies to 1)6 admitted as a defendant in an action [Apollmarls Co. v. Wilson 
(1886), 31 Oh. D, 632, C, A.; Vavaaseur v. Krupp (18'78), 9 Oh. D. 351, 0. A.); 
comparo lie Miller's Patent (1894), 70 L. T. 270; lie La SociHi Anonyrne dea 
VerrerisB de VEtoile, [1893] W. N. 119). A defendant in replevin is in the posi¬ 
tion of a plaintiff, and may be ordered to give secuiity [Selby v. (ViicA/ey (1820), 

1 Brod. & Bing< 605). There is no rule defining when the application is to he 
moile, but it cannot bo made until the defendant has appeared (Lydney and Wig~ 
pool Iron OA Co. v. Bird (1883), 23 Oh. D. 358 ; Mariano y. Mann (1880), 14 
Oh. D. 419, C. A.). An application for security for costs is a waiver of any 
objection that may ho taken to the service of the writ [Lhomux, Limon efc Co. v. 
Ilong-kong and Slumghai Banking Corporation (1886), 33 Oh. D, 446J?« Sm^h, 
Bain T. Bain, [1896] W. N. 88, (!. A.). Security for costs of in^umoa after trial 
may be ordered [Brown v. Haig, [1905] 2 Oh. 379). , If the plaintiff fails to give 
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(1) If the plaintiff is a mere nominal plaintiff and is in a condition 

of poverty or insolvency (w); • 

(2) If the plaintiff is a limited company under the Companies 
(Consolidation) Act, 1908 (^r), and it appears by creditable testimony 
that there is reason to believe that the company "will be unable to 
pay the costs of the defendant if his defence is successful (y); 

(8) If a plaintiff is ordinarily resident out of the jurisdiction and 
has no assets within the jurisdiction which can be readied, though 
he may be temjwrarily resident within the jurisdiction {z) ; 


Boourity for costa within a rcasoimble time after the order for security or within 
the time limited by the order, the action may bo dihraissed for want of prosecu¬ 
tion (^(/idiltnff/i V. (hddwfia (1847), 10 Jlonv. 29; J,a Grange v. JI/<'.4?Mire«; 
(1879), 4 <4. R. I>. 210; Grant v Iix/ram (1869), 20 L. T. 70 ; lie //nrter’s Trade 
Mark, [1887] W. N. 71). ITio couit may oidur security for the costs \ip to a 
certain stape in the proceodings (lie,item of Canada Oil Lands and Warh Co. 

V W'alkrr (187.)), 10 (Jh. App. 62.8). The amount of the security is in the discre¬ 
tion of tho master. It may be iiicieasod during the proceodmga (Paxton v. Hell, 
[1878] W. N 249, C. A ; Stnria v. Frerna, [1878] W. N. 161; Costa Rica 
JFpuhlu V. Frlani/rr (1876), 0 Oh. Ib 62; Pommion Jireirery, Ltd. v. Foster 
(1897), 77 L. T. 507; Imperial Rank of China, India and Japan v. Rank of 
Hindustan, China ami Japan (186(i), 1 Oh. App. 4:57; Freehold Land and Rrirk~ 
rnakiny Co. v. Sjiaryo, [1868] AV. N. 94 ; Rentsen v. Taylw, Rons .t (k>., [189:5] 

2 (4 15 19:1, C. A.). Security may bo ordered for post as well as future costs 
(see Masse.!/ v. Allen (1879), 12 Oh. I). 807 ; Rme/dehunl v Kinfs Lynn Strain- 
ship Co (1878), U 0. P. TJ :5fl.'), II lUmott v. Freehold House J‘ro/nrt}j Go. (1885), 
8:1 W. R. .'i.)!, O. A.). Security may bo given by a bond or by paymoiit into 
court: as to a bond, see Aldrich v. Rriti.ili GriQm Chilled Iron and Steel Co., 
[1904] 2 K 11 8.>0, 0. A , Paidoii V J.ahcriow he {liil'.i), 1 I’h. 26.5 ; Re Norman 
(1849), 11 lloav. Kll; Chffe v. IVilhinson (18:10), 4 Sim. 122; Jones v. Jaiobs 
{18;i4), 2 Dowl. 412; ! avUmr v. Ifokowbe (18i:5), 1 ]'h. 262; Veitcli y. Irving 
(1840), 11 Rim. 122; L owndci V. Robcifson (1819), 4 Madd. 165); as to an under¬ 
taking in lion of security, see Ifairltns Ihll Consohdnhd Gold Mining Vo. v. 
IVant (1893), 69 L. T. 297. As to payment of money into court, see Li/dneu 
ami Hv/pool Iron Ore Co. v. Rird (isSO), :W Cb. J). 85, 0. A.; Hood-Rarrs v, 
Crosarnan ami PnUhard, [1897] A. O. 172; Re Gu’f/iths Cycle (Wporation, Ltd., 
Itanlop JSienmatie, Tyre Co., Ltd. v. John Grijffiths ('yrle Corporation, Ltd. (1902), 

85 L. T. 776, 0. A.: Re Watlsworth, Rhodes v. Sngden (1885), 29 Ch. D. 517. 

(w) Ppr examples of .security being ordered to bo given by a nominal plaintiff, 
see Lloyd v. Hathern Statum Rrtch Co , /Ad. (1991), 8.7 L. T. 158, (1. A.; GoatUg 
(1854), 15 C. 13. 291 ; Perkins v. Adiock (1845), 14 M. & AV. 808; 
Elliot V. Kendrick (1840), 12 Ad. & I'll. 597 ; IlnsUrms Cvriioration v. hall (1874), 

9 Oh. App. 758, Maetical v. Riyyart (1870), 18 W. E. 470; Rarke v. Ltdwell 
(1814), 1 Jo. & Ijat. 70.'1; Rail v. Ross (1810), 1 Scott (n. S.), 217; Tredwetl v. 
Bi/rrh (183.5), 1 Y, & 0. {UK.) 476 ; Tenant v. Rroam (1826), 5 Jl, & C. 208. h’or 
exairiples whore security has been refused, .see Jlinde v. llaslew (1884), 1 
T. L. R. 94; White y. Butt, [1909] 1 K. B. 50, 0. A.; Cook y. Wkdloch (1890), 

24 Q. B. I). 658, 0. A.; bimhan v. Ihll, [1888] AV. N. 233; Pooler's Trustee y. 
Whetham (1884), 28 Ch. 1). .38, C. A ; Coirell v. Taylor (1885), 31 Ch. D. 34, 

0. A.; Renston v. Ashton (1869), L. E. 4 Q. B. 590; Greener v. Kahn (E.) t£ Co., 
Ltd.. [1906] 2 K. B. 374, 0. A.; Affleck v. Llammemd (1911), 106 L. T. 8, G. A. 

A plamtiff will not be ordered to give security merely on the ground bis 
insolvency or poverty (Cook y. Whrllock, siqmt; Rhodes y. Damon {18^, 16 
Q. B. D. 548, C. A.). As to security for costs against a relator in an action by a. 
the Attorney-General, see A.-G. y. Allman, [1906] I I. E. 473, C. A.: A.-O, ^ 
V. Knight (1837), 3 My. & Or. 154. * 

(sc) 8 Edw. 7, o. 69. 

(y) Sea title ConrANiEs, Vol. V., p, 327, Companies (Consolidation). Act, 
1908 (8 Edw. 7, 0 . 69), s. 278. v 

(a) E. 0. 0., Ord. 66, r. 6 a; Miohiete y. Empire Palace, Ltd., [1892] AV. N. 38; 
Out of the jaiisdiction " here means out of Great Britain; see the Judgment 
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Shot. 1. (4) Where the residence of the plaintiff is not correctly stated in 

An Ordinary I, he writ of sunnnons (a), or where tliere have been frequent changes 
Action in of his lesidonce since the issue of the writ (h). 
the King’s 
Bench or 

Evlensioiis Act, (;{l & 32 Vict. c. ol); Fuuiilaiue'a a<i«c (1889), 41 Oh. D. 
j^ivision. j Qiienrlond Mercanhie A<rw]/ ('o. (1801), f>l ].. J. (rn.) 48. I’or 

exainjilas -whore ii phiintilf ordinarily resident out of tho jiiriMliction was 
ordeied 1 o give sccunly, seo lie Prciurta-Ptflrrs^burij Rati. Co. (No. 2 ), [1904] 2 
Ch. ;jo 0 ; Crowt v. /Iro'/dcii, [1894] 2 Q 13. 30, 36, 0. A.; Re Pfruj and Kelly 
Nirhl, Cohaft and Chrtmc Iron Miiuiki (h. (1876), 2 Ch. D. 031 ; Apollinarts 
Co. V. (] 88 (>), 31 Ch. 1) 632, C. A.; The Kdohnfffe (188,>), 10 P. I). 3‘J, 

C. A.; The I>(atnre, olhorwi'io The Rapixthaunock (1866), 36 L. J. (ajjm.) 10; 
VawiabeuT v. Krupp (1878), 9 Ch. 1). 3,51, (\ \.; Coaia Rua Rrpuhh'c v. Erlanyer 
(1876), 3 Ch. 1). 62; Re Mtfiranl <t: Co., [1900] 1 Ch. 40o, C. A. iSoeiiiity is not 
ordered inoridy hccause tho phiiiitiff is about to leave the kiiif^doni {Adatna v. 
Coht/iMrst (1791), 2 An=it. f).'i 2 h or is abroad (//oti/ v. Ilittlooi'k (1800), o Ves. 
699 : Crem v. I'harnmh (1 (91), 1 Ves. 396); but iis to the oaso where a plaintiff 
has been ordered to bo I'enioved out of tho kingdom UTolor the Aliens Act, 1905 
(5 Kdw. 7, ('. 13), coniparo Ritlaz v Ilanaon (1800), 5 Vos. 261. Seenrity js 
not oiilcied fioin an I'liiglislunan who j» compelled to realde abroad on public 
service {Colchrook v. dones (1751), I Diclt. 1.51 , O’/xiirfer v. Mnrdonald (1819), 8 
Taunt. 736 ; A iifimt (/ ord) v. Ilarcoart (1834), '! Dow'l, 578; Viahcr v. Runlmry 
(1837), Sail. & Sc. (525 ; II rf/hl v Kroard (183 i), Sau. & Sc. 6.51, n.; A’lej iny v. 
Vhifjcnden (1839), 7 Howl. 536; Kvclyn v. ('Inppmdale (1839), 9 Sira. 497; 
dark V. Ffujosaov (18.59), 1 OiS. 184; Aldhoroiu)!) (Loi-d) v. Rarion (1834), 
2 Mv. & K. 401). if there uro sovcnil co-plaintilTs and one is ordinarily 
resident within the jurisdiction, no security is oidcrod, although others may 
be icsidont ahioad (/>’//"orW((/■>'/«(’ v. ^/rci/(1882), 10 Ci 13 D 13, APConnell ami 
Varietl v. Johudnn (ISOl), 1 Mast, 431 ; II tnlhoip v. Roynl Krrhanye Aasurance 
6 * 0 . (1755), 1 l)a;k. 282; Iltf/yicrv iviitcr/'./(18(12), 6 Vos. 612 , The (Carnarvon 
('aatle (1878) 38 L T. 736, ('. A ; Jlau.mr v. i (18J3), 12 M. & W. 313). 

If the phiiniilV, though ordinavilv i evident out of the jiirisdietion, cmi show that 
ho has a-'sets within tho jurLsdiction wliieli can be Ti'achcd by process, security 
IS not ordered (l/omhuripr v, Porltim/ (1SS2), 47 Tj. T. 219; Fonntaine's 
Caae, aai>ra . Olnrlr v. Jiarher (1890), (5 T. Jj. Jl. 256; Jtedj'ern v. Red fern 
(1890), 63 Ij. T. 780, Limntck and Wnio ford Rati. Co. v. Fruacr (1827), 4 
JJing. 394; Re ApoHnoaria Co.'a [1891] 1 (3h. 1, C. A.; t^aek&r 

V. Jieaaler Co. (18.S7), 4 T. L. E. 17 ; Fhrard v. Caamer (1884), 28 Oh. D. 232, 
C. A.). Senility is not ordered if the defendant has money of the plain¬ 
tiff in his hands {Cro7.at v. I'ro'jden, aupra, at p. 36; Daffy v. ,/oi/ce (1890), 
25 Jj. E. Ir. 42), or admits tho claim (7)e A'i. Martin v. Davia & 6 'o., [58841 

W. N. 86, Maplamii v. Maatui (1880), 5 (I. B. 1). 144, 147), or if the plaintiff 
has an unsHtisfied judgment against thtf defendant {Jiriatoive v. Keedham (1842), 
4 Man. & Cr. 906 ; Re Coidnut arid Ar/ency Corporation (1887), 57 L. J. (CH.) 5, 
La Uanqiie dca Tra<’iiv.r Puhlnjaea etc. v, Wailia, [1884] W. N. 64). If the 
plaintiff loturns to and ri'sides in England after the order for security has been 
made, it is a matter for tho di.scrotion of tlie court whether the order should or 
should not bo set aside (see Hfeatenhcrg v. Mortimore (1876), L. R. ]() 0. P. 438; 
Jiadiiall V. Jfaylay- (183S), 4 M. &. W. 535; Mathews v. Chichester (1861), 30 
Beav. 136; O’Connor v. Sierra Nevada Co. (1857), 24 Be.av. 436). Foreign 
ninbasbadors are not ordered to give security, but it is otlierwise with regard 
to then sen .ants (dr Montcllano {Duke) v. Chriatin (1815), 5 M. & 8. 803; 
(toodwin V. ArcAcr (1727), 2 P. Wms. 462; Adderly v. iS'miiA (1763), 1 Dick. 
.366); and foreign Sovoioign.s {Rra-nl {Ftmperor) v. Rohinaon (1837), 6 Ad. & El. 
801; Greece {Ktny) \. II'ik/A* (1837), 6 Dowl. 12). 

(а) Re SturyW'Arttiah Motive Poo er Rymiirute {\^^5), 34 W. E. 163; Stoanzy 
V. Steamy (18q8), 4 K. & J. 237; Oldah v. Whitcher (1869), 6 Jur. (n. s.) 84; 
see Redondo v. Chayior (1879), 4 Q. B. D. 453, 0. A. (as to which soo now 
E. S. C., Ord- 65, r. Ga.); and soo Pittsburg Crushed Steel Co, v, Marx {Jacob) 
<fc Co', [1897] W. N. 36; ife a Solicitor, Kartmles V. Friedlander (1839),^ 53 
J. P. 264. 

(б) Player y, Anderson (1846), 16 Bim. 104. 
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(xv.) Setting Joirii Pdiut of Law for Hearing. 

272. Any party inay raise by his pleading any’point of law; 
and any such point is disposed of at or after the trial, or by consent 
or by order, at any time boforo the trial (<■). 

273 . Tlio court or a judge, if of oinnion Lliat the decision of the 
point of law siibstautially diiij)otfes of the wliohi action or of any 
distinct cause of action, ground of defence, set-ofT, counterclaim, or 
reply, may dismiss the action or make sucli other order as may he 
just (d). 

(xvi.) Stmj of Proceedings. 

274 . The High Court of Justice or the Court of Appeal may 
direct a stay of proceedings (<•) in any cause or matter ponding before 

(f) B. ,S. 0., Ord. 2.'), r. 2; boc, fuithcr, title Pj-kyding, Vol. XXIf., 
p, 433. Doiiiuvvi'iM arc abolisliod (B. S. 0, Drd. 2.'), r. 1), and tlio quustioii 
whether any ph'iiding is j'ftud iii l.iw miiy ho laiBod by an ohieetion by the 
opposite piu’ty III his iilf.uliii}; {dud., r. 2), or by an application lliat the plead¬ 
ing obicctod to bo struck out ((.'i'/, r. 4; llnhhnil, v. H'lMvcwi, lleiiiuMti anti 
(dark, [1390") 1 Q. B. 80, (J. A.: Wnytkingtnu v. Jtelton (1!)02), IS 'J'. 1j. B. 438, 
0. A.; soo title Ploytuxo, Vol. XXII , pp. 431 et scg.; but tho pr.iceduro uiidir 

K. S. C’., Ord. 25, r. 4, ought not to be applied to a question invfilving muious 
investigation, eg., of nncioiit law and qnostions of gonoial iiuportnnco {Dyson 
V. A,~U , [1911] 1 K. Il 110, (!. A.), Tlic jiiiiiit of law may bo laised oithor 
alone or togoflicr with is-^ues of fact, but the two should bo kept distinct; soo 
Stokes V. Grant (1S78), i P. 1> 25; B. S App. LI, sect. III., No. 2. Tbo 
application to set down a point of law foi hcatiog la made to a master iindor the 
Bummona foi directions (B. fcJ. O', Old. .10; see p. 13.5, ante), or by notico 
(B. S. 0., Ord. 30, r. 5). An order aottuig down a point of law for hearing 
may bo mndo on a suiinnoiis to strike out a pleading (/fo.qoadr//v. lirongham, 
[1908] 1 Jv. J* oSl; AJuhael v. Spiers and Pond, Ltd. (190\)), 25 T. Ij. B. 740). 
It is a matter Jor Uio discretion of tho master wliotlier tho order should bo 
made {London, Chatham and /lortr Had to. v. Sonth h'adein Jtml. Co. (1885), 
53 L. T. 109; (Wksedge v. .Ueti opohian t'oai Consuimrs’ A stonahon {ifiiH), 0.5 

L. T. 432, 0. A.; Scott v. Mercantile Acndent Assnrame Co. (1892), 8 T. L. li. 
431 ; Parr v. London, Edmhurgh, and Gla-’gow J.ije ..Isstua/ue Co. (1891), 8 
T. L. E. 88). I’or iustancos of orders sotting down points of law for argument 
before trial, see linght {Charl'n) ifc Co., J.td v, Srilnr, [1904j 1 Jv. 11. 6, (J. A.; 
Beardsley v. Ittardsley, [1899] 1 (1. 15. 740, Bin rows v. llhodes, [1899] I Q. B. 
816 ; Cobb v. Great ICtstem Bad. Co., [189.JJ 1 Q. B. 459, ('. A.; I'oberts v. 
Holland, [1893] 1 Q. 15. <505 ; ffowiit v. Harrington {Earl), [Iftif.'f] 2 Uii. 497; 
British South Afrua Co. v. Conijianhia de Mncarnbigue, [1893] A. (!. <302; 
Manchester Corporation v. B illiams, [1891] 1 Q. 15. 91 ; James v. Sindh, [1891] 

1 Ch. 3S4; Cbatenay v. Braztiiim Siwinarine Telegraph t!o., [1891] 1 Q. B. 79, 
(J. A.; Sloneham v. Oieiin Itadway and General Aecideut Iumrance 6V;. (1887), 
19 Q. B. 1). 237; Oakey v. Jlalton {l^^l), 35 (Jh. 13. 700; TrtAon, Corpoiation 
V. Fullwood Local Board (No. 2) (ISSG), 53 Ij. T. 718 ; Perriml v. Jlunu (1885), 29 
Oh. D. 128.t Tho argument is heard before a judge in court; tho i>arty who by 
his pleading rawe.s the point of law having the riplit to begin (jSV"i < ns v. Choun, 
[1901] 1 On. 894); and the nidge nt tho hearing may give leave to aineinl 
(BicJiards v. Pvtcher (1890), 02 L. T. 807). 

(d) E. S. C., Ord. 25, r. 3; Permal v. Diam (1885), 29 Ch. U. 128; BS0frdsley 
V. Beardsley, [1899] 1 Q. JJ. 746; Hu hards <fc Co. v. Butcher and Boldnson (1890), 
62 L. T. 867 ; Bozeon v. Altrincham Urban Council, [1903] I K. B. 547, C. A.; 
Salaman v. Warner, [1891] 1 (il. B. 734, C, A.; James v. Lniole (1891), 64 L. T. 
703, 0. A.; Be Palmer's ApplicatiM (1882), 22 Ch. D. 88, 0. A. 

(e) As to stay of proceedings in connection with^tnattera dealt with under 
other titles, see titles Aviu'ruA'riON, Vol. I., pp. 4^1. et seq. (when arbiikatiou 
pimding); Bankruptcy and Insolvency, Vol, It., pp. 53 et seq. (on what 
grounds court will stay bankiuptcy proceedings); Coupanies, Vol. Y., pp. 533 
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Peaotice and Pbocedurb. 


SBOT, 1. 

An Ordinary 
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the King’s 
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Chancery 
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it, if it shall think fit; and any person, whether a party or not to 
any such cause or matter, who would have been entitled, if the 
Judicature Act, 1873 (/), had not passed, to apply to any court to 
restrain the prosecution of such cause, or who is entitled to enforce 
any judgment contrary to wliicli all or any part of the proceedings 
in such cause may have been taken, may apply to the High Court 
or to the Court of Appeal by motion in a summary way for a stay 
of proceedings in such cause or matter, and the court thereupon 
makes such order as is just (g). 


et seq., 51.'} ft feq. (winding-up proceedings by court), 583, 581 (voluntarily 
winding up). (553 (winding up of unregistered company); Ooxvr.lCT OF 
Laws, Vol. VI., pp. 2‘jy et seq. (stay oven when foreign suit pending); 
Exfoutoks and Auministjiatoiih, Vol. XIV., pp. IV? (jurisdiction of Probate 
Division), 217 (stay on revocation of grant); IIusjiind AND Wikk, Vol. XVI., 
p. 505 (stay of divorr.e procoodings when pauper huBband neglects to proceed); 
iNJUNOTJON, Vol XVII , p. 2(51 (stay of proceedings bv injunction); INTF.U- 
rr.EAi)En, Vol. X'VII., pp. (502 et seq. (stay of interploador proceedings in tbo 
High Court), mid see titles Sor.icrj oiw; SrEclKic Phhformance. 

(/■) 3G & 37 Viet. c. 6(5 

(y) Judicature Act, IS7.5 (.‘56 it 37 Vict. c 66), s. 21 (5). No cause or 

f iroceeding m tho High Court or tho Court oF Appeal can now bo restrained 
ly prohibition or injunction, but in cases wlic-io injunctions miglithave been 
obtainod before 187;5 an equitable defeiieo may now bo plciidod, or a stay of 
proceedings may bo obtained by application in tlio division in which the action 
18 pending (t/oW.); OarhuU v. t'ameua (1875), 1 Ch. 1). 155, C. A. ; Wright v. 
Hedgravf (1870), 11 Ch. D. 21, C. A.; Smrle v. Choat (1884), 25 Ch. D. 723, 
C. A. ; Pou'fH v. Jfwshiirq (1878), 0 Ch. 1). .31, 39, C. A.; lie Ariistvc. ilnloiir 
Printing Co. (1880), 14 (’h. D. .o()2 ; Tnmiu v Lev, (1911), 28 T. L E. 125, C. A.). 
A person irinv also be lestiaineil by an order in an action in ono division 
of the High Court from commencing proceedings in another division [Ikaant 
V. ll'ooti (1879), 12 (’ll. 1). (SO.'i; aeo VerrJe Iteatanrant VaBtigliom Co. v. Lnvery 



Crown, and on the application of the Attorney-General an order may bo made 
in tho King’s Iloiieh l)ivi.sion re-straining an action in the Ohaiicory Division 
relating to the King’s revenue and removing it into the King’s Bench Division 
(A.-G. V. Cointahle (1879), 4 Ex. J). 172). An injunction may bo granted to 
restrain proceedings in inferior couits {fltiUe;/ v. ISatea (18S0), 13 Ch. Jl 498; 
tStannard v. St. Giles Vedrq (1881), 20 (!h. 1). ItIO, C. A., Grand Junrtion 
Wateru'orka Co.v. Hampton Crhan ('oini^U, [1898] 2 Ch. 331 : 77ic Teresa (1894), 
71 li. T. .312; lie Womerslei), Etheridge v. Woniersley (1885J, 29 (’h. I). 557; 
Toimaend v. Tmonseiul (1883), 23 Ch. D. 100, C. A.; He Swire, Mellor v. Swire 
(1882), 21 ('h. D. 647, C, A. ; lie Connolly Brothers, Ltd., ireoti v. Connolly 
Brothers, Ltd., [1911] 1 Cli. 7.31, C. A.). Tho High Court has power to 
icstrain persons ameiiiible to its juidsdiction from prosecuting proceedings in 
a foroigif country; see The Ohrts/tansbory 11885), 10 P. D. HI, 0. A.; McHenry 
V. J.evns (1882), 22'Ch. 1). 35)7, C. A.; Peruvian Guano Co. y. Bochwoldt (1883), 
23 Ch. D. 22.5, 0. A.; Afutrie v. Binney (1887), 35 (Ji. D. 6M, C. A.; Armstrong 
y. Armstrong, [1892] 1\ 98; The Mannheim, [1897] P. 13; Jojison v. James 
(1908), 77 L. J. (on ) 824, 0. A. ; Hyman v. IMm (1883), 24 Ch. D. 631, 
C. A.; Houston v. Sh'io [Marquis), [1884] W. N. 61, 0. A. ; Baird v. Prescott 
'Ch. (1890), 6 T. 1< 11. 231, 0. A.; Be Derwent Bolhug Mills, Ltd. (1904), 
21 T. L. E. 81; Be Hermnnoa (Artola), Hx parte Chdie [Andr^) (1800), 24 
Q. B. D. 640, 0. A. ; The Jaaep (1896), 12 T. L. E. 375, 434, 0. A ; The Hagen, 
[19081 P. 189, 202, C. A.; Thornton v. Thornton (1886), 11 P. D. 176, C. A.; 
Von Kekhardatem v. Von Kekhardstein (1907), 23 T. L. B. 539, C. A.; Christian 
V. Cl^iatwn (1897), 78 L. T. 86; Vardopulo v. Vardopalo (1909), 53 SoL Jo, 
469, O. A. ; Printing Maehinery Go., Ltd. y. Linotype and Machinery, Ltd., [191^ 
1 Cfti. 566; Pena Copper Minea, Ltd. y. Bio Tinto Co., Ltd. (1911), 103 L. 'J\ 
846. 0. A.; and see title Conf]:,iot of Laws, Vol. VI., p. 300. As to stay of 
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275 . The High Court of Justice has an inherent jurisdiction 
to stay proceedings which are an abuse of its process (k). 

276 . If a pleading is ordered to be struck out on the ground 
that it discloses no reasonable cause of action, the action may be 
ordered to be stayed (i^. 

If a plaintiff having failed in one action commences a second 
action for the same matter, the court stays the second action until 
the costs of the first action have been paid; and this is done, although 
the actions aro not between precisely the same parties, if the 
plaintiff is suing substantially by virtue of the same alleged title (k). 


proceedings in ro«poct of n matter which has hoen agreed to he referred to arbitra¬ 
tion, see lilackwelt [R. H'.) tfc Co., Ltd. v. Derby Corporation {IdW), 75 J. P. 129, 
C. A.; Freeman (C.) <1- Sms v. Cheater Rural Cmtnctl, [1911] 1 K. J3. 783, C. A.; 
TheDawhah, Ll'JlOj I>. 339; Pnntuuj Marhtnery Co., Ltd. v. lAnotype and 
Machinery, Ltd., [1912] 1 Cli. 5<3(5; I’ena Copper Mines, Ltd. v. Rio Tmto Co., 
Ltd. (1911), ]()<> L. T. 8*10, C. A.; and see titlo Arbitration, Vol. I., p. 461. 

(A) Metropolitan Rank v. Podey (1885), 1(1 App. (Jas. 210; Dawkins v. Sare 
Weimar {Pnnec Jidward) (187(i), 1 Q. 11. il. 499; WRhs v. Iteauckamp {Karl) 
(1886), 11 P 1). 59, A. ; Paioraitce v. Norreys {Lord) (1890), 15 App. 

210 ; Chafers v. Coldsmul, [1891] 1 Q. 11. 180 ; Chatterton v. Secretary of State 
for India, [1895] 2 Q. B. 189, t). A.; Fyhert v. Short, [1907] 2 Gh. 205 ; Ooodaon 
V. Crtersou, [1908] 1 K 13. 701, G. A.; The Manar, [ioo.'l] P. 95. A person may 
he prohihitod from taking further la'oceoditigs without leave {(frepe v. Loam 
(1888), 37 Gh. I). 1C8, (\ A.; see tlie Vo.\iitiou.H Actions Act, 1896 (59 & 60 
Viet, c 51), B. 1 ; title Aoiton, Vol. I , p. .30). As to cross actions between the 
same jiaities arising out of the same matter, see TUomaon v. South Eastern Rad. 
Co. (1882), 9 (1 11. 1). 320, G. A , Adamson v. Tuff {mi), 44 h. T. 420; Rees 
T. Luxmme (1888), 4 T. L. K. 3.55; Rechmt-.er v. Samuel (1900), 95 L. T. 76; 
White V. Harrow (1902), 60 Vf. 11. JOG. If a plaintiff has recourse to soparate 
actions or pioceedings in respect of the same subject-matter, when all the 
relief ho is entitled to might he obtained in one action, a stay may be ordered 
in one or more of such actions ((r»//t«7ns v. Hunt, [1905] 1 K. B. 512, 0. A.; 
Sandeara v. Hamilton (1907), 96 L. T. 679 ; Mohan y. Broughton, [1899] P. 211; 
Jiean v, Flowtr (1895^ 7.3 L. T. 371, 0. A.; Poulett {Earl) v. JItll {Viaeount), 
[1893] 1 Gh. 277 , 0. A. ; M'Cahe v. (Ireat Northern Rail. Co., [1899] 2 1. K. 123, 
G. A. ; Re Atrd, Morton v. Quick (1878), 26 W. 11. 441, 0. A.; RIalce \. O'Kelly 
(1874), 9 I. Br. Kq. 64; Sharp v. MrJIeury (1880), .55 1.. T. 747). There is power 
to stay proceedings pending the trial of a test action; seo Amos v. Chadwick, 
Rohtnson v. Chadwick, Smith v. Chadwick {1877), 4 Gh. I). 869; Amos v. Chad¬ 
wick (1878), 9 Gh. D. 459, G. A. ; Bennett v. Bury {Lord) (1880), .) 0. P. 1). 
339; Ladijwell Mining Co. v. Jfuggons, [1884] W. N. 55 ; CoUtdge v. Pike (1886), 
60 L. T. 124. J^roceedings may he stayed pending an appeal (H. S. 0., Ord. 68, 
r. 11; see Beeler v. Earl's Court, Ltd. (1911), 66 Sol. Jo. 206, G. A.); or on 

S nyment of the amount claimed and costs (see R. 8, 0., Ord. 3, r. 7; Cliitty, 
'lug's Bench Forms, 177); or m actions of detinue on delivery up of goods 
claimed and payment of nominal damages (Ghitty, King’s Bench Forms, 178; 
see title Teov^'er ani> Detinue). 

(i) E. S. 0., Ord. 25, r. 4 ; see titles KxEOUTORS and AuMlNisXRAIORa, 
Vol. XIV., p. 177; Pleading, Vol. XXII., pp. 436, 436. 

(ft) M‘Cabe v. Bank of Ireland (1889), 14 App. Gas. 413 ; Miarftrt v. Beauchamp 
{Earl) (1883), 25 Gh. I). 12, G. A.; Re Payne, Randle v. Payne (1883), 23 Gh. D. 
288, 0, A.; Peters v. Tilly (1886^ H P- D. 145; Hendre v. Uerner (1^), 32 
Sol, Jo. 322; Havkin v. Turner (^1879), 27 W. B. 232; Ahdy .V. Ahay (1896), 
12 T. L. B. 524. So, if an action has heen discontinued and another action is 
brought for the same or substantifilly the same cause, before 
discontinued action are paid, the court or a judge may onler the stay of 
the subsequent action, until the costs of the other acbou have been paid 
(E. 8. d, Ori 26, r. 4 ; Hall v. Paulet (1892), 66 D. T. 646; Re United IS&vice 
Aaaociatim, Ee parte young, [1901] 1 Ch. 97). As to the effect of tion- 
payment of costs in interlocutory proceedings, see JIforfoa t. Palmer (1882), 
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PEACTICE and PflOOEDUEE. 


Sect, 1 . If an order has been made directing a question of law to be 
An Ordinary raised for the ®])i 7 jion of the court before any evidence is given or 
Action in uny question or issue of fact is tried, or before any reference is mode 
the King’s rt.f(.i*( 3 e or arbiLrator, all such further proceedings as the decision 
Bench or question of law may vender unnecessary may be stayed (1). 

Division^ Jf a solicitor whoso name is indorsed on a writ declares after a 
demand lias been made upon him in writing that the writ was 
not issued by him or ^Yiih his authority or privity, all proceedings 
upon the writ must be stayed and no further proceedings can be 
lalfen without leave of the court oi a judge (m). 

If an action has been com])r(miisod and the action is proceeded 
with in spite of the compromise, an order may be obtained for the 
stay of proceedings (n). 

A stay of proceedings is son)etirnes imposed as a means for 
securing the perfonnance of an order («). 


(xvii.) Tran'<Jir. 

Transfer of 277. Causes or matters may be traasferrod from one division to 
actions by another of the High Court or irom one judge to another of the 
i!nrd Chancery Division, but no transfer caii be made from or to any 

Chancellor. division without the consent of the president of the division (p). 

In the Chancery Division a transfer of a cause or matter from 
one judge tc another may he ordered to be made for the purpose 
only of hearing or of trial ( 7 ). 

A particular application in any cause or matter may, by the direc¬ 
tion of the Lord Chancellor, bo heaul and disposed of by any judge 
0 ! the High Court who consents to do so, whether the cause is or is 
not assigned to the division to winch he belongs (/•). 


IluaiiiifT iiy 
one jufl/'c of 
llio (Jhaiic’cry 
Division for 
another. 


278. Any judge of the Chanenry Division may, at the re([uest or 
with the consent of an/ other judge of that division before whom 
a cause or matter is ponding, hoar such cause or matter, or any 


9 Q. 13. 1). 89 ; Orahiun v. Hutton, Cm den & Co., [1897] 2 Gh. .'107; lie 11W 'tarn, 
ilnrrmy v. Tmjlor (18S7), 3.") Ch. T). 272, G. A. 

i t) E. S G., Ord. 31, r 2; and p. loo, «wfe. 
m) E. a (!., Ord. 7, r. 1. 

n) Eden v, Naish (1S7E), 7 Ch 33. 781 ; He Qandet Frh'ee Steamship Co. 
(1879), 12 (/'h. D. 882, Haler v. if/a/cr (1887), 55 L. T. 723; Uendersmi v. 
Uvdtrivriitriff and At/tnei/ Asaoetaiion (1892), 60 li. T. 732, 0. A.; Ihiy y. Walker 
(1892), ST. jj U. 3M, ('. A.; 'See p. 198, jiost. 

(o) aci 3 H tills v! Haddeley, [1892] 2 Q. 13. 324, C. A.; E. S. 0., App. K, No. 
Ha. 

(p) Judicature Ai't, 1873 (36 & 37 Viet. c. 66 ), s. 36; E. S. 0., Ord, 49, r 1 . 
Ap])licatioiia under thw rule, which are not common, must be made to the 
Lord Chuncollor by p' lition, if all parties consent, or by motion, notice of which 
'must be seived on the other parties {Tlamphreys v. Edvards (1875), 45 L. J. 
(oh.) 112), if ali'tl^e piirtios do not consent; see Memorandum (1875), 1 Ch. B. 
41, C. A. la thiS'oa.“<’ the motion is usually heard in coui’t at the House of 
Ijords and made by couiipcl. As to the costs of the trausfor, see / mil v. Wiidhen, 
(1874). 9 flTi. App. 287 ; EarUm v. Fenioiek (1885), 54 L. J. (Cli.) 632. 

(j) E. S, C., Ord. 49, r. 2 ; see T.lmjd v. doms (1877), 7 Ch. IJ. 390; Shaw y. 
Brown (1881), OOTfc J. (ch.) 232. ‘ 

(r) E, W, 0., OiA. 49, r. 4; see He Briton Medical and Gaiernl Life Atsociati^ 
(1888), 39 Ch. D. 61. 
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application therein, without an)'order for transfer or cons<jnt of the 
parties (s). 

279 . Any cause or matter may at any stage be transferred from 
one division to another of the High Court by an order of the court 
or any judge of the division to which the cause or matter is assigned 
with the consent of the president of the division to which the cause 
or matter is proposed to be transferred (t). 

Si.’h-Sect. 11.— Discontinxauce . 

280. The plaintiff may without leave wholly discontinue his 
action, against all or any of the defendants, or withdraw any part or 
parts of his alleged cause of complaint by giving notice in writing 
at any time before the receipt of the defence, or afterwards, before 
the plaintiff takes any other proceeding except an interlocutory 
application (ii ). Except as aforesaid, a plaintiff cannot withdraw 


Beot- 1. 

An Ordinary 
Action hi 
the King's 
Bench or 
Chancery 
Division. 

Transfer by 
order of the 
court or a 
indge. 

Discon¬ 

tinuance. 


(s) Judiciitiiro Act, ISSl (17 & '18 Viet. c. (51), a. (5; P. S. 0., Old. -19, r. -lA.; 
SCO A.-lj. V. Vi/iur, [18S9] W. N. 217. As to tlio truiiid’cr ot an oii^in.ditig 
siiinmon-, unji'op/'ily wilh tlio uamo of a pvJaa o'lic'r than tJm jidlgo 

piTsoiilK'il hy II. iS. 0., Oi'd. 56, r. 11, sen tln(/, ()rd. 49, r. (5. 

(f) //ip/., i. ti. In tJio Kiiig’s Jlcncli Oivi&ion tho n])pli(jation is uiado 
to a master in chainhois by summons or uotico under t/wl, Ord. 30, r. 0; 
seo p. 1.i7, ruiie (It. S. C'., Oid. 6i, r. 12); in tho L'liancoiy T)iVi.'’ion the 
application is by Bumnums or motion. I'or instances of trair-foi fioni ono 
division to another, see ('hujiumn v, Itial I'jojicrty Trust (1878), 7 Ch. ll. 782; 
lie Loir, liluvd V. Low, [1894] 1 Ch J'17, ('. A.; Louhm L'lmt Co. v. Hams 
(1881), 18 Kl 15. 1). 51()j Sfonif v. fi'acW/c (187'.»)* 1 Q- D. 1). 289, C. A.; 
Jhihmn V. Moii/icw (187(1), 1 Ex. 1). 132; Hfavdnjd JDisiovnt Co. v. Itartoa, 
(1S77), 37 Ii. T. 581 ; .\eivl)oidd v. Hieadv. (1882), 49 L. T. (549, C. A.; lV(<.rirt 
Mutual Aasuranee v. timilh (1889), 5 T. 1j 11. 182; Leslie v. Chfford 

(1881), 50 L. T. 590 ; floidt v. Andeimn (1880), 2 T. L, E. 257, C. A.; Jiaadeui 
V. ('hii'rltnd Mdcaidik Unuk, [1890] 2 Ch. 488, C. A.; lie Martin, lluid v. 
thamltcrs (1882), 20 Ch. I> 305 ; L'onrtifer v. Jotie,^, [1899] IV. N. 78 ; lie JSdi/i’s 
Patent (189(1), (53 Jj. T. 370 ; Manyan v. Metroyoldan /'Jlettrir Bujiyly Co., [1891] 
2 Ch. 651, A., Sea Insiiraiue Co. v. Carr, [19()i] I K. 15. 7, (J. A .; /fumjdireys 
V JCduxirds (1875), 45 L. J. (OTI ) 112; Ocran Steams/nii Co. v. Anderson, Tntton 
d; (h. (1885), 33 \V. It. 63(5, C. A. ; The On-tiudr (1888), 13 P. D. 105, C. A.; 
Itoelie V. Lanilon and South iCestirn Had. Co., [1899] 2 Ci. B. 502, C. A.; see, 
furtlior, titles AuMiKATiTY.Vol.I., pp. 107, 108; BANKiturTCT A^uL^■snLVENCV, 
Vol. XL, pp. (53, 64, 95, 298. Any cauHO <jr matter tranaforrod from any othc-r 
division to tho Oh.incory iJivihion must, by the order of transfer, ho a.sMgncd to 
one of tho judges of that division named in tho older (R. S. G., Ord. 49, r. 7). 

' (m) Ibid., Ord. 2(5, r. 1. On discontinuance the plaintiff must pay the 
defendant’s costs, or, if tho action is not wholly discontinued, tho costs 
occasioned hy the matter withdrawn {I'he J. II. Henkes (1887), 12 D, 106; 
see Harrison v, Leutner (1881), 16 (Jh. If. 659, 0. A,; The St Olaf (1877), 2 
P, D. 113; Whttetey Emtcisct v. ti'amayf’, [1898] 2 Ch. 405; Siohliny v. Gahb 
(1887), 36 W. K. 17.5; Wmdham v. Bainton (1888), 21 Q. B. D. 199 ; Suhbottmn 
V. Hooton Park Club (1902), 18 T. L, E. 453, 0. A.; Lloyd's Bank v, Prtneess 
Itcyal Colliery Co. (1900), 48 W. R. 460; Smith v. Northleaeh liurcU C'o««ctf,[1902] 

1 Oh. 197; Wili'OT. and Gtbba ▼, Janes, [1897] 2 C!h. 71; Acetylene llieemtifiatxng 
Co, v. United Alkali Co,, [1902] 1 Ch. 494). As to the form of notice ol dis¬ 
continuance, see R. S. C., App. B, Form No 19 ; and see The Pomerania (1879), 

4 P. D. 195 ; Sptneer v. Watts (1889), 23 Q. h. D. 360, 0. A.; Moon v.' Birktruon 
(1890), 63 L. T. 371; Mcilwradh v. Green ^1884), 14 a B. D. 7%6, 0. A. Dis- 
oontinuauco is only applicable to procoecLngs where a defence would in the 
ordinary course he delivered {Re Dyson's Trade Mark (1891), 65 L. D 488]. 
As to wnat is a “ step in the proceedings,*’ see Moe^ v. Southern Counties Deposit 
Mdnk, [1889] W. N. 156, 0. A.; Sj^ncer v. WiMa, supra; Vickers, Sons and 
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Sect. 1. 

An Ordinary 
AcUonin 
the King’s 
Bench or 
Chancery 
Division, 


When notice 
required. 


Bpecial caee. 


tl ]0 record or discontinue the action without leave of the court or a 
judge; nor cam a defendant withdraw his defence or part of it 
without such leave (v). 

When a cause has been entered for trial, the entry may be with¬ 
drawn upon either plaintiff oi- defendant producing to the proper 
officer a consent in writing signed by the parties (.r). 

* Srii-SjiOT. 12.— Notvf of Jnfenturn to Prorce<l. 

281 . In any cause or matter, iu which there has boon no proceed¬ 
ing for one year from the last proceeding had, the party who desires 
to proceed must give a month’s notice to the other party of his 
intention to proceed (a). 

Suu-Si'XT. in. Sprnnl 

282 . The parties t > any cause may concur in stating the 


Cin'totrji (J/’ihaitro [1008] \V. N. 12. Olio ot aevoral jilaiiitiffH 

cannot witlidiiiw from iiii action an a luattoi of course; sco A'e ATathru'^, Oates 
V. Almmey, [lUOfl] 2 (-h. -ICO. 

(v) It. H. 0., Ord. ‘2(i, r. 1. A pliiintUT cannot now elect to he noiisnited , an 
notion cun now only be discinilmin'd under ihvL [For, r. Slur Xvirspapfr 
Co., [IftOO] A. (\ 19). As to {'iviiig leave to discontinue, seo Holxrtson 
V. Purdey, [1906] 2 Oh. 615; Stahlsclimidt v, \V(d/ty)'d (1879), J Q Jl. D. 217; 
Hess T. fjabouchere (1898), 14 T. L. K. ■‘l.iO; Afus?/ia/i v. /ioret (1892), 66 
L. T. 171, hamhlon ifc Co. v. I'nrlanson (1887), 65 W. 11. 5-15. Loii-vo is obtained 
by ajiplyin^ to a master in i h.iinher.s by siiininons or a, iKitue under It. S (^, 
Ord. 60, r. 5 , see p. 137, oulr (I hyd's Hank v I’rtiicrus lloya/ CoKimj Co. (1900), 
82 Tj. T 559; Anon , [1876] N. 40). As to tlu> effect of discoutmuauee, seo 
The ''Krouprin-'’ {OimcrH of Curyo) v. The “ Kionprtm" (Ownei's), The 
Ardandlin'' (1887), 12 Ajip. Cas. 256; ttnd v. London and Siafordshirr Fire 
Insurance ('o. (1886), 4!) Jj. T. 468, Cold Iterfs of W'lsteni Anstiaha, Ltd. v. 
Jhuoson, [1897] 1 C'h. 115; ('wiyhmte v. J rwis (1880), 16 C'h. I). 469, (1. A.; 
Neuvomen, v Vovlson (1878), 7/’b. I). 761; liohtnson v. Chadwuk (1878), 7 Ob. J). 
878, 881 ; A7Hos v. (Hiadmrk (1878), 9 Ch. D. 459, 0. A.; It. v. Citij of London 
Court Judge, [1891] 2 U. B. 71. As to entering judgment for the costs in case 
of discontuiunnce, see It. S. 0., Ord. 26, r. 3; as to form of judgment, seo 
fin'd., App. P, Porm No. 11. As to stay of proceedings if tlie costs are not 
paid and another action is commenced, see wtd., Ord. 26, r. 4; and see p 157, 
ante. 

(rd R. S. 0., Ord. 26, r. 2 ; Matthews v._ Antrohus (1879), 49 Ij J. (cu.) 80. 

(fi) E. S. 0., Ord. 64, r. 16. TIiq “ pro'coodiiig’’ referred to in the lulo means 
a proceeding before and not after'judgment {May v. Woodnuj (1815), 6 M. & ij. 
600; Theottald v. Crtcknior^ (1819), 2 B. & Aid. 694; I'hornpson v. J.angridge 
(1847), 1 Exch. .361 ; lloidston v. Woodall (1884), 76 L. T. Jo. 113, U. A.); and, 
thereioro, does not apply to entering judgment after an order has lieen obtained 
under E.'S. 0., Ord. 11, giviirg leave to sign judgment {Ikighton v. Cockle, 
[1912] 1 K. B. 206, C. A., overruling Staffordshire Joint Stock JBank v. Weaver 
|1884) W, N. 78), nor to issuing execution after judgment has been entorctl 
Taylor v. Itoe (1893), 62 L. J. (cir.) 391); but it does apply whore the defendant 
las not eiiter^ an appearance and the plaintiff seou to outer judgment in 
default {\Vehster v. Mger (1884), 14 Q. B. 1). 231, 0. A.); and in a foreclosure 
action wnere more thmi a year has elapsed after the date fixed for rodomption 
(Blake v. Summershg, [IS89 j W. N. 39); provided there has been no change of 
t parties as.remrds the plaintiffs iu the foreclosure proceedings (Pennington v, 
Cayley, [1912] ^ Ch. 266). A defendant need not give a month’s notice of his 
intonhon to apply to dismiss the action for want of prosecution ( Wamock v. 
Afonw, [1896] 2 I. E. 630). 

(h) As to the stating of a special case in particular matters, see titles Arbi- 
IR.\.TI0N, Vol. L, pp. 450, 468, 464 et sea., 485, 489; BANKRUPTCY AND 
fasoLVENCT, Vol. n., p. 313; Bastaruy, Vol, II,, p. 454 ; BumCiNO S 0 CIETIK 8 , 
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questions of law arising therein in the form of a special case lot 
the opinion of the court (c). 

283 . When there is a question of law which it would be con-' 
venient to have decided before any evidence is given, or any question 
or issue of fact is tried, or any reference made to a referee, an order 
may be made that such questions be raised for the opinion of the 
court either by special case or in such other manner as may 
appear expedient (d). 

284 . The parties to a special case may, if they think fit, enter 
into an agreement in writing that on the judgment of the court 
being given, in the affirmative or negative, on the questions of law 
raised by the special case, a sum of money, fixed by the parties, or 
to be ascertained by the court or in such manner as the court may 
direct, is to be paid by one of the parties to the other, with or with¬ 
out the costs of the cause; and judgment may be entered for the 
sum so agreed or ascertained with or without costs (c). 

Sub-Sect. 14. —Trial without Pleadtnga. , 

285 . In ordinary cases the master on the summons for directions 
decides what pleadings are to be delivered in an action (/). But 
a plaintiff may proceed to trial without pleadings, if tlio indorse¬ 
ment of the writ of summons contains a statement sufficient 
to give notice of the nature of his claim or of the relief or remedy 
required in the action, and states that if the defendant appears the 
plaintiff intends to proceed to trial without pleadings; and if no 
order for delivery of pleadings is made, tweTity-one days’ notice of 
trial without pleadings must be served by the plaintiff within ten 
days after the defendant’s appearance (p). 


Vol. III., pp. 385, 387 ; Companies, Vol. V., pp. 317, 644; County Courts, 
Vol. VITI., pp. 626 et aeq. ; Crown Practice, Vol. X., pp. 109, 165, 177; 
Elections, Vol. XU., pp. 459, 612; Priendly Societies, Vol. XV., pp. 179, 
181; Highways, Streets, and Bridges, Vol. XVI., p. 172; Income Tax, 
Vol. XVI., p. 681 ; Industriai,, Provident, and Similar Societies, Vol. XVII., 
p. 29'; Interpleader, Vol. XVII., pp. 616, 620; Intoxicating Liquors, 
Vol. XVni., p. 87 ; Lunatics and Persons of Unsound Mind, Vol. XIX., 
p. 466; Magistrates, Vol. XIX., pp. 651 et aeq., 662, 663; Master and 
Servant, Vol. XX., p. 238; Poor Law, Vol. XXII., p. 606; Rates and 


Rating, potA ; Revenue. 

(c) R. 8. C., Ord. 34, r. 1; see Bexley Local Board v. Weat Kent Matn 
Sewerage Board (1882), 9 Q. B. D. 518 ; Bright v. 2^gndall ^676). 4 Ch. D. 189. 
As to the manner of stating a special case, see R S. C., Ord. 34, r. 1, and as 
to entering the case for argument, see ibid., r. 5. As to amendment, see 
Be Taylor^a Eatate, Tomlim v. Undcrhag (1882), 22 Ch. D. 496, 0. A. ; Tha 
hnmacolata Concezione (1883), 9 P. D. 42. As to printing and signature by the 
partiiea or their counsel or solicitors, wd as to copies for the judges, see 
K R C., Ord. 34, r. 3. As to the hearing of a ^oial case, see t6f4,siArd. 69, 
r. 1 ; Ord. 34, r. 1; £^rtingv. Banto/t, [1891] 2 ^ B. 384; Barday j^earam, 
[ISesnOh. 164. 

(dljR. 8. 0., Ord. 34, r. 2; see Bolivia Remblic t. Kationdi BoUvian Navigaiim 
Co. (1876), 24 W. R. 361; Anon., [1876] W. N. 200; JPoofcy t. Driver (1876), 
5 Gh. D. 468 ; The Alpa, [189;^ P. 109 ; Bardayr. Pearson, mpra; Metropolitan 
Board of Worhev. New River (fo. (1876), 2 Q. B. D. 67, 0. A. » 

fs) & S. 0., Ord. 34, r. 6. ^ 

(/} See-p. 186, ants, 

(y) R. 8. C., Old. 18 a, rr. 1, 2. 6. 
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Claim must 
be for 

contribution 
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286 . The defenfknt may, however, within ton days after appearance 
apply by sumnanns for the delivery of a statement of claim, and on 
the hearing of such a summons an order may he made that a 
statement of claim should be delivered, or that the action proceed 
to trial without pleadings; and in the last-mentioned case, that 
either party should deliver particulars of his claim or defence (A). 

If an order is made that the action proceed to trial without 
pleadings and no order is made as to particulars, all defences, 
except such as are mentioned in the next paragraph, are open at the 
trial to the defendant; but, if particulars are ordered, the parties are 
bound by the particulars delivered (?). 

287. If a defendant in such an action docs not take out a 
summons for the delivery of a statement of claim, he is not 
allowed to rely on a set-off or counterclaim or on the defence of 
infancy, coverture, fraud, Statute of Limitations, or discharge under 
the Bankruptcy Acts, unless within ten days after appearance ho 
gives notice to the plaintiff stating the grounds ami particulars upon 
which he relies (/). 

Sxm-Si (T. 1').— Third Pmi . I'roredure. 

288 . A defendant who claims to be entitled to contribution or 
indemnity (A:) as against any person not a party to the action may 

(h) R. R 0 , Ord. 18\. r. :5 flrd. 30, r. I (c) 

u) Ibid , Ord. 18 a, r. 4. 

Ij ) I hid,, r. 6. 

(fc) The claim against the third party mnfet ho for contribution or indemnity 
arieingontof a contract express or implied {ftirmiugham and l>vitrv.t Land Co, v. 
London and North IVeslern Rail. Co. (188(5), 34 ('h 1). 261, 0. A.; Ponhfev 
V. Foord (1884), 12 Q. 15. I>. 152 ; Kpelirr v. /iridol Stmni Narigatvoi Co. (1884), 
13 Q. Ji. L. OG, C. A , ('atlon v. lUnneU (1884), 26 Ch. L).‘ 161; The Jaab 
Christensen, [1895] P. 281; fhe Kate, [1907] P. 296, C. A ; Markham v. Paget, 
[1908] 1 Oh. 697), or out of a statute {Uerson v. Simjmon, [1903] 2 IC. 15. 
197, u. A.), or out of the relation of the pirtios {Wynne v. Tempe.ft, n897] 
1 Cli. 110). The fact that, if fhe plaintiff succeeds, the dofoudiuit will have a 
claim for damages against the third party is not of itself sufficient {liirminijham 
and District f.and Co, v. Limdon and North Westirn Rail. Co., supia • Johns! n v. 
Salvage Association (1887), 19 Q,. R T). 458, C. A.; Constantine A Co. v Warden 
& Sons (1895), 73 L. T 450, 0. A.; Jhinfi v. Donald Curne (1001), 6 Com. Cb.s. 
118; Nelson v. JSmpress Assuranef Corporation, [1905] 2 K. B. 281, 0. A.). As 
to persons entitled to confrihution, see Furness, Withy ifc Co. v. Pickering, 
[1908] 2 Ch. 224; Qerson y. ,Simpson, supra; Shepheard v. Brag, [1907] 2 Ch. 
571, C. A, (co-director<); Chillingiourth v. Chambers, [1896] I (Th. 685, 0. A.; 
Robirison ey, Harkin, [1896] 2^Ch. 415; Jackson y. Dic,kinsnn, [1903] 1 Ch. 947 
(co-trustees); ]foZwie?\'i//a?f,<icn v. Gullick, [1893] 2 Ch. 514; Re Coulaon's Trusts, 
Prichard y. CouUon (1907), 97 L. T. 754; Von Frpeden v. Hull (1907), 23 T. L. R. 
335,0. A. (co-owners'; Bank of Ireland v. p'orhes (1879), 6 L. R. Ir. 19; and seo 
title Guarantee, Vol. XV., pp. 533, 534 (co-suroties). The third party procedure 
IS not applicable to a claim by one joint tortfeasor against another {tlomccU y. 
J^ondon General Omnihus Co. (1877), 2 Ex. D. 365, C. A.; Awe v. Alliance Gas Co. 
(1883), 12 L. R. Ir. 172; Smith & Son v. Clinton (1908), 25 T. L. R. 34). As to 
.persona entitled to un indemnity, see Sheffield Corporation v. Barday, [1906] 
A. C. 392; Carshore y. North Eastern Rail. Co. (1885), 29 Ch P. 344, C. A.; Bank of 
England v. Cuitir, [1908] 2 K. B. 208, C. A.; Bank of England v. Cu^fer (1909), 
25 T. L. R. 609; Dngdaler. Lovering (1875), L. R. 10 (J. P. 196; Guild v. Conrad, 
[1894]'2 Q. B. 885, 0. A.; Edison and Sioan United EUdric Liqht.^Co. 
Holland (1886), 33 Oh. D. 497 ; and see title GuabaNIEE, Vol. XV., pp. 626 
626 (surety).' As to a claim % the assignor of a le.ase agoinst the assignee, 
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by leave issue a third party notice claiming such contribution as 
indemnity (^), Such notice must state the nature and grounds of the 
claim for contribution or indemnity, and, unless ot'lierwise ordered, 
must be served upon the person against whom contribution or 
indemnity is claimed within the time limited for delivering the 
defence {1), 

289 . If the person served with such a notice wishes to dispute 
the plaintiff’s claim or his own liability to the defendant, he must 
enter an appearance within eight days from the service of the 
notice; if he does not do so, he is deemed to admit the validity of 
any judgment obtained against the defendant and his own liability 
to contribute or indemnify to the extent claimed in the notice (vi). 


eeo Maule v. Gaitett (I87U), L H. 7 Exch. 101, Ex. Ch. ; Bonner v. Tottenham 
and Kdnumttm hrina-neiit Budding Soiittg, [1899J 1 Q. B. 161, C. A. ; Gooch v. 
Clutterhurk, [1899J 2 (i. li. 148, C. A., W*leg v. Smith, [1894] 1 L B. 163; 
GreviUe v. Hayes, [1894] 2 1. B. 20; Hud see title Lanui.OIID ANP Tenant, 
Vol. XA^iJL, p. 693 As to a cluiiii between lessee and sub-lessee, see 
Bojilifex V. F>xyrd (1884), 12 Q. B. 1). 162, Min ns v. Kennedy (1892), 30 L. 11. 
Ir. 461; Hornhtj v. Cardwell (1881), 8 Q. H. D. 329, C. A.; between sub-Ib&soe 
and lessor, see Tntton v. Hankurt (1887), 56 L. J. (cil.) 629. 

(i) 11. S. C., Ord. 16, r. 48 ; as to the fonn, see %btd., App. B, Form No. 1. 
Witn the notice there must be served a copy of the statement of claim, or, if there 
is no statement of chum, a copy of the wiit of summons {ihvl., Ord. 16, r 48). 
The object of the third party procediu'e is to prevent the same question being 
tned twice and to euahlo the < oiut to settle disputes between all pei’suns con¬ 
cerned in one action ; .see McUheune v. QyUs, [1902] 1 Ch. 287, 0. A. ; Benecke v. 
Frost (1876), 1 Q. B. 1). 422 , lie Salmon, Pritst v. Upulely (1889), 42 Oh. D. 351, 
C. A. ; Bojiter v. France, [1895] 1 Q. B. 460, 0. A. Tne third party procedure is 
not applicable to proceedings by originating summons (fife TFi/aort, A.-G. v. 
Woodall (1890), 46 (^h. II 266), or to a misfeasance summons against directors 
of a company (Be Land Sccunties (Jo. (1895), 2 Mans. 127). As to the position 
of third parties in an action, see Eden v. Weardale Coal and Iron Co. (1887), 35 
Ch. D. 287, 0. A .; Fdtsoii and Swan United Elective Light Co. v. Jlollund (1889), 
41 Ch. 1). 28, 0. A.; lie Salmon, Fnest v. Upplebg, supra. The application for 
leave to issue the notice to a master in chambers on an aiBdavit is made 
ex parte or on notice {Furness, Withy <fc Co. v. Ptikering, [1908] 2 Ch. 224), 
and may be made not only by a defendant, but by a jilaintiff who is made 
defendant to a counterclaim {Levi v. Anglo-Continental Gold Beefs of Rhodesia, 
Ltd., [1902] 2 K. B. 481, C. A.). The application should bo made before 
defence delivered (BtVwt/if//iam and Dutrtet Land Co, v. London and North Western 
Rati. Co. (No. 2) (1887), 5(5 L. T. 702 (but see Be Gilson, Gilson v. Gilson, [1894] 

2 Ch. 92); Assocmtal Home Co. v. Mhichcord (1878), 8 Ch. B. 457). The granting 
of the order is a matter of discretion {Baxter v. France (No. 2), [1895] 1 Q. B. 
591, 0. A ; Bower v. Hartley (1876), 1 Q. 13. D. 652, C. A.; Associated Home Co, 

V. WhieMord, supra, Wye Valley Rati Co. v. Hawes (1881), 16 Ch. 1). 489, 
C. A.; Come v. Allen, (1883), 48 L. T. 464, C. A.; Seligman v. Mansfield, [1876] 

W. N. 240; Siuansea Shipping Go. v. Hunran (1876), 1 Q. B. 1). 644 ; JHutchison 
T. Colorado United Mining Co., [1884] W N. 40 ; Garskore v. North Eastern Rad, 
Co. (1885), 29 Ch. D. 344, C. A.; GreviUe v. Hayes, supra). As to the form 
of wie order, see B.. 9. (j., App. B, Form No. 1. Leave may be given by a 

a in chambers {ibid., Urd. 54, r. 12) to serve the notice out of juris- 
Q (Swansea Shipping Co, v. Duncan, supra ; Dubout v. Maxphersoa (1889), 
23 Q. B. D. 340; Re LurJeie, Nixon v. Luckie, [1880] W. N. 12; Bank oX 
Ireland V. Forbes (1879), 6 L. B. Ir. 19; MeCheane v. Gyles, supra; compare 
Hutchison v. Colorado United Minir^ Co., supra); but sifbh leave cannot 
be granted if the third party resides in Ireland or ^tland {Speller v. Brutcl 
Steam Navigation Co. (1884), 13 Q. B. D. 96, 0. A.; MeCheane v. Gyles, tupra). 

(m) ^ S. C., Ord. 16, r. 49. Leave may be given to appear after the expixa> 
tlon of the eight days 


Seot L 
Ad Ordinal? 
Action In 
the King’s 
Bench o# 
Chancery 
Division. 

Appearance 
by third 
party. 



164 


Fractios anp Procedure. 


Seot. 1 , 290. If the third party does not enter an appearance diid the 

An Ordinary defendant who gave the notice suffers judgment by default, the 
Aotion in defendant may* at any time after satisfaction of the judgment 
the King's against himself, or by leave of the court or a judge before such 
i^ench or satisfaction, enter judgment against the third party to the extent 
Di^ion. contribution or indemnity claimed in the notice (n). 

Non~ third party does not enter an appearance and the 

appearance b; action is tried and results in favour of the plaintiff, the judge who 
third party; tries the action may, at or after the trial, enter such judgment as 
in d^ouit. nature of the case may require for the defendant who gave the 

notice against the third party, but execution is not to issue on such 
judgment without leave of the judge, until the defendant has satis¬ 
fied the judgment against himself (o>. If the action is finally 
decided in the plaintiff”s favour otherwise than by trial, the court or 
a judge may, on application by motion or summons, order such 
judgment as the nature of the case may require to l>e entered for 
the defendant against the third party, at any time after satisfaction 
by the defendant of the amount recovered by the plaintiff (o). 

292. If the third party appears, the defendant giving the notice 
may apply to the court or a judge for directions, and the court or a 
judge on the hearing of the application, if satisfied that there is a 
question proper to be tried as to the liability of the third party to 
make the contribution or indemnity claimed, in whole or in part, 
may order that such question be tried in such manner at or after 
the trial of the action as may be directed (p). If the court or a 
judge is not so satisfied, such judgment as the nature of the case 
requires may be ordered to be entered in favour of the defendant 
against the third party (p). 


Appearance 
by tliird 
party. 


(n) E. S. U., Ord. 16, r. .W; see Jablochlof Electric Light Co. McMurdo, 
[1884] W. N. 94. 

(o) E. 9. 0., Ord. 16, r, 61. 

(p) Ibid., r. 52. If the defendant does not take out a summon'? for direc¬ 
tions, or if, on the heiu'ing of the summons, no directions are given, the third 
party proceedings come to an end {Barter v. France (No. 2), [1895] 1 Q. B 591, 
0. A.; Schneider V. Batt (1881), 8 Q. B. D. 701,0. A.; The Bianra (1883), 8 I . D. 
91; Blaina Iron Co. v. Oarbutt (1882), ■4^6 L. T. 162; Filler \. lloherts (1882), 
21 Oh. D. 198; TIutchiaon v. Colorado United Mining Co,, [1884] W. N. 40; 
The Millwcdl, [1905] 1’. 155, C. A.)!! On the hearing of the summons either the 

S loiutiff or the thiM party or a defendant served with notice by his co-defen- 
ant may object to tho proceedings (Baxter v. France, [1895] 1 Q. B. 466, 0. A. ; 
The Jacw Christensen, [1895] P. 281; Ponh/ex v. Foord (1884), 12 Q. B. D. 162 ; 
Schneided v. Batt, siij/ra; Wye Valley Rail. Co. v. Hawes (1881), 16 Oh. D. 489, 
0. A.; Bower v. Hartleg (1876), 1 Q. B. D. 662, 0. A.; Swansea Shvaping Co. v. 
Duncan (1876), 1 Q. B. D. 644; Barton v. London and North Western Rail, 
Co. (1888), 38 Ch. I). 144, C. A.). The r\aater has a discretion as to whether 
he will give directiojis (Baxter v. fVonce (No. 2), supra; eee Edison and Swan 
United Mectric Light Co. v. Holland (1886), 33 Ch. I), 497 ; Carshore v. North 
'Eaetern Real. Co, (1885), 29 Ch. T>. 344, u. A.). If the plaintiff has obtained 
judgment against the defendant, directions will not generally bo given (Rich v. 
Barrett (18^), M Sol Jo. 613; Bdl & Co. v. Von Dadelszen, [188^ W. N. 208; 
Caister v. Chapfnan, [1884] W. N. 31; compare Flower v. ToM, [1884] W. N. 
47). Judgment may be ordered by the master against a third party who has 
no defence to the olaiin fee contribution or indemnity (Qloucestershire Banking 
Oo. V. PhiUims (1884), 12 Q. B. D. 533). If the ri|^t to contribution dr 
' the tuointifl's olaim 


indemnity or: 


I claim is questioned by the tnird party, the master 
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293. ' A third party may get leave to serve a fourth party wife R !• 

notice of a claim for contribution and indemnity (g). An Ordtnucy, 

Action in 

294. If a defendant claims to be entitled to contribution or tbs King’s 

indemuitj^ against any other defendant, the same procedure may Bench or* 
be adopted for the determination of such questions between the Ohanoery 
defendants (r). Divisloa. 

Sub-Sect. 16 .—Compromiae of Action. Fourtii party. 

295. All or any of the questions in dispute in an action which Claitaa 
has been commenced may be settled by the parties by compromise 

inter ne. 


may order that these questions, or either of them, be tried (boo B. S. C., App. K, 
No. 23 b; Chitty’s Forms, 213, 214; Eden v. Weardale Iron and Coal Co, (1687), 
36 Ch. D. 287, 0. A.; Gerson v. Simpson, [1903] 2 K. B. 197, 201, 0. A. ; Coles 
V. Civil Service Supply Association (1884), 26 Ch. I). 529; Barton v. London 
and North Western Bail. Co. (1888), 38 Ch. D. 144, 0. A.; Edison and Swan 
United Electric Light Co. v. Holland (1889), 41 Ch. D. 28, C. A.; Norris v. Ueazlei/ 
(1877), 46 L. J. (q. b.) 616 ; Callender y. Wallingford (1884), 63 L. J. (Q. B.) 
359; Sydney Municipal Council v. Bull, [1909] 1 K. B. 7; Witham v. Vane 
(1880), 49 L. J. (on.) 242; Macheth v. Bidler, [1896] 2 I. B. 357; Blare v. 
Ashhy (1889), 42 Ch. J). 682; Me Salmon, Priest v. Uppleby 42 Ctf. D. 

351, C. A.). As to a countorclaim by the third party, see Eden v. Weardale Iron 
and Coal Co. (1884), 28 Ch. D. 3.33,0. A.; Alcoy and OandiaEail. Co. v. GrecnhiU, 
[1896] 1 Ch. 19, 0. A.; Borough v. James, [1884] W. N. 32; Me Salmon, Prud 

V. Upplehy, supra. As to discovery by or against the third party, see Bates v. 
Burchdl, [1884] W. N. 108; Edm v. Weardale Iron and Coal Co. (1887), 3l 
Ch. D. 223,0. A.; 36 Oh. 1). 287,0. A.; MacAUxster v. Mochesler {Bishop) (1880), 
6 C. P. D. 194. As to appeal by plaintiff, seo Ex Salmon, Priest v. Upplehy, 
supra; by third party, The MiUwaU, [1905] P. 155, C. A. The court or a judge 
may deeme all questions of costs as between a third party and the other partw's 
to the action, and may order any one or more to pay tho costs of any other, or 
give such dheotion as to costs as the justice of the case may require (E. S. C., 
Ord. 16, r. 64; Edison and Swan Unitetl Electric Light Co. v. Holland, supra, 
Dawson v. Shepherd (1880), 49 L. J. (ex.) 529; Hornby y. Cardwell (1881), 8 
Q. D. 1). 329, C. A.; The MtUwall, supra; Hooper*y. Bromet (1904), 90 L. T. 234, 
0. A.; Shepheard v. Bray, [1906] 2 Ch. 235; Gerson v. Simpson, supra; Blore v. 
Ashhy (1889), 42 Ch. D. 682; PtUer y. Roberts (1882), 21 Oh. D. 198 ; Me Salmon, 
Priest y. Upplehy, supra; Assicuraeioni Generali de Trieste y. Empress Assurance 
Corporation, [1907] 2 K. B. 814; Knight v- Hughes (1828), 3 C. & P. 467; 
Dearslm v. Mtddleweek (1881), 18 Ch. D. 236; Witham v. Vane (1884), 32 

W. E. 617, H. L. , irtMiams v. South Eastern Mad. Co. (1878), 26 W. E. 352; 
Hanhwry v. Upper Inny Drainage Board (1883), 12 L. E. Ir. 217; Maxwdl v. 
British Thomson Houston Co., [1904] 2 K. B. 342 ; Great Western Railway v. 
Eisher, [1905] 1 Oh. 316; Born v. Turner, [1900] 2 Oh. 211; Leuin v. Trimruiuy 
(1888), 21 Q. B. D. 230; Barnett v. Eedes Corporation, [1900] 2 Q. B. 423 ; 
Soward v. Lovegrove (1870), Ij. E. 6 Exch. 43; Gooch v. Clutterhuck, [1899] 2 
Q. B. 148, 0. A.‘; Ee Wells and Croft, Ex jmrte Official Receiver (1895), 72 L. T. 


350). 


B. S. 0., Ord. 16, r. 64 a ; Withamy. Vane, supra; Fowler v. Knoop (1877), 


/'N g 

36 L. T. 219; Yorkshire W’aggon Co. v. Neugiori Coal Co. (1880), 6 Q. B. I). 268 ; 
Walker v. Balfour (1877), 25 W. E. 611; Klawanski v. Premier Petroleum Co., 

[191llW. N. 94. , . . 

(r) B. B. 0., Ord. 16, r. 55. No leave to issue or servo the notice nsmasatj 
(Towse V. Loveridge (1883), 25 Ch. D. 76 ; Bader y. France, [1896] 1 Q. B. 466, 
C. A.). A summons for directions must be taken out {Flower v. Tgdd, [1884], 
W, N. 47 ; Trtfton Y. Bankart (1887), 66 L. J. (oh.) 629, 0. A. ; Baxter y. France 
(No. 2), [1896] 1 Q. B. 691, O. A.). For form of judmient, lee English and 
Mercantile Investmmt Trust v. Flatau, M8871 W. N. 204. As to the 
applicability of S. C., Ord. 16, r. 65, see Ee Bolt, £Mt t. Nolt, [1897} 2 Oh. 
626 ; sSm V. Turner, supra; Sutler v. Butler (1880), 14 Oh. D. 320; Sawyo- ?. 
Sawyer, [1883] W. N. 212 


When action 
may be 
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Sjsot. 1 . 

An Ordinary 
Action in 
the Sing's 
Bench or 
Chancery 
Division. 

Cuiiipiomiiic 
liy jKirtiea 
tljuiiiselvcs. 


Compromise 
by represent a 
tive party. 


Compromise 
by persona 
under dis¬ 
ability 


without trial, and if such compromise is hoiid fide and’ validly 
ciiitorcd into, the court does not allow the question so settled to be 
lilif^atcd between the ptirties to the settlement (s). 

Any i;ivil action in the Ili{?h Court of Justice or any questions 
in dispute arising in it may be compromised at any stage after the 
commencement of the action {t). 

296. Patties who are sui jana may themselves compromise an 
action without the knowledge or int(*rvention of their solicitors on 
the record, provided such comproimse is not made with the inten¬ 
tion on the part of either party to deprive the solicitors of their 
cot-ts (//). 

297. A plaintilf (a) wlio is suing on behalf of himself and other 
porsons may comiiromiso the action (6), but a defendant who is 
authorised by the court (r) to defend on behalf of himself and other 
persons cannot eousc'iit to judgment against such persons; the 
proper coui'rio in such a caso is to submit to judgment (<1). 

298. Any litigant who is of full age and sound mjiid is competent 
to agree to a compromise of litigation in which he is engaged (e). 


(a) See Knowlc'i v. liuhertit (18SS). 38 Cli. J). 203, 0. A. ; I)ixon\. Evatia (1872), 
L. It, 5 11. Jj. tiOli; J/itdifcisfiflil iianl'im/ ('o,, Ltd. v. Lmtet (//.) tfc Sm, Ltd,, 
[1895] 2 Ch. 2:3, 278, 282, 285, 0. A. ; Jtef.a v. Richmond (1890), 62 li. T. 427; 
Levi V. Taylor (1903), 116 h. T. Jo. 61; Liuy’s Case (185.‘J), 4 De 0. M. & G. 
356, C. A.; Hohourlliij Urlxm Cotuictl v. IJolsioorthy Rural Coaiiiil, [1907] 2 Oh. 
62. As to comproimse of oluinsbetween inoinboi'h of u tumily, wheie there is no 
action, soo title F\Mir,Y AiutAN'GKMENTs, Vol. XIV., pp. 540 et seq., and, as to 
comproiniae in proccodings conocinin}; a trust where some of the persons into- 
rested in the coinproinise arc not parties to the proceedings, see It. S. 0., Ord. 
;6, r. 9a , title 1'bx.KCU'i oiis ani> AmtiMSTiiATOiis, "Vol. XIV., p 177 ; Tjitjsts 
AK iJ TiiusTJij;s. As to coinpromi.ses with limited companies, seo title Com¬ 
panies, Vol. V , pj) 333, 331'. As to counsel’s uiitbonty to compromise, see 
title JlAKiilbi’ERS, Vol. II., pp. 398 et seq.; as to solicitois’ authority to com¬ 
promise, see title SoLlcl'l'Olis; Ltttle v. Syreadbury, [1910] 2 X. B. 658. 

(#) As to compounding a penal action, tee stat. (^1576-6) 18 HUe c. 5, s. 6; 
R. S. C., Ord. 50, rr. 13—15. As to a compromiso in a criminal matter, see title 
Cmminal Law and Pjioceduiie, Vol. IX., p, 504. 

(it) The Hope (1883), 8 P. 1). 144, C. A.; Kx parte Morrism (1868), L. R. 4 
Q. B. 153; liriinadon v. Afford (1859), £ E. & E. 19; Claric v. Smith (1844), 6 
Man. & G. 1051 ; Quested v. CbWiA(1842), 10 M. & W. 18. As to the remedies of 
a solicitor in the case of a collusive cum promise made for the purpose of depriv¬ 
ing him of his costs, seo* Reynolds v. Reynolds (1909), 26 T. L. R. 104, C. A.; 
Ross V. Buxton (1889), 42 Ch. D. 190; The Hope, supra; Ex parte Games 
(1864), 3.H. & 0. 291, Oeuld^y. Davis (1831), 1 Or. & J. 415 ; title SOMOITOKS. 

(a) If one of several cu-plamtiffs enters into a compromise with the opposite 
party and the othor co-plaintilfs do not agree to tho compromise, the co-pIaintiff 
IS not entitled to have bis name removed from tlie record; the action proceeds 
in spite of the compromise, but the defendant may bo given liberty to plead the 
compromise as a dofonco {Re Matthews, Oates v. Mooney, [1905] 2 Ch. 460). 
.One of several co-defendants may, it seems, enter into a separate compromise 
and BO get his name icmovcd from the record; see R. S. G., Ord. 26, r. 1. The 
Public QVustee, where he occupies a position of a dual nature with conflicting 
interests, is not in a position to compromise with himself (Re New Uaw Estate 
Trust (1912), 6<f Sol. Jo. 638). 

(i) Wood V. Westall (1831), You. 305. 
fe) See R. 3. 0., 1883, Ord. 16, r. 9. 

(a) Rees v. Richmond (1890), 62 L. T. 427. 

(«) Manf^ T. Bewklce (1867), 3 X. & J. 342. 
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but in the case of an infant or person of unsound mind not so found 
the sanction of the court is necessary (/). * 

299. A compromise may take the form of an agreement to the 
entry of judgment by consent, or to an order for the stay of pro¬ 
ceedings, or for a reference of the action, or to the witlidrawal of 
the record or a juror, or to an undertaking not to appeal, or, after 
an appeal, to an alteration of the judgment appealed against (.gr). 
Except where judgment is given, it is a usual and proper term of a 
compromise that there should he a jiulgo’s order if necessary, so 
that the compromise may he made a rule of court (h). 

300. The effect of a compromise which settles an action is that 
the action cannot be proceeded with; questions in dispute which 
are thus settled cannot be litigated afresh between the parties to 
the compromise in any other action (i), and a second action brought 
by the same plaintiff in respect of the matters in issue in the first 
action will be stayed or dismissed (k\ 

If the comproiniso ends in a judgment by consent, such a judg¬ 
ment is as effective as an estoppel between thGi)aL*tiesas a judgment 
in a contested case (1). 

301. An agreement for a compromise is a contract and may l)e 
enforced or sot aside on the snino grounds and in the same w'ny as 

(/) It S. C , Hi-d. 22, r 15; rco titles Tx^ants and Onir.nnKX, Vol. XVIL, 
]> 1 » 115, IK!; Lvxvj'iC's and Pkhsoxs of Uhsouxo Mixu, Vol. XIX, 
p 1(15 

(f/) tioo title R‘.uI!TSTHKS, Vol IT., p. SOS; Midid V. Mnftli (18S0), .'it L. T. 
4.5; Lett v. Tai/lo? (19().’5), llC \i. T. Jo. 61 ; Joi/nt v. MaiCaht, [1800] 1 1. 11. 
101 . 

(//) If an notion is oomproniivod out of coiii j;, end tho comproiniso is not 
mudo an older of court, it e.iiinot I'O orifon*ed liy motion in flio action (Fonz/th 
V. jVf/iifon (1820), o Madd. 78). Jn Uram \ (imrrn (180,S), 60 1, T. 420, 
aflii’inod 28 L. J. j.'i.S, 0 A., wlioro an action li.id been settled on terms and all 
proceedin'?'! woio stajed and tboro was no ovjm'ss provision for inakiii'? tho 
agiocincnt a rule of coui-t, an applicfition to iriako tho toi'ins of tho ooraproiniso 
n mils of court was rofusod. An agi'er'iiicnl. to refer need not ho iiiado a rule 
of court (Arbitration Act, 1880 (.i2 it .i.'l V^ict. c. 40), s. 1; J'e Uolman and 
WaUim, [lOOS] ] K. JJ. 47, C A ). 

(i) See Knowles v. Huberts (1888), !J8 Ch. D 26;!, 0. A.; Pe South Anierimn 
and Mextean Co., K'x jmrte Bank, oj England, [1805] 1 Ch. 37, V. A.; Vlontte v. 
biorey, [1911] 1 Ch. 18, C. A. 

(/c) Guy V. irat/i'rr (1802), 8 T. Ti. Tl. 314, C. A.; Hen do son v. Uvd«rwritmq 
and Ageuty Assaantion (1802), 6,5 L. T. 732, C A.; Priedman v. Thomtis (1884), 
9 P. I), 70; Fate v. Musehy (1800). >5 Vos. 480; seo Boyd v. Bisthojfshoim 
(1894), 38 Sol. Jo. 648 ; Maynard v. Eaton (1871), 9 Ch. App. '111. 

(1) Re South AvKricnn and Murman Go, Si parte Bank of Eu dand, snjrra; 
Triestman v. Thomas (1884), 9 J’. I' 70. If thoro ia no judgment, but only 
an agroefnent emlxidied III a judgn’s mder, thoro is no ost,oppel (/ficc v. Ihed, 
[1900] 1 Q. 11. 54, C. A.). A comproniiso !■! only eftoctmil as regards^nttera 
which were in issue when tho compioiniso wna enteiod into (Bennsit v. 
jWrmman (1843), 6 Beav. 360; and see tulo Kstoi’VEL, Vol. XIU., pp. .330,* 
331). As to ornering an interpleader issue, see Stevenson (i4) Ltd. v. 

Brownell, Heady and Others, ('taimants (1912), 56 Sol. Jo. 571, 0. A. As to 
taxation of costs on a compi-oinise, sec Balme v. Paver (1S21), Jao. .305; 
Langford v. Nott (1820), 1 Jac. & W. 201; Slorie Vi liective (ford) (fSlO), 1 
Jao. &W. 292, n.; Vincent v. Votner (1833), 1 My. & K. 212; Jie Hartleif (1861), 
30 Boav. 620 ; and as to taxation of costs gener^y, see title Soucitoeb. 
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Grounds on 
which 
compioinisc 
may be sot 
aside. 


nii.y other contract, and in certain cases also by the summary 
intervention of ^he court (m). 

If a judgment is signed by virtue of a compromise, the 
judgment may be enforced by execution as in a case which is 
contested (n). If an action is compromised and there is no consent 
to judgment, and the plaintiff then proceeds with the action, the 
defendant may, by a summons in the action, obtain an order staying 
the proceedings (<>). If there is a default in the carrying out of the 
terms of the compromise by the plaintiff or the defendant, the 
agreement for the compromise, if it has been made a rule of 
court (p), and if it relates solely to Ihe proceedings in the action, 
may be enforced by an application in the action (q). 

A compromise made in an action before the delivery of the 
defence, by agreement between the solicitors, may be pleaded in the 
defence if it completel/ disposes of all the matters in issue, but, if 
its validity is doubtful or it requires something further to carry it 
into effect, specific performance of the agreement should he asked 
for either in a counterclaim or in a separate action (r). 

302. The court may set aside or refuse to enforce a compromise 
upon any ground on whicli an agreement betv^een the parties may be 
invalidated («): thus, the court has set aside or refused to enforce a 
compromise on the ground that the agreement was illegal as against 
public policy (t), or was obtained by fraud (a) or misrepresentation, 


(rn) IfuilJersfiehl Ilanhniq Co , T,tiL v. TJuter {//.) tf; Son, Ltd., [Iflflfl] 2 Ch. 273, 
f'. A, ; Wdthvq v. Somhrson, [ IS'J7J 2 Ch. C. A.; Neah v. Gen'don Lennox, 
[1902] A. C. 40."); see titlo ('oisTK\cr, Vol. VJI., pp. 327 et aeq. As to the 
mcns^iro of (Inintigne in no action for hi each of Ihe ngieeraont. aeo ISayley v. Ihreh 
(1894), 811. (547. As to euforcciiient hy action for apccilic portorinanco, aeo Pryrr 
V. Gribb!e{\S~b), 10(h. App, J34; (hbbiy.Glamia (1841), 11 Sini. S84; Alwwiea 
V. Itobetta (1888), 38 Ch. 1). 2(5.3, C. A.; title Specific Peufotimanc]!:. The 
termination of an action is sufficient consideration for the contract {GriJjUth v. 
Sheffield (1758), 1 Eden, 73 ; Lvngriilye V. Porvflk (1821), 5 B. & Aid. 117 ; see 
Stephen v. Jlate^nan (/.crd) (1778), 1 Bro. C. C. 22). 

(n) As to filing a ]udgo’s order to consent to judgment, seo Debtors Act, 1869 
(32 & 33 Vict. <5. 62), s. 27, and title JUDGMENTS AND Orders, Vol. XVill., 
p. 189. 

(o) Judicature Act, 1873 (36 & 37 Viol. c. 66), s. 24 (7); Edtn v. Naish (1878), 
7 (J!h. D. 781. As to appeal, seo 'Vowniny v. Cage (170m, 1 Eq. Cos. Abr. 165," 
H. Tj. ; Re West Devon Gixot Ormaola Mwe (1888), 38 Ch. D. 61, C. A.; Piaani 
V. A.-O. for Gibraltar (1874), L. R. 5 P. C. 616, 625. 

(p) Smythe v. Smythe (1887), 18 Q. B. D. 644; Graves v. Oravea {1B92), 69 
L. T. 42d, affirmed 28 Ij. d. 668, 0. A.; Re Grimthorps {Lord), Beckett v. Qrim- 
thorim {Lord), [1908] 1 Ch. 666. 

* (>/) Scully V. Dundtmald {Lord) (1878), 8 Ch. D. (558, 668, C. A.; Alliance 
Pure Laid Syvdtcate, Ltd. v. MacLvrir’i Patents, Ltd, (1891), 7 T. L. R. 

699; see Re Oaudet Frrret Steamship Co, (1879), 12 Ch. D. 882. Aa to making 
on Hgreemont for a crjiupromiso a rule of court, see p. 167, ante; ae to a verbal 
agreement not included in the terms of settlement as drawn up, see Faber v. 
Lathom (Serf) (1897), 77 L. T. 168, Guy v. Walker (1892), 8 T, L. R. 314, 0. A. 

(r) Bristow v. Bridow (1848), 12 I. Eq. R. 329. As to counterclaim, see 
Wood V. Roioe (J620), 2 Bli. 595, II. L. 

(«) Hadderajield Banking Co., Ltd. v. Lister (//.) Son, Ltd., supra. 

It) lyindhill Local Board of Health y. Vint (1890), 43 Ch. D. 361, C. A.; see 
title Contract, Vol. Vll., p. 399. is- 

(o) Priestman v. Thomas (1884), 9 P. D. 70, 210; see Baiiibrigg* v. Moss 
(1856), 3 Jut. (n. 8.) 38 ; Bradish v. Gee (1764), 1 "KAoj, 73, 76. 
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or non-disclosure of a material fact which there was an obligation to Sect, i. 
disclose (b), or by duress (c), or was concluded under a mistake of An Ordin^ 
fact(rf), ignorance of a material fact («), without authority (/), or Action in 
under misapprehension or misunderstanding of such a nature that Kimt’s 
the parties were not ad idem (<j). A compromiso in ratification of a 
contract which is incapable of being ratified is not enforceable (/«); 
and a compromise which is conditional on some term being carried «^n. 
out, or on the assent of tho court or other persons being given to the 
arrangement, is not enforceable if the term is not carried out or 
the assent given effectually {i). 

An application to set aside a compromise of an action cannot be Mode of 
made by a summons in the action : an action should be brought to netting aside, 
set aside the compromise {k). 

A compromise will not bo set aside, when the party seeking to set 
it aside is guilty of delay in questioning it (f). 


Sub-Skot. 17.- Setvicc of I'tweeduitjs. 


303, Proceedings (wi) service of which is necessary should 


(i) Gilbert v. liudraH (1878), 9 ( 'li. D. 2u',t, G'. A.; teo Turner v. Gnen, [189,/] 
2 G'h. 205 ; see title Misbubbeskntation' and Fkaud, Vol. XX., pp. 082, 704. 

(c) Cnmmtmj v. Ince (1847), 11 Q. 13. 112. 

(</) V. fiatideraoii, [1897J 2 C'h. SO'l. 0. A.; JlmUlerii/ielil liankiiiff Co., 

Ltd. V. Lister (//.) tfr Son, Ltd., [1895] 2 (Jh. 273, 0. A.; w*o Re il'est Devon 
Qieat Consols Mine (1888), 38 f.'li. J). 51, G'. A. Ab to uiistiiko ’of law, see 
llotsworthy Uiban Couniil v. Holsivorthy Ilinul Council, [1907] 2 (Jh. 02; Lucy's 
Case (1853), 4 ])o G. M. & G. 350, C. A.; Cooper v. Ththba (18(37), L. R. 2 
U. L. 149 : 800 title Mis i'vke, Vol. XXI, pp. 16 rt seq. 

(e) I'umtvaJ v. Boyle (1827), 4 Rubs. 142 ; see Maynard v. Eaton (1874), 9 Oh. 
App. 414. 

(/) Neale v. Gordon Lennox, [1902] A. C. 465; Svnnjen v. Sioin/en (1857), 
27 L. J. (cm.) 35, affinned (1858), 27 L. J. (cil.^491, (J. A.; lillendir v. H'oud 
(1888), 32 Sol. Jo. 028, (J. A.; Kvmpshall v. Holland (1895), 14 R. 330, 0. A. ; 
see Thomas v. Jlewes (1834), 2 Ur. & M. 519, Little v. Spreadbury, [1910] 2 
E. 13. 658. 

(^) Lewis's V. Lewis (1890), 45 Ch. D. 281; TIukman v. Berens, [1895] 2 Ch, 
638, C. A.; Wilding v. Sanderson, supia. A compromise will not be .set aside 
on the ground that consent was given inadvcrtontly, without evidence of 
mistake or misapprehension {Be Davis, Duns v. Davis (1880), 13 Ch. 13. 861; 
see Harvey v. Croydon Union Burul Sanitary Autlun iiy (1884), 26 Ch. 1). 249, 
0. A. ; Holt V. Jesse (1876), 3 Ch. D. 177). 

(A) Great North-lVest Central Railway v. Charlebois, [1899] A. C. 114, P. 0.; 
Smith y. King, [1892] 2 Q. B. 643; see Be Onslow, Ex parte Kibble {1^1 H), 10 
Ch. App. 373. 

(i") FlumUy T. Horrdl (1869), 20 L. T. 473; Legh y. Holloway (1803), 8 Vos, 
213. 


i jfc) Emeria y. Woodward (1889), 43 Ch. D. 185; Gilbert v. Endewn, supra. 

1) See Wait y. Assets' Co.^ Bain v. Assets Co., [1906] A. 0. 317. 
m) As to service in vanous particular proceedings, see titloH Ai>miua1(XJ, 
Yol. I„ pp. 84—86 (warrant of airest); Bakkuuptcv and iNSor.VENCYj^Voffc., 
pp. 61 (bankruptcy petition), 313, 314 (notice of motion), 320 (service by 
post); CiiABiTiES, Vol. IV., pp. 333 (petition), 387 (summons), 340 (notice); 
CoifPANiES, Vol. V., pp. 17 et seq., 83, 306 et aeg. {lag^ process gonerallyl,' 
406, 696 (winding-up petition), 661 (service on stannarjes mining company), 
764 (service on quasi-corpontionB); County Coubts, Vol. VIII., pp. 619 
d seg. (service generally) ; Exbcutobs and Adiunistbatous, Vol^ XIV., 
pp. 1|6 ' et seg. (probate bueiness) ; Husband and Wife, VoL XVL, 
608 d stg. (citation and petition m divoice proceedings); Intebpleadbr, 
YoL XVEL, pp. 600, 601 (interpleuder summons} ; Lunatics and Febsons of 
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Sect. 1. 

An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 

iScrviCQ of 

TIUtlCCH ibSUCl] 

fioiii offices 

of the coui t. 


pimd /acie be served personally (n). Where personal service is not 
necessary, proce’ediiigs are sufficiently served if left, within the 
]irescribed hours (o), at the address for service (p) of the person to 
he served, with any person residout at or belonging to such place, or 
if posted in a prepaid registered envelope addressed to such person 
at such address (q). 

S04. Notices sent from any office of the Supreme Court may be 
sent by post; the posting of such notices is sufficient service, and 
the time ut wliich the notice ^\ould be delivered in the ordinary 
course of post is considered the time of service (r). 

UnsounI) Mind, Vol. XIX., p. 417 (notice of petition); Moutgage, Vol. XXI., 
pp. 150 (redornptioii action), 270 (tVneclosure); Paiujamum’, Vol. XXL, 
pp. 614 et (appollato pioccdiiro) ; PARrNBirsmr, Vol. XXI1., pp. 42 et neq. 
(iicLioiia aguiiist imlncirt); ItKMiNUE; SliiiTiNG and Navigation; SrECinc 
Phui'ohmanck, Tkuhts and TfiusTKJvfl. 

(w) Oomparo Jarvia v. Jfemmtmjs, [1012] 1 C'h. 402. Except when a 
soliiitor ugrei'.H to accept eervice, jiioional norvico is icquiied of a \tiit of 
HuinmoiiB (It. S 0 , Ord. 0, r. 2 ; Oid. 10, r. ; see p. 115, ante); a iiotaco of a 
writ of Hiinnuons out of tlio jiirihdiclion (i/nd., tlrd. 11, r. 7; seo p. 122, ante); 
a doenmont other tlian ii writ of • iiiunionH by wh'idi proceeiiings sue cominencod 
(i/nrf , Old. 41, r. 4); c.y., an origiimting buiniiions {ihui., Ord. -54, r. 4l5), or 
petition {ihid,, Old. 52, ir. 16, 17), or oiigniating special caso (tbid., Ord. 34, 
r. 8), or iiotico of oiigiiiiitiiig motion {ilnd., Oiil. 52, r. 3; Old. 07, r. 5); an 
order which m.<y bo onfoicod by ntfachinont {ibul., Ord. 44, r. 2;- but see tbul., 
Ord. 31, r. ^2); a tbiiil party notice {thtd., Oi'd. 16, r. 4S) , an ordci to do an 
act {ihiii., Ord 41, r 5); a suinmoiis to attend chiimbors in tlui Ohunoory 
Division under tbul , Oul 55, i !(}; copy dcfonco and countorcliiim -boivod on a 
person not a party to the action {ihtd., Ord 21, r. 12); notico of judgment or 
order niuli'r ilml., Ord. 10, r. 40, unless dispen-bed witli under thnt, Old. 55, 
r. 35, or undor itof., Ord. 10, r. O-l. Where personal service is noccssaiy, it 
sboiikl bo ollocteil as nearly as in.i> bo in manner picsciibcd for Iho pcisonal 
sorvn’o of a writ of siiminon.s [ihul , Old 07, i. 5; soo lintnmuui v. dalland, 
[1880] W N 108; and see p.' 115, ante) A govornor of a pii^m c .iiinot rofuso 
to allow M'rvico on a piisoner in l)i.s custody {Danso'/i, v. Le Ciqitlaui (1852), 7 
Exch. 007); and see tith' Prisons, ]) 252, /loat. 

(ri) llofoio 0 p.m., cxccjit on iS.iinrda_\s, on Sitnrday.s before 2 pm. (see 
R H t'., Ord. 04, r. 11), und sec title 'I'lSiE. If the pioceodmg is served after 
2 p.m on Satuiday, it is deemed to bo sorved on the following Monday ; if after 
6 p.m. on any other weekday, it i.s deemed to bo served on tlio following day 
(E. S. C., Orel. 04, r. 11). 

(^>) See E. S 0 , Ord. 4; Ord 12. As to service on the solicitor on the record, 
sea Ve la I*ule {[■uih/) v. PnL (1885), 20 Ch. D. 351, C. A.; Callow y. Young 

t l880), 55 L. T. 643 ; fie Wnrtl, MtHa, Withnm and /Minbert, De Mora v. Conxtha, 
1887] W. N. 194; Pavidsoii r. Leslie (ISl.'i), 9 Beav. 104; IVrnjht v. King 
1816), 9 161; and seo,E. S. 0., Ord. 67, r. 7. As to service on the 

solicitor of a person who is not a party, see thid., r. 8. An order (except for 
attachment) is rcguluily scived, u an olBco copy of the order is exhibited; it 
is not necessary that the original should be shown (i5id., r. 1). The coui-t or 
a judge mnj’ now direct that a summons, order, or notico be served on a party 
in^foreign country [tbul., Oid. 11, r. 8 a); seep. 122, ante. 

^ E. S. 0., Old. 07, r. 2. As to sorvico of an order giving leave to sign 
judgment, see Farden v. Rtthter (1889), 23 Q. B. D. 124; Jloptem v. liobertaon, 
[1881] W. N. 77. As to service oy port, see E. S. C., Ord. 67, r. 2; Kemp v. 

' K’awAfyn, [1894] 1 U. B 683, C. A. As to prepayment in the case of service by 
post, see Walthtimstow Urban District Council v. I/enwood, [1897] 1 Ch. 41; 
Jiminez v. Owen, [1883] W. N. 232; Letgh v. Stogdon (1895), 90 L. T. Jo. 359. 
As to proof of gating and delivery of letters, see title Evidence, Yol. XIH., 
pp. 560, 657 As to soivioo by post, sco, further, title POST OiTlcB, Vol. XX IT., 
p. 257 et aeq. 

(r) 11. t’. 0 , OiiL 67, r. 3; Diswp v. Helps (1846), 2 C. B. 46; Hornsby y. 
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305- Where no appearance has been entered, by a party or 
where an addrosa for service has not })ccn given («), proceedings in 
respect of which personal service is not requisite may be served 
by filing them with the proper officer (f). 

306. Where personal service of a pioceediug is required and 
prompt personal service cannot l)e eiTocted, the court or a judge (a) 
may order substituted or other service or the substitution of notice 
for service by letter, public advertisoniont, or otherwise (h). 

SuB-SEor. 18.—('■}. 

(i.) Modf. 

307. An action may be tried by a judge alone, or by a judge with 
a jury, or by a judge sitting with assessors, or by an official or special 
referee with or witliout assessors (d). 

308. Ill actions of slander, libel, false imprisonment, malicious 
prosecution, seduction, or breach of promise of marriage, the 

Jtolmon (1856), 1 (J. 1$. (n, s ) Oil; Moore Fomt (1873), 6 L, It. Ir, 112, cl A .; 
I'oli'iH V. Lewit (1816), 2 0. li. 60; f)of(/rni v. I'oltpihoun (1886), 20L. It. Jr. 361, 
C. A.; Keinjiv. WauUtjn, [1834] 1 Q. 11. -'>8.3, C. A.; JInd>>on v. I.onth (1873), 
6 L. It. Ir. 63, C. A.; Adatns v. Jhuhitmin (1S85), lit L. Jt. Jr. 232; Lrwts v. 
Emna (1871), Ij. E. 10 (’. I' 237. 

(«) S(«oll. S. Ord 1 ; Ord 12 

(<) Had , Old. 67, r 1; m'O I <rnnj v. Tlumos (KS8S), .78 L. T 20. The follow¬ 
ing pi'uoeedingK have boon hold to ho i)ro])erly soi-vod by filing —Notice of 
motion for jiidginont {Moitoii v. MiUer (1876), 3 Ch. ]). .716, C’. A.); notice of 
motion for loiiTO to issuo writ of :itt.iohm<Mih (/(e Morris, Moi ns v. Fowler (1830), 
11 t'li. J). 151 ; Re Frans, Frans v Noton, [1893] 1 (!h. 2.72, (’ A.; comparo Hr 
Jhvmctt, Rassrli v. Jiimvtf, [183t] .3 Cli. 173); nctioo of intention to proceed 
(.Iforison V. Tfl/rr, [1906] W. N 31). amended writ of Miiiumons (damava Rail 
Co. V CalomaiRank, [130.7] 1 Oh 677, 0. A.), w;it of inqiniy or order to assass 
tlamnges, but notice should he given to defoiidant (Yearly Practice of the 
Hupromo Court, 1912, p. 1120); order of revivor {,fa<kson v. KtUiam, [1891] 
W. N. 171); statement of chum after uineiwlment ol writ (RouthaJl Berehitment 
Syndimte v. Dunsdon (1307), 36 Jj. T lOi)) The rule does not apply to a 
summons for the appointment of a receiver alter judgment signed in default of 
apportranco {Ttlliny. lAd. v. Blythe, [1833] 1 Q. B. o.')7, C. A.); or to a summons 
for directions [Re Norman, Norman v. Norman [1300] W, N. 1.73). As to an 
application for a charging older, sco Yearly Practice' of the Supreme Court, 1312, 
pp. 664, 665 ; and as to an amended originating summons, see Yearly Practice 
of the Rupieme ('onrt, 1912, pp 1120, 1121. 

(а) As to the me.aning of the expression " the court ora judge,” sec note (/), 
p. 103, ante. 

(б) E. S. 0.,Ord. 67,r. 10 ; see tAui., Ord. 10; and see p. 117. aide; ife If7ioJ7rv, 
Ex parte B'ar6?/r7(1883), 24 Ch. P. 364, C. A.; RrT/ondon County Council, [1901] 
W. N. 7, 0. A.; Hamilton v. Thomas, [188.3] W. N. 31; Whyte-Mth ills v. lV?iyte~ 
Melville (1888), 4T.Tj.E. -131; Tfmit v.Ansiin, Exparte Mason (1882), 9 Q,B. I). 
698, 0. A.; Roudey v. Honthviell (1883), 71 L. T. 805; Jarvis v. Hemmings, [1312] 

1 Ch. 462. . 

(e) As to the hearing of the parties at trial, see title BAliiiisTF.ttS, Vol. II., 
pp. 403 el aeg., and, as to subsequent iirocediue, see title JuDOitENTS ANl> 
Ohders, Vol. XVIIJ., pp. 137 et seq. As to the duties of registrars, see ibide, 
pp. 203, 204; R. S. C., Ord. 62, r. MA; Re F inptre Guarantee grid Itmirancje Co., 
He Assurance Corupanies Act, 1909 (1912), 56 Sol. Jo. 444. As to the effect 
of statements of counsel made at the trial, see titlos BarbistEbs, Yol. II., 
p. 46t; Evidence, Yol. XIII., p. 462. As to the enforcement of Orders of 
Court, see titles Execution, Yol. XIV., pp. 1 et aeg.; Judomehts and Ordesb, 
VoL XVIIL, pp. 219 el seq, 

[d) E. S. 0., Ord. 36, rr. 1-7; and see the text, infra. 
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Practice and Procedure. 


SiWT. 1. 
An Ordinary 
Action in 
tliB King’s 
Bench or 
ChanceiT 
Division. 

General rules 
as to trial 
with or with¬ 
out a jury. 


plaintiff or the defendant is entitled as of right to have the issues 
of fact tried by a judge with a jury. The plaintiff or defendant should 
signify his desire to have a jury at the time when the summons for 
directions is heard. The order made on the summons for directions 
Hhoiild state whether the action is to be tried by a judge or by a 
judge and jury(c). 

309. Causes assigned by the Judicature Act, 1873 (/), to the 
Chancery Division are tried by a judge without a jury, unless 
otherwise ordered (g). 

The court or a judge (h) may direct a trial without a jury of any 
question or issue of fact, or partly of fact and partly of law, in any 
cause which, before the passing of the Judicature Act, 1878 (/), 
could without any consent of parties have been tried without a 
jury (i); or of any cause requiring any prolonged examination of 
documents or accounts, or any scientific or local investigation (A). 

In any other cause, if any party applies on ilie hearing of the 

(s'! n. S. G., Old. j 4, r. As to a defendant in an action in the Chancery 
Dineion who counterclaims for damages for libel, see Kinnavrd [Lord) v. 
Field, [190o] 2 Oh. JiSl, C. A. The riilos preserve the right to trial by jury 
(Jenkins v. lUuhhy, ["1891] 1 Ch. 484, C. A.; Ilartnr/ Brothers & Co. v. North 
WrMem of Uruguay Raid. Co., [189.1] 2 Q. B. 400; The Temple Bar (1885), 11 
P. D. 6, 0. A.; Ttmsony. Wilson (1888), 38 Ch. D. 72, 0. A.). The order for 
directions or the order giving leave to defend imdor J1 S Ord. 14, must 
state whether an action is to be tried by or without a jury, and, if by a jury, 
whether by a special or common jury (ibid., Ord. 54, r. 32 ; and see Kelley v. 
Doiine, [1912] 2 K. B. 482, 0. A.). The former procedure under R. S. C., 
Ord. 36, rr. 2, 6, is now inapplicable in all cases in which theie has been a 
summons for directions and tho mode of trial has been dealt with therein; see 
Kelseif V. Jhune, supra. As to the. summoning of jurors to the High Court, see 
title Juries, Vol. XVTIL, p. 237. 

(/) 30 & 37 Viet. c. 66. 

(g) R. S. C., Ord. 36, r. 3. As to actions assigned to the Chancery Division, 
see Judicature Act, 1873 (36 & 37 Viet. o. 66), s. 34; title Courts, Vol. IX., 
p. 60. As to directing trial by jury in an action in the Chancery Division, see 
Gardner v. Jay (1886), 29 Ch. D. 60, C. A.; Mangan v. Metropolitan Electric 
Snpyly Co., [1891] 1 Ch. 551, 0. A.; A.-U. v. Vyner (1890). 38 W. R. 104, 
0. A.: Caote v. Ingram (1887), 35 Ch. D. 117 ; Thornton v. Union Discount Co. 
of London (1891), 7 T. fj. R. 410, C. A:; Swindell v. Birmingham Si/ndicate 
(1876), 3 Ch. D. 127, l.‘i3, 0. A. ; ■Jlnstim y. Tohm (1879), 10 Ch. D. 568, 666, 
0. A.; Re Martin, Hunt v. Chamhers (1882), 20 Oh. D. 365, 37.3; Cardinall T. 
Cardinall (1884), 26 Oh. 1). 772; Reynolds and Oibson v. Bank of Liverpool (1892), 
8 T. L. R. 46; Sheppard v. Otlmore (1885), 63 L. T. 625; Lynch v. MacDonald 
(1887), 37'Ch. D. 227, C. A. ; Ehrmann v. Ehrmann (1895), 72 L. T. 648, 
C. A.; Ktnnaird (Lord) v. Field, aujtra. If an order is made for the trial 
by jury of an action in tho Chancery Division, tho action is generally trans- 
ferred to the King's Roiich Division (R. S. C., Ord. 49, r. 3; see p. 168, ante; 
and see Re Martin, Hunt v. Chambers, supra ; Warner v. Murdoch (1877), 4 Ch. 
750,sO. A. ; Mangan >. Metropditan Electric Supply Co., supra; Forrester v. 
Junei, [1899], W. N. 78). 

(h) As to tlie meaning of the expression “ the court or a judge,” see note (/), 
m 103, ante, 

(t) R. S. C., Ord. 30, r. 4. This rule relates to actions which before 
1873 wore brou^t in (he Court of Chanceiw or the Court of Admiralty 
(Jenkins v. Bushbg, supr.i, at p. 490; The 2’emple Bar, supra; Baring Brothers 
<£ Co. v.'-'North Western of Uruguay Rail. Co., supra; FemMssy y. Oforfc (|1887), 
37 Oil. D. 184, C. A.). 

(A) Jenkins y. Bushhy, supra; Shafto y. Boldeow, Vaughan if Co., Ltd, (No. 2) 
(1687), 67 L. T. 17; Swyny y. North Eastern Rail. Go. (1896), 74 L. T. 88, C. A. 
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snmmons for directions for a trial with a jury, an.order should be 
made for such a trial (/). 

In every cause, unless a trial with a jury is ordered under the 
rules above referred to {m), or either party has obtained an order to 
have a trial with a jury (n), the mode of trial is by a judge without a 
jury, but the court or a judge may at any time order any cause to be 
tried by a judge with a jury, or by a judge sitting with assessors, or 
by an official or special referee with or without assessors (o). 

310. Every trial of any question or issue of fact with a jury is 


(Z) !R. S. 0., Ord. 54, r. 3*2. Aa to the present practice, see Kehey v. Doune, 
[1912] 2 K. B. 482, C. A. See also The Temple Bar (1885), 11 P. D. 6. 
0. A.; Ttmaon v. Wtbon (1888), 38 Ch. I). 72, 0. A.; Thornton v. Union Biaeount 
Co. of London (1891), 7 T. L. R. 410, 0. A.; Mangan v. Metropolitan Electric 
Supply Co., [1891] i Ch. 651, G. A. ; Wool/e v. De IJraam (1899), 81 L. T. 533, 
C. A.; Macartney v. Macartney (1909), 25 T. 1j. R. 818 ; Baring Bivthera Co. 

V. NoHh Weatern of Uruguay Batl. Co., [1893] 2 Q. B. 406 ; Colta v. Civil Servue 
Aaaocialion (1884), 26 Ch. 13. 629; Trower v. Law Life Aaaurance Society (Wfi5), 
54 L. J. (q. li.) 407, 0. A.; Lowen/eld v. Loiveufeld, [1903] W. N. 90 ; Moore v. 
Deakin (1886), 53 L. T. 868; Tomley v. Ileffer (1881), 19 Q. B. D. 153; Brink- 
water V. Union Bank of Manchester (1886), 1 T. L. H. 362; Thompson v. liourke, 
[1892] P. 244. C. A. 

Zm) Ihid., Ord. 36, r. 6. 

In) Under ibvl , r. 2. 

(o) Ibid.,Ovd. 36, r. 7; Jenkina v. Buaklg, [1891] 1 Ch. 484, 490, C. A.; 
Coote V. .Ingiam (1887), 35 Ch. D. 117 ; A.-G. v. Vyner (1890), 38 W. R. 
194, C. A.; Ttmaon v. Wilaon, supra; Kinnatrd {Lord) v. Field, [1905] 2 
Ch. 361, 0. A.; Be East London Batl. Co, Oliver's Claim (1890), 24 Q. B. D. 
607, C. A.; The Temple Bar, supra; Moss v. Bradhurn (1884), 32 W. R. 
368; Baring Brothers tfc Co. v. North Western of Uruguay Bail. Co., supra; 
Mangan v. Metropolitan Electric Supply Co., supra; Thornton v. Union Discount 
Co. of Ijondon, supra; Case v. KWis (1892), 8 5?. L. R 610. Applications as 
to the mode of trial of a cauae or issue in it should be made under the siunmous 
for directions (R. S. C., Ord. 30). As to a trial by a judge with assessors, see 
Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 66; R. S. C., Ord. 36, r. 43; 
Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 31 (1); Hatterslcy cf- Sons v. 
Hodgson (1906), 21 T. L. R. 178, C. A.; Steamship “ Gannet " (Owners) v. Steam¬ 
ship Alyoa" (Owners), The “ Oannet," [1900] A. 0. 234 ; The City of Berlin, 
[1908] P. 110, C. A.; The Honing WtUem JL, [1908] P. 12.5, C. A. Aa to official 
and special roforoes, see note (c), p 133, ante. As to the trial of causes and 
issues by a commissioner, see Judicature Apt, 1873 (36 & 37 Viet. c. 66), s. 29, 
and R. 8. C., Ord. 36, r. 44. As to the trial of separate issues, see jKrehl v. 
Burrell (1878), 10 Ch. D. 420, C. A.; Lowe v. Lowe (l878), 10 Ch. D. 432, C. A. 
As to trying different questions of fact in one action at different times, see 
B. S. 0., Ord. 36, r. 8; riercy v. Young (1880), 15 Ch. D. 475; Emma Silver 
Mining Co. v. Orard (1879), 11 Ch. D. 918, C. A.; Smith v. Hargrove (1885), 16 
Q. B. D. 183; Simeon and Mason v. New Brunswick Trading Co. (1888b 5 T. L. R. 
148; Philipps v. Philipps (1880), 6 Q. B. D. 60, as cited in Yearly JPractice of 
the Supreme Court, 1912, p. 477; Bent v. Sovereign Life Assurance Co. (1879), 27 

W. R. 579 ; Tasmanian Main Line Bail. Co. y. Clark (1879), 27 W. E. ^77; and 
see R. S. 0„ Ord. 18, r. 1. As to the mode of ascertaining the law apracable to 
the facts of the case as administered in out other pa^rt of the Ring’s dominions, 
see British Law Ascertainment Act, 1859 [22 & 23 Viet. o. 63); tiue RviDliKCX,* 
Vol. XIII., pp. 490, 491. The order for the settlement of tiie case is obtained 
on motion ; see Daniell’s Chancery Practice, 7th ed., jpp. 1606—1608. As to 
similar provisions in relation to foreign law, see Foreign Law Ascorfaainment 
Act, 1661 (24 & 26 Viet. c. 11); title Evidekob, Vol. XIII., p. 491, 'As to the 
examination of witnesses in reference to a suit pendhtg in a foreign tribunal, 
see title EvniBKCE, Vol. XIII., pp. 630, 631; Ecdee « Co. y. LouiavBle and 
Nashville Bailroad Co., [1912] 1 K. B, 135, 0. A. 
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Sect. 1. 
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Chancery 
Division. 

fil)ecial jury, 
riiice of 


Notice by 
plaintiiT. 


Notice by 
defendant. 


by a single judge^ unless it is specially ordered to be tried by two or 
more judges (p). 

311. Either the plaintiff or tlie defendant, in any cause in which 
lio is entitled to a jury, may, by obtaining an ordor for a special 
jury, have the issues so tried (q). 

(ii.) /Varc. 

312. There is no local venue for the trial of any action, except 
where some statute provides for such venue (r). In every action 
in every division the place of trial is to bo fixed by a master on 
the hearing of the summons for directions or on an application 
thereunder (s). 

(iii.) Xofirf. 

313. Notice of trial may be given by the plaintiff or other party 

in the positiem of the plaintiff with the reply, if any, whether it 
closes the pleadings or not, or, where no ordor for reply has been 
made, on the cvjiiration of four days after the delivery of the 

defence or the last of the defences, or ai, ;tny time when the issues 

of fact are ready for trial (/). 

314. If the ])laiiitiff does not give notice of trial within six 
weeks after the time when he first became entitled to give it, or 

(ji) R S. 0., (>i(l. ;{(), r. 0 ; Piron v Varrer (ISSC), 18 Q. U. I). •l.'J, A. 

Afi to tnajrt lit bar, soo U. ▼ Jumeson (1898), 80 J. J-’. 80U; Anderson v. Uonie 

0894), 10 T. Ij. k. cj. a. 

( 7 ) U. S. Ord. 88 , r. 7 ; compare Krlsnj v. Dnune, [1912] 2 K. II. 482, 
C. A.; and beo title JuiiiES, Vol. XVll., p. 284 ; MVMtr v. Apjtleton (1890), 
82 L. T. 701; Griffiths v. Griffiths (1898), M T. L R. 184; /,ui<=toU r. diipp 
(1891), 8 T. L. R. I.'IO As to the trial of a cause with a special jury of the 
City of Ijondon, see Jlarnes v. /Mivsim (1911), 18 Com. Cas. 74. 

(r) R. S. C.. Ord Ufi, rr. 1 , lA. Local venues were abolished by the Judicature 
Act, l87o (38 & 39 Vict c. 77) (see tliiel., Schod. I.; R. S. C., Ord. .36, r. I), 
and the exception only rofore statutes passed since that Act {Brnklen v TIuU 
Doths (h , [1893] 2 Q B. 93) The riiblio Authontios Protection Act, 1893 (.i 6 
& .)7 Vict. c. 81), e. 2 (a), repeals so much of any public fjeiieral Act is 
provides that any procoedin(; to which that Act applies is to bo commmiccd in 
any particular place ; see title Puhlic AX'THomTJES and Punuc OmcEiis, 
pp. 338 sr,<j., jmt. 

(») R. S. C., Ord. . 74 , r. 32._ As to the rights of the Grown, see titles CoNBTl- 
TirrtoNAii Law, Vol. V,, p. 411, and Crown Practice, Vol. X., pp. 18, 149. In 
cases 111 which the Grown is not concerned, and in which there i'^ no local venue, 
no plaintiff'can now select the place of trial of an action as of right (R. S. C., 
Ord. 36, r. 1, as altered hv R. S. 0., July, 1902); tho selection of the place of 
trial is a matter for the discretion of the mostoi', to be determined according 
to the balance of convemenco and the interests of justice ( trinsianfei/ v. Kendal 
0902), Times, 28th Octnljfli); see Thorogoinl v. Newman (1906), 31 Sol. Jo. 81; 
Lener lirothers v. Assonatetl Newspajjers (1907), Times, 3i’d Juno. The place of 
trial is to be fixed by tbr> order made on tho summons for directions, but may 
subsei^uontly he altered for sufficient cause on notice under a summons for 
d’rei'tions (R. S. C., On! 54, r. 32; but sec Kelseij v. Donne, supra), 

(t) R. S. C., Ord. 36, i. 11 ; see Freeman v. Sprtngham (1863), 14 G. B. (:^. a.) 
197; Jlobinaon v. Caldwell, [1893] 1 Q. B. .519 ; lieresfard v. (jerfiAs (1887), L. B. 
2 C. P. 283. As to the tiial of commercial causes, see Harry v. Peruvian Cor- 
poration, '[1896] 1 Q. B 208, C. A.; Barnes v. Lawson (1910, 16 Com. Cas. 74. 
As to the form of notice of trial, see R. S. 0., App. B, t'onri No. 16. The 
notice must he in writing (B. S. C., Ord. 66 , r. 1). As to sei'Tico, see pp. 169 
et seq,, ante. 
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within sucli extended time as may be allowed, the defendant may 
give notice of trial (a) • 

315. ^.reri days’ notice of trial must be given, unless the party 
to whom it is given consents or is under terms or has been ordered 
to take short notice, of trial, or unless it is otlierwise ordered (b). 

316. Notice of trial for Liondon or ^Middlesex, Manchester or 
Liverpool, is deemed to be for any day after the expiration of tho 
notice on which tlio trial may come on in its order upon the list: 
elsewhere, it is deemed to be for the first day of the then next 
assizes at the place for ^vhich notiee is given (c). 

317. Notice of trial cannot be countermanded except by consent 
or leave {<!). 


Sbot. 1. 
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(iv.) Entry. 

318. After notice of trial has betm given, tho action may be Entry, 
entered for trial, although tho pleadings are not closed (<■). 

m 

319. If notice of trial in London or Middlesex, Manchester I’mctice in 
or Liverpool, has l>oen given, and the part}' giving notice does not 

enter the action for trial on the day or day uftor giving notice, tho Maiic^stCT 
party to wliom notice has been given may, unless the notice has undLiverpc^l. 
been countennandod, enter tho trial within four days (/), In 
London or ]\riddlesex, Manehn.ster or luveriwol, unless either 
])arty <*riters the trial within six days after notiee of trial, the notice 
18 no longer in force (//). 

320. If notice has been given of trial elsewhere than in London Practice 
or Middlesex, Manchester or Liverpool, either parly may at any elsewhere, 
lime, not less than seven days before theisommission day appointed 

for tho place, enter the action for trial at the next assize.s, at the 

(o) 11. S Ortl. ao, r. 12 Tho ilofondanl in.iy iiitply to dismiBB the action 
ih(i)\ see Ennnikrii v J'ltirtey (ISSo), 11 Q. 11. 1). ; Evelyn v, Evelyn 

1871>), la ('ll I). DIS; Eiumon \ y'lS77), 20 W. K DW; Jtobarlav. French 
(180.5), 43 W. K. 2.58, P A ; (’rule v. Jhn'lett (1S84\ 27 Oh. D. 3.54; Sievter v. 

(1<S96), 74 L. T. 0. A,; Amhroue v, Eielyn 11 Ch. D. 

759; Itoberta V. 1 Ch. 52; IVtltnoU v. Freehold llonae Eroperiy Co. 

(1885), 52L. T. 74.'}, C A ; title JunoviKK’i's and Okders, Vol. XVHI, p. 188. 

(5) 11. H C., Od. .'ll}, r. U; laakier v. Tekeian (1892), 67 L. T. 121; Baxter 
V. Huldaworth, [1899] I Q. 11. 260, 0 A.; Pretty v. Nauscawen (1873), L. E. 9 
Exfh. 42; lie Prhujle it (Jo., Pou nail v. I'rinyle <fe Co., [1903] W. N. 208 (^o 89 
L. T. 743). Short notice of trial is four days’ notice, unless otherwise ordered; 

SCO E. S (]!., Ord 04, r. 2. 

(<■) Ibid., Ord. 36, rr. 17, 18. 

{d) Ibid., r. 19. Ijeave may be given subject to such terms bb|q costs or 
otherwise os may be just {%hicl.). 

(e) lUd., rr. 15, 16, 30. 

(y) Ihvl., I. 20. As to couiitennaiiding notice of trial, see tiie text, aupri. 

As to lists for Loudon and Middlesex, sra ibtd., Ord. 36, r. 29 As to setting 
down a cause for further consideration in the (^anoery Division, see ibid., 

Ord. 36, r. 21. , 

(g'f lind., Ord. 36, r. 16. As to special sittings for trials at Liverpool and 
Manchester, see ibid., Ord. 36, r. 22c; Order in Council of 29tli June, 1909, 

[1909] W. N. Pait II., 263. 
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district registry, if any, of the city or town where the trial is to be 
had, or with the associate (ft). 

(v.) l‘ostponemetd. 

321. The judge may postpone or adjourn a trial for such time, to 
such place, and upon such terms, if any, as he thinks fit (i). 

(vi.) Impounding JJocumeuta. 

322. Documents which have Iteen put in evidence on the trial of 
an action are in the custody of the court and may be impounded by 
order of the court. Impounded documents, while in the custody of 
the court, must not be parted with; they may not be inspected 
except on a written order signed by tlie judge on whose order they 
were impounded and by the president of the division in which they 
are impounded (/c); and they must not be delivered out of the 
custody of the court except on an order made on motion in open 
court; but, upon the request in meriting of the law officers of the 
Crown, or either of them, or of the Director of Public Prosecutions, 
they must be given into the custody of such law officer or 
Director (7). 

Suu-Skct. 19 .—Costa (to). 

(i.) JuriathcHon to Aivard Costa. 

323. Subject to the provisions of the Judicature Acts (m) and of 
the Rules of the Supreme Court, and to the express provisions of 
any statute, the costs of and incident to all proceedings in the 
Supreme Court (a), including the administation of estates and trusts. 


(A) E. S. C., Oixl. 3(», r. 22 b ^ the trial may be entered later by leave (ibid.). 
As to entries for trial in other district registries, where there is no distiict 
registry for the asair.e town, see ibid., r. 23. As to lists of causes for trial to 
be provided by district remstries, see ibid., rr. 24—28. 

(%) Ibtd., r. 34, “ if he think it expedient for the interests of justiee ’’ (ibid.), 
I f toe action is not in the week’s printed list, the application should be made 
by summons in chambers, if it is iu the week's printed list, the application 
should Iks made iu court (Yearly Practice of the Supreme Court 1912, p. 488). 
As to postponement, see ^'fruarf v. Olcuislone (1877), 7 Ch. D. 304; Smith v. 
Chorleg District Council, [1897] 1 Q. B. 532, C. A. ; Fairburn v. Household 
(1885b 53 L. T. 513, C. A. ;./fc Wickham, Marony v. Taylor (1887), 36 Ch. D. 
272, C. A.; lydall v. Martinson (1877), 5 Ch. D, 780 ; Boueicault v. Boueicavit 
(1888), 4 T. L,‘ E. 195, C. A. 

(k) For dncuuients impounded by the Court of Appeal an order of that court 
is necessary (E. S. C-,‘ Ord. 42, r. SSa). 

(0 Ibid. ; see Re a Solicitor, Ex parte Incorporated Law Socidy (1891), 65 L. T. 
68^. 

S m) As to the Judicature Acts, see note (o), p. 177, post. 
n) As to costs generally, see titles Action, Yol. 1., pp. 3, 5, 14, 23, 54; 
Damages, Yol. X., pp. 326 et eeq. ; SouciTORS. As to costs in particular 
matters, see titles Admiralty, Yol. L, pp. 79, 90, 96, 103, 114, 119, 
1,26, 134; Agmoulture, Yol. I., p. 266 (arbitration); Arbitration, Yol. L, 
pjE 468, 467 (spednl lase), 470,_ 471 (arbitration), 477 (application to set 
aside award), 48o (reference for inquiry), 490 (reference for trial); Bankers 
AND Banking, YoL I., p. 646 (producuon of oankers’ books); Bankruptcy 
AND InsulvbnoT, Y(d. pp. 105 et aeq. (liability ctf official reestYsrl, 
115 (costs in case of co-debtors), 127 et aeq. (costs in trustee's accounts), 
141 (witness), 283 (liability of official receiver); 234 (liability of 
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trustee), 262 (banki-upt’s costs), 279 (trustee’s costs), 290 (summary 
cases), 303 ^ppoal), 308 (appeal), 321—323 (costs gouerally ); 344, 352 (coats 
under the Debtors Act); Bastakoy, Vol. II., p. 434 (court’s discretion); 
Bills of Exchange, Pkomissohy Notes, and Negotiable Instru¬ 
ments, Vol. II., p. 526 (action on negotiable instrument): Charities, 
Vol. IV., pp. 340 et aeg. (charity matters generally); Gomfanies, Vol. V., 
Pp. 113 (reduction of capital), 290, 291 (action on behalf of shuroholders), 337 
(debenture-holders* action), 410, 411, 413, 421, 434, 448 et «ey., 467, 477, 479, 
483, 623 ei eeq., 639, 664 et aeq., 684, 596, 696 (winding up); (/OMPULSORY 
Purchase of Land and Compensation, Vol. vL, pp. 83 et seg., 93et«eg.; 
Contempt of Court, Attachment, and Committal, Vol. VII., p. 317 (con¬ 
tempt proceedings); County Courts, Vol. VIII., pp. 578 et aeq. (general 
principles of county court costs), 609 (appeal), 664 (uconsiug matters), 674 
(parliaiuentary elections); Courts, Vol. IX , p. 46 (proceedings before Privy 
Council); Criminal Law and Procedure, Vol. IX., pp. 429 (paj^ment of costs 
by administrator of convict’s property), 448 (costs m case of inconigible rogue); 
Crown Practice, Vol. X., pp. 12, 26 (informations), 35 (petition of nght), 
39 (inquisition of escheat), 62, 76 (habeaa eorpua), 125 et aeq. (mandamus), 140 
{quo luarranto), 154 (prohibition), 203, 211 {rertioran); Discovery, Inspection, 
AND Interrogatories, Vol. Xl., pp. 55, 56, 90, 113; Distress, Vol. XL, 
p. 203 (replevin proceedings); EcciJi-SiASTlCAL Law, Vol. XL, p. 519 (pro¬ 
ceedings in ecclesiastical courts); IiIlections, Vol. XII., pp. 250, 252, 253, 255 
(appeals from decision of revising barrister), 421, 472 et «eg. (parliamentary 
election petitions), 629 (criminal proceedings); Estate and Other Death 
Duties, Vol. XIIL, pp. 226, 228 (proceedings for recovery of overpaid duty); 
Execution, Vol. XIV., pp. 32 et aeq. (exocutnma), 100, 101 (garnishee proceed¬ 
ings), 127 (examination of debtor); Execi’tors and Administrators, 
Vol. XIV., pp. 180 et aeq. (probate actions), 302 (payment into court), 330 (actions 
by and against peraonal representatives); Family Arrangements, Vol. XIV., 
p. 552 (a^on to sot aside family ariangoments); Fraudulent and Voidable 
Conveyances, Vol. XV., pp. 91, 106; Friendly Societies, Vol. XV., p. 179 
(friendly society arbitrations); Gaming and Wagering, Vol. XV., p. 271 
note (e) (e ffect of pleading GaniLug Act); Highways, Streets, and Bridges, 
Vol. Xvl., pp. 146 (indictments to enforce repairs), 227 (proceedings by local 
au&ority); Husband and Wife, Vol. XVL, pp. .374, 375 (removal of restraint 
for payment of costs), 456 (action by married woman), 606 (costs against pauper 
husband), 513, 536, 547 et aeq., 553 et aeq., 661, 676, 693, 604 (matrimonial 
causes); Infants and Children, Vol. XVII., pp. 135 (liability of next friend), 
138 (proceedings on behalf of infants generallyl, 144 (proceedings against 
infants), 177 (child or young jKJrson ordered to pay); Injunction, Vol. XVII., 
pp. 287 et aeq .; Intehpijbader, Vol. XVIL, pp. 620, 621 et aeq., 640, 643; 
Intoxioating Liquors, Vol. XVIII., p. 76 (app^ in compensation matters); 
Judgments and Orders, Vol. XVIU.,p. 199 (j udgm ent for costs); Juries, 


VoLXVni., p. 262 
AND Tenant, Vol. 


[ jury); Land Tax, Vol. XVIIL, p. 320; Landlord 

_ __LVni., pp. 542, 546 (forfeiture of premises), 694 tests 

recoverable under express covenant); Libel and Slander, Vol. XVTll., 

E p. 676 (effect of plea of justification), 730 (apportionment between defendants); 

UNATICS AND PERSONS OF UNBOUND MiND, Vol. XIX., pp. 469 et aeq., 463 
Guuaoy proceedings generally), 498, 499 (pauper lunatics), 666, 666 (appeal to 
Hi g h Court); Master and Servant, Vol. XX., pp. 196, 241 (workmen’s com¬ 
pensation) ; Mayor’s Court, London, Vol. XVI., p. 296 ; Mistake, Vol. 3^., 
pp. 28, 29; Mortgage, Vol. XXL, p. 156 (redemption action), 231 et seg. (costs, 
cjwgeB and expenses of mortgagee), 295,296 (foreclosure proceedings); Parlia¬ 
ment, Vol. XXL, p. 660 (appends in House of Lords); Patents and Inven¬ 
tions, Vol. XXIL, pp. 225 et seg. ; Police, Vol. XaTT., p. 476 p Poor Law, 
Vbl. XXU., pp. 540, 541; PuRLto Authorities and Public Officers, p. 348, 
voat ; BEOEivEiis; Bevenue; Solicitors; Specific Performance; Ti^adb 
MARES. Haubs, and DESIGNS; Trusts and Trustees. 

(o) Judieatiixe Act, 1890 (53 A 54 Viot o. 44), s. 5; II 8.0., Ord. 65, r. 1. The 
jtHn^ction as to costa in the Supreme Court is govemod by the Judioatiuo 


\n 

Ban . t. 

4n Or^Biy 
Action in 
the Sing’s 
Bench or 
Chanoery 
Division. 



178 


PKiCTlCK AND PkOCEDURE. 
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(li ) CoBta tn iMrution of the Judye. 

324 . Tlie costs of and im-idenlal to all proceedings in the 
Sujueine Court, except actions which are tiied by a judge with a 
jury, are in the discretion of tlui court or judge before whom such 
proceiidings take place (a). ^I'lioi e is, however, no discretion to 
make a successful defendant jiay the whole costs of the action of an 
unsuccessful plaintiff (/>), though there is a discretion to deprive a 
successful litigant of his costs, or to make a successlul plaintiff pay 
the costs of the oilier side, or to make a successful defendant pay 
part of the costs of tlic otlicr side, either because he ha.s failed on 
certain issues or because he has been guilty of misconduct 
connected with the question between the partu's(r). But to enable 


Acts (son Jiidjcdtiire Aot, 1S7;} (liO & :J7 \ii t. c. CU), s. 4!J, Jiulw-ihiro A(!t, 
1.^75 (!JH & ail A'lct. c. 77), s Ua (2), Judii'ntvi''j A('t, 1890 (6.'J & o-l Viet. c. 44), 
s. 5; JiiJicatuio (l*i‘ocu(lin(>) Act, 1891 (57 »<. 5S Vwit. c. l(i), s iJ; County 
(.’ouids Act, 1888 (,)1 & ti'l Vict. c 4a), t>s. 05, 00, 09, IIG ; the Elites of tho 
Supierno Coiut (m*o */u(/ , (h<l. 05); and thn piovisions of spocial stulutes as to 
costs in piii’t’CiiI.ir cases) 'J'lie clJect of tlic .Jndicntiuc Acts iind of the Eulos 
uiidor them haa Lcdi to repeal all previous f;cnorul ennetinents ns to costs 
inconsistent Mith them, unless such eimcliuents arc specially proseivod (Jiaiuett 
V. Jiiadtey (1678), 0 App. Cas. 944 , I’tpmia v. Tinling (1«S77), 2 C. P. I) 119; 
Lewxn v. Trtmmuy (1888), 21 Q. H. 1) ‘JOO, , Truant v. Klht (1880), 0 
(i. E. D, 40, ItviUit V. Clipiniiyilalc, [1891] 2 (j 11 29:5, f’. A ). The ]iro\ieions 
of spi’tial btiitutes as to pirttieiilai eases are iinaft'ocU'd bv the Judicaturo Acts 
and Eulofl [liiwcv. (hhmn, [1891] 1 Cl. 15. 052, A., Hashrrv. Jl ood (1885), 

54 L. J. (o B.) 419); and see Ite Uiiiltr'a li'ill, E.c jxtrte Metroiiohtan Jioard 
of WWLh (1912), 100 L. T 473. 

(p) Noo tit It'S Cox .s'in'i'Ti()Nj\nljAW,Vol. VI ,pp. 1500, 412; CiiowN I’JtAia'iCE, 
Vol. X , 2)p. 12, 20, 35,39, Jte Cardwell, A.~(}. v. Day, [1912] 1 (Jh. 779. 

( 7 ) The piovisioiis as to costs apply to all iiroecediiif's in the Siiproine Oouit, 
<■.(/., exoimnalion of judginont debtor (rlt^/iaytoa v. Conynyham, [1898] 2 Q. li, 
492, (J. A.); an order i'oi inspection of jtroperty {MtUhell v. Darley Mam 
CoHiciy Go. (1883), lU Q 15. D. 457); issiio of a writ of possession (Jfuitford 
Urcireiy Co., Ltd. v. Moadey, [1900] l.K. 15. 402, 0. A.) or ot nttachiuont (.4hud 


1 Oh. 460, 0. A. r Jt< Ikddot, Dounts v. Cotiam, [1893] 1 Ch. 547, 564, C. A.; lie 
Wrerhnm, Mold and I'otmah'a Quay liu%lwuy, [1900] 1 Ch. 261, 0. A.; ReJiomiay 
Ctnl J‘'und Act, 18S2, Ptintfle v. Srerrtory of State for India (1888), 40 Ch. D. 
288 ; Re Jirandreth's Trade-mark (1878), 9 Oh. D. 618. Theie is no jurisdiction 
to give tlio costs of a proceeding which is not in tho Supremo ("Jourt, although 
an aiipeal from or an application relating to such proceeding comes into the 
Su]ircnie (’ouit, unless a statute gives such jurisdiction; see lie Avatraltan 
H me ImpoH&s, Ltd. (1889), 41 (Ti. D. 278, 0. A.; Ptdaclmann'a VaUnt (1886), 
1 Orillln's Euteiit t .I'os, 314; (iath v. llowavth, [1884] W. N. 99. 

(o) E. S. 0., Ord 65, r. 1 ; Suehhruj v. Gahh (1887), 30 W. R. 175; Neaves ▼. 
Spooner (1888), 30 \V. E. 267, 0 A.; Whitmore v. O’RetUy, [1900] 2 1. R. 357, 
C. A.; L'loretvo v. Mallmaon (1891), 65 L. T. 354, 0. A. 

( 6 ) Dicka V. Yates (1881), 18 Ch. D. 76, 85 ; Foster v. Great Weatem RaU. Co. 
(1882), 8 Q. B. D. 515, 0. A.; Andrew v. Grove, [1902] 1 K. E. 625 ; Westyate v. 
Crowe, [1908] 1 K. 15. 24; see Butcher v. Fooler (1883), 24 ChPD. 273 y 
Lambton & Co. v. I'arhinaon (1887), 36 W. B, 645. 

(c) l)\cka V. Yaks, supra, Ilainett v. l'?ae (1880), 5 Ex. D. 307, 0. A.; 
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a judge to deprive a successful litifranfc of liis costs or order him to Sect, i, 
pay the costs of the other side, there must be materials upon which An Ordinary 
the judge can exercise his discretion, and if there are no such Action in 
materials, he is wrong in making such an order (d). If a plaintiff Ktog’8 
comes to enforce a legal right and com})letely succeeds and has B«ucnor 
been guilty of no misconduct, there are no materials on which the 
court can exercise a discretion and the plaintiff is entitle<l to his 
coats (tf); and, a fortiori, a successful defendant who has been Depriving 
guilty of no misconduct has a right to his costs (/). A plaintiff, 
however, who brings a vexatious or unnecessary action, even if he costi 
succeeds to some extent, may be ordered to pay the defendant’s 
costs ig). A judge has no powder to order any party to pay a sum 


Whitmore v. O'Ttetlly, [190(5] 2 1. Tl. ;5.>7, C. A.; Lcrhhmnplon Qvarrtes Co. y, 
Jiallivyer and Cheltenham Rural Jhafrut ('ounril (1905), 49 Sol. Jo. 618, C. A.; 
Kicolae v. Atkinson (1909), 25 T. L. 11. .)()8 ; Wilhiwit v. Barher (1881), IT Ch. D. 
772, C. A.; eeo Stitr/ife v. Bmith (1886), 2 T L. ]l. 881, (1. A. 

(fZ) Ctnl Servu'e Cu-operaitve Borteti/y (leneral Steam A'avti/atwn Co., [HKUl] 
2 K. B. 756, (5. A.; heo Walker v. Wlhher (1889), 2:5 Q. B. J).‘:53o, U. A.; Jmes 

V. Curlmq (1881), l.'l Q. 15. D. 262, (/'.A ; Ed)mind v. Martel! (lilOT), 24 T. I,. E. 
25, C. A.; Be Knight's Will (1884), 2(5 (Jt 1). 82, C. A. The jofufiil by a 
plaintiff, of an oirer by the ilrfendant to give all the relief which the 
desires and to pay all costts, jh a ground for (lie (iidge exen-iMug hi.s dmcrt^ion 
and depriving tho pluiiitiJT, if ho proceed'^, at all costa .‘'iiliM’ipiont to the olFor 
{Jenkins v. llojie, [1896] I Ch. 278; Wiight v. /ffTOwa (1902), 47 Sol. Jo. 92; 
Floreixe v. Medhnson (1891). 65 Ji. T. .‘551, (). A. ; The Reading, 1908] 1\ 1(52 ; 
see Trotter v.Mailean (1879), 13 (Jli 1). 571; Ihrmingham and Dialnct Land 
Co. V. London and, North Weslem Rail Co (I8S7), 571i. T. IS.I; Real and Personal 
Advance Co. v. M< Carihy (1880), 11 (’h. D. l.SH, Sehlistnger v. Turner (1890), 63 
L. T. 764 ; Fennessij v. Bail and Marlin (1886), 55 ]i. T. 161). If tho plaintiff 
proceeds by a more exponwvo method than ncce.ss.iry, ho imiy be disallowed 
or may bo ordered to pay tho oxlia coats iiicnyed {Re Ketlock (1887), 35 

W. E. 695; Re Marlin and Vnrtow (1895). 43 W. Ji. 427; A.-(J. v. St. John's 
flosfiital, Bath, [1893] 3 Ch. 151; Be Lancashire and Yorkshire Rail. Co., Slater 
V. Slater (1895), 72 Ij. T. 627 ; (Jnriccn v. Mtlbnin (1889), 42 Ch. D. 424 ; f.ondon 
Steam Dyeing Co. v. Dighy (1888), 57 L. J. (cii.) 50.^; Allen v. Oakey (1890), 
62L. T.'724'; Johnson v. Euam (1889), 60 L. T 29; Bhakettv. Blackett (m-i), 
51 L. T. 427 ; Hetmbs v. Neu'CAislle Co-operatue Society (1897), 7(5 L. T. 109). 

(e) Coopery. U7(t«t7i77((im (1880), 15 Ch. I) .501 ; Upmann v. Forester (1883), 
24 Ch. D. 231; Wittman v. Cppenheim (1884), 27 Cb D. 2(50; Ooodhart v. 
liyctt (1883), 26 Ch. 1). 182; Rnskin v. Robinson (1885), 2 T. L. E. 18; Li^mian 
V. Pidman Sons, Ltd. (1904), 91 L. T. 132 ; compare Amerieon Tobacco Co. v. 
Cnest, [1892] 1 Oh. (530; Walter y. StnnkopJ, [1892] 3 Ch. 489; Re Pople, F.x 
parte Baker (1889), 40 Ch. D. 589, 592. 

(/) Mims V. Heilges (1906), 95 L. T. 145 ; Beavimnt v. Senior. [1903] 1 X. B. 
282 r and see Re Ralston, Ewen v. Ralston, [1912] 1 Ch. 435 (wheie in a siim- 
mons by executors for construction of a will n successful respondent was held 
entitled to his costs against a contesting and unsuccessful respotident). A 
successful defendant cannot be deprived of hia coats because of some misconduct 
not connected with the issues between the parties (Atn^ & Co. v. Cillard ifc Co,, 
[1905] 2 Oh. 7, 0. A.), As to misconduct justifying an order depriving tho 
TOfendantof his costa, see Mstcourt v. Estcourt Hop Msaenre Co. (1875), 10 Ch. 
App. 276. A defendant whose interest has ceased pending the action cannot 
obtain payment of costs {Wifmer y, Jhdds (1879), 11 Ch. D. 436),‘•and see title 
MjujIciotjs Prosecution and Procedure, Vol. XIX., p. 690, note (1). 

{g) Harris y. Petherkk (1879), 4 U, B. D. 611, C. A.; Fane v. Fane (1{I79), 

13 ch. D(>228; see Margreyor v. Clay and Caminada (1888), 4 T, L. E, 716, 

C, A.; Myers y. Finawiad, News (1888), 5 T. L. E. 42; W7itfmorc v. O'Reilly, 
supra; Yowng v. Thomas, [1892] 2 Ch. 134, C. A.; Awtericon Tobacco Co. y. Guests 
supra; Jenkins v. Prwe, [1907] 2 Ch. 229 ; Evans y. Levy, [1910] 1 Ch. 452. 
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Action in 
the King’s 
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Appeal. 


Costs 
following 
the event. 


by way of pannlly beyond the costs of the claim and counter* 
claim (/t). 

325. If there are two or more defendants, and the plaintiff 
succeeds against one or more but fails as to another or others, 
the unsuccessful defendant may be ordered to pay the costs not only 
of the plaintiff, but also of the successful defendant or defendants (i). 

326. The discretion as to costs, unless there are statutory 
provisions to the contrary, may be exercised as regards the scale or 
amount of costs (/c). 

327. The discretion as to costs must be exercised by the judge 
himself; it cannot be delegated (1). 

328. Tf tlio judge exercises his discretion as to costs and there 
are materials upon which he can exercise it, no appeal lies from 
his order as to costs except with leave (m). Bnt an appeal lies 
if the judge affects to exercise a discretion and there are no materials 
upon which a discretion can be exen ised, or if he is influenced 
l)y considerations, which ought not tc/ affect the exercise of his 
discretion, or if he does not exercise his discretion in a case in 
which he ought to do so (a). 

(lii.) Coafa to Follow tha Event, 

329. Tho costs of any action which is tried with a jury follow 
the event(/;), unless the judge by whom tho action is tried or the 
court for good cause otherwise orders (c). 


(A) WilmM V. Barker (1881), 17 Cli. D. T7‘2, C. A. ; see Bradford Corporation 
V. Pwlilta, [1894] 3 Oh. 53. tAs to tho question of costs when there is a cuuntei- 
cliiim, see p. 18],ywjsf. 

(*) Child v. Stmmng 11 Oh. D. 82, C. A.; BuUorlc v, London General 

Omnibus Co., [15)07] 1 K. B. 204, 0. A.; Bamhraon v. Blyth Theatre Co., [1903] 2 
K. B. 633, C. A. ; MuUen v. London County Couurtl (1900), 61 Sol. Jo, 82; eeo 
The Milwail, [1906] 1’. 155, (J. A.; Beaumont v. Senior, [190.J] 1 K. B. 2P2 ■, Jtiid 
see note {f), p. 179, ante 

(k) Nmvea v. Spmoner (1888), 36 W. ,11. 257, C. A. As to scales ol costs, see 
title Solicitous. 

(i) Oorticene Floor Covering Co. v, Tull, GJanvtlle Jh Co. (1879), 27 W. R. 373, 
0. A.; compare lie Leigh, Rowrhffe v, Leigh (1878), 26 W. It. 729, C. A.; 
Muaman t. Borei (1892), 40 W. 11. 3.52. 

(m) Judicaturo Act, 1873 (36 & 37 Viet. c. 66), s. 49; Be Letf/h, Jtoucliff'e y. 
Leigh (1878), 26 VV. B. 729, 0. A.; Snelling v. Puflmg (1886), 29 (Jh. D. 86, 0. A. 

(o) Civd Service (^o-operative Society v. General Steam Navigation Co., [1903] 
2 K. R 756, 0. A ; Edmund v. Martell (1907), 24 T. L. R 25, 0. A.; see 
Metropolitan Asylum Thatrict v. Hill (1880), 5 App. Cas. 582. 



Field V. vireat Northern Rail. Co. (1878), 3 Ex. D. 281 ; Brotherton v. Metro- 
volitau District Joint Committee, [1894] 1 Q. B. 666 , 0. A.; Waring v. Pearman 
(1884), 32 W.*B. 42S); Parsons v. Tirding (1877), 2 0. P. D. 119). The word 
event” as used in the rule has a collective meaning, and in one action there 
may ^ several events. The party who gets judgment is ^titled to the general 
costs of the action, unless the jwlge or the court otherwise orders, but, if the 
opposite party succeeds on part of the claim, such pasty is entitled to the coati 


(c) Eor note (c) seo next pegs. 
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of the part on which he eucoceds {Myers v. De/ries (1880), n ilx. JJ. 180,'0. A.; 
Lund V. Camphell (1886), H Q. B. I). 821 ; Tfaivke v. Jtrear (1885), 14 Q. B. D. 
841, 0. A.; Jones v. Curling (1884), 13 Q, B. I). 262, C. A.; lilhs v. DesUva 
(1881), 6 Q. fl. V. 521,0. A.; fjar/ngv. Pearman (1884), 32 W. R. 429; AhlxAt y. 
Andrews (1882),8 Q. B. D. 648; Hogisy. Tate, [1907] 1 K. B. 656, C. A. j Slatjord 
V. Erleharh (1911), 106 L. T. 61, C. A.). As to probate actions, see Davies v. Jones, 
[1899] P. 161. As to wrhat is "the event” when money is paid into court, see 
McCarthy V. CajAtalanil Counties Bank, [1911] 2 K. B. 1088, th A ; and scop. 150, 
ante. It there is n claim and a counterclaim and the plaintiff succeeds on the 
claim and the defendant on the countorclaini, the plaintiff is entitled to the costs 
of the action and the defendant to the costs of the oountcrolaim (Shrafmel v. 
Laing (1888), 20 Q. B. 1). 234, 0. A.; Blake v- Ai>i>hyard (1878), 3 Ex. D. 
195; Ileivittjy. Bhinirr (1886), 3 T. L. E. 221, (\ A.; Potter v. Chambers 


(187 

(188 


78), 

87), 


4 C. P. I). 69; Barvisoti v. Gray (1879), 40 L. T. 192; W%ght v. »SViaie 
19 Q. B. 1). 396, C. A.; II *Ws, DoraU and Somerset Dairy Produce Snjiply 
Association v. Hammond (1889), o T. Tj. R. 196, 0. A.; Atlas Metal Co. y. 
Miller, [1898] 2 Q. B. 500, C. A.; FHiarpe v. Ifaggith (1912), 106 L. T. 13, 
0. A.). If there are several defondants and they all fail, they are all equally 
liable to pay costs, unless extra coats are incurred by the proceedings of one 
defondant which are not attributable to the other defeudanta {Stumrn y. IHron 
(1889), 22 Q. B. I). 529, C. A.; Dansic Bekylrijjcl Si/ndtkat Aktieselakah y. (Snell, 
[1908] 2 Oh. 127). if two defendants are roinoseiited by the same Milieitor, and 
one dcfeudiiut succeeds and the other fails, unless there is souie agi'eeinciit to 
the contrary a.s to the way in which the costs are to be borne, each defendant is 
liable to his solicitor for one-half of the co.sts of the defence, and that is the 
amount which the plaintiff has to pay the successful defendant {Beaumont v. 
Benior, [1903] 1 K. B. 282). As to the costs of an action by two plaintiffs, 
see Gort {Vtsrount) v. Bownet/ (1886), 17 Q. B. B. 625, 0. A. 

(c) E. y. C., Ord. 65, r. 1 . “Good cause” may be misconduct in com¬ 
mencing proceedings, or some miscarriage in the procedure, or an oppre-ssive 
or vexatious way of conducting the proceedings, or making an exorbitant 
claim through carelessness or recklessness, or the fact that injustice would 
be caused by the allowance of ordinary costs. As to what is and what is not 
“ good cause,” see Jones v. Cnrhng (1884), 13 (I. B. 1). 202, C. A.; Podl v. Letmn, 
(h'aujMur (fe Co. (1884), 1 T. L. E. 165, 0. A.; Forster v. Farquhar, [1893] 
1 Q. B. 504, 0. A.; Harley v. West London Extension Bail. Co. (1889), 14 App. 
Oas. 26. For examples of "good cause,” see Harnett y. I'we (1889), 5 Ex. D. 
.307, C. A. (conduct prior to action); Moore v. GtU (1888), 4 T. L. E. 738, 
O. A.; Myers y. Financial News (1888), 5 T. L. 11. 12; Wood y. Coc (1889), 6 
T. Ii. E. 272, 0. A.; Williams v. Ward (1880), .55 L. J. (q. n.) 566, 0. A.; 
Tipping v. Jepsmi (1906), 22 T. Ii. E. 743, (!. A (where iionuual damages only 
wore given; but seo Marahster v. Steedmaii (1911), 27 T. L. H. 217); Harris v. 
Petherick (1879), 4 Q. B. D. 611, C. A.; Boherts v. Jones, [1891] 2 Q. B. 194 
(failure as to the substantial cause of action); Macgirqor y. Olay and Cami- 
imda (1888), 4 T. L. E. 715, C. A. (carrying on action vexatiously); O’Connor 
V. Star Newspaper Co. (1893), 68 Ij. T. 146, C. A.; Barneys y. Mallby (1889), 

5 T. L. E. 207 (oppressive conduct); Pearman v. Burdett-Couiis {Haroness), 
(1887), 3 T. L. Es 719, 0. A. (untrue statements with object of increasing the 
damages); Itooke v. Cxarntkow (1888), 4 T. L- E. 669 (denial of liaiubty by one 
of two defendants); Bostock v. Uamsty Urlntn Council, [1900] 2 Q. B. 616, 
G. A. (conduct on defendant’s part which caused action to be brought); and see 
Sutcliffe T. Smith (1886), 2 T. L. E. 881, 0. A ; Marriage y. Wilson (1889), 53 
J. P. 120; Whitmore v. O’lteilly, [1906] 2 I. E. 357, 0. A.; East v Berkshire 
County Council (1911), 106 L. 1'. 65. The following are exanmles of matters 
held not to be " good cause — Weatgate v. Crowe, [1908] 1 £ B. 24 (n^loct 
to inform plaintiff of proper party to sue); Granville y. A’trfA (1903), 72 L. J. 
(F. B.) 152, C. A. (setting up Qsmnig Act ns defence); Elms v. Hedges, [1906] 
\V. N. 114 (setting up Statute of Limitations); Beckett v. Stiles (18S8), 5 T. L. E. 
88 , 0. A. (refusal to go to arbitration); Canning v. Turner (1887), 3 T. L. B. 
684, C. A. (conduct of which plaintiff was ignorant); see also Wilts, Bfrsei 
and Somemet Dairy Produce Supply Association v. Sarnmond, supra: Edmund y. 
Martdt (1907), 24 T. L. E. 25, C. A.; Wight v. Shaw (1867), 19 Q. B. D. 396, 

0. A. As to the nature of the orders which for sttch "good cause” may be 
made, see supra. 
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Sbot. I. 330. An appeal lies as to the existence of good cause, but, it 
An Ordinary lliere is good cause, no appeal lies as to the exercise of the judge’s 
Action in discretion (d). 
the King's 
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Chancery 
Division. 

Appeal. 

(’oiinly court 
actiona. 


(iv.) Actions vhirli might haie hren rommenrui in the County Court. 

331. If a plaintiff brings in the High Court an action which 
might have been commenced in the county court(c), and recovers loss 
than i!20 in an action founded on contract (./) and loss than .IIIO in 
an action founded on tort(/), he is not, without a special certificate 
or order, entitled to any costs; if he recovers more than .i;20 but 
less than iJlOO in an action founded on contract, or more than i£10 
but less than .1^20 in an action founded on tort, ho is not entitled. 


unless he gets a special cortilicate, to anj' more costs than ho would 
have been entitled to if the action had hoou brought m a county 
court (g). 


r (ft) Jfnrh}/V. West /.oinion Kitrihunn Hail. Co. (1889), 14 Ajjp. Oas. 2(5, Jtookf 
V (jMtrntkmv (1888), 4 'J’ h. 1? (UlO; O'Conmo v. Star Nrirs/io/icr O'e. (I89.‘i), (iS 
L T. 110 ; Mild seo Ktnnrll v. fr«//c'r (1911), 2'. T. L. B. 257, 0. A. 

(p) An action which might Iiavo bcoii conniu-nccd in the county court nipims 
an action over ■winch tho county court hiid jmisdiction, c </., nn action wht'io 
(lie iiTnonnt claimed is beyond tho county court limit but tlio ainoiiiit I'ocovered 
IS within it (iSV/onion v. Mult nor, [1901] 1 K. Ti. 76, 0. A , whiro Lorc)oy v. 
Cole, [1894] 2 Q. Ji. 861, was followed and (JohUnU v. Clarke (189.'>), 68 L. T. 
414, disiipprovcd) ; seo Chnljiehi V. SxkjiineJ, (1879), 4 (1. P. It. 4.'5!>, 0. A ; 
Jlnlborow V. ./«us (^1808), L. Ji. 4 0. i*. 14; I’dlaa v llrcslaner (1871), L. It 
(5 Q. U. 488; BUiir v. A’luhr (1888), 21 (i 15. 1). 18.'); Sayi/owl v. Cross (188.j), 14 
ti. 15. I). .7.5; Okina v. Mornsou (1912), Idll L. T. Jo. 9 As to tlio jnri'.diclion 
of the county court genoi ally, see tit let'oi \TV Oovirrs, Vol. VIII ,pp. 428 ctsrif. 

(/) As to actions foiiniied on contract and on tort, eoo titlo Actioit, VoI. J., 

p 48 

(y) County Courts Act, 1888 (.'>1 & 52 Vict c. 4;5), s. 116; County Courts 
Act, 1906 (3 Kdw. 7, c. 42), s 3. If the pl.iintdf's chum is rodiicod hidow tho 
Sfif'cifiod sum hy any matter which can bo jilondod or proved by way of dol'ence 
or sot-off, tho 2 >rovisioii stated in the text, supra, apiihos {Pothr v. Chambers 
(1878), 4 0. 1’. Jf. 457 ; Neale v. Clarlc (1879), 4 Kx J>. 286; 'I'lirarr v. Jterry 
(18.50), 6 Exoh. 8.')8; Emmett <f' Co. v. //eyes 0 887), 36 W. H. 237; Loveioy v. 
Co/e, [1894] 2 Q. 15. 861). Jf tho phiintifl’s claim is biought below tho 
specified sum by payincnt after actioij brought, the provision dons not apply 
(Pearre v. Bolton, [1902] 2 K. ii. Ill); but it does siiply when lr\ss than the 
specified sum is paid into court and accepted in satisfaction {Bouiilmg v. Tyler 
(1863), 3 U. & 8. 472, /'arr v, Lithrrap (1862), 1 JJ. & 0. 61.5; Vtal v. May it 
Co. (1899), 16 T. Tj. J{. 307, C. A), Tho piovision has no application to a 
counterclaim {Blake v Appleyard (1878), .3 Jdx. D. 195; Amon v. Bohbett (1889), 
22 Q. B. D. 643, 0. A.; Eewm v. /Vi/awitny (1888), 21 ti B. D. 230; iVootl's 
Patent Brick Go. v. VIoie (1896), 40 Sol. Jo. 390). If the plaintift recovers loss 
than the specified ainoiint from one defendant jointly with other defendants, but 
n larger amount fiom the other dofondrints in respect of a separate cause of 
action, tho provision applies as to the plaintiff’s costs as against the one defen¬ 
dant [Duxtmry v. Bortow, [1901] 2 K. J3. 23, C. A.). If a plaintift in nn action 
to which the provision ajiplies recovers loss than the specified amount, he is 
entitled to High Court costs, if a judge of the LLigli Court or an oflicial referee 
(not au under-sheriff (Cb,r V, HsV (1892), 67 L. T. 26), or a mnster {flaycoc/ct. 
Ltd. V. MidhoBand, [1904] 1 K. 15. 146)) certifies that there was bufficient reasou 
for bringing the action in that court, or if a judge of tho High Court at chambers 
(not a master {Haycoiks, Ltd. v. Mulholland, sufrra )) by order allows such costs, 
or if, in an aotiou founded on contract, tlio plaintiff ■within twenty^one days 
after the service of tho writ, or -witliin such further time os may be ordered by 
tho High Court or a judge (not a master), obtains an onlcr under R. S. 0., 
Ord. 14, empowering him to enter juilgmout for a sum of JC2()ormore; see^ 
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(v.) Atnolint and Allofivance of Costa, 

332 . The costs the payment of which the judge in an action 
has power to order are in general the taxed costs. A judge has 
power to assess the costs and fix tho sum to bo paid or to order the 
payment of part of the taxed costs, but tho usual couise is simply 
to give judgment for tho successful litigant with costa to be taxed, 
and the costs are then taxed by an ollicer of the court (/t). There 
is no poxver to award in respect of costs anyllu'ng more than 
the taxed costs (t).' 

333 . In general the costs are taxed as between party and party Qc). 

In matters of equitable jurisdiction [1), and in cases where there 

is express statutory provisioji to that eilcct {ni), and, in cases where 
there is an obligation to indemnify or contribute (a), costs to bo 
taxed as between soliciior and client may bo awarded; but m 
general there is no power to award such costa (o). 

334 . In tlio taxation of party and party costs there are two 
scale,s, a liigher and a lower, and the court or a judge at tho trial or 
hearing or further consideration of a cause or matter, or of any 
application therein, may allow costs on the higher scale, if Ihoro are 
special grounds for such allowance iirising out of tho nature and 
importance or (liflicnlty or urgency ot the easetp). 


Ihirkfr v Jfioii/zileail (1S89), ‘j:> Q 13 D S. But there is no j)owcr in llio’IJigh 
(\iuit to niiike hiieh a ceililic.ilo ei t»nler wlieii the .ictuui is roimtLi'd to Lho 
county court (Zn/u/t v [1S{)S| 1 U. I>. .'501, U. A ; tUirri", v duihfe, 

ltS!t2) 2 (i. 13 .OO.^. (’ A). l’"i iiel.HK'e.. of such an onler henif' lu.ulo, seo 
WilLiamsy Alien (1889). 00 L T. 10J; Hwue \. (IthHou, [1891] I (i 15 0.'52, C. A. ; 
(Jkiiis V. 2foiTisi)ii tl912), TOO Jj. T. Jo. 9; of its boiiig refu.sed, llollninno v. Jones 
().S08), L. 11. 4('. 1’ 11 'I’hoio is Tio ap[)e;il from the docisiou of tho judge 
allowiii/'or disdllowiiig Ui^b Court [lia.dt v.-l/on/ira (1889), 21 tl. 15. D. 
18). Ad to a county court de.iliii>; with the c,osth lu remitted actions, see 
Mentors, Li J. I'hans, [1912] 1 Jv. 15 2 j 1; aflinned sal/ noin Mintors, Ltd. v. 
White (1912), oO Sol. Jo. 602, 0. A ; title Oouni'Y Conirs, Vol. VIII , pp. 080 
et 

(A) As to ,sui;h olUcors, see tillo SoLiiu roi{.s, 

(i) See Garnett v. Jlrwllfy (liHS), O Aj)!). Caa. 911,967; 11. S. C., Ord. 0.’), 
rr. 8, 2.‘5; ibul., App X. As to awardiiiff county court costs, .see p 182. ante. 
A;' 
recoveri 
Judgment. 

(fc) As to taxation of costs, soo ibvl, Ord. 65, rr. 18, 19, 22,27, title ISolicitors. 

u) Aruireiva v. Hornes (1887), 39 <-h. IJ 133, 0. A. ; lie Davies, JenJuus v, 
ilayies (1891), 04 L. T. 824; Jie Medland, Eland v. Medland (1889), 41 Oh. JL>. 


. judgment aw.irduig costs i,s drawn up geucially in Ihu form “ that the 
icover against the costs to bo taxed ” ; see it. S. 0., App. F, Forms of 


476, 0. A. 

(ml E.ej., under the Public Authorities Protection Act, 189.3 (50 & 51 Vicfc. 
c. 01 J, 8 . 1 (b) , see title Public AuTiioRiiiEs ami Public Oj-'fk’Eus , see also 
title PATE.vrs A.vo Inventions, Vol. XXII., pp. 225, 220, 

(n) See Oerson v. Simpson, [190:5] 2 1£. 15. 197, C. A.; litlo.s Exi.i uxoBa^ AND 
Ahminihtratous, Vol. XIV., pp. 320, 352 , (Iuauantee, Vol. XV , p. 486. 

(o) Cockbum V. Edimrds (1881), 18 Ch. U 449, C. A. ; Andrews v. Barnes 

(1888), 39 Ch. D. 133, C. A.; Sturrock v. (1898), 68 L. J (q. B.) 165. 

As to double costa, see Limitations of Actions and Costs Act, 1842 (5 & 6 Vict. 
0 . 97), ss, 1 , 2 ; Prison Act, ISB.! (28 & 29 Vict c 126), 8. 49 ; Public Authorities 
Protection Act, 1893 (66 & 57 Vict. o. 61), s 2, Ileeve v. Gibson, [1891] 1 tj. B. 
652, 0. A.; Garnett v. Bradley (1878), 3 App. Cab. 914, 957; Avery v. froocf, 
ri891] 3 Oh. 116, 0. A. 

(jp) E. S. 0., Ord. 65, r. 9, ibil., App N; see Vaine v. Chuholm, 
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335. When costs are awarded to a successful litigant, the costs 
wliich arc allowed are the reasonable costs of the proceedings of such 
])iu'ty in the action, including the costs incurred in the obtaining 
the tissistnnce of solicitors anti counsel, tlie expenses of tho various 
steps in the action, of any interlocutory proceedings of the trial 
itself, and of the proceedings uj) to the signing of judgment (g). 

All such costs, charges, and expenses are to be allowed by 
tho taxing master as appear to him necessary or proper for the 
attainment of justice or for defending the rights ef any party, but, 
save as against the party who incurred the same, no costs are to be 
allowed which appear to have been incurred or increased through 
over-caution, negligence, or by mistake, or by payment of special 
fees to counsel or special charges or expenses to witnesses or other 
persons, or by other unusual expenses (r). 


[1891] l Q. ]{. 531, C. A.; U'l/fmwscm v. North Staffordshire Hail, Co. (1886), 3‘2 
(-'h. 1). 399, C. A ; Jlinnyton v. Carden, [1901] 1 Ch. 661; Edijinyton v. i'tte- 
vuturtce (1881), 32 W. K. 848. Instances of special grounds are Caries y. Davies 
(1887), 36 C’h. J). 359, (;. A.; Jie heeuw, Jlein v » rathall (1892), 93 L. T. Jo. 333; 
Mnritott V. Cohhett (1891), 38 Sol. Jo. 620, Iheinyton \. Garden, s«/>ra (trial 
occupying considerable time and raising niiitto' i of great importance to both 
sides); The Jlohtn, [1892] P. 96 (number of scicntitic witnoasoa essential); 
Moseleff V. Victorin Jtnhber Co. (1887), 57 L. T. 142 (case requiiing special 
knowledge); see also Fraser v. Province of Bresrm Steam Tramways Co. (i887), 
'lO L. T. 771, Tiirton v. Tiirton (1889), 42 Ch. D. 128, 149, C. A.; Pooley’a 
Trustef v. IVAetAam (1886), 33 Oh. I). 76, 111, 0. A.; Jir Chaytor’s Settled 
Kstates Act (1884), 25 Oh. 1). 651. Per instnnco.s of cases held not to show 
special grounds, see Williamson v. North Staffordshire Bail. Co , sujira (case 
lasting five days); Assets J)fiiclopmeiit Co. v. Close, [1900] 2 Ch. 717 (allegation 
of fraud); A.-O. v. Edwards, [1891] 1 Oh. 194; Sheffield and South Yorkshire 
HiiUdtny Smidy v. Aidewooi (1889), 44 Ch. 1). 412 ; Stamford {Earl) v. Dawson 
(1867), Ji. II. 4 £([. 362 (points of diificulty raised). An appeal lies from an 
order allowing i‘o.sts on the higher scale on the question whether there are 
special grounds, but not onr the mode in which discretion has been exorcised 
(Paine v. Chisholm, [1891] 1 Q. B. 531, 0. A.*, and see Automatic Weighing 
Machine Co. v. Kinyht (1889), 6 B. P. 0. 297, 310). 

(q) For tho special allowances and general regulations which apply to all 
proceedings and all taxations in the Supremo Court, see, as to writs oi summons, 
special cases, jilendings, afiidavits in answer to interrogatories and admissions 
under B. S. C., Ord. 32, r. 4, thtd., Oi'd 65, r. 27 (1); as to drawing 
and copy of pleading or other document, ibid., r. 27 (2); as to instructions to 
sue or defend and the pi-eparation of brief, ibid., r. 27 (3); os to affidavits, 
i//id., r. 27 (4); as to Liistructious and drawing affidavits, in answer to inter- 
rogatories, toid., r. 27 (Sr ); as to delivery of pleadings, service and notices, 
ibid., T, 27 ( 6 ) ; as to jiernsals, ibid., r. 27 (7); as to when the same solicitor is 
acting for two or moie defendants, ibid., r. 27 ( 8 ); as to evidence, ibid., r. 27(9); 
as to agency cormpoiidenco, r. 27 (10); as to attendance upon registrar in 
the Chancery Division, tlmf., r. 27 (11); as to attendance at judge’s (mambers, 
ibid,, r. 27 (12); as to costs occasioned by non-attendance, ibid., r. 27 (13); as 
to coimsel, ibid., r. 27 (15), (16); os to inspection of documents, t 6 td.,r. 27 (17); 
as to taking copies of documents, ibid, r. 27 (18); as disallowanco of unueces- 

,sai 7 costs, ibid., r, 27 (20); as to set-off, ibM., r. 27 (21); as to unnecessary 
appeaiunco, ibid., r. 27 (22); os to upplicatious as to time, ibid., r. 27 (23). 

As to the deta^ of the items in a bill of costs and the amount allowed, see 
ibid., App. N ; and see, gonerally, title Sotjcitors, As to the taxation of costs, 
see title Souoi^xiRS. As to lodgment of bills of costs for taxation, and as to 
review of taxation, see ibid.; as to the procedure to enaUe a litigant to obtarn 
au order for a bill of costs delivered to him by his own solicitor, see Solidton 
Act, 1843 (6 & 7 Tict. c. 73), as. 37, 38; title SouoiToas. 

(r) B. S. 0., Ord. 63, r. 27(29); see also ibid., r. 27 (20), as to the disallow 
uce of improper, vexatious, and unnecessary costs. As to witnesses, such 
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836. When the costs have been taxed, the taxing master gives 
his certificate or allocatur for the amount of the costs, and an entry 
of the amount of the costs is made on the judgment (s). 

just and reasonable charges and expenses its appear to have been properly 
incurred in procuring evidence and the attondanco of witnesses are allowed; see 
It. S. C., Ord. 65, r. 27 (9). The matter is one for the discretion of the taxing 
master {Turnbull v. Janson (1878), 3 0. P. D. 264; hJast Stonehouae Local Hoard 
V. Vidoria Brewery Go., [1895] 2 Ch. 514; Windham v. Batnton (1888), 21 
Q. B. D. 199; Bright’a Trmta-a v. Sellar, [1904] 1 Ch. 369. A party who is a 
necessary witue.ss may be allowed expenses and compensation for loss of time 
whether the witness is a witness of fact or an expert witness called to give his 
opinion (Practice Note, Hilary, 1902; see Howea v. Barber (1852), 18 Q. B. 686; 
Dowdell V. Australian Jtoyal Mail Co. (1854), 3 E. & 15. 902; Arnett v. 
Marshall (1853), Bail Gt. Gas. 147); and as to travelling expenses, see Calvert 
V. Scinde Jtail.^ Co. (1865), 18 0. B. (N. 8.) 306) ; see title Evidence, 
Vol. XIII., pp. 578, 583. As to allowances to scientijic or expert witnesses, 
see Smith v. jiuller (1876), L. II. 19 bkj. 473; Batley v. Kynock (1875), L. B. 20 
Eq. 632; Macliiey v. Chi limy worth (1877), 2 G. P. ll. 273; Thompson v. Moore 
(1890), 25 L. It. Tr. 98; Leonhardt v. Kalie, [1895] W. N. 97; Beaufort {Duke) 
V. Ashbumham (Lord) (1863), 13 G. B. (n. s.) 698; Stanyer Lcathes v. Stanyer 
Leathes, [1879] W. N. 86; Drew v. Josolyne (1888), 4 T. L. E. 717; A.-O. v. 
Btrimnynam etc. Drainaye Board (1908), 52 Sol. Jo. 855. As to witnesSios 
brought from abroad, see Tremain v..Barrett (1816), 6 Taunt. 88; Seymour v. 
Saunders (1872), 20 W. E. 832 ; Shrewsbury (Karl) v. Trappen (1862), 31 L. J. 
(cH.) 680; Birasso v. Maryport Harbour Trustees, [1884] W. N. 85 ; The City of 
Lucknow (1884), 51 1.. T. 907. As to co.sts of oxaininiog witiiesse.s abroad, 
see Wentworth v. Lloyd (1866), 34 Beav. 455 ; Wentworth v. Lloyd (1866) Ij. B. 

2 Eq. 607. As a rule, where a witness has been rejected by the judge, his 
expenses are disallowed (Cra/Zo«'nry v. (1854), 15 C. 15.228; Booth r. 

Booth (1838), 1 Boav. 126, 130; JIarrey v. Mount (1845), 8 Beav. 439; Farrow v. 
Bees (1840), 4 Beav. 18, 23); but tbo mere fact that a witness was not 
exainiTied at the trial is not suflicient ground for disallowuig his exponsos 
(O’ilfmm V, Barry, [1895] 2 I. E. 464; Grcyy Co. v. Gardner, [1897] 2 I. E. 
122; Wielsteed v. Biyys (1885), 52 L. T. 428; Levetus v. Newton (18831, 28 
^1. Jo. 166; London, Chatham and Dover Rail. Co. v. South liastern Bait. Co. 
(1889), 60 L. T. 783). Tlie expenses of wituiSsses brought up for croas- 
exammation should ordinarily he allowed {Ilieharda v. Goddard (1875), 10 Ch. 
App. 288; Clark v. Malpas (No. 2) (^1863), 31 Beav. 554). The tnivellmg and 
hotel expenses of witnesses are in the discretion of tho taxing master {Thomas 
V. Parry, [1880] W. N. 184; Commissioner for Railways v. Bourke, [1896] 
A. 0. 594 , P. G.; Potter v. Rankin (1S70), L. E. 5 C. P. 518; The Bahia (1865), 
L. B. 1 A. & B. 14; The City of Lucknow, *M»ra). Costs of tho shorthand 
notes of the evidence are not in general allowed on party and party taxation, 
unless there is an agreement to that olToct, or unless there is a special order 
made allowing them {Osmond v. Mtdual Cycle and Manufa/cturiny Supply Co., 
[1899] 2 Q. B. 488, 0. A.; Kirlcwood v. Webster (1878), 9 Ch. I). 239; Ihysby 
V. Dickinson (1876), 4 Ch. D. 24, 32, C. A.; Glasier v. Bolls (1889), 59 h. J. 
(CH.) 63, C. A.; Be Day, Er parte Steed (1884), 33 W. R. 80; Vnynr v. Suyg 
(1892h9 R. P.0.113, G.A.; Singer Manufaduriny Co. v. Zoo9(1883),52Ij. J. (cH.) 
288, O. A.; Be De Nicola, Dt Nicola v. Outlier (1906), 51 Sol. Jo. 47 ; Re Nation, 
Nation v. Hamilton (1887), 67 L. T. 648; Fast London Bail. Co. v. Bluer Thames 
Conaervatora (1904), 48 Sol. Jo. 492; Be Bltjfh and Fanahawe (1882), 10 Q. B. 1). 
207, 0. A.; Be Norman (1886), 16 Q. B. 1). 673, 0. A.; Rymill v. Neal (1886), 2 
T. L. B. 879, 0. A.; Ashworth v. Ouiram (1878), 9 Ch. U. 483, 0. A.; Hill v. 
Metropolitan District Asylum. Managers (1880), 49 L. J. (Q. B.) 668, G. A.; De la 
Warr (Earl) v. Miles (1881), 19 Ch. D. 80, C. A.; The Turret Court (1901), 84 . 
L.T. 331; Lee Conservancy Board v. Button (1879), 12 Ch.D. 383, C. A.; Wataon 
y. <?reof Western Rail. Co. (1880), 6 Q. B. O. 163; Re Morse, Eis parte Latimer, 
Ckarke, Muirhead & Co. (1891), 65 L. T. 552; Re Hilleary and Taylor (1867), 
86 Ch. I). 262, 0. A,; Barber v. Burt, n894] 2 Q. B. 437 ; Jones v. Lkmrwst 
XJrban Camcit, [1911] 1 Ch. 393). As to the allowance of counsers fees, see title 
BARSiwrx&a, Yol. 11., p. 418. As to other costs, see title Solicitors. 

(s) See B. S. G., App. P, Forms of Judgment ; and see title Solicitors. 
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Sect. 2 .—Actions hy and against Paupers. 

337. A person in<'i.y he adniitLod to sue or dereinl as a pauper on 
jnoof that he is not worth £25 apart from his wearing apparel and 
the subject-matter of the can.so or matter (t). 

338. lleforo a person is adniitted to sue as a pauper, he must 
obtain an opinioti from cotinsid that he has reasonable grounds for 
proeooding. The ease laid before connsel and his o]»iiiiout«), with an 
aflidavit of the party or his solicitor that the case contains a full 
and Irno statement of all the ni.itorial facts to the best of his 
knowledge and belief, must lie produced at chambers, and an 
application (6) for leave to sue vi, Joiind pauperis made (c). 

Sect. -Originoling Siunmons. 

Sc'-Rscr. 1. — Ajiphinbh. 

339. Every smnmoiis oilier than one in a ponding caurso or 
matter is an originating siinnoniH (d). 

Applications for the dote.. of qiK'stions of constnietion 

arising und>M‘ (b'eds or other inslruin 'nts(r) and certain applica¬ 
tions under the I’nishi! Act, IKI):) (/’), applienlions l'o>’ the 
determination of certain cjnestioiis arising in the adnnni.stration of 


As to interiei certifiCiitcs, seo It. S. (’, <)r<l. 65, r. 27 (17) (b); Ord. 52, 
r. 26. 

(t) Ibid . Ord. 16. r 22 ; M'(',ihe v. Btoil of Ireland (ISSt)), 14 App 
413 ; lie (Johbelt {I8.5S), ill 1j .1. (nv ) hit) ; ('Irnindu v. London nntl North 
irciicm y7fn/. To , [18101 2 0 H 482, (' .\ : dnifenei'^an v. Coiihon {\t}. 2) 
(1888), 21 (i. n I). 3 ; and, as to i.ioceiluii*. iii jonnit pnnperi't jjoiipially, see 
titles Uaruistkiis, Vol 11., pp. :>72 (pauiMM' lihir mi’s iifilit oi iiiidicnce). 376 
(noniisors opinion JU'ccpisary), :5S() (a ^siifinnn roiinsol) ; 11 e.-n \N i> AN n Wirn 
V^ol. XVI., pp. 505 (nialrniioiiial raii>«'.^), .562 (.ippe.il (o llonso of Jjords) ; 
Inkant.S am> (’iin.Dri'iN, ,VoI. XV 11 , p. 135 (nest Iriend smnjr in found 
panpp.ris) ; Mis'ii a am» Siaivwr, V'ol. XX , ]► 210 (appe.if lo House of 
Jjords in ivoikiiieii’s coinpcns.ition cases in jornui vniipcrif ); Pauliamun't. 
Vol. XXI , p. 647 (iK’tition 1o sue in forma panpeun), 

(n) A prison wlio wislios 1o defianl as a p.niiiei need not lay n (.isc l-efovo 
counsel {llandfoid v Clml,c {(iconfe). Ltd., 110O7| 1 K. H IS, C. A ). \a to 
inspeclion of (ln‘ case laid beloio eoiinsol, sec tiloane, \ lintain Stcai i-ihip 
Co . [1807] 1 Q 15. 18.5, O A 

(?>) 3’lie application must be suppoitcd by an aflidavit. as to llie means of 
tlio applicant; sec fxiphi v. Li vex pool Walrh Commillrr, [10OS| W. X 26, 
A ; Re yllAia’s 'I'utMs. Smith v. AlLiii, [1009J 1 Cli. 471 ; Re Rotu'ite, 
Kiff V. I{oherl.s (18.86), 33 ('h J). 26.5, C A. 

(e) It P. (\, Old 16, II 2‘1, 2 1 N'o leo is to b<‘ payable bv a pauper to 
his counsel or solicil.u- (ihnt, r 24). Ah to tlio order givim^ leave, see Frur/ 
V. roil/fs (1868), h W 3Q 11 211; Dreinmn v .lafireu’(180.6), 1 Cli. App. 
300 Aa to the n 'ii.il .aolicdor acting for a pauper deleud.int. see tillo 
(’ouKTS, V5»l. I.X . [I 71. 
id) K. S. C.. Old 71, r. 1 a. 

(e) Ibid., Ord. 5tv; see Jie '\ohbg, Xobbi v Low Reverxionary Intereit 
Soeieiy, [181)6] 2 (‘Ij. 830; Leins v. Ciecn, [1905] 2 Ch. 340; ilason v. 
iS’cfcajinifli'C)’(1899), SI L. T. 147 ; NtehoUs v. A'lvholls (1899), 81 L T. 811; 
Hunt V Hunt {1907), 97 L. T. 822. O A ; Re Fremn's Contrmt, [1896J 2 
Cli. 2.56 : Jiosteri v Jones (1904), 48 Sol. Jo. 636; Morgan's Hrewery Co. v. 
CrossliU, [1902] 1 <'U. 898; Re Amalgnnateil Noeiety of Railway Servants, 
Addmn V. Pilcher, [1910] 2 Oh. 647; title Deeus and Other Instbumenis, 
Vol. X.. p. 433. 

(/) 66 & 67 Viet. 0 . 63 ; Reo E. S. 0., Ord. 64ij ; title Trusts and 
TrO-stees. 
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ftn estate or trust {g), aiul applications for the aseertaiument of the 
heir-at-law or any devisee or lejjateo (ft) for the of tlie Land 

Transfer Act, 1897 (t), may be connoencod by oriffinaliii^r summons. 

Applications may be made by originating suniiuons in chambers 
in the Chancery Division m matters which fall witliiu the scope of 
the business transacted in those chambers (/c). 

Suu-SEcrr. 2.— Form and Issue oj Oru/iMitimi Summons. 

340. An originating summona must be in a pniseribed form, 
with such variations as circumstances may require (/)■ It Ik 
prepared by tlio applicant or his solicitor and sealed in the Central 
Ollice, and when so sealed is deemed to be issued (m). 

Suu-SiiCT li.— tieroue. 

341. An originating summons, or a concurrent originating 
summons, should lie served personally in the same way as a writ 
of summons is served (?i), unless tliere is an undertaking by a 
solicitor to accejit service or unless an order for substituted service 
is made fo). An origmaling .summons or a notice of such summons 
may by leave bo served out of tlie jurisdiction (p). 

342. In certain applicaMons directions may be given as to 
the persons to be served with the summons ( 7 ). Persons who are 
interested in the subject-inatier of tlie application should be served, 
unless service is dispensed with by order (/). 

Sl'ii-ShCT. 1.—. I pfn-ornnte. 

343. Some originating summonhe.s require appearance, some do 
not(s). In the case of the former, the parties served with the 

(g) R. S. C., f)rd. S.'S, r. 3; sco title ExKCiri'Ous ano Auministuatobs, 
Vol. XIV., p. 3.M. An application for the declaration ot a resulting 
trust, on the failure of the speeilic Iruhls of an inslrnincnt, on the ground 
ot illegal!tv, cannol bo niiide by ouginuliug !UTnnions {Re Amalgamated 
Soctetg of Rudwai/ Urtvmits, Addison v PtUher, flblOJ 2 547) 

(ft) R. 8. 0., Old. 55, r. 4 a ; see title Tons a\d Aumia'istbators, 

Vol. XIV., p. 335. 

(i) 60 & 61 Viol, c 65. 

(ft) Seo p. 180, post, R. S. 0., Oi’il. 56, r. 2. As to proceeding by 
petition instead of oy summons, see Jlr RelMehem and Umh-wrll Hospitals 
(1S85), 30 Ch. J>. 641 ; Re l/tiigrcnie's Trusts, Hr, parte Bradford Cor¬ 
poration (1S88), .58 L. T. 367 ; Re Mrirtin and Varlow (1894), 43 VV. R. 
247 ; Ex parte Finsbury and City of Jjondon Bavings Bank Trustees, (1886] 
W. N. 150. 

(1) R. S. C, Ord. 54, r. 4ii. For forms, sec ibid., App. K, Forms 
Nos. lA, iB, IG, III. 

(to) R. S. C., Ord. 54, rr. 4 b, 11 ; Practice Masters Rules, r. 7. 

(») Scop li5, ante 

( 0 ) R. S. C., Ord. 4, r. 4 ; see ibid., Ord. 0, r. 2 ; ibtd , Ord. 6, rr. 1a, 2a 
(J uly, 1911). As to substituted service, see p. H7, ante ; Townend v. 
Brandenburg (1893), 39 Sul. Jo. 151. 

(p) R. S. C., Ord. 11, r. 8a; and see pp. II 7 , 118, ante ; and as to 
semoe of summons on an arbitiutor lUsting for a party out of the juris¬ 
diction, see Denny, Slott, and Dickson v. standard ExpoH Lumber Co., Ltd,, 
[1912] 2 K. B. 642. 0. A. 

(«) R. S. C., Ord. 64a, r. 2 ; Ord. 64i}, r. 4 (2). • 

(r) See ibid., Ord, 64c, r. 7 ; and see Taylor v. Denny, Moll, <6 Dickson, 
[1912] W. N. 186, ILL 

(*) Appearance is not required to the originating summonses spocifled 
in ikid., Ord. 64, r. 4 f. 
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Practice and Peoceduee. 


SSOT. 3. 

Origtaating 
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Motions. 


Hearing of 
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Petitions. 


summons must enter appearances at the Central Oflfice (t). A 
juirty served ipay enter an appearance at any time before the hear¬ 
ing of the summons; if he appears at any time after the time 
limited by the sumnious for appearance, he is not, unless it is 
otherwise ordered, entitled to any further time for any purpose 
than if he had appeared according to the summons (a). 

Sect. 4 .—Procfedings Peculiar to the Cliancei'y Pivision (b). 

Sub-Sec r. 1 .— Motiona. 

344. In the Chancery Division an application to a judge in 
court is made by motion (c). Such a motion may be made in an 
action, or it may itself be an originating motion commencing 
proceedings (<1). With certain exceptions (e), no motion can be 
made without notice to the parties affected (/). 

345. In the Chancery Division, motions are not usually set 
down, but are hoard on the ordinary motion days. Counsel are 
called upon to move according to their seniority, and each counsel 
called upon lias the right to make two opposed motions before 
the next counsel is called upon (g). The evidence in support of the 
motion is generally given by affidavit, but oral evidcnco may be 
heard {It). 

Sub-Seot 2.— Pehtiona. 

346. Petitions may be presented in an action or may themselves 
originate an action (i). 

it) 11. S. C., Ord 54, r. 4c. As to cases where an appearance is not 
required by a respondent to an originating summons, sec tbid., i. 4 p. 

(n) Ibid., r. 4c. 

(b) As to the Tcgistrars of the ("hancory Division, and as to their duties, 

600 titles (’OURTS, Vol IX., p. 08; Judgments and Orders, Vol. XVIII., 
pp. 100 et sea., 204. • 

(c) R. S. 0., Ord. 52. r. 1. 

(d) See ibid., Ord. 5, r. 9 (c). A notice of an originating motion must be 
served in the same way as a writ of summons {ibid., Ord. 4, r. 4; and see 
p 116, ante) ; as to tlio procedure in the Chancery Division, see Abbott’s 
Trademark (1004), 48 Sol. Jo. 351; Re King & Co.'s Trademark, (18921 
2 Ch. 462. 0. A. 

(e) K.g., motions for an order of ceui-se, an order which may be made 
absolute in the Ih'st instance, or an order to show cause, motion to make an 
order of the House oT Lords an order of the High Court, or application for 
mandamus, injunction Or receiver; see Yearly Practice o tne Supreme 
Court, 1912, pp. 730, 731. 

{/) R, S. C., Ord. 52, r, 3.. Two clear days’ notice must be ^ven, unless 
there is specif leave to the contrary (ibid., r. 6 ). As to the judge order¬ 
ing notice to be given to persons who have not had notice, see ib^., r. 6. 
In cases under ibid., r. 4, the grounds of the application must be stated in 
general terms. As to placing an originating motion in the non-witness list, 
see Re Watson & Co.'s A'pplication (1911), 28 R. P. C. 167. 

(g) See title Barri.sters, Vol. II., p. 414. 

(a) In cases under R. S. C., Ord. 52, r. 4, a copy of the affidavit intended 
to be used must bo served with the notice of motion. As to a motion 
supported by affidavits being ordered to be heard with witnesses, see 
Cnester (Dearfand Chapter) v. Smelting Oorporaiion, [1902] W. N. 6. 

(i) Petitions of right may be brought in any division; see title Crown 
Praoiice, Vol. X., p. 26 : petitionB m matrimonial matters are,brought 
in the Probate, Divorce, and Admiralty Division; see^title Hitsband and' 
Wive. Vol XVl.. pp 497 ei seq. ; other petitions are in practice confined 
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347. At the foot of every petition, not being a ‘‘petition of 
course ” (j), presented to the court and of every copy a statement 
must be made of tho persons, if any, intended to be served (k). 

A petition, unless leave is given to the contrary, must be served 
at least two clear days before the day appointed for the hearing [t). 

Sub-Sect. 3.— Proce<litre in Chambers. 

348. Every application at chambers not made ex parte must be 
made by summons (m). 

Every application for payment or transfor out of court, and every 
other application made ex parte in which the judge or proper officer 
thinks fit so to require, must be made by summons (n). 

349. The business in chambers of the judges of the Chancery 
Division is carried on in conjunction with their court business (o). 

The business in chambers in the Chancery Division includes the 
following matters (p):— 

(1) Applications for payment or transfer to any persons of any 
cash or securities stiDuling to Iho credit of any cause or matter, 
where there has been a judgment or order declaj ing the rights pr 
where the title depends only upon proof of the identity or birth, 
marriage, or death of any person {q) ; 

(2) Applications for payment or transfer of any cash or securities 
standing to the credit of any cause or itiatior, whei’o the cash does 
not exceed ill,000 or the securities are of a nominal value not 
exceeding X*l,000(r); 

to the ('hanccry DivIhiod. As to i>clHiniis and petitinnors, see Jiidicaturo 
Act, 1873 (30 & 37 Viet. c. 6«>), s. 1<»0 ; Jt S. Ord. 10, rr. 4, 9 ; Old. 52, 
IT. 16—18; Ord. 01, r. 19 ; Ord. 62, r. 1« Many applications which were 
formerly made by petition may now be made by originating summons ; see 
tbid,, Ord. 65, r. 2 ; Ord 54n. As to a petition for an order detormining 
the class of person entitled to an unclaimed fuvd in court, see Wilson v. 
Church (1911), 106 L. T. 31. 

ij) A petition which does not require to be aiisw'ercd is called a “peti¬ 
tion of course ”; see R. S. 0., Ord 62, r. 18. Other petitions ai'O called 
“special petitions." 

{k) Ibid., Ord. 52, r. 16. 

(1) Ibid., Ord. 52, r. 17. An originating petiliou must be served like a 
writ of summons {ibid., Ord. 4, r. 4); see p. 116, ante. It may be served 
out of the jurisdiction (11. S. C., Oid. 11, r. 8 a) ; see pp. 117, 118, mite. 
As to cases whore service may bo dispensed with, see Alexander v. 
Maegowski (1898), 103 L. T. Jo. 164; Practice Note, [1907] W, N. 44. 

(«t) B. S. C., Ord. 64, r. 1. 

(») Ibid., r. 2. As to the form of a summons which is not an originating 
summons, aeo ibid., x. 10; App. K, Form 1. Summonses are not to be 
altered after they aro sealed except upon application at chambers. 

(o) Ibid., Ord. 56, r. 1. As to counsel in chambers, see ibid., r. Ia; 
title Barristkbs, Vol. II., p. 419. 

(p) R. S. C., Ord. 55, T. 1. 

Iq) Ibid., T. 2 (1). Application is ordinarily made by summons^, but 
where a question of constiuctionis involved, a petition should be presented 
(Be HUke, Ex parte North Eastern Bail. Co. (1894), 63 L. J. (cii.) 668). So 
glso, where Uie fund in question exceeds £1,000 and difficult questions arise 
(JZe Birkin, Bitkin v. Birkin, [1901] W. N. 33), though the mere fact that 
the fund exceeds £1,000 is not enough (Bales v. Moore (1888), 38 Ch. D. 
381: Ba Broadwood (1886), 65 L. J. (cu.) 646; Be Bhodes (1888), 31 
Cb. D. 498). As to the practice in the case of a fund not dealt with for a 
loug period, see Wilson v. Church (1912), 133 L. T. Jo. 282. 

ir) B. S. C., Ord. 65. r. 2 (2). 
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(3) Applications for payment to any person of the dividend or 
interest on any securities standing to the credit of any cause or 
matter («); 

(4) Applications under the Parliamentary Deposits Act, 1846 (6), 
or any other Act relating to parliamentary deposits, for investment, 
payment of dividends, and payment out of court(c); 

(5) Applications for interim and permanent investment and for 
payment of dividends under the Lands Clauses Consolidation Act, 
1845 ((/), and any other Act wh(‘reby the purchase-money of any 
projK'.rty sold is directed to he paid into court (/*) ; 

(6) Applications on behalf of infants under the Infants’ Property 
Act, 1830(y ), where the infant is a ward of court, or the adminis¬ 
tration of the estate of the infant or the maintenance of the infant 
is under the direction of tlie court (</); 

(7) Applications uudei the Intant Settlements Act, 1865 (/t), for 
the sottlement of any propeity of any infant on marriage (i); 

(8) Ap[)lications under the Copyhold Acts res])ccting any securities 
or money in couit(A:); 

(9) Apjdieatious as to tlie guardianship and maintenance or 
advaiicomcut of infants (f); 

(10) Applications cfimiected with the management of property (;«); 

(11) Applications for or relating to the sale by auction or private 
contract of pro])erty (n) ; 

(12) All applications undor the Solicitors Act, 1843 (o) (not being 


in) K. S. (J., Old. 5.>, r. 2 (3). 

(ft) 9 & 10 Viefc. c 20. 

(c) 11. S. 0., Onl. 55, r. 2 (6); sec Parliamentary Deposits and Bonds 
Act, 1892 (55 & 55 Vi<it. c. 27); Tiamways Act, 1870 (33 & 34 Viet. e. 
78), a. 18; Boaid of Tiado llnles, January, 1892, under the Tramways Ael, 
1870 (33 &, 34 Viet, c 78); Yeaily Piactiee ot the Supicme Oourt, 1912, 
p. 1530; Light Eailways Act, 1896 (59 & GO Viet. c. 48); see titles Parlia¬ 
ment, Vol. AX I , p. 735, note (iv); Tramways anu Light Eailwats. 

(d) 8 &, 9 Viet. c. 18, s. 69. 

(e) K. S. C., Ord 65, r. 2 (7); see title Compulsory Purchase op 
Land and Compensatiov, Vol. VI, p. 114. 

(/) 11 Ceo 4 & 1 Will. 4, c. 05, ss. 12, 16, 17. These provisions deal 
with leases of intaiits' land which can also be granted iiuder the Settled 
Estates Act, 1877 (40 & 41 Viet. (*,18), and the Settled Land Act, 1882 
(45 & 46 Vict. e. 38), s.s. 59, 6Q ; see Convoyaueing and Law of Property 
Act, 1881 (44 & 45 Viot. c. 41), s. 41; and see title Infants and 
C iiiLiniEN, Vol. X^ Jr.,'pp. 98. 100. 

(g) K. S. C., Ord 55, r. 2(9); see Be Lelehford (1876), 2 Ch. D. 719 ; 
Be Clark (1866), 1 ( ’ll. App. 292 ; Be Gnmha (1885), 29 Ch. D. 248. 

(A) 18 (Sc 19 Vkl c. 43see title Infants and Children, Vol. XVII., 
p. 103. 

(t) R. S. C., Old 55, r. 2 (10); see l)e Stacpoole v. De Stacpoole (1888), 
37 Ch. D. 139 ; Be Sampson and Wall, Infants (1884), 25 Ch. D. 282, C. A.; 
Be PhlUips {am, Infant) (1887), 34 Ch. D. 467; Seaton v. Seaton (1888), 13 
App. Caa. 61; Br Potter (1869), L. R. 7 Eq. 484; Be Scott, Scott v. 
Banbury [1891] 1 Cli. 298. 

(k) R. S. C., Ord. 55, r. 2 (11); Copyhold Act, 1894 (67 & 68 Viot. o. 46), 
SB. 32, 33; see title CoPYiiOLDS, Vol. VIII., p. 122. 

(l) R. S. Cl, Ord. 55, r. 2 (12); see Supreme Court Funds Rules, 1905, 
r. M (o); title Infants and Children, Vol. XVII., PP- 89 et seq., 125 
et segb 

(to) R. S. C., Ord. 56, r. 2 (13). 

(n) Ibid., r. 2 (14). 

(o) 6 5c 7 Vict. c. 73 i see title Solicitors. 
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applications for orders of course), for the taxation and delivery of 
bills of costs and the delivery by any solicitor of details, documents 
and papers (p); 

(13) Applications for an order on tho fui-lhor consideration of any 
cause or matter, ^\hel■e the order to be made is for tlie distribution 
of an insolvent estate, or of tlie estate of an intobtate, or ef a fund 
among creditors or debenture-holders {q); 

(14) Applications for time to plead, lor leave to amend pleadings, 
for discovery and production of doenmculs, :ind generally all 
applications relating to the conduct of caiis(s^r); 

(15) Applications for relief by nioiLgagor or mortgagee (s); 

(16) Applications by a judgment ciecliLor for an order tor sale of 
his judgment debtor's interest in land (/); 

(17) Applicalions under the I'iiriiice Act, 1891 (»), for tho deter¬ 
mination of dispulos as to estate duty (a); 

(18) Applications under tho Cliaritahlo Trusts Act, l85.S(/>); 

(19) Applications to tlio court under the Settled Ijaud Act, 
1882(t;), the Vendor and Pnrehuser Act. 1874 (d), tho Conveyancing 
and Law of PioiKoty Act, 18Hl (c), the ^favried iVomeii’s I'ropeity 
Act, 1882 (y), the Charitiililo Trusts (Recovery) Act, 1891 (//), tlie 
^Mortmain and Charitable I'ses Act, IHP] (//), the Judicial Tnedees 
Act, 1H96(».), tlie fjiuid Transfer Act. IH!t7 (,■/), Ibe Public 'rnisLee 
Act, 1906 (/f), the Cornpanii's ((.'onsolul.ition) Act. 1908 (/); 

(20) Such other miittors as the judge may think lit to dispose 
of at chambers (m). 


(p) H. S. (' , Ord il.t, r. 2 

( q ) Und , r. 2 (16). 

(r) Ifiid , r 2(17) 

(«) Ihid , r. fl.v ; see tillo MeuTOAr.j',, Vol. XXf , pp. ].“il, 261, 28.3 

(f) .fmlKmont^ Art, 1864 (27 & 28 Viet 112); 11. ' ., Old. 5r,, 

r. 9b; He, Ifanitioit nud /{ntlointei/, | I.SI)9J (Ji. 46.‘». (' He Hiron, 
11886] AV. N. 191 ; see Idles Hxkc’ijtobs and Aomimstk vtoijs, Vol. XIV., 
p 71; Jtiug.vkm'S ^ M) OaoKits, Vol. XV111, p 220 

(tt) .'>7 &■ 58 Viet c. 30 

(o) R.H.O.,Ojd 55,1- Do; r* c tit le Ks i'\ i n vm> Otiiku Dn.ent Duties, 
Vol XIIT., pp 226,227. 

(ft) 16&17 Vi«!t, e. 137; sec H. S Oul 6o, r. 13; sec, title (JiriUiTlES, 
Vol. IV., pp. 267, 335 

(c) 45 (.V 46 Viet. c. 3S , Settled Land Aet, 1.882, Jlulos, r. 2; Yo.aily 
Practice of tlio Supreme Court, 1912, p 1548, lie Toiry JJill h'etule, 
Pemherion v. Pembeilon, [1908] 1 (Jli. 468 

(d) 37 & 38 Viet. c. 78, s. 9 , ami see lie Martin, lix parte IHjou v. Tueker 
(1912), 106 L. T. 381. 

(e) 44 & 45 Viet. c. 41, sr. 6, 9, 21 (6). 39, 42. 69 (3). 

(/) 45 & 46 Viet. e. 75, s. 11. 

(g) 64 & 65 Viet. e. 17; see Cliiiiitalde Tiiist.s (Roeovery) .\ot, 1891, 
Rules, r. 2; Ye,irly Pr.iotiee of the .Supieme, Court, 1912, p. ].5.)5 

(A) 54 & 55 Viet. c. 73. s. 8. 

(i) 59 & 60 Vict. c. 35 ; soo .Tmlieial TniRtce Rules, 1897, r. 2; Yearly 
Practice of the Suincmo Court, 1912. j* 1589 

(?) 60 & 61 Vict. c 05; see Land Tran.'-ier Rules, 1903, r 301; Yearly 
Practice of the Supreme (iourt, 1912, p. 10i)4. , 

(Jfc) 6 fidw. 7, c. 55, Rrt. 10, 13 (7). 

(l) 8 Kdw. 7, c 69, s. 120; see Ee Clarke {John) t6 Co., Ltd., [1912] 

1 I. R. 24. ' 

(m) R. S, C., Ord. 66, r. 2 (18); Ee Tweedy (1885), 28 Ch. D. .529, C. A.; 
Ee Hveke, Ex parte North Eastern Eail Co (1894), 03 L. J (cn.) 668; 
Ee Evans (1880). .54 L. T. 627; Be Moate's Trust (1883), 22 Ch. D. 635. 
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350. Sumraou'^os in chambers in the Chancery Division com» 
l)eEore the mahter in the first instance, and the procedure before 
him is the same as in an ordinary summons (a). 

351. An application on a sninmons is supported by such evidence 
as the judge may require (h), and the judge may pronounce such 
judgxnont as the nature of the case may require (c). 


General 
proct'Uurc In 
case of: 

(i.) trial 
without a 
jury ; 

(li.) trial ivilh 
a ]ury. 


Nature of 
motions to 
Court of 
Appeal. 


Part II.—In the Court of Appeal. 

Shot. 1 .—In General. 

362. Where there has been a trial by a judge without a 
jury, a motion for it, now trial or to set aside a verdict, finding, or 
judgment must lie made by appeal to the Court of Appeal (d). 

Where there has been a trial of a cause or of any issue 
therein witli a jury, a motion for a i\ow trial or to set aside a 
verdict, finding, or judgment must be entered in the Court of Appeal 
in the same way as a motion by way of appeal is entered, where 
there has been a trial without a jury (c). Such a motion is brought 
before the Court of Appeal in like manner as an appeal, and on the 
hearing of sucli motion the Court of Apjieal has all the powers 
exercisable l)y it on the hearing of an appeal ic). 

353. In actual practice, whei e tho trial was without a jury, the 
motion is known as a final appeal; but, if the trial was with a jury, 
the motion is known as an application for a new trial. The llules 
of the Supreme Court,.*however, provide for an application for a 
new trial where the trial was by a judge alone (/), and an order for 
a new trial is occasionally made in such cases. 

Again, although a final appeal and an application for a new trial 
are to some extent governed by different Orders of tho Supi eme 
Court (y), the Court of Appeal has substantially the same powers in 


(a) Seo p. 1^1, ante. 

(h) R. S. C., Ord. .'55,'r. 7. 

(c) Ibid., T. 8. As to udjoarnnieat, soo ibid., Ord. 54, r 8. As to 
proceedings ex parle, il ai\y of the parties fail to attend, see ibid., r. 5. 
As to determining the questions between the parties without an adminis* 
tration order, see ibtd., Ord. 55, r. 31. As to directing executors eto. to 
render a proper slutcmout of their accounts, see ibid., r. 3 (o). As to 
special directions touching the carriage or execution of the judgment, or 
service of it upon persons not parties, see R. S. C., Ord, 55, r. 9, 

(d) Ibid., Ord. 39, r. 1; Judicature Act, 1873 (36 & 37 Viet. o. 66), 
s. io. The procedure in an appeal under R. S. C., Ord. 39, r. 1, is regulated 
by R. S. C., Ord. 58, p. 200, post. For the constitution of the Court of 
Appeal, see title CVxrRTS, Vol. IX., pp. 82 et seq. 

(fl) R. S. C.^ Ord. 39, r. 1 a ; Judicature Act, 1890 (53 & 54 Viet. o. 44). 
As to these powers of the Court of Appeal, see R. S. C., Ord. 58^. 200, 

S oet ,< Biehabjf v. Biekahy, [1901] P. 134, C. A.: Badam'e {JVUUatn) 
licTQbe Kitter Co, v. Leather, [1892] 1 Q. B. 85, G. A. 

(/) R. S. 0.. Old. 39, r. 1. 

(g) Ibid., Ord. 58 (appeal) ; t5id., Ord. 39 (new trial). 
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both cases, and has power to enter judgment where the application 
is only for a new trial (k). 

Shot. 2. —When Appeal Lies. 

354. There is a right of aiipeal (i) from a final judgment - or 
order given on the trial of an action in the Higli Court in any civil 
easo, as ^\ell as a right to a[)ply for a now trial of such action or to 
set a.si(lo the verdict given therein ; but there is no such right where 
there has been a judgment or order by consent (A) or an under¬ 
taking not to appeal (0, or where the judge has given a decision as 
an arbitrator (vi); nor does any appeal lie from a judgment in the 
High Court in any criminal cause or matter («). 

There is a right of appeal to the Court of Appeal from any other 
final order of the High Court, except in cases w'here the right is 
excluded (o). An aiipeal does not, except with leave, lie from the 
judgment of the Divisional Court given on an appeal from an 
inferior court (p) ; nor does an appeal, except in certain cases (q). 


(h) R. S. , Ord 40, r. 10 ; and sec p 200 , post • 

(i) As to tlie jujisdictioii of judges of the Court of Appeal, see title 
Courts, Vol. IX., p. 62. 

{^) .Judicjitiiie Act, 187.3 (36 & 37 Vict o 60), s. 49. 

(Z) i,'fl Devon Great Gonsoh 3Itne (1888), 38 t;h. D. 61, C. A. ; Re 
IIvll and County Dank, 'I'rotiei's Glahti (1879), 13 Cli. J>. 26, C. A. ; Jones 

V. Gravinij Dock Vo. (1877), 2 Q. Jl. J). 314, C. A. 

(m) liurgeasw hoiion, [1896] A. 136. 

(a) JiidicatiiTO Act, 1873 (30 & 37 Vict c 66 ), s 47 : see Utica Criminal 
I.AW AN 1 > rnOCEDUKE, Vol. IX., p 432; CllOWN PuACTlCE, Vol. X.,p. 73; 
7k’. V Wiltshire Justices, Ex parte Jay, [1912] 1 K 15. 666, C.A.; Scott v. 
Siott, [1912] VV. N. 198, C. A. Xo appeal lies to the Court of Appeal from 
an order disch.arging a iinsoncr under a habeas corpus (Cox v. Hakes (1890), 
1.5 App. Cas. 606). 

(« 9 ) Judicature Act, 1873 (30 & 37 Vict * 0 . 66 ), s, 19; Judicature 
(rroccdurc) Act, 1894 (67 & 58 Vict c 16). s. 1 

(p) When there is a right of appeal to the High Court from any other 
court or person, the appeal is determined hy the iJivisional Court, and 
there is no appeal from the decision ot the Divisional Court except by 
leave of the Divisional Court or tho Court of Appeal: see Wynne-Fineh v. 
Chaytor, [1903] 2 Ch. 476, C. A. ; McJlarg v. Universal Stock Exchange, 
[1896] 2 Q. B. 81 ; Moore, Nettlefold & Co. v. Singer Manufacturing Go., 
[1904] 1 K. B. 820, C. A. ; Fraser v .Fraser, [1906] 1 K, B. 368, C. A.; and 
see title Intekpleader, Vol. XVII., p. 618 (summary decision of Divisional 
Court). No ax»peal lies to the Court of Appeal from the decision of a 
judge as to the sulhciency of a stamp on a document {Blewiit v. TriUon, 
[1892] 2 Q B. 327, C. A.). 

( 9 ) J.e., (i.) where the liberty of tho subject or the custody of infants is 
concerned {Bowden v. Foxall, [1901] 1 Ch. 1, C. A.); (ii.)panting orrefusing 
an injunction, or appointing a receiver {Bright v. River Plate Construction Co. 
(1901), 17 T. L. R. 708, C. A.); (hi.) a decision determining tho claim of a 
creditor, or the liability of a contiibutory or of a director or other officer 
under the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 60), imespect 
of misfeasance or otherwise; (iv.) any decree nisi in a matrimonial cause, 
and any judgment or order in an Admiralty action determining liability; ^ 
(t.) any order on a special case stated under the Arbitration Act, 1889 
(52 & 63 Vict. 0 . 49); (vi.) such other cases to be prescribed by Roles of 
Court as may, in the opinion of the authority for making such Rmes, be of 
the nature of final decisions; see ChilUngwoHh v. Chambers (No. 2), {1896] 

W. K. I 35 , 136 ; Judicature (Procedure) Act, 1894 (57 & 68 Viet. 0 . 10), 

1 ( 1 ) (b). 

B.L.—xxni, w 
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li(j from any intcilociitory order or judgment by a judge, without 
tlio leave of the judge or of the Court of Appeal (r ); nor, except 
|jy leave, doee an appeal lie from an order as to costs only, which 
are by law left to the discretion of the court (s), or from an order 
allowing extension of time for appealing from a judgment or 
order (t) or from an order giving miconditiomil leave to defend an 
action (a), 

366. Tn matters of practice and procedure every appeal from a 
judge is to the Court of Appeal (r). 

366. The Court of Aiipeal has appellate jurisdiction and certain 
original jurisdiction incident to the determination of an appoal (a). 


(r) Jmlicjitin'o (Procedure) Act, 1894 (57 & 58 Viet. c. 10), B. 1 (1) (b). 
An (irdcr reliiMiis uncoii«»ilioiial leave to defend an action i.s not an inter- 
loeiitoiy order within tins ])rovision. As to what arc luterlooutory orders, 
see title .Jodoment.s ano UanKiia Vol Will , pp. 178—181 

(«) Jiulicatiivti Ac t, 1878 (30 & .3 7 Viet o. 06), a 49 ; see p. 180, ante. 

(I) .liidic.ilute (Procedure) Act, 1894 157 58 Viet o. 10), s. 1(1) (a). 

(a) lind , a 1 (3). 

(r) Ibid., a. 1 (4). Tnstancca of apidicatiou . held to he matlera of practice 
and jiroocduie are Re Odd if, fl895J 1 t^. it. 392, () A (siiininons to review 
taxation ol a solicitor’s bill of coats) ; Mellarq v. IJntvcnsal tilock Exchange, 
[1895] 2 (i. H 81 (aiinimoiis lor an intcriin iiijiinetion) ; IfocLlei/ v. Anmh, 
(1890), 41 W. K. 000 (application lor a jjarniahee order); Re Portland 
Urban Ihetnct Coumnl and Title;/ <& Vo , [i896| 2 () li. 98 (applieahon for 
leave to levoKe- a aubiiiission to arbitration); Cannon liteweiy Vo.v. Oilby 
(1890), 75 L. 'r. 4U7. A. (ai>plicatioii for leave to enter iiiial judgment 
under U. S Ord 14); flood liana v. Vaiheart (1895), 11 3'. L. R. 262, 
A (apfihcation to appoint a rceeivor) ; IKii^oa v. Parser (1895), 39 
Sol. Jo. 180, (' S (appliisation for leave to issue a writ of execution); Jilaek 
V. Dawson, [1895] 1 t^. Ji. 848, (J A (applu'ation lor leave to issue writ for 
service out of the juri.sdietion); Yontje v. Toynbee, [1910] I K. H. 215, G. A. 
(a[>|ili('a(ion that the suKciturs for the ilefendaiits should be oidercd 
perisonaily to laiy the phiiulilT’!i costs); aee also Honduras Banking Vo. v. 
ha Vompagnie Gi iu'rale etc (1890), 40 Sol. Jo. 288, 289. (^. A. Instances of 
matters held not to be matters of practice and procedure are Wntaon v. Petta, 
[1899] 1 Q. 11. .54, G .\ ; JIfortoa v. fii'nirmuc/(1898), 43 Sol. Jo. 97 tapplication 
for wilt of piuhibitioii to restrain an inferior court Iroiii exceeding its .iiris- 
diction); Long v. (Jieat Noithern and Vitg Radwtti/, [1902] 1 K. ll. 813, 
0. A. (order under the Regulation of Railways Act, 1868 (31 & 32 Viet. 
0. 119). 8. 41) ; Re Piere and Staveley, Taylor <fc Co. and yorlh Shore Hfill 
Co., [1905] 1 K. B. 300, G A. (order directing arbitrator to state a case; 
compare lie Colman ana Watson (1907), 97 L. T. 857, G. A.); Re Marckant, 
[1908] 1 K. B. 998, r. A. (order nnade on originating Bummons to compel ^ 
a so1i<;itor to pay a .^uui of inuncy in pursuance of his undertaking). 

(rt) .fudicatiire Ai.t, 1873 (36 & 37 Vict. c. 66), 8. 4, see title Courts. 
Vol. IX., p 03. 'I’lie Court of Appeal, for the purposes of and incidental 
to tlie hearing and determination of any appeal within its jurisdiction 
and the amendment, execution, and eiiiorccmeut of any judgment or 
order mado on any such appeal, has all the power, authority and juris, 
diction vested by llie Judicature Act, 1873 (36 & 37 Vict. c. 66). in the 
High Court (ibid., 8. 19 ; see tbid., ss. 23, 24) ; Judicature Act, 1876 
(38 A: 39 Vict. c. 77), s. 22; ami see Re Dvnraven Adare Coal and Iron Co. 
(1875), 24 W. R. 37. t). A.; Allan v. United Kingdom Electric Telegraph Co, 
(1876), 24 'it. 8'>S, C. A. ; Re Whitehead (1885), 28 Ch. D. 014, 0. A. ; 
Polini V. Gray, Slmlii v. Freccia (1879), 12 Ch. D. 438, C. A,; Uyde v. 
Warden (1876), 1 Kx. D. 309, G. A. As to appeals to the Court ot Appeal 
in Particular matteis or proceedings, see titles Admikali'v, Vol. I.,pp. 125, 
12Q; AORicutTUKJS, Vol. 1., p. 265 (award in compensation'matters) j 
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Sect. 3.— Jl’Jio may yijtpcal. • 

357. Any of the parties to an action and any persons served 
with notice of judgment may appeal without leave, unless the 
appeal does not lie except with leave. A person, who is not a party 
to an action and who has not been served with notice of the judg¬ 
ment, cannot appeal without leave, but a person who might properly 
have been a party may obtain leave to appeal {h). 

A party who has become bankrupt may proec'-ed with the appeal, 
if it involves a question as to his status (f), or if the order appealed 
from prevents him from earning his living (d). 


Bbct. 3. 

Who may 
Appeal 

Appellant 


Uankrupt 

.■vppellant. 


368. If an appellant dies, his legal personal representative may Death of 
prosecute the appeal on obtaining an order to carry on the apix-H'int. 
jiroceedingB («). 

An ap|)eal may lie liroiight by one of several plainlilTs or Appeaihyone 
defendants, altlimigh the otlicirs will not join (/’). several 


Aubitration, Vol J., pp. 481 (reference out of court), 492 (reference 
under order of court); lUNKRurTCY anu Insolvency, Vol. II., pp 30,1, 
304; Companies, Vol. V., pp 648 ef ney , 609; County Couiit.s, Vol VJfl , 
pp. aaOetseq ; Crown Practice, Vol X , pp. 12, 26, 73, 74, 123, 124, 
139, 189; DamaoKiS, Vol. X , pp 349, 3.>0; KLKrnuN.s, Vol XII , p 2.>6; 
E.STATK ANO Otiier Deitfi DUTIES, Vol XI11, pp. 226,227 ; KxECimoN, 
Vol. XIV., p 124, ExucirntRs am> Adminustraiors, Vol XIV, p J57 
(probate matters), IIusbino and Wife, Vol. XVI, pp 557 et seq 
(inatiimonial causes) ; Income Tax, Vol XVI, p 682; JunOMKNTS and 
Orders, Vol. XVifl., pp. 180, 181; Macistrates, Vol. XIX., p. 666; 
Ma.ster and Servant, Vol. XX., p. 300 (workmen’s compensation); 
Mayor’s Court, London, Vol. XX., p 300; Revenue; Shipping and 
Navigation 

(b) If a person alleging Limself to bo aggrieved by tlio judgment or order 
can make out a jmrnd facie case why ho should h<ave leave, he will, as a 
rule, get it {Be Seouritm Insurance Vo., [1894] 2 Ch. 413, C. A.; Be Mark- 
ham, Markham, v Markham (1880), 16 Ch. D. 1, C. A.; A.-G. v. Aiksbunj 
{Marquis) (1886), 16(1. B- B- ^08, 412, C. A ; Be Madras Jrriqaiwii and 
Canal Co., Wood v. Madras Irrigation and Canal Co. (1883), 23 Ch. D. 248, 
C. A.). But leave will not be given where the applicant could not have 
been a party {Be Youngs, Doggettv Bevetl {1885), 30 Ch, D. 421, C. A ; 
Orawcour y. Salter (1882), 30 W. R. 329; The Millwall, [1905] P. 155, 162. 
C. A.). A plaintiff who lets judgment go against him by default cannot 
appeal, but should apply to the court which gave judgment to have tho 
case restored and heard (IVaZiter v. liudden (1879), 6 (J. 11. D. 267, A.; 
ViwZ v. Hvdspilh (1885), 29 Oh. D. 322, n.. C. A.; see AUumv. Dickinson 
(1882), 9 Q. B D. 632, (j. A.). A dciendant who docs not appear may, it 
seems, appeal {Be Grove (1888), 4 T. L. E. 272, C. A.). In a representative 
action a member of a class represented by the plaintiff cannot appeal from 
an order obtained by tho plaintiff, but should apply to the court below to 
be added as defendant (Ifafsorev. Cave (No. 1) (1881), 17 Ch. D. 19,0. A.); 
see p. 104, ante. If the defendant in a test action refuses to appeal, the 
court may allow a defendant in one of the other actions to appeal on his 
own behalf {Briton Medical and General Life Assurance v. Jones (1889), 00 
L. T. 637). 

(c) 6. V. M. (1885), 10 App. Cas. 171: Dence v. JIason (.W79), 41 L. T. 
673, C. A. 

(d) United Telephone Co. v. Baesano (1886), 31 Ch. D. 630, C. A. ^As to 
Becnri^<for costs, see p. 199, post. 

(e) R. S. C.,Ora. 17, r. 4; Banson r. Patton (1881), 17 Ch. D. 767, C. A. 

(/) Beckett v. Aitumd (1881), 18 Ch, D. 64, C. A. 
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• Sect. 4. —Time for Ajtpeal. 

369. No appeal to the Court of Appeal from any inter¬ 
locutory order or from any order, whetlier final or interlocutory, 
in any matter not being an action (g), can be brought after 
the expiration of fourteen diiye, and no other appeal can be 
brought after the expiration of three inonthB(/j); but the Court 


(g) For instances of appeals from orders “ in any matter not being an 
action,” see Austin Friars Steamship Vo. v. Sirack, [1906J 2 K. li. 499, 
C. A.; Be Arbenz' Application (1887), 35 Ch. D. 248, 257, C. A. ; Be liaillie's 
Trusts (1877), 4 Ch. D. 185. C. A. ; Be Bbjih and Young (1880), 13 Ch. JD. 
416, C. A.; Be Bicketts and A vent'8 Contract, [1890] W. N. 16 ; Be Walker 
and Oalishott's Contract, [I902| W. N. 147, C. A.). 

(A) K. S. C., Ord, 58, r. i5. This is subject to tbe powers of tlie court 
to enlarge the lime under ifjid., Ord. 64, r. 7. As to the calculation of 
the time, see ibid., r. 12; and see, generally, title Time. The periods 
mentioned are to be calculated, in tlie case of an appeal from an order 
in chambers, Iroin the time when the order'was pronounced, or when 
the appellant first had notice, and in all other cases from the time 
when tlie judgment and order is signed, entered, or otherwise perfected, 
or, in the case of the refusal of an application, from the date of the 
refusal {ibid., Oid. 58, r. 15): and see title Judgments and Obders, 
Vol. XVIII., p. 206. As to what is an interlocutory and what is a final 
judgment, see title Judgments and Orders, Vol. XVIII., pp. 178—181; 
and see title Executors and Admtvistrators, Vol. XIV., p. 335. In 
the Chancery Division, unless the judge gives leave to appeal direct, or 
certifies that ho does not wish to hear the case further argued, an appeal 
from an order made at chambers must be preceded by a motion to 
discharge the order (Btgg v. Hughes (1884), 9 P. D. 68, C. A. ; Dickson v. 
Harrison (1878), 9 Ch. D. 243. C. A. ; Holloway v. Oheston (1882), 19 Ch. D. 
618; Be Pearce, [1899] W. N. 114, C. A. ; Be Giles, Beal aiid Personal 
Advance Co. v. Mitche I (1890), 43 Ch. D. 391, C. A.; Be Uardwidge (1884), 
62 L. T. 40; Be Harry {9. H.) <& Co., Ltd. (1906), 121 L. T. Jo. 63; 
Forrester v. Jones, [1899] W. N. 78). If an application is simply refused, 
the applicant knows it at the time the application is disposed of, and the 
time for appealing therefore runs from the refusal, but if the application 
is only partly wanted, it is reasonable that ho should know the precise 
terms of the order drawn up before deciding whether he will appeal (her.Ian 
V Birmingham Small Arms and Metal Co. (1877), 7 Ch. D. 24, C. A.). 
The same rule applies to tlie dismissal *of an action (International Financial 
Society v. City of Moscow Gas Cd., City of Moscow Gas Co. v. International 
Financial Society (1877),,7 Ch. D. 241, 243, C. A.), and where the order 
refusing the application contains provisions as to costs which necessitates 
it being drawn up and entered (Swindell v. Birmingham Syndicate, Bir¬ 
mingham'Syndicate v. Swindell (1876), 3 Ch. D. 127, 131, C. A.; Be Smith, 
Hooper v. Smith (1884), 26 Ch. D. 614, C. A.; Jones v. Andrews (^1888), 68 
L. T. 601, C. A.; Be Boberta, [1890] W. N. 23). Where several distinct 
claims are joined in oue application and some are refused, the rule applies 
so far as an appeal from the refusal is concerned (Trail y. Jackson (1876), 
4 Ch. D. 7, C. A. ; Berdan v. Birmingham Small Arms and Metal Co., 
supra); but it does not apply where there is but one claim and relief is 
granted as to part and refused as to part (Shelfer v. City of London Electric 
1 Lighting Co., Meux's Brewery Co. y. City of London Electric Lighting Co., 
[1896] 1 Ch. ^87, 307, C. A.); nor does it apply where the order renising 
the application contains a declaration which bmds the rights of the parties 
(Be (jMy and TMlvy (1880), 16 Ch. D. 3, 7, C. A,; Be Boberts, swprah nor to 
a refdlBal at the trial to allow on amendment of the pleadings (Laird y. 
Briggs (1881), .18 Ch. D. 663, C. A.). As to appefu against an order 
made on further consideration and on hearing of the summons to vary the 
certificate on which the order was made, see B. S. C., Ord. 68, r. 16 a; 
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360. Where an cx parte apjjlication has been refused by the - 

court below, an application for a similar purpose may be made to 
the Court of Appeal ex parte within four days from the date of 
such refusal, or within such enlarged time as a judge of the couit 
below or of the Court of Aiipcal may allow (/.). 

Sect. 5.—yoticc and Entry of Appeal. 

361. All appeals to the Court of Appeal are by notice of motion. Notice of 
The appellant may by the notice of motion appeal from the whole ™ouoii. 
or any part of any judgment or order, and tim notice of motion 
should specify whetber the whole or part only of such judgment 

or order is coinplamed of, and what is tijo point complained of (/). 

332. Notice of api>oal from any judgment, whether Tmal or Length of 

notice of 

--—---ivppeal, 

• 

Nardland v. Hole (1880), 40 Cli. I). 110, 0. A. ; iiaunders Davies v. Baillie, 

[1907J W. N. 237, C. A. 

(i) It. S. C., Orel. 58, r. 15, as altered by It. S. 0., May, 1900, aud ihid., 

Ord. 64, r. 7. Aa to the exteaaion of tiiiie, see AAcholson v. Ihper (1907), 

24 T. L. R. 16, th A. ; International Financial Hociety v. City of Moscow 
Oaa Co., City of Moscow Gas ('o. v. International Financial Society (1877), 

7 Ch. D. 241. 247, 0. A. ; LLiqhton v. Trclierne (1878), 48 L. J. (q. b.) 168, 

0. A. ; Collins v. Faddingion Vestry (1880), 5 Q. B. I), 368, 0. A. ; Curtis 
V. Sheffield (1882), 21 Ch. I>. 1, 5, C. A. ; McAndrew v. Barker (1878), 7 
Ch. 1). 701. 0. A ; lie Bhjth and Yonng (1880), 13 Ch. D. 416, 420. C. A ; 

Be New Callao (1882), 22 Ch. 1). 484, 492, t^ A. ; Be Manchester Economic 
Building Society (1883), 24 Ch. D. 488, 500, 0. A. ; Be Bradshaw, Brad¬ 
shaw V. Bradshaw, [1906] W. N. 80, C. A. ; Weldon v. Be Bathe (1887), 3 
T. L. R. 445, C. A.; Cusack v. London and Norfjt Western Bail. Co , [1891] 

1 Q. B. 347, C. A. ; Illingworth v. Melbonmo Fansh Council (1902), 18 
T. L. R. 775, C. A. Aa to special grounds for extoiiaion of tiino, see Be 
Bradshaw, Bradshaw v. Bradshaw, supra ; Cray v. Phillips (1877), 7 Ch. D. 

249, C. A. (doubtful point of law); Be Odhcit. Ex parte Viney (1877), 4 
Ch. D. 794. C. A.; Be Mansd, Rhodes v. Jenkins (1878), 7 Cli. D. 711, 

C. A.; Be Eelsby, Ex parte TrnsU-e, [1894] 1 Q. B. 742, 745. C. A. ; B« 

Coles and Ravenshear, (1907J 1 K. B. 1, A. ; Nicholson v. Piper,supm; 

Baker v. Faber, [1908] W. N. 9, C. A. ; Bumhold v. London County 
Council (1909), 100 L. T. 259, (1. A. ; Ilighton v. Treherne, supra; Ilaydon 
V. Cartwright, [1902] W. N. 163, C. A. (mistake of solicitor or counsel); 

Be Blyih and Young, supra (formal notice not given in time, but mtormal 
notice given); Esdaile v. Payne (1889), 40 Ch. D. 520, 633, C. A. (auccessful 
appeal by one of several defeudanta); Be Padstovo Total Loss and Collision 
Assurance Association (1882), 20 Ch. D. 137, C. A. ; Be Tucker. Ex parte 
Tucker (1879), 12 Ch, D. 308, C. A. (appeal by non-parties); Be Lamb 
(1889), 23 Q. B. D. 477, C. A. (non-appearance of appellant). Leave 
cannot be granted by a judge at chambers or by any court other than the 
Court of Appeal (Sellar v. Bright & Co. (1904), 20 T, L. R. 686, C. A ), 
and no appeal lies to tho House of Jjorda from refusal by the Court of 
Appeal to grant leave (Lane v. Esdaile, [1891] A. C. 210). The alTidavits 
in support of tlie application must show clearly tho nature of the reason 
for the delay and the circumstances under which it arose i(ireh2on v. De 
Bathe, supra). The application must bo by notice of motion, which must 
be servou on the respondent, and cannot bo made ex parte (Be Lavgrenee, 

ErenwVt v. Lawrence (1876), 4 Ch. D. 139, C. A.). 

(k) R. S. C., Ord. 68, r. 10; see Be Clook (1800), 15 P. D. 132, C. A. 

(0 R. S. C., Ord. 58, r. 1. 
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irilorlocutory, must be a fourteen clays’notice, and notice of appeal 
from an interlocutory order must be a four days’ notice (m). 

363. The notice of appeal must bo served on all parties directly 
affected by the appeal, but parties not so affected need not be 
served (h). 

364. The application for a now trial is made by notice of 
motion, which must state the grounds of the application, and 
whether all or part only of Llie verdict or findings is complained 
of {(}). 

The notice of motion must bo a fourteen days’ notice, and must bo 
served within ten days after the trial, or where further considera¬ 
tion has been adjourned within ten days after judgment has been 
given: the tinu) of the vacations is not reckoned iu the com- 
imtation of tlio time for service {]>). 


(fft) 11. S. O., Old. 58, r. 3 ; Old, 39, r. 4 ; see ibul., Ord. 64, r. 12 ; 
Jie National kitores. Ltd , [1900] 1 Oh. 27, 0. A. Tlie notice of appeal 
must bo given and the appeal entered, it within the time specified 

(Re Taylor, Ex jmrte Bolton, [1909] 1 K. 1.. 103 ; Re Railway Sleepers 
Supply Co. (1885), 29 Cli. 1). 204). A notice given for a day hot in the 
sittings may be good (Re Coullon, llamling v. ElltoU (1886), 34 Ch. 1). 22 ; 
Williams v. de Jioinville (1886), 17 Q IJ. i). 180). 

(n) R. S. C , Ord. 58, r. 2. Where a defendant appealed against an ordei 
discharging a rule for a new tii:U after a verdict against liim and m favour 
of his co-defendant, the court required the co-defendant to bo served 
(PnmeXlY. Gr entW ester n Rail Co (1876), 1 Q.B. I). 636, C. A.). Soalsowhore 
any one of several persona may beheld entitled under a will, notice of appeal 
by one must bo served on all the others (Ilvnter v. Hunter (1876), 24 W. R. 
604, C. A.). A party who is affected, but has not been served, may still 
appear and be allowed his costs (Re New Callao (1882), 22 Ch. D. 484, 
C. A.). A third party (see p. 162, ante) need not be served with notice of 
appeal by the plaintiff in thto action, but tho defendant may apply for leave 
to serve him (Re Salmon, Priest v. Uppleby (1890), 42 Oh. D. 351, C. A.). 
Mere service docs not necessarily entitle parties not affected to tho costs of 
appearance (Ex parte Webstar (1882), 22 Oh. D, 136; Re Barry's O'rusis, 
Barry v. Smart, [1906] W. N. 153 ; Harbin v. Masterman, [1896] 1 Ch. 
361, C. A.). The court generally allows the appeal to eland over v.here 
notice has not been served on persons who it considers ought to have 
been served; see Hunter v. Hunter (1^76), 24 W. R. 504, C A. ; Purnell v. 
Great Western Rail. Co., supra. Tho court has full discretion to allow an 
amendment of the notice ot appeal; for instances, see Re Stockton Iron 
Furnace Co. (1879), 10 Ch. D. 335, C. A. ; Re Crosley, Munns v. Bum 
(1887), 34 Ch. D. 661, C. A. 

(o) R.’S. C., Ord. .39, r. 3; see Murfett v. Smith (1887), 12 P. D. 116; 
Taplin v. TapUn and Holland (1888), 13 P. D. 100; Pfeiffer v. Midland 
Rau. Co. (1880), 18 Q. B. D. 344; Hughes v. Dublin IJnited Tramways Co , 
[1911] 2 I. R. 114. As to amending the notice, see E. S. C., Ord. 39, r. 6; 
Pfeiffer v. Midland Rad. Co., supra, Murfett v. Smith, supra. As to 
the contents of the notice, see Hughes v. Dublin United Tramways Co., 
'supra. 

(p) R. S. C., Ord. 39, r. 4 (altered to its present form in May, 1909, to 
meet the case of Qreene-v. Croome, [1908] 1 K. B. 277, C. A., which case, it 
seems, is no longer an authority); Baker v. Faber, [1908] W. N. 9, C. A.; 
Fryer v. Church Agency, Ltd. (1903), 47 Sol. Jo. 301, 0. A ; Murfett v. 
Smith, supra ; Room's (William) Microbe Killer Co. v. Leather, [1891] 
1 Q. B. 86, C. A. As to extension of time, see E. S. C,, Ord. 64, r. 7; 
Rvmbold v. London County Council (1909), 100 L. T. 269; PeckettT. Short 
(1884), 42 W. R. 123. 
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365. The appeal must be entered within the time limited for 
bringing it (a). 

Sect. 6. — Cross-Appeal. 

366. A respondent to an apj)eal need not give a notice of motion 
by way of cross-appeal, but if he intends, on the hearing of the 
appeal, to contend that the decision of the court below should be 
varied, he must give notice of his intention to any parties who may 
be affected by the contention (a). 


Sect. 6. 
Notice and 
Entiyof 
Appeal. 


Entry of 

appe^. 

CrosB-appeal. 


Sect. 7. —Security for Costs of Appeal. 

367. The Court of Appeal in special circumstances may order Security for 
security to be given by deposit or otherwise for the costs of an costs, 
appeal (h). 


(g) Re Taylor, T<Jx parte Holton, [1909] I K. B. 103 ; Re Dnllmeyer (1906), 
[1909] 1 K. B. 105 ,11 , C! A. Aa to entering an appeal, see R. S. 0., Ord. 58, 
r. 8 ; App. G, No. 23. 

(a) Ibid., Ord. 58. r. 6. The notice ia an eight days’ notice for an 
appeal from a final jndgincnt and a two days’ notice for an appeal from 
an interlocutory order {ibid , r. 7). It is enough if the notice is given 
eight days before the case is heard (Jutyer’s Sanitary Woollen System 
Co. V. Walker <& Sons (1897), 41 Sol. Jo. 095 ; Re Fox,' Walker Co , Ex 
parte Bishop (1880), 15 Cli. O. 400, C. A.). A cross-notice can only bo 
given under tliis rule in relation to the snbjcct-matler of the action, and 
cannot bo extended to matters not the subject of the action {Naiional 
Society for the Distribution of Electricity b?/ Secondary Uenerntors v. (hhbs, 
[1900] 2 Ch. 280, (h A.), nor does it apply whore the respondent seeks to 
vary the order on a point which docs not concern t.ho appellant {Re 
Cavnnder's Trusts (1881), 16 Ch. 1). 270, C. A ). If a cross-notice has been 
given, tho appellant cannot prevent the re.spondent having the point 
argued by withdrawing his notice of appeal {ibid.; The Beeswing (1884), 

10 P D. 18, 0. A.). If a cro.ss-nolice has bccn»given, the appellant can 
raise points not mentioned in his iiotico of appeal {Oracknall v. Janson 
(1879), 11 Ch, D. I, 20, C. A.). A respondent may give a cross-notice to 
a co-respondent as well as to the appoWant {Re 0toss. Ex partePayne (1879), 

11 Ch. D. 539. C. A.). Where cross-notice is given, tho respondent is in 
the same position as though ho had brought a oros8-.3ppeal {Harrison v. 
Cornwall Minerals Rail. Co (1881), 18 Ch. D. 334, 346. C. A. ; How v. 
Winterton {Earl), [1896] 2 Ch. 626. 641, C. A. ; The Lauretta (1879), 4 
P. D. 265, C. A ; Robinson v. Drakes (1883), 23 Ch. D. 98, C. A. ; 
Johnstone v. Cox (1881), 19 Ch. D, 17, 21, C. A.). 

(h) R. S. C., Ord. 58, r. 15. Security for costs is generally ordered when 
tho respondent shows that tho appellant, if unsuccessful, will bo unable 
through poverty to pay the costs of the appeal {IIall v. Snowden, Hubbard 
<jt Co., [1899] 1 Q. B. 693, C. A. ; Re Ivory, Uankin v. Turner (1878), 10 
Ch. D. 372, C. A. ; Re Spencer, Spencer v. Hart (1881), 45 L. T. 396, C. A. 
(not following UsU v. Brearley (1878), 3 C. P. D. 206, C. A.) ). This rule 
applies to motions for new trial {Wightwick v. Pope, [1902] 2 K. B. 99, 
C. A. (not following Hecksher v. Crosley, [1891] 1 Q. B. 224, C. A.) ; 
Riekahy v. Rkkaby, [1901] P. 134, C. A.; see also Harlock v. Ashberry (1881), 
19 Ch. D. 84, C. A. ; Fairer v. Lacy, Hnrtland «fc Co. (1885), 28 Ch. D, 482, 
C. A. ; Rourke v. White Moss Colliery Co. (1876), 1 C. P. D. 666; Re 
BrUon Medical and General Life Association (1886), 2 T. L. R. 409, C. A. ; 
Thomas v. Doughty, [1887] W. N. 51 ; Clarke v. Roche (1877), 26 W. R. 309). 
Seenrity is ordered if tho appellant is out of tho jarisdiction {Grant v. 
Banque Franeo-Egyptienne (1877), 2 C. P. D. 430, C. A.; Re Musical 
Composmons, called “ Kathleen Mavoumeen ” and “ Dermot Aston," 
[1878] W. N. 215, C. A. ; Baird v. Eeequard (1889), 6 T. L. R. 676, C. A. ; 
Re Indian, Kingston and Sandhurst Gold Mining Co. (1882), 22 Ob. D. 83, 
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Sect. 8.— Powers on the Hearing of the Appeal. 

m 

368. The Court of Appo.il lias all the poiicrs and duties as to 
nmoiulmeiit and otherwise of the High Court, and full discretionary 
power to receive farther evidi'iice upon quoRtioiiB of fact (c). 

<3. A.), but not if llio appellant Ims goods within the jurisdiotion which 
could bo seized in execution (/iV Apolhtoitis Co.'s Tntde tnork, [1891] 1 
l^h. ], 9, C. A.). If llicm has been great delay iu jmihocuting the appeal, 
sciMuity may ho oidercd (Srmlh v. U7ufe, [1879] \V. N. 203, ti. A.). 
Secuiity irt not ordered wliero the liheity of the ai*plieanh is in question 
{Nood-IUins V. Jlerwt, [18'JOl 2 <i IJ. 37.'), (h A ), or x\liire a solieilor 
appc-als iroin an older to Blnke him oil the rolls (7?c iSlronq (1885), 
31 <Jh. 1). 273, (!. A.). As to an appeal in respect ol a mere step iu 
procedure, see Ihiird v. Tleainard (1889), 6 ^1'. li. K. 670, C. A.; WiUmoU 
V. Freehold House J^wpeilif Vo., [188.5] W. N. 05, A. 'J’he application 
ior sccurily, wJucIi should be by notice of motion (11 K. (\, Ord. 68, r. 18 ; 
irnlls V. J)illou (1870), 2 (,'li, 1). 325, A ), and should be, made jiromptly 
(SuUush Corporation v. Coodman (1880), 43 L. T. 404 ; lie Indian, King¬ 
ston and Suiidlinrst Cold Mining Vo. (1SS2), 22 C,li i) 83, C. A. ; Grant 
V. Banque Fianco-Kggplicnne (1870), 1 C. 1*. I"). 143. C. A, ; I’oolcg's 
liuslee\ lV7ic//i«m (1880), 33 (Jli. D. 76, «' A.; 7i7hs v. (1887), 36 

Ch. D. 459 ; Re tlongfi. Bradford Vommei\ <<’1 Banking Vo. v. Cure (1887), 
35 (’h. J). 7, 0. A. ; Iloiqaii V. Uardislg (188!)), 0 T. L. 11. 17, (1 A.). 
Jlcforo application is made to the couit, an aiiplicalioii to give security 
should bo made to the respondent {The Constantine (1879), 4 P. D. 150, 
O. A.; Aherdare and jgp mouth Co. v. Ifankcy (1888), .32 Sol. Jo. 644). 
'riie order goner,ally is that security should be given withm a specified 
time, and that in delault the ai»peal sliould he disinbsed without lurthor 
order ami that the apiie.llaut pay the lespondoufc’s eo.sts ol thy appeal. As 
to the amount of the sccurily, see Aherdarr and Vli/moiith t'o. v. llankcy, 
supm; Moiccioft v. Riaas, |18y2J W. N. 189, A. The order may bo 
tor the payment of money into court or for .a bond to the satisfaction 
ol the master {Fhosphate tteicage Co. v. Jlartmonl (1870), 2 Oh. JJ. 811, 
O. A. ; Ubil V. Brearlry (1878), 3 O 1*. H. 206, I!. A. ; Re h night, Knight 
V. Gardner (1888), .32 Sol Jo. 305, 0. A.). As to secuiity for costs in 
bankruptcy .appeals, Bee"'Uanki uptcy llulcs, 1880, r. 131; Re JJallmcycr 
(1906), [1U09J 1 K. 11. 105, n., C. A. ; Ex paite Bnrlcc (1888), 4 T. L. 11. 
362, A.; Re Crepe, Kx pnHe Crepe, [1887] W. N. 83. 0. A ; Re 

McHenry (1880), 17 Q. 11. I) 351, 0. A. ; Re Baum. Ex parte Baacs (1878), 
9 Oh. 1). 271, 0. A.; Re Rliilhps, Ex parte Trehoeih Biiek Co, [1896] 2 
Q. 11. 122; title Bamoiuptcy am> Insolvency, Vol. 11. p. 307. 

(c) It. S. 0 , Ord. 68, r. 4. It is doubtiul whether the Oouit of Appeal 
can .allow an amendincnt by adding thud parties as defendants for the 
purpose of getting icliel against them which was not asked for at tJie 
trial {Edison and Swim United Electric Light Co. v. Holland (1889), 41 
Oh. D. 28, 0. A.). The record may be amended if it has been wrongly 
diawn up {Clack v. Wood (1882), 9 Q. 11. U. 276, C. A.). An objection to 
the jurisdiction can bo taken at any time {Norwich Corporation v. Norwich 
Electric Tramway Vo., [1906] 2 K. 11. 119, 129, 0. A.), but not an objec¬ 
tion to the procedure. An objection to procedure must be laised in the 
court below {J)ari'i v. Oahnoye (1889), 39 Oh. 11. 322,0. A.; Willmott v. 
London Cdluloid Vo (1880), 34 Ch. 1). 47, 0. A.). 

A question of law ujion the construction of documents or upon admitted 
facts may be raised for the first time in the (!!ourt of Appeal {Connecticut 
Insuianco Co. v. Knmnngh, [1892] A. C. 473, 480, 0. A ; Monteftore v. 
Ouedalla, [1903] 2 Oh. 20, 31, 0. A. ; The “ Tasmania" {Owners) v. "City 
of Corinth" ^Owners), The "Tasmania" (1890), 15App. Oas. 223, 226). 

Fuither evidence may be given before the Court of Appeal either by 
oral examination in court, or by affidavit, or by deposition taken before 
an Examiner or commissLoner (R. S. 0., Ord. 58, r. 4; Re NaUonfld Rebm- 
ture and Asse^ Coiporation, j 1891] 2 Oh. 50.5, 6l6i 0. A ) It m.ay be given 
Without Bjiccial lea\ e on interlocutory ajqtlicationa, or in any case as to 




Part IT.--In the Court op A1*pbal. 


201 


The Coiufc of haa also power to draw inferences of fact 

and to give any ju<lginoiit and make any order which ought to have 
been made, and to make auch further or other ordor as the case 
may require (c/). 

mattors wliich Inave occurred after tho date of tlic decision from which the 
appeal is brought. On appends from a judgment after trial or hearing 
of any cause or matter upon tho merits, such further evidence (save as 
aforesaid) is admitted only on spceral grounds and with special leave 
(B S. C., Old. 58, r. 4; lie A'alionol Debenture and Assets Corporation, 
[1801] 2 Cli. 605, 510, fJ. A.; lie Compton, Aorion v. Compton (1884), 
27 Ch. I). 392, 0. A ). Tho grounds on which tho court may exercise its 
discretion vary considerably, and each case depends uxion its own circum¬ 
stances {Re Neath Harbour Smelting and Rolling WorLs (1885), 2 T. L. B. 
94, C. A ); but tho court acts with great caution in exercising its dis¬ 
cretion {Shoe Machinery Co. v. Cntlnn, [1890] 1 Ch. 108, 116, C. A.), 
and will not allow paities to bolster up their case by further evidence 
except in special cases {Evans v. lienyon { 1887), 37 Ch. J). 329, 346, 
C. A.). The appelliint should have brought lorward his whole case at 
tho trial {Re Vhccnix Bessemer Steel Co., Ex parte Vamforth Haematite 
Iron Co (1876), 4 Ch. D. 116. C. A. ; Re New York Exchange (1888), 39 
Ch. D. 415, 420, C. A ; Weston’s Case (1879), 10 Ch. D. 579,' 582, C. a! ; 
Taylor v. ^ange. (1880), 15 Ch. D 166). Tint if tho court thinks tlio case 
has been decnled upon insullicient evidence and the proposed fresh 
evidence is material and sudicient, it will admit tho evidence {lie Copinpo 
Aiming Co., Ex parte Alashita (1894), 10 T. L. B. 180, C. A.; Re National 
Debenture and Assets Corporation, supra, at p. 516). So also the court 
may allow evidenco to bo taken over .‘ig.iin, where the rioto of tho 
evidence taken m the court below has hccii lost (Re Cowbtirn, Ex parte 
Firth (1882), 19 Ch. D. 419, C. A ). Wheie no evidenco at all has been 
given in tho couit below, tho c.aso is xirobably not within the rule at all 
{Amison v. Smith (1889), 41 Ch. D. 98, 100, C. A.); but this does not 
apjily where counsel lor tho defendant does not call evidence because the 
judge at the trial was prepared to order judgment in Ins favour at tlio 
close of the pLamtiff’s case {lie Bincoffh, Ex parte Jacobson (1882), 22 (di D. 
312, 0. A.). The court may allow fresh evidence in a case of surprise or 
confusion or enor by which the court below has bcou deceived (Digsby 
V. Dickinson (1876), 4 Ch. D. 24, C. A. ; Re Chcnncll, Jones v. Chennell 
(1878), 8 Ch. D. 492, C. A. ; Sunders v. Sunders (1881), 19 Ch. D. 373, 380, 
C. A.). Whore a point is not taken iu tho court below and evidence could 
have been adduced there which, had it been taken, would have provouted 
the appeal from succeeding, tho Court ot Apjical does not allow the point 
to be taken in that court {He Cowhum, Ex parte Firth, supra; The 
Tasmania" (Owners) v. " Otty of Corinth" (Owners), The "Tasmama” 
(1890), 16 App. Cas. 223, 225 ; lie fYalUin, Ex parte Reddish (1877), 6 
Ch. I). 882, C. A.; Re O’Shea’s Settlement, Courage v. O’Shea, [1895] 1 Ch. 
326, C. A.); but sec Misav. Currie (1876), 1 Ajip. Cas, 554. 

It is not necessary, though it is a convenient practice, to give a separate 
notice of motion for leave to adduce further evidence. It is generally 
sufficient to give notice that leave will be asked, when the case comes oa 
before the court (Re Chennell, Jones v. Chennell, supra, at p. 505; Justice 
V. Mersey Steel and Iron Co. (1876), 24 W. E. 199, u. A. ; llaslie V. Hastie 
(1876), I Ch. D. 662, C. A. ; Dicks v. Biooks (1880), 13 Ch. D. 662. C. A.). 
If tho respondent intends to object to tho production of fresh evMenco, 
he should merely wait till the hearing and apply, if necessary, for time to 
answer the evidenco if it is allowed (Mitchell v. Condy, [1881] W. N. 83, 
C. A.). If a postponement is desired on the nound of the discovery of 
fresh evidence, a substantive application should be made before the ease 
comes on (Exchange and Discount Bank v. BiUinghuret, [1S80J W. N. 2, 
C. A.), r If leave to adduce further evidenco haa not been givcu, thA costa 
of a witness attending to give such evidence, but who is not called, are 
not allowed (Leeds Forge Co., Ltd. v. Deighton’s Patent Flue and Tube Co.^ 
Ltd., [1903] 1 Ch, 476). 

(d) B. S. C., Old. 68, r. 4. 


Bbct, 8, 


Powers on 
the Hearing 
of the 
Appeoli 



202 


Practice and Procedure. 


Sect. 8. 369. Appeals in an interlocutory matter may be heard before 

Powers on two judges of the Court of Appeal; final appeals must be heard 
the Hearing before three judges, unless all parties to the appeal, before the 
of the hearing, file a consent to the appeal being heard before two 

judges (e). 


Number of 
judges. 

I'owera on 
hearing of 
nppli ration 
for new trial. 


370. On the hearing of an application for a noM’ trial, after trial 
with a jury, the Court of Appeal may give judgment for the 
ajifiellaut, without sending the case back fur a new trial, where it 
lias before it the materials necessary for finally determining the 
question in dispute between the parties, or for awarding the relief 
sought (/). If, however, the f.acts are not clear, judgment is not 
given (< 7 ^ Again, if, on the hearing of an apjieal, where the 
trial was without a jury, it apjioars to the Court of Appeal that a 
new trial shoidd bo had, the Court of Aiipeal may order a now 
trial (//)• 


f’nnciplcH rm 371. Til hearing appeals iiln ro the trial has been without a jury 
the Court of Appeal acts on difl'erent principles, and is less bound 
hearin<» ^’7 decision of the court below on (pi istions of fact than it is on 
appeaia. hearing aiqdications for a new trial whi're the trial has been with a 
jury, but still the jirosumption is that the decision appealed against 
is right, and the aiipellant must satisfactorily make out that the 
judge below was wrong (i). As, however, the duty of the court is 
to rehear the case, since every app(^al is by way ot relicaring(/i), it 


(c) Judicaiure Act, 187.5 (S8 & U9 A'ict c 77), s 12; .Tudicaliiro Act, 
1899 (62 & 0:J Viet c. 6), t. 1 ; Haworth v. Vilbrow, [1912] W. N. 6, C A ; 
and fiOc title Coorts, Vol IX , p 64 

(/) It. S. C., Ord. 40, r. 10 ; JlnmiUon v Johnson (1880), B Q. B. I). 263, 
C. A. ; Bryant v. North MetropohUm Tramways (Jo. (1890), 6 T. L. il. 396; 
Chapleo v. Jiriin^wiok BmLdmq Sociciy (1881), 6 Q. li. I). 696, 714, (’. A. ; 
Yorkshire Bankinq Co. v. Beatson (1880), 0 C V. Jj. loy. 127, A. ; 
Bohhelt V. South Ji'astem Jintl. Co. (1882), 9 Q. B. D. 424, 431 ; JJaun v. 
Simmtns (1879), 40 L. T. .BB6. 

( 7 ) )lfoi-loa (1881), .Bl L. .T. (q. u ) 7, 11. C. A iClarkv Mohineu'jc 

(1877), 3 Q. B I). 2;}7 ; Milissich v. UoyJs (1877), 46 J. (Q. H.; 404; 
Brewster v. Bui rand, [1880] W. N. 2^ ; Verkins v. JJan^er/icZd, [1879] \V,N. 
172 

ih) R. S. C., Ord. B8, r. 5 

(i) Savage v. Adam, [1895] W. N. 109, C. A ; Colonial Securities Trust 
Co, V. Massey, [1896] 1 Q. B. 38, C. A.; and see AVtoo Sit Ifoh v. Lim 
Thean Tong, [1912] A. O. 323, P. 0., as to the duty of the Court of 
Appeal with regard to the findings ol the judge below based on verbal 
testimony. 

(Zc) R. S, C., Ord 58, r. 1. The Court of Appeal grants relief according 
to the law as it is when the appeal is heard {Quitter v. Mnpleson (1882), 
9 Q. B. D. 672, C. A. ; but see Eyre v. Wynn-Mackenzie, [1896] 1 Ch. 

. 136, C. A.). The Court of Appeal has no power to rehear an appeal after 
its order has been passed and entered {Flower v. Lloyd (1877), 6 Ch. D. 
297, C. A. ; compare Birmingham and District Land Co. v. London and 
North Western Bail. Co. (1886), 34 Ch. D. 261, 277, C. A.; Me Hooper, 
Ex parte Banco de Vortugal (1880), 14 Ch. D. 1,C. A., which seem to suggest 
that possibly an appeal might in some cases be re-argned). If a judgment 
of the Court of Appeal has been obtained by fraud an action may be 
bronght to set it aside {Cole v. Langford, [1898] 2 Q. B. 36 ; Birch v. 
Birch, [1902] P. 130, C. A. ; and see title .Tudgments and Orders, 
Vol. XVIII., pp. 212, 210). As to the rectilication or discharge of an 
order for the payment of money in court, see Cloulte v. Storey, [1911] 1 Ch, 
18, C. A.: Me Williams' Settled Estates. [1910] 2 Ch. 481. 
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considers the materials which wore before the judge below, and the Sect. 8. 
additional materials, if any, before the court itself, iiml then makes Powers on 
up its own mind, carefully weighing and considering the judgment the Hearing 
appealed against, and overruling it if, on full consideration, it comes of the 

to the conclusion that such judgment was wrong (i). Whore the Appea l 
only question is as to the inferences to be drawn from evidence 
admitted to be true, the Court of Appeal is in as good a position to 
decide as the court below (wi)- 


372. No interlocutory order or rule from which there has been Effect of 
no appeal operates so as to bar or prejudice the court from giving interlocutory 
such decision upon the appeal as may be just (n). 


373. W^hen any (|uestion of fact is involved in an appeal, the Practice a# 
evidence taken in the court below is, subject to any special order, bringing 
brought before the Court of Appeal as follows(o):—If evidence before*!be 
was taken by allidavit, printed copies of such of the affidavits as Court of 
have been printed and olliee copies of such as have not been Appeal, 
printed are produced («): if evidence was given orally, a ccfjiy 
of the judge’s notes (h) is produced or such other materials as the 
court may deem expedient ((.•). 


(i) Coqhlnn v. Cumberland, f 1898] I f'li J). 704, C. A. ; The (Uimnihnnter 
(1876), 1 J*. J). 28I{, C A ; Biquln/ v. Dic/anson (1870), 4 CIi. D. 24, (\ A ; 
Smith V. Land and JJov'tr CroyerUi Voi'pornlioTt (1884), 28 Ch. 1). 7, IS, 
0. A. ; Jte Wugntnff, n'nqsl„(f v Jiilland (1907), 98 Jj T. 149. C. A. 

(m) Montgomerie <£* Co , Ltd v. Wallace-James, [1904] A. C 73. 

(«) White v. W'lti (1877), S ('b. J>. 589, C. A. , Suifden v. St. Leonoids 
{Lord] (1876), 1 V. D. 209, C. A. 

(o) K. S. C., Ord. 58, r. 11. 

(а) See R. P. C., Ord 36, r 30; Oid. 66 (prinlod .ofTid.-ivits) ; Ojd. 61, 
r. 7 (office copies) : Craufoid v. Hoinsea Steam JhieL and Tile WoiLt, 
Co. (1876), 24 W. R. 422, ('. A.; Siddcs v. Norris (1875), 45 L. J. (q. k ) 
148, C A. 

(б) Application must be i.iade to the judge for a eopy of his notes. As 
to the form, see Yearly Practice of tlie Supreme ( ouit, 1912, p. OKi. 
The appeal is not allowed to proceed till a copy of the judge’s notes is 
produced (Tcmus v. Cory, f 1906] W. K 95, C. A : Bailey v. Thurston <fc Cu 
(1902), 47 Sol. Jo. 69; FAlmqton v. Clarh (1888), 38 Ch. D. 332. C. A.) 
As to the practice of using the judge’s tiote.s, sic, (1912) 56 Sol. Jo. 54(1 
(ob.servatioiis of Vaughan Williatvip, L J ) 

(c) The judge’s notes, when Buppleineiited by couTi.sel’s notes, if necessary, 
are sufficient, and, in the absence of agreement or special older, costs of the 
transciipt of a shorthand writer’s notes of the evidence are not allowed 
on taxation {lie la Ware (Earl) v. Miles (1881), 19 Ch. I). 80, C A. ; Glasier 
V. Soils (1890), 59 L. J. (cii.) 63, C A. ; Pilling v. Joint Steoh Institute 
(1896), 73 L. T. 570, C. A ; Eymill v. Neal (1886), 2 'I' L R. 879. 
(LA.; see also Bailey v. Thurston ct Co., supra; Yorkshire Laundries 
Co. V. Pickles, [1901] VV. N. 28. (L A. ; title Solicitors); but where a 
transcript of the shorthand notes is indispensable, the costs are allowed 
{Be Sprange. Ex parte O^ieiol Beeeiver (1898), 77 L. T. 808 ; Uuddlesion v > 
Furness Bail. Co. (1899), 43 Sol. Jo. 296, C. A. ; Goldberg v. Liverpool 
Oorporalion (1900), 82 L. T. 362, C. A.; Castner Kellner Alkali Co. v. 
Commercial Development Corporation, [1899] 1 Ch. 803, C. A. ; Be Duchess 
of Westminster Silver Lead Ore Co. (1878). 10 Ch. D. 307 ; Be Sharp, Ec 
parte Sharp {189^). 10 Morr. 114). Shorthand notes taken by the clerk 
to one of the soUcitors cannot be referred to {Ellington v. Clark (1888), 38 
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Skct. 8 . Tf, on the heariiip: of an appeal, a question arises as to the 
Powers on ruling or direction of the judge to a jury or assessors, the court 
the Hearing must have regard to verified notes or other evidence, and such other 

ofthe materials as the court may deem expedient (d). 

Appeal. 

SncT. 9 . —When New Trial will he Granted. 

Ry rp.ison of 374 A now trial may be ordered (e) if some substantial wrong 

occasioned at the t'iiil by the judge misdirocting the 
thcYnaL* j'H'y (/)» or improperly adiuitiiiig or rejecting evidence (//), or if 
the judge did not leave to the puy a question which lio was asked 
to leave to them, and which iio ought to have left to them, or 
improperly left a case to the jury wlien tliere was no evidence in 
support ot it (A), or if he g.'ue judgment for the defendant u]-on the 


Cl». D. 332, C A.). Tlio costs of a shortiiaud note of the judge’s suiiiining 
up to the jiiiy are generally allowed without any sppci.'xl direction by the 
court (Tilling v. Joint Stock Inshtute (1896), 73 L. T. 670, C. A.; Walley 
V. Great Ceniial Railw-iy (1906), uurepoited, Yeaxly Practice of the 
fclupremo Court, 1912, p. 911 ; Andrews v. jVockford (1876), 73 Jj. T. 730, 
C. A., is not follow'cd in pnuiticc). 'I'ho costs of a tianscript of shorthand 
notes of the judgment uro allowed in the absence of any direction to tho 
contrary (Re de Falbe, Ward v. Taylor, [1901] 1 Ch. 623, C. A. ; and see Re 
McConnell, SaHitders v. McGonneli (1885), 29 CJi. 1). 76, C. A.). It is tlio 
duty of the appellant to biing before the court the evidence on wdiioh the 
order appealed against was founded, and if liu does not do so the appeal 
maybe dibinissed (Re ('owburn, Jixpuite Firth (1882), 19 Ch. D. 419, C. A.) 
or ordered to stand over at his exjiense (Klkngton v. Clark (1888), 38 
Ch. i). 332, C. A.), or he may be deprived of costs (Re McConnell, Saunders 
v. McConnell, supra), or the solicitor may be oidercd to pay the costs 
pe.i son ally (Zbnley v. 'Ihurslon it Co. (1902), 47 13ol Jo 69; Lewis v. 
Gory, [1906] W. N. lio. 0 A ). As to (he costs of piintiiig evidence, sco 
P. S. C., Old. .68, r. 12. 

(d) /hid , r. 13. Tlio best evidenee as to the judge’s ruling is the note 
of counsel (Ex faite Skerratl (1881), 28 Sol. Jo. 376). 

(e) A new trial may be ordered on any question without interfering with 
the finding or decision upon any other question (ll. S. C., Ord. 39, r. 7 ; 
Marsh v. Isaacs (1876), 46 L. J. (q. b.) 506; Furncll v. Great Western 7? lil. 
Co. (1876), 1 Q. B. D. 636, (J. A.). A new trial must not be ordered by 
reason of tho luling ot any judge tiiat any document is sulliciontJy 
stamped or does not jeqiijre a fiitamp (11. S. C., Ord. 39, r. 8 ; Itlewitt v. 
Tritton, [1892] 2 Q. B. 327, A. ; /.owe v. Darling (1905), 74 L. J. 
(K. B.) 794). 

(/) Bray v. Ford, 11896] A C. 44 ; Anthony v. Halstead (1877), 37 L. T. 
433 ; Jencure v. Delmeqe, [2891] A. C. 73, P. C. ; Smith v. J)art ds Son 
(1884), 14 Q. B. D. 105 ; Jones v. Spencer (1898), 77 L. T. 636 ; DaJchyl v. 
Labouchere (1907). [1908] 2 K. B. 325, ii., II. L. ; Ilvnl v Star Newspaper 
Co., Ltd , [1908J 2 K. IJ 309, C. A ; Andnson v. Caleeii (1908), 24 T. L. E. 
399, 0. A. 

(g) Manley v. Falache (1895), 73 L. 98; Faund v. Wallace (1876), 
36 L. T. 361 ; Tail v. Beggs, [1905] 2 1. 11. 625, C. A. ; Maclarcn & Sons 
V. Davis (1890), 6 T. L. K. 372 ; Evans v. MeHhyr Tydfil Uiban CouncU, 
[1899] 1 Ch. 241, C. A.; Ratcliffc v. Evans, j 1892J 2 Q. B. 624, C. A. ; Re 

*MapUn Sands (1894), 71 L. 1. 56, C. A. ; see Wright v. Doe d. Tatham 
(1837), 7 Ad. & HI. 313. Ex. Ch.; Ctense v. BarreU (1836), 1 Cr. M. &- R. 
019. 

(h) J^evill V, Fine Ait and General Insurance Co,, [1897] A. C. 68, 76 ; 
Young v. iJoffmcm Manufacturing Co., Ltd., [1907] 2 IC. 1). 646, C. A.; see 
Weiser v. Segar, [1904] W. N. 93, C. A.; Seaton v. Bumand, Bumand 
▼. Seaton, [1900] A. 0.136, 143 ; R. S. C., Ord. 39, r. 6. 
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plaintiff's opening without the plaintiff’s consent, and without 
allowing him to call evidence (i), or if he improperly withdrew the 
case from the jury(i), or if he improperly allowed or refused to 
allow an amendment, postijonemont, or adjournment (A). 

376. A new trial may be ordered if the jury gave a verdict which 
was against the weight of evidence, and such that a jury reviewing 
the whole of the evidence reasonably could not properly find, or 
if the jury gave a perverse verdict (f), or awarded excessive and 
unreasonable damages (m) or damages which were too small ( 71 ), or 
arrived at their verdict by improper means ( 0 ), or were guilty of 
misconduct during (p) or before trial {q) which was of a nature to 
affect their verdict. 

376. A new trial may be ordered, if a substantially wrong verdict 
has been given ow ing to one party having been taken by surprise ( 7 ), 
or owing to the misconduct of a party or bis solicitor (s), or owing 


(t) FUlclier v. London and North Western Jiail. (Jo., [1892] 1 Q. U. 122, 
C. A.; Isaac v. Evans (1900), 10 T. L. R. 480, C. A. * 

(j) lirearley v. Jjoiulon and North Western Mail. Vo. (1899), 15 T. L. R. 
237, 0. A.; Metropolitan Mail. Vo. v. Jachson (1877), 3 App. Cas. 193 1 
Kingston Race Stand v. Kingston Corporation, [1897] A. C. 609, P. 0. 

(k) Wilkin V. Read (1854), 15 C. JJ. 192, 106. 

(Z) Metropolitan Rail. Co. v. Wnght (1886), 11 App. Cas. 162; Phillips 
V. Maiitn (1890), 15 App. Oae. 193 ; ilampson v. Oug (1891), 64 L. T. 778, 
V A.; Allcook v. Hall, [1891] 1 Q. B. 444 <J. A.; Jones v. Spencer (1898), 
77 L. T. 636 ; lirown v. Railways (Jommissioner (1890), 16 App. Cas. 240, 
P. C ; Brisbane Municipality v. Martin, [1894] A. C. 249, P. C.; Webster 
v. Friedberg (1880), 17 Q. B. D, 736, C. A. ; Fcrrund v. Jiingley Township 
LocalJioard [IHQI), 8 T. L. R. 70, C. A.; Seaton y. Sheridan {ISdQ), 12 
T. L. R. 285, C. A.; Mills v. Chesters (1907), Times, 16th October; 
Metropolitan Asylum Managers v. Hill (1882), 47 L. T. 29 ; Faehris v. J)e 
Rustafjaell (1908), Times, 14th February; 'Toronto Railway v. King, 
(1908J A. C. 260, P. 0.; and compare Bradshaw v. House (1912), I L. J. 
County Courts Reporter, 63. 

( 771 ) Praed v. Graham (1889), 24 Q. 13. 1). 53, C. A. ; Johnston v. Great 
Western Railway, [1004] 2 K. B. 250, C- A ; Anderson v, Calvert (1008), 24 
T. L. R. 399, C. A. A verdict may bo set aside if the jury were misled 
(e.g., by inflammatory speeches or material statements not supported by 
evidence), or took into consideration raatteis which they ought not to 
have considered or applied a wrong measure of damages (Johnston v. 
Great Western Railway, supra; Praed v. Graham, supra). The Court of 
Appeal cannot without the consent both of plaintiff and defendant reduce 
the damages or order a new trial unless the plaintiff consents to a 
reduction (Watt v. Watt, [1905] A. C.^ 115). 

(n) Phillips V. London and South Western Rail. Co. (1879), 6 Q. B. D. 78, 
C. A. 

(o) E.g., by lot (Harvey v. Hewitt (1840), 8 Dowl 698), or a com¬ 
promise (Hall V. Poyscr (1845), 13 M. & W. 600); Faltiey y. Stanford 
(1874), L. R. 10 Q. 13. 64. 

(p) Hughes v. Budd (1840), 8 Dowl. 316; and sec Biggs v. Evans (1912), 
132 L. T. Jo. 606 (county com-t jury). 

(q) Alhm v. Bovltbee (1854), 9 Exch. 738; Campbell v. Hackney. 
Furnishing Co., Ltd. (1906), 22 T. L. R. 318. 

(r) Uarkoright V. Badham (1822), 11 Price, 383 ; Dow v. Dickinson, 
[1881] W. N. 62, C. A.; Dillon v. Oily of Cork Steam Packet Co. (1876), 9 
I. R. O. L. 118; Dickenson y. Fisher (1887), 3 T. li. K- 459? C. A.) 
Rachris y. De Rustafjaell, supra. 

(8) Wolff V. QoUring (1875), 44 L. J. (C. P.) 214- 
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to the al)sence of a party or his solicitor or counsel (t), or owing to 
Lliu discovery of fresh evidence which could not with reasonable 
diligence have been discovered before the trial (a), or owing to 
some inadvertence, mistake, or slip in the proceedings (b). 

377. A new trial cannot be granted on the ground of mis¬ 
direction, or the improper admission or rejection of evidence, or 
because the verdict of the jury was not taken upon a question which 
the judge at the trial was not asked to leave to them, unless in the 
opinion of the Court of Appeal some substantial wrong or mis¬ 
carriage was thereby occasioned in the trial (c). A new trial will 
not be granted on a point which was not taken at the trial or not 
till after the case was closed (c). 

378. Whore there are contradictory verdicts in cross actions, 
separately tried, which involve the same questions of law and fact, 
and tlie evidence at each trial is fairly balanced, a new trial of the 
actions together'should be ordered (^f). 

379. The costs of an application fur a new trial are in the 
discretion of the Court of Appeal (c). 

380. Jf a new trial is ordered, a fresh notice of trial must be 
given and the action re-entered for trial {/). 

(t) WtUucmH V. Williama (1S33), 2 Dowl. 350 ; Townleif v. Jones (1860), 
29 L. J, (c. P.) 299 ; Wolff v. ilohlring (1875), 44 h. J. (c. P.) 214. 

(n) Aiulerson v. Titmas (1877), 36 L. 711 ; Yonnq v. Kershaw (1900), 
81 li. 'J'. 531 ; Turnbull ifc Co. v. Duval, [1902] A. 429, P. C. 

(5) Germ Mtlhng Co. v. Bofnnson (1886), 3 T. Ij. R. 71, C A. ; Groom 
V. Shaker (1893), 69 L. T. 293 ; Barrows v. London General Ommbus Co. 
(1894), 10 T. L. R. 298, 0. A.; Stokes v. Latham {ISfiS). 4 T. L. R 305, 

A. ; Neale v. Gordon Lennox, [1902] A. C. 465; Bichardson v. Fisher 
(1823), 1 Bing. 145. 

(c) R. S. C., Ord. 39, r. 6. Aa to the principles which govern the appli* 
cation o£ the rule, see Bray v. Ford, [1896] A. C. 44, 47, 48, 53, Floyd v; 
Gibson (1909), 100 L. T. 761, C. A. ; Anderson v. Calvert (1908), 24 T. L. R. 
399, C. A.; Allen v. Allen, [1894] P. 248, 255, C A. , Eyre v. l.ew 
Forest Union Highway Board (1892), 8 T. L. R. 648, 0. A. ; Page v. 
Bawdier (1894), 10 T. L. R. 42^ ; Graham A Sons v. Huddersfield 
Corporation (1895), 12 T. L. R. 36,0. A 'Phe rule that there is uo appeal 
upon any question of law not raised in the court below, and that an 
application should first be made to the judge for a new trial, only applies 
to points of law arising in the course of the case and not to misdirection 
m Bumirling up (Cresswell w. Jones and Andrews, Johnson v. Refuge 
Assurance (1912), 1 L. J. ('onnty Courts Reporter, 28). 

(d) Australasian Steam Navigation Go. v. Smith d; Sons (18.S9), 14 App. 
Cas. 321, P. C. A judge may bo asked during the summing up to correct 
any misstatement of fact; but should not be interrupted on any question 
of law {Cresswell v. Jones and Andrews, Johnson v. Refuge Assurance, 
sugna) 

(e) R. S. C., Ord. 65, r. 1 ; Ilamilton v. Seal, [1904] 2 K. B. 262, C. A. ; 
^Jones V. Richards (1899), 15 T. L. R. 398, 0. A. ; Metropolitan Asylum 

Managers v. nUl (188^, 47 L. T. 29 ; Field v. Great Northern Rail. Co. 
(1878), 3 Ex. D* 261. If a new trial is ordered, the costs of the first trial 
usually abide the result of the second trial {Jones v. Richards, supra), and 
the oos<<B of the appln-ation for a new trial are given to the party .who is 
successful in the applic.ation {Hamilton v. Seal, supra). 

(/) See p. 175, ante ; Robarts V. French (1896), 43 W. R. 268, C. A. 
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Sect. 10. — Costs of Appeal. 

381. The Court of A2)peal has power to make such order as to 
the whole or any part of the costs of the appeal as may bo just (</). 


Bect. 10. 
Costs of 
Appeal. 

Costs. 


{g) 11. S. C., Ord. 68, r. 4. “ Costa of tUo iii>i)cal ” means additional 

expense incurred by reason of the appeal, not costa iuuniTcd in the court 
below; see Kevnns v. Joyce, [18U2J 1 1. 11. 1, 5, C. A. The costs of an 
appeal are in the discretion of the Court of Appeal (tliidicatuie Act, 18!)0 
(63 & 64 Viet. c. 44), s. 5 ; R. S. C., Ord. 66, r. 1). 'riio geiicral rule is that a 
successful appellant gets bis costs (Mcuioianduin of .ludges (1875), 1 Cli. D. 
41, C. A. ; Olivant v. Wright (1875), 45 L .1. (cii ) 1. C. A. ; The (Jtpsy 
Queen, [1896] P. 176, C. A.; The Toscana, 11906] P. 148, C A.; Tlie 
London, [1905] P. 162, C. A.). I'lie successful appellant may, however, 
if the court thinks fit, be deprived of his costs where the appt'llaiiL hu.s 
succeeded on a point not taken in the court below {Hussy v. Horne- 
Payne (1878), 8 Ch. I). 670, C. A.; Goddard v. Jeffreys (1882), 46 L. T. 904, 
C A. ; Dye\. Dye (1884), 13 Q. IJ. D. 147, C. A ; Vhard v. Jen'is (1882), 
9 Q. 11. 1). 178, C. A.; Arnot’s Case (1887), 36 (^ 1 . 1). 702, 710, C. A. ; He 
O'ifhea’s HelUement, Courage v. O'Shea, [1895] 1 Ch. 325, C. A, ; but sec Re 
O. C. S., [1904] 2 K. 11.161, C. A.), or where lie has failed to prove allega¬ 
tions of fraud {He Jiainn, Ex parte Cooper (1878), 10 Cli. D. 313), or w*heii 
there are several ])oiiits and he has succeeded on one point only {Elliot v. 
Itokeby {Lord) (1882), 7 App. Cas. 43), or on Jresh evideuce {He Hemingway, 
Ex parte Jlaiixwell (1883), 23 Ch. D. 626, C. A ), or where all the lieccs- 
sary materials have not been supiiliod to the court {He JHcVonnell, Snvndns 
V. McX'onnell (1885), 29 Ch D. 76, (! A ). A succossriil respondent may 
likewise be dcjiiivcd of his co.sts. where Ins conduct has justified the 
appeal {Paterson v. St. Andrews {Provost etc ) (1881), 6 App Cos. 833), or 
he has iailed to give liis opponent jiroper notices {He Jilylh and Voung 
(1880), 13 Ch. IJ. 416, C. A ; Re Speight, Ex pnile. Brooks (1881-), 13 
Q. ]}. D. 42 ; compare He Mundy, Ex parte Shead{IMo), 15 tj. B. D. 338, 
C. A ), or w'hero the court thinks tho defence discreditable {Jones v. 
Merionethshire, Budding Society, [1892] 1 Ch. 173, C. A ; Chard v. Jervis, 
supra, at p. 183; lie Cooper, Coopery. I'esey (1882), 20 Ch. D. 611, 630, 
C. A ; Borthwiek v. Evening Post (1888), 37 (3). D. 449, 465, C. A.), 
or where the appellant could not safely have abstained from taking the 
opinion of the Court of Appeal {lie Levy, Ex parte Walton (1881), 17 
Oh. D. 746, 758, C. A.), or where the case was a novel one of geiifral 
importance and diflicnlty {Re Mersey Hail. Co. (1888), 37 Ch. D. 010. 619, 
C. A ). If neither side wholly succeeds or wholly fails, there should be 
no costs of the appeal {Jones v. Richards (1899), 15 T. L. 11. 398, C A. ; 
Hamilton v. Seal, [1904] 2 K. B. 262, C A.). If an appeal is successful, 
tJie order of the court below as to costs aud damages is set aside, and the 
general rule is to allow the costs of the appellant in the coui t below as well 
as in tho Court of Appeal. As to the repayment of costs that have been 
paid, BOQ llood-lJarrs V. Jleriot, [1896] 1 Q. B. 610, C. A.; Edge Sons 
V. Gallon cfc Son, [1899] W. N. 137 ; Ashworth v, English Card Clothing 
Co., Ltd. (No. 2), [1904] 1 Ch. 704 ; Re. GeipeVs Patent, [1904] 1 Ch. 239, 
C. A.; Schweppes, Ltd. v. Gihhens, [1904] W. N. 208, C. A. ; Griffiths v. 
Benn (1911), 27 T L. R. 346. C. A. 


PRECATORY TRUSTS. 

See Equitt; Gifts; Trusts and Trustees. 
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PREFERENCE. 

See Bankruptcy and Insolvency; Companies.' 


PRELIMINARY ACT. 

See Admiralty ; Siiippinq and Navigation. 


PREMIUM. 

See Insurance. 


PREROGATfVE OF THE CROWN. 

See Constitutional Law. 


PRESCRIPTION. 

See Commons and Rights of Common ; Easements and Profits \ 
Prendre ; Ferries; Fisheries; Highways, !STR^:E'l^, and 
Bridges; Minks, Mineiuls, and Quarriks ; Waters and 
Watercoursks. 
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pRi;ss AND Printing. 


For A'pnhyjy - . - - ,SVe i\lU LtbeL ANH Slandek. 

dontraft - • - - - ,, ('oNTiiACT. 

Copyright - - - - „ Coeyriout am) LiTKHAnY PitO- 

PERTY. 

FxhUiitvin of A(}i*rli»fmenta ,, Pujjlic IlEArrii and IjOI'al 

Administration. 

LiM - - - - „ Lirel and ISlandeu. 


Part I,—Formal Requirements. 

Sect. 1.— Itcr/istration of Newspapers (a). 

Sun-Sucx. 1 .—Olihgaiwn to Regutir. 

Duty of 382. Tlio i)riMU!r.s niij publishers for the tiino being of every 

iunvs[)Up(T (/>) iiinst, during the moiitli of .July, innko or ciiuso to be 
pu IS ITS. jifi jiiiiiuul return {<•), wntaiiiing certain statutory particulars, 

to the llegistrar of Newspaper Jleturns (d), to be entered by him in 
the llegi.ster of Neivspaper Proprietor.^ w-). 

(a) l'’oT registration for ])OBtal piirposeH, see title Post Okitoe, 
Vol. XNII., p. ()4G. As to the law of libel in lelation to publication in 
ipgistoicd newspapers, see iitlo Libel and Slander, Vol. XVIII., pp. 0C6, 
666, 744 et srq. 

(b) For the derinilioii of “ now.Hpapor,” see p 21 i, post, 

(o) Ntiwspaper Libel and Registration Act, 1881 (44 & 45 Viet c. 60), 
B. 9. For form of the return, see tbid., Sched. A. A separate return 
is roipiired for each pajier The registration required by this Act is quite 
distinct liom that requited both for post.al purposes .and for the purpose 
of copyright For the law relating to the latter, see title CorYRiGHT and 
IjITKUArv Puoi’Ekty, Vol. VlII., p. l.'i'l. 

(d) Nowspapi'r Jjibel aiid RegjMtr.Ttion Act, 1881 (44 & 45 Vict. c. 60), 
g. 9. 'J’lio word “registrar ” is defined by ibul., s. 1, to mean theiegistrar 
for the time being ol joint stock eomiiaiiics (see title Comi'anies, Vol. V., 
])p. 59 et seq.), or such other poison as the Board of Trade may for the 
tinio being authorise in that belialf The, business of registration is earned 
on at Soinerset House, London, W C., Room No. 7, where the Register 
may be inspected. 

(c) Now.'jpupe.r Libel and Registration Act, 1881 (44 & 45 Vict. c. 60), 
8. 15. The provision as to fees is contained in tbid., s. 14, by which the 
Board of Trade, wit li the ap]iroval of tJio 7'i‘casury, may impose such fees 
as are necessary to meet the expenses of icgistration. The lees which the 
Board of Trade has, with the approval of the Treasury, directed to be 
paid arc as follows.— 

£ 8. d. 

For the registration for the first time of any " repre¬ 
sentative projirictor" . . . . .10 0 

On registration in other cases.0 10 0 

On the rendering of subsequent returns under the 
same title ... .... 0 5 0 

For inspection.0 10 

For a copy of a return.0 1 o 

•ud a further fee of 4d. per folio if the copy exceeds three folios. 
The prescribed foims on which the returns are to bo made will be sent, 
either stamped with the requisite fee stamps or nii.stamped, on applica¬ 
tion .to the Registrar, Companies’ Registration Ollice, Somerset House, 
London, W.O. _No charge is made for the forms, but when litamped 
lorms are required a postal order for the amount of the fee must 
accompany the application. 
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Any person, upon payment of a fee, may search the Register and S*ct. i. 
obtain a certified copy of any entry (/). “ Registra¬ 

tion of 

GI'B-SecT. 2. — Netps^mpeia of whioh Itrf/tairation ia Iteqmred. NOWS- 


383. Registration is required in the case of any paper contain¬ 
ing public news, intelligence or occurrences, or any remarks or 
observations thereon, printed for sale and jiublished periodically, or 
in parts or numbers, at intervals not exceeding twenty-six days 
between the publication of any two such jiapers, parts, or numbers, 
and also in the case of any paper printed in order to bo diHper.se<l, 
and made public weekly or oftencr, or at intervals not exceeding 
twenty-six days, containing only or principally advertisements (//), 
No registration is recpiired in the case of a newspaper which 
belongs to an incorporated joint stock company (^). 


papers. 

Inspection of 
Register. 

Newspapers 
which must 
be registered. 


Exceptions. 


Sud-Skct. H.— Partu'ulars Required. 

384. The first of tho particulars required to be registered is the Name or 
name or title of tho newspaper (t). In the case of tho subscmiont otic to be 
annual returns, the name or title ninst bo exactly tho same as that 
originally registered, unless some other name has been adopted 

which it is desired to register. 

Any name may ho selected as the title of a nowspapei', and 
registration confers no light to tho oxchisivo use of such 
name (/c). 

385. The other particulars required are tho full names of all the Registration 
proprietors, together with their respective occupations, places of propneiur- 
biisiness, and places of lesidenco (/.). 

The word “proprietor” means cither tho solo proprietor or, Definition of 
where tlm proprietorship is divided, the poisons who, as partners or *• propr>etor." 
otherwise, represent or are responsible for any share or interest in 
the paper as between themselves and the persons similarly 
representing or responsible for the other shares or interests {in). 

But where in the opinion of the Uoavd of Trade it would be Registration 
inconvenient to register the names of all the proprietors owing to 
the shares being minutely subdivided, or to other special circum- proprietors, 
stances, tho Board may authoriso a regisiration in tho name or 
names of one or more responsible representative proprietors (a)- 

(/) Newspaper Libel and RegKtiatiori Act, 1881 (44 & 45 Vict c CO), 

B. 13. 

(fl) Ibid., 8. 1. 

(A) Ibvd , 8 . IS. 

{%) Ibid., 8. 9. 

{k) As to the property in tho name or title of a newspaper, see p. 219, 
post, 

(Z) Newspaper Libel and Eogistration Act, 1881 (44 & 4.'* Viet. c. 60), 

8. 9. The phrase “ place of residence ” includes the street, square, or 
place where the poison to whom it refers resides, and tfio number (if 
any) or otlier designation of the house m which he so resides (ibid., s. 1). 

(m) Ibid., 8. 1. . 

(«) ibid., 8. 7. Where it is desired to make a return of “representative 
proprietors ” a statement should bo sent to the Registrar setting forth the 
circumstances which x&ndcr it inconvenient to register the names of all 
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Scot. 1 . 

Registra¬ 
tion of 
News¬ 
papers. 


llcffist ration 
of ohaii.;o of 
jjmprictor- 

hllip. 


lititunis for 
TOL'istratiou. 


J’enalLy for 
oniisibiou to 
icgidtor. 


I’roof of 
cu tries. 


Certified copy 
as evidence. 


Oliligation to 
pnnt name 
of printer. 


386. Til ore is no obligation upon anyone to register a change of 
proprietorship which occurs between any two annual returns, but any 
party to a transfer of or dealing with any share or interest, whereby 
anyone ceases to ho a proprietor or any now proprietor is intro¬ 
duced, may make a return setting out the names of the persons 
ceasing to he proiirictors and the names of the new proprietors, 
together with their occupations and places of basiness and 
residence (o). 

387. ItotariiB must be signed liy the person making them (p), 
and any person wilfully milking a false or incomplete return is 
liable to a penalty not exceeding illOO, which may be recovered 
summarily ( 7 ). The same penalty is imposed upon any proprietor 
knowingly permitting tlio insei'tion in a return of any particulars 
relating to himself which aro misleading (r). 

Sob-Sect. 4.— Omiaaion to Jte(/ister. 

388. Tf no return be made witliin one month from the appointed 
time, then I'ach printer and jiublisher is liable to a penalty not 
exceeding .t'25, recoverable in a summary manner ( 7 ), and may bo 
ilirected by a summary order to make the return within a specilied 
time (ft). 

Sub-Sect. 5 .—Proof of Kutries in the J?e<ji.iter. 

389. An entry in tlie llogister may be proved in all proceedings, 
civil or criminal, by the production of a copy of tlie entry, certified 
by the Kegistrar or Ids dejtuty, or under the official seal of the 
llcgistrar, without proof of tlie signature to the certificate or of the 
seal (/). 

A certified copy of an entry is sufficient in-imd fade evidence of 
everything it contains (aj. 

Sect. 2.— Nvccssili/ for Kamc of Prhifrr to Appear. 

390. I'lvery jirintcd paper or book which at the lime it is printed 
is meant to bo published or dispersed must have upon the front 
of such paper, if it lie printed upon one side only, or upon the 'irst 
and last leaf if it consist of more tlpin one loaf, the name and addi oss 
of the printer(r), but books or papers printed at the University 

the proprietors, and giviug such information as will show that the 
proposed representatives are well able to meet any claims that may arise 
lor libel'or otherwise in connection with the management of the paper. 

(o) Newspaper Libel and Registration Act, 1881 (44 & 45 Viet. c. 60), 
s. 11. For form ot leturn, see ibid , Sched. B. 

ip) The forms issued by the Registiai contain a space for the signature 
of the printer and publisher, doubtless to iacilitate pioceedings under 
tbid., 8. 12. 

- (}) As to the recovery of ponalt.ies in courts of summary jurisdiction, 

see title Magistrati Vol. XIX., pp. 602 et seg. 

(r) Newspaper Libel and Registration Act, 1881 (44 & 45 Viet. 0 . 60), 

B. 12. 

(«) Ibid., B. lo. 

(0 Ibid., B. 15. 

{u)'lbid.; and see, title Evidence, Vol. XIII., P. 474. » 

(v) Newspapers, Printers, and Reading Rooms Repeal Act, I860 (32 & 33 
Vict. c. 24), B. 1, Sched. IL, le-enaotiiig stat. (1839) 2 & 3 Vict. 0 . 12, 2, 
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Press of Oxford, or the Pitt Press of Cambridge, must boar, instead 
of the name of the printer, the words “ Printed at the University 
Press, Oxford,” or “ The Pitt Press, Cambridge," as the case may 
be (a). 

The penalty for assisting to publish or disperse any paper or 
book which does not comi)ly with tho above provision is a sum of 
not more than dC5 (h), but proceedings for its recovery must bo 
comnieuced in the name of tho law oflicers of tlie Crown (c). 

391. The obligation referred to in tljc in'cccding paragrapli (d) 
d los not api)ly to any ]):i.pers prinled by the authority and tor 
tho use of either House of J’arliameut, or to tho impression of 
any engraving, or to tho printing by letter-press of tho name, or 
tlie name and address or business or profession, of any poison 
and the nitides in which ho deals, or to any papers for tho sale of 
estih'is or goods by auction or othorwiso(t’), or to a bank-note of tho 
]5ank of I'lngland, or to a bill of exchange or promissory note, or to 
any bond or otbor security for payment of money, or to any bill of 
lading, policy of insurance, letter of attorney, deed, agreement, or 
to any transfer or assignment of any public stocks, funds, or other 
securities, or to any transfer or assignment of the stocks of any 
jnihlic corporation or company, autliorisod or sanctioned by Act of 
l^irliament, or tfi any dividend ivarrant of or for such jJ'iblic or 
other slocks, funds, or securities, or to any receipt for money or 
goods, or to any proceeding in any eourt of law, or to any warrant, 
order, or other papers ]iriute(l by the authority of any public hoard 
or oiVicer in tho execution of the duties of their respective 
oflices (J). 

Kkct. 3. —Preset I ation of Cojttrs. 

392. Every person who prints any paper for hire, reward, gain, 
or profit luu.st preserve at least one copy for a jicriod of six months, 
and on it he must write, or cause to lie written or printed, in legible 
characters, tlie name and adiircss of tho jK'r.soii who cmjiloyed liiin 


If the printer fails to comply with this provision he cannot sue for the price 
of the material.^ and labour expended (Hensley v. Bignold (1S22), r> IJ. A 
Aid. 335). 

(rt) Newspapers, Piinlcis, and Iloading Rooms Repeal Act, ISSU 
(.■}2 & 33 Vict. c 2t), s. 1, Sched. II, re-cnactiiig stat. (1831)) 2 iV 3 Vict. 
G. 12, a. 3. 

(6) See note (v), p. 212, nnte. 

(c) Newspapers, Pimlers, and Readuig Rooms Repeal Act, 1869 
(32 & 33 Vict. c. 24), a. 1, Sched II., le-euactmg atat. (1839) 2 & 3 Vict. 
c. 12, SB. 2, 4. 

(d) See the text, «M'pra. 

(e) Newspapers, Printers, and Reading Rooms Repeal Ant, 1869 (32 & 33 
Viet. c. 24), 8. 1, Sched. 11., ro-cnacting the Unlawful Societies Act, 1798 
(39 Geo. 3, o. 79), sa 28, 31. 

(J) New'Bpapers, PriuterH, and Reading Rooms Repeal Act, 1860 (32 & 33 
Vict. c. 24), 8. 1, Sched. II., re-enacting etat. (1811) 61 Geo. 3, c. 65, b. 3. 
It will be noticed that this exemption only applies to the ofiligation to put 
the printer’s name and residence upon any printed matter which is intended 
for pu])lication (see the text, supra), and does not touch the duty to 
preserve a copy (see the text, infra). As to the necessity for printing the 
name of the printer and publisher on election posters etc., see title 
Elections, Vol. XII., pp. 296, 297, 348. 


Sect. 2. 

Necessity 
for Name of 
Printer to 
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Penalty for 
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Exceptions 
to rule. 
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Sect. 3, 

Preserva¬ 
tion of 
Copies. 

Penalty for 
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Oblitjation to 
deliver 
published 
copies. 


Delivery of 
copies to 
libraries. 


Dehmtion of 
“ publisher.” 


to do the work (ff). Within this period of six months the printer 
jinist produce such copy to any justice of the peace who requires to 
see it ^q). 

Tho penalty for neglecting to preserve such copy or to write upon 
it tho particulars required, or to produce it wlien required, is the 
fixed sum of i;' 20 (f 7 ); no proceedings can be taken to recover these 
penalties except in the name of the law officers of the Crown (h). 

Sect. 4 .—Pcliverij of Copica. 

393. The publisher of every book (which expression includes a 
newspaper) (i) is bound, subject to penalties, to deliver a complcto 
copy to the British Museum within one month after publication {j). 
Furthermore, if written demand is made before the expiration of 
twelve months after publication, the publisher must deliver a 
copy within one month alter the receipt of the demand, or if the 
(IcMiand is made before publication, then within one month after 
publication, to some depot in London to bo named in the demand for, 
or in accordance with the direction of the authority having control 
of, each of tho following libraiies, namelv; tho Bodleian Library, 
Oxford, the University Library, Cambrnlge, the Library of the 
faculty of Advocates, Edinburgh, the Library of Trinity College, 
Duliliii, and the National Library of Wales. In tlie case of news¬ 
papers, ningiizinos or works published in a series of numbers, or 
parts, a seiiurate demand is not necessary for each part; one demand 
may include all numbers or parts which may bo sul>sequontly pub¬ 
lished (;/). With regard to the National Lilirary of Wales, tho duty 
of delivering copies does not apply m the case of publications of 
such classes as may bo specified in regulations to bo made by the 
Board of Trade (.;). 

Part II.—Publishers, Editors, and Authors. 

Sect. 1.— Pubhsitns. 

394. A publisher is a person who puts forth a work to the 
public (A). In the case of liteiavy works the publisher is the 
intermediary between the public and the author. 

ig) Newspapers, rniitcra, and licading Ilooms llepeal Act, 18(19 (32 &33 
Viet. 0 . 24), re-enacliiig (be IJiil.wful Hocie/ics Act, 1798 (39 Cleo. 3, o. 79), 
8. 29. UaleaB this rcqiiireincpt is complied with, the charge for printiog 
cannot be recovered {Hensley v. Biguold (1882), 5 B. & Aid. SS-I). 

(h) Newspapers, Pniiters, and Eeading liuutns Repeal Act, 1889 (32& 33 
Vict. 24), 8. 1, Sched. II., re-cnactiug the Seditious Meeiing Act, 184(5 
(9 & 10 Vict. e. 33), s 1. 

(i) Copyright Act, 1911 (1 & 2 Cco. .'5, o. 40), b. 15; Walter v, Howe 
(1881), 17 Ch. D. 708; and see title Copi'kioiit and Lztekaet 1’koperty, 
Vbl. Vlll., p. 142, note (a). 

{j) Copyright Act, 1911 (1 & 2 Geo. 6, c. 46), s. 16; and see title CoPT- 
lUGUT AND Litekaky PROPERTY, Vol. VIII., pp. 174, 175. The penalty 
for breach of this pro\ ision is a fine, recoverable on summary conviction, 
not exceeding £6 and the value of the book (Copyright Act, 1911 (1 & 2 
Gpo. 5t 0. 46), B. 15 (6)). ,, 

(k) See McFarlane v. Uulton, [1899] 1 Ch. 884. As to publishers in 
relation to authors, see also p. 215, post. As to the statutory duties ojt 
publishers of newspapers, see pp. 210 et seq., ante. 
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395. The relation between a publisher and an author is deter* Sect, i. 
mined by the contract between them (/). In some cases the author Pablishers. 
employs a publisher to publish his works, in other cases the 
publisher purchases the work from the author, and in others the between 
publication is a matter of joint adventure between them. The publisher 
most usual form of contract is that in wdiich the publisher undertakes 

to beiir the whole cost of the publication, including printing and 
advertising, and to pay to the author either a percentage of the 
prolits or a fixed sum or royalty on each copy sold(i). 

396. L iterary w'orks are usually issued to the public in editions. Publication 
Any fresh issue or publication of a work is an edition (m). It does ctlitiona. 
not seem necessary that the type should be set up anew, or even that 

fresh copies should bo printed, the essential factor being that there 
should be a determination to reissue the work to the public (w)* 

397. It IS a common practice for publishers, in order to minimise Subscriptions, 
the risk of loss, to enter into contracts with other publishers or 

parties to take a number of copies of a book when published. If 
the contract is not to bo piirformed within one year from‘the 
making thereof it must be in writing (a). 


Sect. 2. — Kchtnrs. 


Suu-Hkct (h)tcral. 


398. Generally s])eaklng, an editor is a ptsrson who superintends Definition of 


‘ editor.’ 


powers. 


the publication of any literary work. 

In the case of ncwsiuipers and periodicals, such a jieisori is N.uureof 
usually ai)[)oiutod by the proprietor to be responsible for the literary ‘biiics ami 
liart of the journal, Imt no general statement ctin be made as to his 
duties or .‘uithority, because these must depend upon the contract 
entered into in each individual case. The mere fact that a person 
is appointed editor of a newspaper does not give him control of the 
conduct of tho paper or of the matter to be inserted therein, and, in 
the absence of special stijmlations in the contract giving him con¬ 
trol, he is bulijoct to the directions of the proprietor (e). On the 
other hand, any undue interference with a person wlio holds a 
general appointment as editor m the porformaiice of his duties may 
amount to a breach of contract (p). 

The question vvliether a person is discharging editorial duties or 
is merely a contributor is a question of fact depending upon tho 
terms of tho contract of engagement, the nature of the work done, 
and the mode of payment (q). 


(1) As to contracts between publishers and authors, sec p. 217, post. 

(wi) Beads v. Berkley (1858), 4 K. & J. 656. 

(») Statute of Frauds (29 Car. 2, c. 3), s. 4; and see title Contract, 
Vol. VII, pp. 361 et scq. 

(o) Crookes v. Peiler (I860), 3 L. T. 225. ^ 

(p) But in neither case is it a matter for an injunction; “ the matter 
resolves itself into this if the defendants ” (tho proprietors) “ unduly 
interfere with the functions of the editor, or he improperly introduces 
matter which is injurious to the journal, the best course is to have ib settled 
by an Motion at law, and to leave it to a jury to determine the amount of the 
damages ” {Crookes v. Fetter, supra, per ROMatT, M.R., at p. 227). 

(g) Lwnda v, Qreenborg (1908), 24 T. L. R. 441. 
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SUB-Pi fT. 2. —Anlharity as Jyent of rro}irietor, 

399. Tho authciity of an editor as agent of tlio proprietor (if a 
newspaper or similar publication depends upon the terms of his 
employment; the position itself confers no authority upon its 
holder, but the editor is presumed to he acting us agent of the 
proprietor in tho ."-election of matter to bo insei’ted in the 
publication (?•). 

Usually the editor is empowciod to mahe contracts with 
contiihutors, but such contracts are made on behalf of tho 
pn'prielor, and tho benefit belongs to him, and all manu.scripl:S 
and letters received from corrcsiiondonta and contributors which 
come into the hands of tho editor are tho property of the 
proprietor (.s). 

Scii-yiiCT. 3.—/. uilihtiea. 

400. The editor i.s responsible for all illegal matter whicdi ajipears 
in his paper (/), so also is the propimtor. Therefore, if iiro- 
cecdiiigs are commisncc'd against tlio I'ditor, it ia a luatU'i* of 
('ouimon intero.^t beUsocn tbtiiu and tlu' .iropik'tor may undi'rt.ihe 
llie deh'iice (a). On the otlior hand, no damages can bo recovered 
from an editor by a iiroiuiotor for injmdes sustained tlirongli tho 
insertion in his paper of illegal mattei without his kmmledgoO ). 

Sus-Si:t r. 4.— Te.minulujn of Kmyloymvnt. 

401. In the absence of express terms in tho contract of 
employment, there swans some doubt as to tho length of notiio 
which is necessary to terminate tho employment. Tho usual notice, 
in the case of important daily newspapers, apjiears to be a year, but 
it is doubtful whether th/s custom extends to monthly periodicals 
or reviews or to new publications («;). In case of dispute, the 
question depends uiion the evidence of journalists. An editor 
entering into a contract inconsistent with his duties ’uay be 
dismissed without notice (.r). 


(r) E. y. WnUer (ITOO), 3 K.‘(p. 21. 

(s) Hogg V, Kirby (1803), 8 Ves. 215; Lamb y. Evans, [1802] 3 iTi. 402. 

\t) See i>p. 221 et scg., yost. As to ilie effect of an agrccmeiifc between 

the editor and printer of a publication for the indemnification of the lalter 
against claims for publication of libellous matter, see Smiih (IK. U.) tf- 
Sony. Clinton(1908), 25 T. L.*E 34; title Guarantee, Vol. XV., pp. 446, 
453. 

(k) BifiO/ V. Fon/iil Jhilnb Nvrses' Associaiion, [1897] 2 Ch. 272, C. A.; 
see lille Action, Vol. I , p. 6.3 

(v) See Colburn v. I'olmore (IS.'Jl), 1 Cr. M. A K 73 ; Shai'pe v. FcPitcy 
& Co. (1898), 14 T. L. It. 18.5. 

'(w) Ilokroft y. Barber (1843), 1 Car. &: Kir, 4; Baxler y. Kvtrt (18M), 
6 Man. & G. 936 ; see also Fox-Bonme y. Vernon & Co., Lid. (1894), 10 
»T. L. R. 647 (where the jury found that six months’ notice was fiufiieieut, 
refusing to accejjpt evirlence of a custom of giving twelve months’notice); 
Brennan y. Oilbdrt-Smith (1892), 8 T. L. E. 284 (-where the custom of giving 
twelve months’ notice was not disputed); and Chamberlain y. Bennett 
(1892), ^8 T. Ij. E. 234 (where the jury accepted evidence of a oastom 
entitling a sub-editor to six months* notice); and see, further, the cases 
cited in title Master and Servant, Vol. XX., p. 97, note (p). 

(a;) Devenish y. Waters (1892), Times, 27th January. 
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Sect. 8.— Authors . 

Sun-PiiCT. 1 .—Contrai l to Write Sjienfied Work (i/). 

402. ■J’ho contract between an author and a 2 ’uWisljnr is a Nature of 
personal contract, and cannot be assigned by the publisher without contract, 
tho author’s con son t (c:), and this applies equally if the imblisher 

is a limited coinjiany (a). 

403. If a contract, which contoinplates tho iosiie of several Dctcrmina- 
ediLitins of a work, i.; siUait as to rights of deti'miination, the non of 
])iil>lisher is entitled to (letc'rinino at any time, but the author can 

only doterniiuo it if ih) exjiense has been iiicin'retl by the luiblishor 
in jireparing a new editijon {h). 

404. If, by tho contract, the iniblisher is liable to bear all tho Vnceof 
e\j)enKes of publication, ho is entitled to iix the jirice of tho book, imbiu-anon. 
nnless of course the matter is dealt with in the contract (c), 

405. \Vhere an author contracts to write a specilied work, failure Failure to 

to snp 2 )ly tbenuinnscript gives rise to a cfiuse ot action, the measure supply _ 
of damages being tho (istimatnd profit (rZ), but the court cannot ■ 

enforce tho iierfoimancc of the contract (c). 

408. A contract to alU»w' a luxblishor to publish a work, Iiy which (’ontmct for 
all expenses are to lie home hy tho puhlislKir, does not, without swond 
specific terms, lu’ovent tlio anthor from coiiLricting with another 
juiblislior for the publii ation of a second edition (/). 

407. A contract to accept an a i tide to aiquMr in a ]»:i.i ticular (.'oniKict for 
magazine is not fullilled by jnibbeation in another maga/ine or 

s qiarately m book form, so that the discontinuance of tho magazine pi^bheation. 
conti’acted for is a breach of contract, and the author is not obliged 
to complete the work, hut may sue for damages at once(//). 

408. In tlio case 01 luainiscrijit which is submitted voluntai'ily ciusicxlyot 
to an editor in the hope of its being accciited, the editor is noL, aianusenia. 
in the absence of circumstances sliowing an acciqitance of the 
nianuscri]it for jiuhlication, responsible for its safe custody, and if 

the uianusciipt is lost the author cannot lecover its value(/i). The 
ediloi, however, is liable should he williliold it from the author 

iy) For copyiiglit and ,T.ri.iIogou8 riglits, bco title CopyuiGUT and 
Literary Property, Vol. YIII., pp. 130 ct ncq. 

(g) Stevens v. Lenning (l8.il), 1 Iv. &' J. 168 ; Hole v. Bradbuiy (1879), 

12 Ch. D. 886. 

(d) Griffith V. Tower Buhlishing Co , JAd. and Moncrie^, [1807] 1 Cli. 21. 

(l>) Jtsade V. Bentley (1808), 4 K. & .1. 6.36. 

(c) Itende v, Bentley (IS-OT), 3 K. & .1. 271. 

\d) Gale v, Beikie (1817), 2 Sl.uk. 107; and see lillc Work and 
Labour. 

(<j) Clarke v. Price (1810), 2 Wils. (cii.) 167 ; but a clause in a contract 
by which t'iie author agrees not to write for anyone else will be enforced 
(Morris v. Caiman (1812), 18 Yes. 437); ami see titles Injunction, 

Vol. XXII., p. 242 ; SPECii-ro Pesform vnce. • 

(/) Warns v. Boviledge (1874). L. R. l.S Lq. 497. # 

(j) Blanche v. (tollntm (1831), 6 C. P. 68; and see title Contract, 

Vol. VII, pp. 438 el seq. 

(h) £ee liei^ve v. Palmer (18.68), 6 C. R. (n. S.) 84, affirmed ibid, 91 ; 

Goodman y. Boycott (1862), 2 11. & S. 1; Howard v. Harris (1884), Cab. & 

LI. 253 ; and see title Bailment, Vol. I., pp. 528, 633. The bailee is not 
an insurer; see ibid., p. 633. 
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affcor demand has boon made for its return, and he is also liable for 
improper use of the manuscript for his own purposes (*). 

In the case of manuscript which is submitted to an editor in 
response to an express invitation, or of articles ordered to be written 
and sent to him for approval, the standard of care required of the 
editor is that which a prudent man w'ould take of similar property 
of his own {k), and if he proves that such care has been taken, the 
burden of proof is discharged and lie is not bound to account for 
the cause of the loss. 

Sub-SkcT. 2 .—Vropfrty in Ailnles Supplied for Purpose of Jleprodmlum. 

409. The manner in which an editor or publisher is entitled to 
deal with manuscript supplied by an author for the purpose of 
reproduction in jmrsuanco of a contract depends on the terras of 
the contract. In the absence of oxi>rpss stipulation, if the article is 
to bo published in such a way that persons reading it will be 
informed of tho identity of the author, no material alterations may 
be made whicli would misrepresent the views or bring discredit upon 
tho reputation of the author. This rule applies even where tho 
article has boon bought outright(/). 

When, however, matter is supplied to a publisher in such a form 
ns to enable him to publish it as Ins own, thou no (piestion of injury 
to reputation arises, and the publisher is entitled to deal with the 
manuscript as ho pleases {vi). 

Hkct. 4.— Jounuilints , 

410. The relation bidwoen the proprietor of a newspaper and a 
journalist is that of master and servant (a). 

411. A journalist who has contributed to a periodical undor a 
noni ill! plume, which has become identilied with bis work has a right 
to tho use of tho pseudonym as against tho propri(dor(o). 

(j) Sec tillo 'I'rovur and DiiTiNUK. 

(/■) Jlullen V. Swan Electric Engraving Co. (1906), 22 T. L. K. 27.j, .ifririncd 
(1907), 23 T. Ij. R. 26S, C. A., in which case, on ajipcal, F vuwjcll. Ij .T , at 
p. 259, stated that, if correctly repoited, Powell v. Graves (ISS6), 2T. L. R. 
663 (a case of a lost jiietiiro), could hardly bo supiiortod in view of the 
absence of any plea or proof that reasonable care had been taken ; .and 
see, further, titles Bailmknt, Vol. I., pp. 531 et seg. ; NioijIligbnce, 
Vol. XXI., p. 430. 

(l) Archbold V. Sweet (1832), H C. & P. 219. No action hes if the 
publication is unlikely to injure tho author’s reputation (Gilbert v. Boosey 
& Co. (1889), 87 L. 'J'. Jo. 355). 

(m) Cox V. Cox (1853), 11 Haro, 118. 

(«) See, gonoTuJly, title Mastkii and Smivant, Vol. XX.. pp. 61 etseq. 
An overseer iu a priiumg offioA) is an artificer within the moaning of tho 
Stamp Act, 1891 (54 & 65 Viet. o. 39), s. 1, Sched. I., which exempts 
contracts of luring from the stamp duty of 6d,; sec Bishop v. Letts (1858), 
1 'P. & F. 401; title Master and Servant, Vol. XX., p. 78. As to tho 
notice required to determine contracts for tlie cmplqynieut of foreign 
.lionesponuents of a newspaper and journalists, see title Master and 
Servant, Vol. ^X., pp. 97, 98, note (p). As to the reasonableness of a 
clause, in an agreeinout for the employment of a reporter, restricting him, 
after the termination of such employment, from being connected with 
any other newspaper business within a certain radius, see Lang (Sir W, 0.) 
& Go., Ltd. V. Andrews, [lOOOJ 1 Ch. 763, C- A.; titles Master and 
Servant, Vol. XX., pp. 74, 88 et seq. ; Trade and Trade Unions, 

(o) Landa v. Greenberg (1908), 24 T. L. R. 441. 
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Part. III.—Property in Newspapers. 

Skct. 1 .— In General. 

412. Si)ealcinggenerally, tlifi expression "property” with regard 
to a newspaper ruay include several things. It may include the 
copyright 'in numbers already publisliod and the right of reproduc¬ 
tion, or it may include the plant and materials necessary for its 
production, but, for the purpose of this ])art of the title, the expres¬ 
sion applies only to the right of imblication under a i)artioular 
name(p). 

413. Although there is no property in the words selected as the 
title of a newspaper, and registration(</) confers no right to the 
exclusive use of such name, it is a common law fraud to use the 
name of a well-known publication with the object of inducing the 
public to purchase the now publication in mistake for that already 
established (r), and such use may be restrained by injunction (s). 
No injunction will, however, be granted unless the right to 'the 
exclusive use of certain words as applying to a particular newspaper 
has been ae(|uircd by such user as leads to roputiition(/). 'J'o 
determine exactly when this right aiises may be diilicult, and must 
depend upon the facts of each particular casofu). 

Apart from fraud, the use of a name will bo restrained if it lends 
to confusion in the minds of the public so as to cause injury to the 
jiropru’tors of the established publication. Such injury may affe<'t 
the reputation of a newspaiier or occasion ])ecumary loss to its 
proprietors, and the confusion may arise in the minds not only of 
the persons who di'siie to purchase the newspapers, hut of adver¬ 
tisers and contributors. Jiut some injury or probaliility of injury 
must bo proved, otherwise no injunction w'ill be granted even where 
the names are identical {v). 

If the title selected is not an ordinary word or com lunation of 
words, but has necessitated originality or invention on the part of 
its author, such title could, of course, be the subject of copyright («■). 

414. This right of publication under a purticular name is pro- 
peity and subject to the ordinary law of propt'rty (x). It is personal 


(p) It may, of course, in particular instances, include the premises where 
the paper is printed and published, but these are matters which do not 
come withm the scope of this title 
{q) As to riigistration, see p. 210. ante. 

(r) Dicks v. Yates (1881), 18 Ch. D. 76, C. A. No question of copyright 
arises m the case of tho title of a newspaper unless it is composed of some 
literary invention ot its author; see title CopyniGiiT anii Litkuauy 
Propertt, Vol. VIII., p. 143. 

(fl) See title Injunction, Vol. XVII., p 271. 

(t) Licensed Victuallers Newspaper Co. • Bingham (1888), 38 Ch. D. 139, 
C. A.; MaxweU v. Uogg, Jlogg v. Maxwell (1867), 2 Ch. App. 307. 

(m) Licensed VictiuMers Newspaper Co. v. Bingham, supra. 

(v) Borthwick v. Evening Post (1888), 37 Ch. D. 44, C. A.; Outram (C.) 
<£ Co.,J0td. V. London Evening Newspapers Co., Ltd. (1911), 27 T. L.*K. 231. 

(w) See title Copyright and Literary Property, VoJ. VIII., p. 143. 

(x) Kelly T. Hutton (1868), 3 Ch. App. 703 ; Longman v. Tripp (1806), 
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proiJCl’ty, and as such, on the hankrujttey (/y) or doath of the pro* 
[triotor (xr), passes Lo the trnatoo in baiiknipLcy or to the legal 
personal reprosonLalivo, as the eitse may be. 

415. The property in a newspaper may belong to a number of 
persons, not, of course, oxcoeding twenty, or to a company; but it 
must belong to a detinito person or body of persons (a). 

The legal relations between joint proprietors in a newspaper 
do not differ from those of pjirtners in other enterprises, so that 
a majority of partners may not use the partnership property 
for purposes inimical to the welfare of the partnership newspapei, 
even in ciises where by the partnership deed the majority may bind 
the minority (fi). 

I’he right of publication boiiig a partners]]i}) asset, no partner, on 
a dissolution of the prrtiiorship, has the right to iinnouueo that 
publication is about to be discontimiod; if neccissary, such right 
must 1)0 sold for the benefit of all the partners (c)- 

416. L ong-continued usagi', not founded u])on contract, by one 
newspaper of the matter ami typo of another confers no rights 
upon the proprietors of the former papei-, and any such arrangement 
is torminahlo at any moment at the ploasuro of either party (d). 

417. A newspaper is publislied (r) when and where it is offered 
to the public by the projirietors, and it may bo published in more 
than one place or town simultaneously. On the sale of a news¬ 
paper, therefore, care must bo taken to see that any provisions in 
the contract of sale which are intended to prevent the vendors from 
carrying on other printing or publishing husinesa within a certain 
area are not unduly restrictive (/). 


2 Boa. & P. (y. it.) 67 ; Fe BaUlwm, Jt!x parle Foss (1858), 2 Do G. & J. 220, 
C. A. 

(y) Longman v. Tripp (1805), 2 Bos. & P. (n, b ) 67 ; Fe Bauliem, Ex 
path FosSfSuitra; and see title BaNKBUP'icy ani> lNbOi.VTi>,CY, Vol. XL, 

p. 160. 

(s) Gibhlctt V. Read (1744), 9 Mod. Knp. 459; and see tales Exccl'TOKS 
AND Admin isTRtTOKS, Vol. XIV., pp‘. 217 etseq.; Personal Pbopkkty, 
Vol. XXII., p. 409. 

{(i) Xasurbell v. Seiasley (1896), Times, 6th December; .and see titles 
Companies, Vol. V., pp. 44, 45; Pauinkbsiiip, Vol. XXII, p. 10. A 
newspaper cannot belong to an indelinito collection or society of persona, 
nltbuiigh'it may be i»ubliabod for tbeir benefit or to propagate their view's. 
In 8 UU 11 case it is considered to belong to the poison who pays lor its 
publication. - 

(6) 8ce title Pakyneusiiip, Vol. XXIf, p]). 47 ct seq., 81. 

(e) Bradbury v. Dickens (1859), 27 Bcav. 53. 

(d) Platt V. Walter (1867), 17 L. T. 157. 

' (e) As to publication, see pp. 212 el si-q., ante. 

if) See McFarlavc v. Hutton, [1899] 1 Ch. 884 (where on the sale of 
Bell’s Life in London, a sporting paper, the vendors agreed with the pur¬ 
chasers not to print or publish any sporting paper within ten miles of 
Bonverie Street; the defendants carried on a newspaper publishing business 
in Manchester, but distributed copies in London, some of these being sold 
from on ofQoe in Fleet Street: hdd tiiat the agreement had been broken s 
injunGtioa granted). 
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Sect. 2.— Assignment . Sjsot. 2, 

418. Property (< 7 ) in a newspaper is a chattel interest capable of 
assignment (/i), and a contract to as.sign shares may be spocilicully Aaaignmeut. 
enforced (t). 

The value of the property being in its title and reputation, the Effect of 
* whole title upon assignment becomes the property of the assignee, “signtnent. 
even if it includes the name of the assignor (j). The assignor 
may be restrained from publishing notices or advertisements 
likely to damage the property he has assigned, although he may 
publish a statement that he has ceased to be connected with the 
publication (/c). 

The fact that the name of the editor is usually printed bonoalh 
the title does not make the name part of the title (f). 

Sect. 3.— Mortgage . 

419. Property in tiie )iarne of a newspaper, or a share thereof, Mortgage, 
may be the subject of mortgage (m). 

A mortgagee must register himself as the proprietor, for if ho Registration 
permits the name of the mortgagor to remain upon the llegistor and mortgagie. 
the latter becomes bankrupt, the right of publication may be held 
to be in the order and disposition of the bankrupt, even though the 
printing machines and other tangible olfects covered by the mortgage 
have been seized by the sheriff in process of execution (74). 

A receiver and manager may be appointed to print, publish, and 
edit a newspaper ( 0 ). 


Part IV.—Advertisements (p). 

Sect, 1.— Illegal Advertisements. 

420. Certain notices or advertisements relating to tho drawing Liability of 

--...__ printer and 

(a) For the defiiution of " property,” see p. 21i), ante. imblishei. 

(n) Kelly V. Ilutlon (1868), 3 Cli. App. 703; Longman v. Tripp (1806), 

2 Boa. & P. (N. It.) 67 ; Ee Baldwin, Ex parte Foss (1868), 2 De G. & .1. 

230, C. A.; and see, generally, title CiiosES in Action, VoI. IV., pp. 365 
et seq. 

(t) Hutton V. Beeion and M‘Murray, Beeton v. M‘Murray and Hutton 
(1863), » Jur (N. 3.) 1310. 

(j) Ward V. Beeton (1874), L. R. 19 Eq. 207. 

{k) Bradbury v. Dickens (1869), 27 Ileav. 53. 

(Z) Crookes v. PeUer (1860), 3 L. T. 225. 

(m) See title Mortgaoe, Vol. XXL, p. 120. 

(n) Be Baldwin, Ex parte Foss, supra; and see Execution, Vol. XIV., 
p. 66. As to registration, see pp. 210 et eeq., ante. 

( 0 ) Chaplin v. Young (1862), 6 L. T. 97; see also Robertson v. Norria * 

(1859), 6 Jur. (N. s.) 1238; and see title Receivers. « 
ip) As to exhibition of advertisemeTita, see title Public Health and 
Local Administration ; as to libellous adTcrtisements, see title Libel 
AND StANDER, Vol. XVIII., pp. 603 et seq .; as to advertisements involving 
contempt of court, see p. 224, post; as to advertisements having the 
effect of offers the response to which may form a contractual relationship. 
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Sect. 1 . lotteries {q), the existence of betting houses (r), and the recovery 
lUeg^ of stolen property (s), are illegal, and subject the printer and 
Advertise- publisher of them to the payment of fines. 

meats. Subject to some exceptions (t), both the advertiser and the pub- 
Linbiiif j of lislier are equally liable for the publication of illegal advertisements. 

In the case of advertisements relating to lotteries, or to stolen 
pu >■> 'if- projierty, or betting advertisements, the statutory provisions pro¬ 
hibiting them state so in terras (a); in the case of advertisements 
involving contempt of court(/), the responsibility of the publisher 
is not so great as that of the advertiser (a>). 

In donlitful cases an indemnity may be given by the advertiser to 
the publisher, but such indemnity is of no legal effect if the adver¬ 
tisement is on its face, or by necessary inference, illegal (j). 


Shot. 2. —Advertisement Contracts. 

Contracts. 421. Contracts for the insertion of advertisements in a news¬ 
paper or other periodical(//) do not differ in their legal aspect from 
other contracts, but the following points may bo noticed (z). 

Diimages for 422. No damages can bo recovered for breach of any agreement 
bleach. advertisement which is illegal, nor can any money be 

recovered which has been paid in advance for the insertion of such 
an advertisement (rt). 

Where damages arc recoverable, such damages are not limited to 
the aniount paid for the insertion of the advertisement, but may 
include any damage which may reasonably bo presumed to have 
been in the conteriiphition of the parties at the time the contract 
was made, such as estimated loss of business in the case of trading 
advertisements (/>). 


BOO titJo CoNTiiACT, Vol. VII., pp. 34G, 347. A leader who accepts the 
advertised offer of the proprietor of a newspaper to give advice through 
the medium of the paper enters into a contract for good consideration, 
and such propiielor is bound to take reasonable care in giving the advice, 
although he does not warrant its accuracy (De la Bere v Pearson, Ltd., 
[1908J 1 K. B. 280, C. A.). 

iq) See title Gaming and Wagekino, Vol. XV., pp. 300, 303. 

(r) Ibid., p. 298. 

(«) See title Ckiminat. Law and Pkocedure, Vol. IX., p. 604. 

{t) In the case of libellous advertisements, defences in some circum¬ 
stances arc available lor the publisher which are not open to the adver¬ 
tiser For these distinctions, sec title Libel and Slander, Vol. XVIII., 
pp. 601, 669, note (e) 

(u} See note (p), p 221, ante. 

(v) See p. 223, post 

(w) And see note (1), supra. 

{x) Shackell v. Hosier (1836), 2 Bing. (n. c.) 634; and see Smith (W. IT.) 
Jt Son V. GZmiim (1908), 26 T. L. li, 34; title Guarantee, Vol. XV., 
pp. 446, 453. 

•• iy) See Metzler v. Gounod (1875), 32 L. T. 666 (where certain documents 
were held to cosstituto a contract). As to the notice required in a con¬ 
tract for the employment of an advertising agent, see title Master and 
Servant, Vol. XX., p 97, note (p). 

(s) See, generally, title Contract, Vol. VII., pp. 327 et seq. * 

(a) Owen v. Qreenberq (1898), Times, 10th March. 

(b) Marcus v. Myers and Davis (1896), 11 T. L. R. 327 ; Hawkins r. 
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423. Documents which contain the terms of an advertising con¬ 
tract by which the parties, both advertiser and newspaper pro¬ 
prietor, agree to be bound, must hear a stump to render 
them admissible in evidence (c). A request or offer to insert an 
advertisement does not require a stamp unless it cornea within the 
above rule. 

424. If the contract is not to bo performed within a year, no 
action can be brought upon it unless it is in waiting ((/). 


Part V.—Offences. 

Sect. 1. —Contempt of Court. 

425. Publication of certain matter may constitute a contempt of 
court (»'); but it is not contempt of court for an editor to refuse to 
hand over tlie manuscript or disclose the name of tho author of an 
article in his news))aper making an attack upon a judge, because 
the court has no power to make such an order {J ). 

Ignorance of tho contents of a publication which contains matter 
in contempt of court docs not excuse tho printer or publisher (r/). 

The distribution bv a news agency of items of nows wbicli con¬ 
stitute a contempt of court is an olfenco liy the luaiiagor of the 
agency or the peison rospoiisible (//). 

426. Advertisements inserted for the purpose of oblaiiiing 
witnesses or evidence in iiending litigation are not contempts of 
court, provided that they are bond fide and not used for the purpose 
of making personal attacks (i), and provided the advertisement is 
not a direct inducement to subornation of perjury (/;). 

Advertisements warning tho public genorally, or a certain class 
of the public, that an action for infi’ingeinent of a patent or trade 
mark has been commenced, or that an injunction has been granted, 
are not contempts provided the advertisement does not go into tho 
merits of the case if). The same a 2 )plie 8 to adverlisements asking 


Tuxford (1867), Times, 23rd December; and see title Damaokh, Vol. X., 
pp. 301 et seq. 

(c) Stamp Act, 1891 (54 & 53 Viet. c. 39), Sched. I.; see also title 
Revenue. 

(d) Statute of Frauds (29 Car. 2,c. 3), s. 4; Boydell v. Drummond (1809), 
11 East, 142; title CoNXitACr, Vol. Vfl, pp. 327 etseq. 

(e) For this subject generally, see title Contempt of CObitr, Attacii- 
MENT, AND ('OMMITTAL, Vol. VII., pp. 286 ct seq. 

if) B« Bahama Islands (Speciul Reference from), flS93] A. C. 13ft, P. C. 

(g) Ex parte Jones (1806), 13 Ves. 237 ; Re American Exchange in 
Europe, American Exchange in Europe v. JiUig (1889), 68 L. J. (cu.) 706. 

( h) Re Robbins of the Press Association, Ex parte Green (1891), 7T. L. R. 

411. . 

(i) Coats (J. P.) V. Chadwick, [1894] 1 Ch. 347 ; Plating Co v. Par- 

quharaon (1881), 17 Ch. D. 49, C. A. ; Biodrihb v. Brodribh (1886), 11 P. D. 
66 ; Jailer v. Butter (1888), 13 P. D. 73; Paraguay Republic v. ‘I/ynch, 
[1872] W. N. 48. 

(k) Plating Co. v. Earquharson, supra; Pool v. Sacheverel (1720), 1 
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Sect. 1 . f^r financial assistance from a certain trade in prosecuting fn 
Contempt of action in the result of which the whole trade has a comm6ii 
interest (1). 


Court. 


Liahilily of 
piib 1 i>'her .iiid 
prill (01 of 
adroi iise- 

luoiil^ 


427. In cases of advertisements involving contempt of court, the 
responsibility of tbe pnblisln'r and printer is not so heavy as that 
of tho advertiser, for in order to commit a publisher or printer for 
contempt it must bo shown that the advertisement on its face was 
such that a person of ordinary intelligence conducting a newspaper 
must have known that its publication was an iiiterforenco with the 
course of justice (//t). 


Ollier 

oirciiccs. 


iSucT. 2.-—()lher O^ff’ouccs. 

428. Tbo publication of or conspiracy to spread false nows so 
ns to decry or onhai.ee tho Vivhie of any goods or stocks is a 
misdemeanour(u); and certain publications for the purpose of 
iiilluouciiig elections constitute illegal practices(o). 


Part VI.—Privileges of the Press(j.). 


A UeniUnoc at 

iiieulin^'y. 

Wliiit 

iiicctiiifts may 
be atlciuled. 


429. Ivepresentatives of tho Press (q ) may attend the meetings 
of every local authority (r). 

Tlio expression “local authority” includes the council of 
a county, county borough, borough (including metropolitan 
borough), urban district, rural district, or parish, and a joint 
committee or joint board of any two or moi'e such councils to 
which any of the powers or duties of tbe appointing councils may 
have been transferred or delegated under the provisions of any Act 
of Parliament or iirovisional order; a parish meeting, an education 
committee, and a joint education committee, established under the 
Education Act, 1902 («), so far as relates to any acts or proceedings 
which are not required to be submitted to the council or councils 


P, Wins. 676. Motions for committal for contempt of court of innocent 
editors and proprietors of newspapers ought to be discoaraged as far as 
iiossiblo (PfafMij Co. v. Furquharson (1881), 17 Ch. D. 49, C. A., per Jessql, 
JI.R., at p. 55; CoaU {J. ^ P.) v. Chadwick, [1894] 1 Ch. 347). 

(l) Fitting Co. v. Farquliareon, supra. 

(m) IhH. 

(n) See title Ckiminau Law and Pbocedure, Vol. IX., p. 662. 

(o) See title Elections, Vol. XII., p. 296. 

(p) The privileges of the Press in relation to the law of libel are fuUy 
dealt with in title Libel and Slander, Vol. XVIII., pp. 603 et seq. 

(q) 'I’lio expression “ representatives of the Press ” means duly accredited 
representatives of newspapers and duly accredited representatives of news 
agencies which systematically carry on the business of selling and supplying 
reports and information to newspapers (Local Authorities (Admisnon of 
the Press to Misetings) Act, 1908 (8 Edw. 7, c. 43), s. 2). 

(r) Ibid., s. 1. This Act was passed in consequence of the decision 
in Tenby Corporation y. Mason, [1908] 1 Ch. 457, C. A., where it was held 
that no i»ei-son had the right to attend meetings of a borough'council 
without it,s consent. 

(k) Ivducatioo Act, 1902 (3 Edw. 7, c- 42), s. 17. 
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for approval; a board of guardians, and a joint committee cott* 
stituted ill pursuanee of tlie Poor Law Act, 1879 (t); the board 
of management of any school or asylum district formed under any 
of the Acts relating to the relief of the poor; a central body and 
a distress committee formed under t]n\ Unemployed Workmen 
Act, 190.") (h): the Metropolitan Water Board, and a joint water 
board, constituted under tlie provisions of any Act of Parliament or 
provisional order; diul any otber local body which has or may 
hercaiter have the power to make a rate((). 

Thia privilege does not externl to a meeting of a committee of any 
of these biMlies unless such committee is itself a local authority as 
above delhied (ir). 

'J’he lepioseiitatives of tlie Press may bo temporarily excluded 
from any meeting as otten as dosiiable, if such exclusion is 
Hdvis.ible in tlie public interest (u). 

430. liimd jitle representatives of a newspaper or news agency 
have a right to remain in a court, which has been cleared by virtue 
of the powers given by I lie Children Act, 1908 (ii), while a child 
or young person is giving evidence in any proceedings in relation to 
an otleiico against or contrary to decency or morality. 


Part VII.—Stationery Office. 

431. The Stationery Ollice is a Government department which, 
besides supplying stationery, books and •other publications and 


(f) 42 & 43 Vict. c. 54, 8. 8 ; see title Pooa Law, Vol, XXII., p. 653. 

(u) 5 Edw. 7, c. 18. 

(v) Local Authorities (Adniissiou of tlie Press to Meetiiig.s) Act, 1908 
(8 Edw. 7, c. 43), s. 2. The expression “ rate ’* means a rate the proceeds 
of which are applicable to public local purposes, and leviable on the basis 
of an assessment in respect of property, and includes any sum which, 
iliough obtained in the first instance by a precept, cemricato, or other 
douiiinent requiiing payment from some authority or oilicer, is or cau bo 
ultimately raised out of a rate (ibid.). 

(w) Ibid., 8. 3. There is uothimr in the Act to interfere with the 
power of a committee or council to admit the public to its meetings if it 
tliinks fit. 

(a) Ibid., 8. 1. The local authority, in order to exercise this power, 
must pass a resolution by a majority declaring that, in vim\ ol the special 
nature of the business before them, it is advisable in the public interest that 
the representatives of the Press should be excluded. 

(b) 8 Edw. 7, c. 67, s. 114 ; see tiile Infants and CiirtURKV, 
Vol. XVII., p. 178. Thia privilege does imt override the power of a court 
to hear a case tn camera. If it is held that by publication ut proceed- 
logs heard tn camera contempt is committed, such contempt is of a 
eiimiual nature, aud the order being made in a criiuinal matter, no 
appeal IDss to the Court of Appeal; see Hcolt v. SeoU (1912), 28 T. L K. 
526, U. A. ; title CuNTEMer OF Court, ArracuMERT, amp Committae. 
Vol VII.. p. 322. 

• B.L. —XXKI, * 
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Press and Printing. 


f’AUT VI f. 

Stationery 

Office. 

Crown 

nirhu. 


I\ MI'''S 
I'l jiiUT. 


iiijittei* to the variouH Government offices, has control of most of 
the printing required by Parliament and the public departments (c). 

432. The Crown has a common law right of exclusively printing 
the Bible, Acts of Parliament, and other public documents (d), and 
this right as regards Acts of Parliament and other public documents 
is granted to a printer, called the King’s Printer. By letters patent 
the Controller of the Stationery Ollice is appointed King’s Printer 
of all Acts of I’arliament (e). 


Unlawful 
piiiitiijg uf 
rjiiblic 
tiuciimeuls. 


433. Any person who prints any such document purporting to 
bo printed by the lung’s Printer, the Stationery Ollice or the 
Board of Agriculture and Pislleri(^s (/), and anyone who forges or 
tenders the same in evidence, knowing it to have been forged, is 
guilty of a felony (f/). 


(r) As tn parliaim’iilary and ot.licr public docuTrients, see title Con* 
STiTOTiovAi- Law, VoI VL, pp. 497, 498, note (e). 

(</) Sue ibid . p. 497. 

(f) See tbul, p. 498. 

(/) Dociiinoiitary Kvidonce Act, 1895 (.’I'i & 59 Viet. e. 9). 

, (//) Kvidenee Art, 1845 (8 & 9 Vict. r. 113), 8. 4 ; Docuinrutaij' Kvideiiec 
Aet, 1808 (31 As 32 Viet r 37), s. 4; Doeiiinontary Evideuco Act, 1882 
(45 & 46 Vict. c 9), 8 3; and sec tillo Okimi.nal Lvw and PiiOCKDOKn, 
Vol JX , pi». 737, 738 As to the od’cct of piibhe documcnis as evidence, 
sue ibid , p. 392, iiolc (i/); title JCviDENCls, Vol. XllI , pp. 522 ct t,Mj. 


PRESUMPTION AS TO DOCUMENTS 
AND FACTS. 

See Evidence. 


PRESUMPTION AS TO RIGHTS OF 
PROPERTY. 

Boundaries, Fences, and Party Walls; Easements and 
Profits a Prendre; Gifts; Highways, buiEETs, and 
Bridges ; Personal Property ; Real Property and 
Chattels Real ; Trusts and Trustees ; Wills. 
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PREVENTION OF CRIME. 

See CaiJiiNAii Law and rRocEDunK. 


PREVENTION OF CRUELTY. 

Sec Animals; CiiiMiNAL Law and Prochdure ; Infan'Is and 

ClIlT.DIiKN. 


PRIMATE. 

Sec ^('(-LUSIASTICAL I JAW. 


PRIME MINISTER. 

See Constitution.. vL Jjaw. 


PRINCIPAL AND ACCESSORY. 

Sec CuiMiNAL Law and Piioceduiir. 


PRINCIPAL AND AGENT. 


See Aokncy. 
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PRINCIPAL AND SURETY. 

See GuAllANTEE, 


PRINTERS. 

See TREas and Pjiinting. 


PRINTS. 

See CorviiTGiiT and Literary riioPERXY 


PRIORITY. 

See B\NKmTrTCY and Insolvuncy ; Citosbs in Actton ; Equity; 
Execution ; Executors and Administrators ; Judgments 
AND Orders; Mortgage; Powers; Settrements Trusts 
^D Trustees. 
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Part I.—Prisons. 

Sect. 1 .—Prison AxUhonties . 

Sub-Sec r. l. — The Secretary of State. 

434 . All prisons (rt), vState inebriate reformatories (U) and Borstal 
institutions {<■) are under the control of the Secretary of State for 
the Home department {<(). The appointment of all prison officers (»<) 
and of boards of visitors for convict prisons (/') are made by him. 
He makes statutory rules for the government of local and convict 
prisons, subject to the consent of Parliament (g). 

SuB-Shcr. 2.— J'nsim (Commissioners and J)irertara of Cimciit /'nsons. 

435 . The Prison Commissioners must not exceed five. They 
are appointed by tho Crown, and hold office during the King’s 
pleasure. One of them may bo appointed chairman by the Secre¬ 
tary of State. They are a body corporate with a common seaband 
with power to hold land. Tho legal estate of every prison is vested 
in them {It). 

436 . The Prison Commissioners have the general snporinfeiid- 
ence of all local prisons subject to the control of the Secretary 
of State, and they ajipoint subordinate officers (i) to the general 
prison service. They have all the powers and jurisdiction of 
visiting justices (./) and examine into tho conduct of olUcera and 
prisoners and impiire into all abuses (/■:). 

The Prison Commissioners must conform to the directions of the 


(rt) For the L-la>.-<ifk‘alioii of piisons, see ji. 2;i6. post. 

{b) See title Intoxicating Liquors, Vol XVIII , pp 168 el scq. 

(c) See title Criminal Law ani> Pkocehukk, Vol. IX., pp. 413 et gnr/. 

(d) See title ('onstitutional Law, Vol VII . pp. 82 et eeq. In Jt v. 
Motion Brown, h'r parte Anisworlh (IQW). 74 .1. P. C3, it wii'i lieM Ihiit 
the Secretary of State, iiotwithatandinji liis responsibility for tho adniims. 
tration of prisons, is not liable to suininons in respect of an assault 
alleged to have be.cn coininiLtcd by the medical olhecr of a prison. 

(e) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 5. As to prison odieeia, 
see p. 235, post. 

if) Prison Act, 1898(01 & 62 Vhet c 41), s. 3. As to boards of vi.siiois, 
see p. 234, post 

(y) Prison Act, 1898 (01 & 62 Vict. o 41), s. 2. As to such rules, soe 
pp. 253 et seq., post. 

(A) Prison Act, 1877 (40 Sc 41 Viet o. 21), ss. 6, 48. Though the 
criininal lunalic asylums at Broadmoor and llainpton are not under their 
control, the legal estate of both insiitutions is vesteil in them. As to 
criminal lunatic asylums, see p. 270, post. 

(t) The teiTO " subordinate nlTicera includes all prison officers excoftt 
the gaoler, deputy gaoler, chaplain, assistant chaplain and surgeon (Prison 
Act, 1866 (28 & 29 Vict. c. 120), ss. 10, 1£). 

ij) As to visiting justices, see p 232, post. 

{k) It is doubtful whether the Prison Commissioners havt^power to take 
evidence on oath. They have the powers of visiting justices who may 
“ take cognizance of any matters . . . within the powers of their Commis- 
eion as justices,” but this in itself would not confer power to take evidence 
on oath at an inquiry into abases; see Prison Act, 1871 (40 & 41 Viot. 
0 21), B. 14. 
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Secretary of State, to \vhom they must report on the condition of 
the prisons, and they must make an annual report on every prison 
to be laid before both Houses of Parliament (Z). This annual report 
most contain full particulars of the industries in which the prisoners 
are employed ; of the value of their labour; and of the offences and 
piTtiishments of prisoners (vi), and of each sentence of corporal 
punishment (a). 

437 . T1)0 Prison Contmissioiiers are, by virtue of their office, 
directoi.s of convict prisons (o), a body corporate, with perpetual 
succession and a common seal, who may sue and be sued in all 
courts (p). They are re.spoiisihIe for the proper management of 
convict prisons and the treatment of convicts, and they are 
answerable for escape (^). 

'J'hey may punish convicts for offences after taking evidence on 
oathf/'); they have the powers of justices of the peace for the 
county in which a convict prison is situated («). 

They may order convicts guilty of assault or escape, or of 
attempts to assault or escape, to wear a distinctive dress and be 
I’estrained in leg-irons for any period not exceeding six months (t), 
and may, in addition to other punishments, order a convict to be 
kept in separate coniinement for six months (a). 

They may authorise the application of a painful test considered 
necessary by the medical officer to detect malingering (r), 

438 . Inspectors of prisons are appointed by the Secretary of 
State to assist the Prison Commissioners in their duties (a*). 

Sl’B-Sl.CT. 3.— riaitinff Commxlteea and liourdi of Visttoia. 

(i.) riaitin</ Oomxnitteee. 

439 . A visiting committee of justices is appointed annually for 
each local prison by such courts and authorities as the Secretary of 


(I) Piison Act, 1877 (40 & 41 Viet. c. 21), s. 10. 

(in) /bid., 88. 11, 12. 

(n) Prison Act, 1898 (61 & G2 Viet. c. 41), s. G (2). 

(<f) Ibid., 8. 1. 

(/>) Convict Prisons Act,* 1860 (13 Sc 14 Viet. o. 39). Under ibid., 8. 1, 
they have all the powers and duties of the Visitors of Parkhurst Prison 
(Parkhurst'Prison Act, 1838 (1 & 2 Viet. c. 82) ), the Commissionera of 
Pentouville Priaon (Peotonville Prison Act, 1842 (6 & 6 Viet. c. 29) ); 
the Visitors of Millbaiik Prison (MUlbank Prison Act, 1847 (11 & 12 Viet, 
c. 104)), and the Superintendent of Convicts (Transportation Act, 1824 
(5 Geo. 4, 0 . 84) ). Though their power to hold land is not expressly 
stated, thev do in fact hold laud and they have held the patronage of a 
Lving (St. Peter’s, Portland). 

(g) Transportation Act. 1824 (6 Geo. 4, o. 84), s. 16. 

(r) In this respect ineir powers as directors are greater than their 
power« as Commissioners. 

(«) Ibid., s. i6; and see title MaQI.stratf.3, Vol. XIX., pp. 669 et aeq. 

({) llulea for ConvicL Prisons, r. 86 (Stat. U. &, 0. llev., Vol. X., Piisuu, 
England, p. 77). 

(u) Ibid., r. 76. t 

(o) Ibid., t. 167. 

(to) Prison Act, 1877 (40 A 41 V'lut o. 21), $. 7> 
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State may prescribe. County justices appoint their members at the * 

quarter sessions, held in the first week after the 28th December; Prison 

borough justices at special sessions held for the purpose in the first Apthorities, 
whole week after the 28th December (a:). At Worcester, the City Appointment. 
Council appoints members (y). The adjourned Quarter Sessions 
for the whole County of Hertford makes the appointment at the 
Michaelmas adjourned session, and the Quarter Sessions for the 
County of London makes the appointment at any session in January 
not later than the 25th day of that month (a:). Casual vacancies Casual 
arising from death, resignation, or other cause are filled at the 
sessions following the occurrence of the vacancy (a), and if the 
appointing authority fails to appoint the proper number of mem¬ 
bers, the Secretary of State may order the appointment to be made 
at a subsequent session (b). 

440 . Members of the visiting committee must meet once a month viaita to 
at the prison, or, if they pass a resolution that less frequent meet- 
ings are sufficient, not less than eight times a year(c). One*or 
more of them should visit the prison once a week, unless, for reasons 
specified, fortnightly visits are considered sufficient (d). 


441 . No member of the visiting committee may have an interest 
in contracts made with his prison (r). coniractjng 


442 . The visiting committee must conform to the prison I’owersftnd 
rules (/>. They must report any abuse to theTrison Commissioners 
immediately, and in a case of urgency they may suspend any officer committee, 
from duty (r/). They must hear complaints from prisoners in private 
if desired (h) and report them to the Prison Commissioners, and take 
such steps in regard to them as they may be directed to take (?). 

They must adjudicate on charges • of misconduct agurinst Ab to treat- 
prisoners (j), and may authorise the use of mechanical restraint for 
a longer period than twenty-four hours (A-). When they think that 
injury to body or mind is likely to result from the treatment of any 
prisoner they may give such orders as they think fit, reporting 
their action to the Commissioners (/). 


They have free access to every pai't of the prison and to every rnwem aB lo 

prisoner ;at any time(j«), and may inspect any of the books (h). prJjfon and 

- - . - - prisoners, 

(a) Sec title Magistratks, Vol. XIX., p. 638. 

ly) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 13, and Rules for Local 
Prisons, r. 27fi (Stat. R & 0. Rev., Vol. X , Prison, England, p. 6). 

(a) Rules for Local Prisons, r. 281. 

(/*) Ibid., r. 280. 

(«?) Ibid., r. 284. 

(d) Ibid., T. 285. 

(e) Ibid. r. 28(5. 

Cf) Prison Act, 1877 (40 & 41 Viet. c. 21) s, 14. 

(fl) Rulas for Local Prisons, r. 288. 

(h) Prison Act, 1877 (40 & 41 Viet. c. 21), a. 14. 

(t) Rules for Local Prisons, r. 202. 
ii) Ibid., I. 280. 

(k) Ibid., r. 290. 

(l) Ihid., r. 2»3. 


(to) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 13. 

(n) Rules for Local Prisons, r. 206. This rule will not confer any right 
• see the Commissioners* eorrespondeuce with the governor. 
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They may inquire into the state of the buildings (o) and the 
employments of the prisoners (p). 

They may allow a prisoner to change his religion (q), and may 
dispense with his attendance at divine service (r). They are to 
assist in the selection of library books (»), and may organise lectures 
and addresses from time to time (t). In special cases they may 
grant a prisoner an additional letter or visit (a). They have power 
to authorise visits to persons under sentence of death (b). 

They have power to award punishments to prisoners up to the 
following limits: fourteen days’ close confinement (c); fifteen days’ 
No. 1 punishment diet (d) in periods of three days alternating with 
periods of three days on ordinary diet; forfeiture of stage privileges (e) 
or of remission (e) for twenty-eight days (/). Their power to 
award corporal punishment is restricted as hereafter stated (g). 

443. Any justice of the peace having jurisdiction in the locality 
of the prison, or in the place where any prisoner confined in the 
prison committed his offence, may enter the prison and make an 
entry as to the condition of the prison or of the prisoners in the 
visitors’ book, which must be laid before the visiting committee at 
their next visit, but he is not entitled to visit a prisoner under 
sentence of death or to communicate with any prisoner except in 
reference to his treatment or to a complaint made by him (h). 

(ii.) Boards of Visitors. 

444. A board of visitors is appointed by the Secretary of State to 
each convict prison for three years. Two members at least must 
be justices (i). 

446. One or more members must visit the prison monthly, and 
they should meet as a board as often as possible {k). Their duties 
and powers in a convict prison are similar to those of a visiting 
committee in a local prison (1). 


(o) Rules lor Local Prisons, r. 305. 

(p) Ibid , r. 306. 

(g) Ibid., r. 300. 

(r) Ibid., T . 296. 

(a) Ibid., r. 299. 

(t) Ibid., r. 301. 

(a) Ibid., r. 297. 
fO) Ibid., T . 95. 

(c) As to close confitieincnt, see p. 256, post. 

(d) As to No. 1 dief, see p. 256, post. 

(e) As to stage privileges and remission, see pp 2.'37, 258, post. 

if) Rules for Local Prisons, r. 83. In 1900, the visiting committee of 
Manchester Prison authorised the use of the hose pipe to dislodge a 
refractory prisoner who had barricaded tlie door of her cell. Damages 
■were awarued by the county court against each of the members of tho 
committee. * 

(g) See pp. 267, 266, post. 

(h) Prison Act, 1877 (40 & 41 Viet, c, 21), s. 16. 

(i) Prison Act. 1898 (61 & 62 Viet. o. 41), s. 3, and Rules for* Convict 
Prisons, r, 176 

(fc) Rules for Convict Prisons, r. 180. 

(/) Ibtd., rr. 181—J 90. 
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The visiting committee of a Borstal institution is appointed like 
a board of visitors for three years, and the chairman is appointed 
by the Secretary of State (m). 

Sect. 2. — Classification of Prisons. 

446. Local prisons are prisons for the confinement of persons 
awaiting trial, criminals sentenced to death or imprisonment 
other than penal servitude, debtors and persons committed for 
contempt, and persons attached or committed under other civil 
process. 

Convict prisons are prisons set apart for persons sentenced to 
penal servitude. 

Preventive detention prisons are prisons or parts of prisons set 
apart for persona sentenced to preventive detention (n). 

Borstal institutions arc places set apart for the detention of young 
persons of either sex between the ages of sixteen and twenty-one on 
conviction (o). . 

State inebriate reformatories are institutions established under 
the Inebriates Act, 18J)8 (p). 

All these institutions are under the superintendence and manage¬ 
ment of the Prison Commissioners and directors of convict prisons, 
hut there are distinct statutory rules or regulations for tho 
government of each class (</). 

Sect. 3. — Prison Officers, 

Sufi-SKCT. 1.— The Governor, 

447. The governor must reside in the house assigned to him (r), 
and must see every prisoner and visit all parts of tlie prison at 
least once a day («). He must not be absent for a night without 
leave from a Commissioner (a). 

448. He is responsible for the observance of tho law and the 
prison rules by himself and his subordinates (b), and for taking 
every precaution against the escape of prisoners (c). He must 
a.ssure himself that all gates are securely locked, and must not 
allow any key to be taken out of the prison (d). Both he and his 


(m) Regulations made under the Prevention of Crime Act, 1908 (8 Edw. 7, 
0 . 69), B. 4 (2). Aa to liorstal inetitutions, see the text, infra. 

(») See title CRmiNAi, Law and PuocEDuaE, Vol. IX., p. 417. 

(o) Ibid., pp. 418—420,806. There is power under the Prevention of Crime 
Act, 1908 (8 Edw. 7, c. 59), s. 1 (2), to raise the age to one not exceodiug 
twenty-three years. 

(p) 61 & 62 Viet. c. 60; see title Intoxicating Liquors, Vol. XVIII., 
pp. 168—170. As to licensed retreats, see tbid., pp. 159 et seq. 

iq) As to the control and establishment of prisons, see, further, p. 231, 
ante, and p. 242, post. 

(r) Rules for Local Prisons, r. 123, made 2l8t April, <<1899. He is 
caUed “ gaoler ’’ in tho Prison Act, 1865 (28 Si 29 Viet. c. 126). 

(«) Rules for Local Prisons, r. 126. 

(a) Ibid., r. 141. 

(b) Ibid., T. 124. 

(c) Ibid., T. 127. 

(d) Ibid., T. 129. 
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iniist visit the prison once a week at aU uhdertain houf of 
the night (<;). 

449. He must report to the medical officer tlie case of any 
prisoner whose state of mind or of body requites attention, and 
must carryout the directions of the medical officer in such case(/). 
He must report to the Prison Commissioners all cases of insanity or 
apparent insanity, and all cases where the medical officer thinks that 
further imprisonment will endanger life or that a sick prisoner will 
not survive his sentence, or Unit a 2 )risuner's mind is being impaired 
by continued imprisonment (//). 

If a prisoner is dangerously ill the governor must inform the 
nearest relatives (/i). 

450. The governor must not allow any person except a member 
of the visiting coni in it tee (i), a magistrate having jurisdiction in the 
locality of tlie prison (A), a judge ol the High Court, or a bishoj) of 
the diocese (/,) to view the iirisou without an order from the Secre¬ 
tary of State or the Commissioners. He may examine all persons 
and vehicles going into or out of the prison, and may exclmlo any¬ 
one who refuses to be examined (wi); and he may remove any visitor 
whose conduct is imfiroiier («). 

451. He may impose a fine up to 5s. on subordinate officers for 
misconduct (o), and may iiunish prisoners for minor offences, pro¬ 
vided that the award does not exceed tliree days’ close coiiJitie- 
'ment on reduced diet(p) and forfeiture of stage jirivileges and of 
remission for fourteen daystr;). He must hear any reports of mis¬ 
conduct daily, and must give facilities to prisoners who wish to 

make comiilaints either to him or to the visiting committee (r). 

0 

452. If the governor finds it necessary to put a prisoner under 
mechanical restraint he must reiiort the fact to the visiting com¬ 
mittee, or, in a convict pri.son, to a director, who have or has power 
to order the continuance of the restraint after the first twenty-fo"’’ 
hours (o). 

453. Tlie governor must read every letter addressed to or written 
by a jirisoner, and may withhold any such letter (6). 


(e) Itules for Local Prisons, r. 130. 

(/) Ibid., T. 133. As to the medical officer, see p. 238, post, 
ig) Ibid., T. 138. 

\h) Ibid., T. 148. As to inquests on persons dying within a prison, see 
title Coroners, Vol. VIII., p. 241. 

(?) Prison Act, 1877 (40 Sc 41 Viet. c. 21), s. 13. 

{k) Ibid., B. 15. 

\l) Rules for Local Prisons, r. 145. 

« (m) Ibid., r. 145 (3). 

(n) Ibid., r. 145 (4). 

(o) Ibid., r. Iw. 

(p) Ibid., r. 81. 

(q) Ibid., r. 81 (a). 

(r) Ibid., r. 161. 

{n) Ibid., T. 163; Rules for Convict Prisons, r. 14d, 

W Rules for Local Prisons, i. 166. 
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454. In the govet'nor’e absence the charge of the prison devolves s. 

upon the deputy governor, or in his absence upon the chief warder Frison 
or senior discipline oflicer (c). Officers. 


455. Though a governor is protected against actions for false I’erson m 
imprisonment arising out of his interpretation of the terms of the ab^ce of 
warrant (( 0 > he is liable for detaining the wrong person, even goventur. 
though he has no means of ascertaining the identity of the person Liability la 
named in the warrant («?), Ue is also liable in damages if he 
detains a prisoner upon a warrant of a magistrate, which has been 
varied on ap{)eal to quarter sessions, without obtaining a fresh 
warrant from the court of quarter sessions (/). 


Sub-Skct. 2.— T/i 4 Chaplain. 

456. The chaplain is appointed by the Secretary of State, but Appointment, 
he cannot officiate in a prison without a licence from the bishop 

of the diocese (< 7 ). 

Ue must lead a service daily, and preach twice on Sundays, Duties, 
on Good Friday, and on Christmas Day(^i). He must also read 
pi ayers daily in the infirmary and visit prisoners under punish¬ 
ment (i). 

He must see and admonish prisoners on admission and discharge, 
and visit each prisoner from time to time during sentence (^'). h'o 
books of religious instruction may be circulated among the 
prisoners except with the concurrence of the chaplain (1). 

457 . Where the number of prisoners belonging to a denomina-*Appointment 
tion other than the Established Church is so great as to justify the 
appointment of a minister, the Prison Commissioners (v/t) may 

appoint a minister (n). Where no prison minister is appointed, the 
visiting committee may allow prisoners not belonging to the 
Established Church, on request to the governor, to be visited by 
ministers of their religious persuasion at a reasonable time(o). 

The minister must conform to prison rules, and supjiort the governor 
in the maintenance of discipline and order (o). 


( 0 ) Buies for Local Prisons, r. 141. 

Id) Henderson v. Preston (1888), 21 Q. B. D. 362, C. A.; see also Jlfoons 
V. Hose (1869), L. B. 4 Q. B. 486; Thomas v. Hudson (1846), 14 M. & W. 
363; Greaves T. Keene (1879), 4 Ex. D. 73; M'Comhe v. Gray (1870), 
4 L. B. Ir. 432. As to false imprisonment, see titles Criminal Law and 
Procrduri;, VoI. IX., pp. 606, 607; Malicious Prosecution and Pro¬ 
cedure, Vol. XIX., p. 671; Trespass. 

(e) Aaron v. Alexander (1811), 3 Camp. 36 : see also White v. Taylor 
and Simcoe (1801), 4 Esp. 80. 

if) Demer v. Cook (1903), 88 L. T. 629. 

\g) Buies for Local Prisons, r. 46; and see title Ecclesiastical Law, 
VoL XI., p. 650. 

(A) Buies for Local Prisons, r. 47. 

(t) Ibid., r. 62. 

(k) Ibid. 

(l) Ibid., r. 67. 

(m) Formerly the justices. 

(n) Prison Mmisters Act, 1863 (26 & 27 Viet. o. 79), 8. 3. The minister 
holds nis appointment at the pleasure of the Gommissioaozs; see ihiU.. 9 , 3, 

(0) Ibid., 8. 4. 

(aj Buies for Local Prisons, r. 66, 
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458. The religion a persuasion of each prisoner must be regis* 
tcrod at the prison {!>). 

Sur-Skot. 3 .—The Medical Officer. 

459. The medical officer must visit the prison at least once 
every day, see every prisoner at least once a week, visit all 
prisoners complaining of illness (c), and, generally, apply such 
treatment as may be necessaiy for restoring a sick prisoner to 
health or for maintaining him in health {d). Jle must examine 
every prisoner on reception and before removal (t'), and must 
record Ihs state of health (/). Tie must also visit every prisoner 
undergoing punishment or special penal discipline («), and must 
make a sanitary inspection of every part of the prison once a 
month, recording the re.si’lt in Ills journal (<;), and must frecpiently 
inspect the food(//). 

460. The medical officer must place under special observation 
any prisoner whose mental state appears to be impaired, and must 
report any signs of incipient insanity. J fe must also report in 
writing the case of any prisoner whose li.ialth, in his opinion, is 
likely to be injured by disci 2 >liiie or treatment, and any ease of 
dangerous illness, and he must make any necessary recommenda¬ 
tion for altering the treatment of a prisoner and for sujpplying him 
with additional articles (i). 

461. Whenever the medical officer is of opinion that the life of a 
prisoner will be endangered by continuance in prison, or that a 
prisoner will not survive his senteuce, or that he is totally and 
permanently unfit for prison discipline, he must state the grounds 
for his opinion in writing to the governor for traiisraission to the 
rrison Commissioners 

462. The medical officer must not jierform any serious opera¬ 
tion without consulting another practitioner, except in cases not 
admitting delay (1). 

463. The medical officer must examine every prisoner sentenced 
to hard labour, and report to' the governor any case in which 
health is endangered by a particular kind of labour (/a). He must 
also examine every prisoner and certify that he is medically fit 
before he. is subjected to close confinement, dietary or corporal 

(i>) Prison Ministers Act, 1863 (26 & 27 Viet. c. 79), s. 4, 

(c) Rules for Local Prisons, r. 168. 

(d) Leiqh v. Gladstone (1909), 26 T. L. R. 139 (where plaintiff sued the 
defendant for feeding licr by force when she was endeavouring to obtain 
her release by self-starvation). 

(«) Rules tor Local Prisons, r. 177. 

(/) Ibid., r. 168. 

.. (q) Ibid., r. 169. 

(h) Ibid., r. 170. 

(i) Ibid., r. ITz. 

(fc) Ibid., T. 112 (5). Reports made by the medical officer to the governor 
ere not privileged {Leujh v. Gladstone, supra). As to privilege, se^ title 
Lxbei. and Si-andsr, Vol, XVIII., pp. 686 et sea, 

(l) Ibid., r. 173. 

(m) Rules for Local Prisons, r. 180. 
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punishment;, and he must be present at the infliction of every SErr. 3, 
corporal punishment fn). Prison 

He mufct inform the governor of any peculiarity in the person of Officers, 
a prisoner which may help in identifying him (o). 

464. The medical officer must attend all officers and servants of Attendance 
the prison and their families who reside within a distance pro- 

sci'ibed by the Prison Commissioners (p). servants. 

SuB-SiXT. i.--The Afatron. 

465. The matron must reside in the prison (t/). Residence. 

She has the care and superintendence of all the female prisoners, Duties. 

and must keep the keys of all the locks in tlie female prison (q). 

She must see every female prisoner once in every twenty-four 
hours, and at least once a week must visit every part of the prison 
at an uncertain hour of the night (r). She is responsible that no 
male officer or visitor enters the female prison unaccompanied by a 
female officer (a). , 

Sini-SiiCT. 5 .—Otfier OJpters. 

466. All prison officers hold office during the pleasure of the Tprmreof 
Secretary of State (t). 

467. No officer may allow a jirisoner to be employed either l•^ollll)l 1 .lorl 
directly or indirectly for tho ])rivale bonelit or advantage of any fi 5 inn!>t 
person (a), nor may ho have any pecuniary or other dealings with or p^'j^!'"eiVand 
on behalf of a prisoner, nor employ him on his private account(r). othcn,. 

Officers are forbidden to receive foes from visitors (w), or from 
contractors, or to have any interest in a prison contract(.t). 

468. Oflicors must occupy tho quarters assigned to them and Residence, 
vacate them when required to do so. On discharge or resignation 

an officer must immediately vacate his quarters, and on tho death 
of an officer his family must vacate his quarters wlien required. 

No officer may keep a shop or a school or receive lodgers in his 
quarters, or allow a person not a member of his family to pass a 
night in them without permission (a). Subordinate officers may 
not receive visitors within the prison without leave {h). 

469. Officers must be vigilant in insuring the safe custody of Cnsiody and 
prisoners, must not take a iirison key out of the prison (c), must 

■--—--- Uiiid propel tj, 

(71) Tliilca for Jjocal Prisons, r. 182. 

(o) Ibid , r. I7{>. 

(p) Ibid , r. ICO. 

(q) Jbid., r. 101. 

(r) Ibid., r. 162. 

(«) Ibid., T. 165. 

(f) Ibid., r. 96. 

(ii) Kulea for Local Prisons, r. 98 ; T!ule.s for Ponviot Prisons, r. 89, 

(u) Rules ior Local Prisons, r. 97 ; Uulos for Convict Pi’isous, r, 88. 

(to) Rules for Local Prisons, r. 101; Rules for Convict Prisona, r. 92. 

(a?) Rules for Local Prisons, r. 100 ; Rules for Convict Prisons, r. 91. 

(а) * Rules for Local Prisons, r. 106 ; Rules for Convict Prisons, r. 97, 

(б) Rules for Local Piisons, r. 106 ; Rules for Convict Prisons, r W. 

(o) Rules for Local Prisons, r. 104; Rules for Convict Prisons, r. 95. 
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frequently examine tlie cell furniture, locks, bolts etc., and deliver 
to the governor all prohibited articles they may seize (d). They 
must not fail to report any misconduct of the prisoners in their 
charge (e). 

470. OfTlcers must perform their duties conscientiously, but with¬ 
out harshneseC/). They must not strike a prisoner except in self- 
defence, nor use more force at any time than is actually necea|ary» 
nor inflict any punishment or privation that is not ordered by the 
governor C<7), nor speak unnecessarily to a prisoner, nor do anything 
tending to irritate a prisoner. They must not allow prisoners 
to be familiar with them, nor may they speak of their duties in a 
prisoner’s hearing (/t). 

471. They must not co'i espond with a prisoner’s friends without 
permission, and they are liable to dismissal if they communicate 
matters derived from official sources to any person without authority. 

They are forbidden to publish a book' relating to the prison 
doparlmont or to make unauthorised communications to the 
Pj ess (i). 

An officer who communicates any information acquired in 
his official duties to any peison, to wliorii it ought not in the public 
interest to be cominnnicatod at that time, is guilty of a mis¬ 
demeanour, and is liable to imprisonment with or without liard 
labour for a terra not exceeding two years, or to aline, or to both (/c). 

472. Officers who bring into or carry out of the prison, to or for 
any prisoner, any money, clothing, provisions, tobacco, letters, 
papers, or other articles, must forthwith be suspended (1). The 
gatekeeper must examine everything carried through the gate, and 
may stop any person suspected of bringing in prohibited articles or 
carrying out prison propeVty (w). 

473. Officers under suspension for misconduct must surrender 
their keys and quit the prison, but must attend daily at such hour 
as the governor may appoint (n). 

They may appeal against any decision affecting them by stating 
their complaint to the governor for transmiLsion to the Prison 
Commissioners (o). 

474. Prior to the Ist .Tanuarv, 1894, in any action brought 
against any person for anything done in pursuance of the Prison 
Act, 1865 (p), the general issue could be pleaded and the statute 

(t/) Ktdes lor Loc.iJ Prisons, r. 105 ; ilulos for Conrict Prisons, r. 96. 

(c) Kules for Local J’risons, r. 113; Rules for Convict Prisons, r. 104. 

(/) Ktiles for Local I’risons, r. 108 ; Rules for (Convict Prisons, r. 99 
'{q) Rules for Local Prisons, r. 112 ; Rules for Convict Prisons, r. 103. 

(h) Rules for Local Prisons, r. 114 ; Rules for Convict Prisons, r. 10,5. 

(i) Rules for Local Prisons, r. 116 ; Rules for Convict Prisons, r. 106. 

(k) Official Secrets Act, 1911 (1 & 2 Geo. 6, c. 28), s. 2; and see title 

CaiMiNAi- Law Sand Procedure, Vol. IX., p. 480. 

ll) Rules for Local Prisons, r. 121 ; Rules for Convict Prisons, r. 112. 

(to) Rules for Local Prisons, r. 107 ; Rules for Convict Piisons, r. 98. 
in) Bnles for Local Prisons, r. 119 ; Rules for Convict Prisons, r.‘ 110. 
to) Rules for Local Prisons, r. 118 ; Buies lor Convict Prisons, r. 109. 

(p) 28 if 2|^yict. c. 120. 
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put in evifleu('e, and, if the action failed, the defendant might Rbrt. «. 
recover double costs ; but if the verdict was given for the plaintiff, Prison 
no costs could be recovered against the defendant unless the judge O fficer s, 
certified his approval of the action and the verdict ( 7 ). 

SvB-PPCX. (?.— Fujtfrannuftifort. 

475 . Prison officers who were civil servants on the 1st April, ofEwr* before 
1878f and who had served for not less than twenty years, and were 

not less than sixty years of age, or were invalided, might receive ^ ' 

a retiring allowance not exceeding two-thirds of their salary or a 
gratuity of not more than one year’s salary and emoluments (?■). 

476. Prison officers who became civil servants after the Ist Officers befor 
April, 1878, and before the ‘21st September, 1909, may retire at the 

age of sixty, and are compulsorily retired at the age of sixty-five. 

Provided thnt they have served tor not less than ten years, they 
may receive a pension of one-sixtieth of their annual salary for 
every year of service up to a maximum of two-thirds (s). If killed 
or injured while on duty, a gratuity or an allowance maybe gi anted 
not exceeding one year’s salary or JL'300, whichever is less(0. 

477 . Prison officers, like other civil servants, who enter the offieem after 
service after the 20th September, 1909, receive a retiring allowance ^^[** 1909 *^*™* 
of one-eightieth of their annual salary on retirement multiplied by 

the number of years they have served. The Treasury may also grant 
a lump sum not exceeding one and a half times their annual salaries 
provided that they have served for two years. If, however, they do 
not retire until after sixty-five years of age, a reduction is made in 
respect of each completed year served after attaining that age(7/). 

(q) See the Prison Act, 1805 (28 & 29 Viet. c. 126), s. 49, which although 
repealed by the Public Authorities Protectiou Act, 1893 (56 & 57 Viet. 

0 61), 8. 2, and Sched , may be still in force as to proceedings not within 
the latter statute; see further title Pubuc Authohities and Public 
Officers, pp. 338 et seq., post. 

(r) Prison Act, 1877 (40 & 41 Viet c. 21), s. 36 : Prison (Officers’ Super¬ 
annuation) Act, 1886 (49 & 50 Viet. 0 . 9). In Middlesex JuMicea v, R (1884), 

9 App. Cas. 757, it was decided that, even where a governor retired before 
he was sixty years of age, without being invalided, to enable reforms to bo 
carried out, the county was liable for its share of the pension. 

(s) Superannuation Act, 1859 (22 Viet. 0 . 26), s. 2 As to the power of 
the local prison authority to recommend the payment of an annuity m 
excess of the scale provided by the Superannuation Act, 1859 (22 Viet, 
c. 26), see Prison Officers (Pensions) Act, 1902 (2 Edw. 7, o. 9), s 1. The 
term “local prison authority’’ has by tftid. the same meaning as “prison 
authority’’ in the Prison Act, 1865 (28 & 29 Viot. c. 126), s. 5, and m tho 
Prison Act, 1877 (40&41 Viet. c. 21). ss. 36, 81; and see note («), p. 242, post. 

(t) Superannaatiou Act, 1887 (50 & 51 Viot. 0 . 67), s. 1 (3). On the death 
of a civil servant, any snm due to him not exceeding £100 may be paid to 
his reputed heirs without probate ; see also the Superannuation Act, 1892 
(55 & 60 Viet. 0 . 40), as regarils the comiiutation of successive service 111 
different offices. The term " existing officer of a prison ’’ in the Prison 
Act, 1877 (40 & 41 Viet. o. 21), was extended by the Superannuation Act, ■’ 

1893 (56 & 67 Viot. 0 . 40), to Prison Commissioners and any members of 
their clerical or executive stafE who were attached to a prison before the 
Prison Act, 1877 (40 & 41 Viet. 0 . 21), came into force (1st April, 1878). 

(tt) Superannuation Act, 1900(9 Edw. 7, 0 . 10), s. 1. By ibid., s. 3, 
existing civil servants were allowed to adopt the provisions of the Act 
provided that they were tlien under sixty yeaie of age. 
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Sect. 4. —Kstablishnimt and DisconUnnance oj Prisona. 

Sub-Sect. 1, - Establishment and Mamienance. 

478. The Secretary of State, with the approval of the Treasury, 
may alter, enlarge, or rebuild any prison, or build a new prison, or 
declare any building, or part of a building, to be a prison (r). 

Where land contiguous to a prison is required for enlargements, 
the land may be acquired by compulsory purchase (a). 

479. Town halls, court-houses, and rooms situated within the 
boundary of a prison, but not used in the management of the 
prison, may be purchased from the local authority to whom they 
belong (ft). 

480. Buildings in tlie nature of national monuments which are 
used as prisons must bo maintained in sucli a manner as to prevent 
their being defaced or injured as monuments (c). 

Si 11 -Seut. 2.— Disroti/iniianre. 

481. Provided that there is at least one prison in every 
county, except for special reasons to bo stated in the order, 
the Hocretary of State may discontinue any prison by an order 
which must be laid before Parliament forthwith {d). ITe must serve 
a notice on the prison authority (e) to which the prison originally 
belonged that he will, within six months, convey the prison, but 
not the furniture, to the authority on payment to the Exchequer of 

for each of the average maximum number of prisoners 
confined in the prison during the live years preceding the Ist 
January, 1877. The authority, if it accepts such offer and takes 
the conveyance, may thpn sell or dispose of the prison as it pleases. 
If it declines to accept the offer, the Secretary of State must sell the 
prison, and, after deducting expenses and the money due to the 
Exchequer, must pay the overplus, if any, to the piison 
authority (/). 

A prison authority may borrow money from the Public Works 
Loans Commissioners for the purpose of buying back a discon¬ 
tinued prison on terms providing for repayment within thirty-five 
years (/ 7 ). 


{V) Prison Act, 1884 (47 & 48 Vicfc c. 61), b. 2. 

(rt) Prison Act, 1865 (28 & 29 Viet. o. 126), 8. 44 ; and see title CoM- 
rULSORY PUKCIIARl OF LaNU AM> COMPENSATION, Vol. VI., pp. 7, 162. 

(b) Prison Act, 1877 (40 & 41 Viet. o. 21), s. 49. 

(e) Ibid ., 8. 60; and see title Open Spaces and Kecreation Grounds, 
-Vol. XXI, pp. 602 ct seq. 

(d) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 33. 

(e) As to the teiiri “prison authority.” see Prison Act, 1865 (28 & 29 
Viot. c. 126), 8. 6 ; title Magistrates, Vol. XIX., p. 638; and see note (<), 
p. 241, ante. 

(f) Prison Act, 1877 (40 & 41 Viet. o. 21), b. 34. If, however, it 
can be shown that there is sufficient cell accommodation for the prisoners 
m other prisons originally provided by the same authority, a proportionate 
reduction in the payment is to be made (ibid.), 

( g ) Ibid ., SB. 34, 46, 47; and see title Monet and Monet-Lendqiq, 
VoL XXL, p. 59. 
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Part II.—Prisoners. 

Sect. 1. —Committal and Treatment of Prisoncrc. 

Sub-Sect. 1.— In Omeral. 

482. For the purpose of the Prison Acts (h) a prisoner is (lefinefl 
as a person committed to prison on remand, or for trial, safe 
custody, punishment or otherwise (i). 

A criminal prisoner is any prisoner charged with or convicted of 
a crinuH/i,). 

“ Maintenance of a prisoner ” includes all necessary e.^penses 
incurred for food, clothing, custody, safe conduct, and r 'inoval from 
one place of confinement to another from the period ox committal 
until the death or discharge of the prisoner (/). 

483. A prisoner is liable to pay the cost of his conveyance to 
prison (in). When he does not pay, the cost of conveyance is 
refunded to the local authority by the Prison Commissioners (n). * 

484. Prisoners may be committed either to tlie prison in tlie 
county in which the committing court has its jurisdiction or to the 
prison of an adjacent county (o). 'I’he Secretary of State may 
remove any convicted criminal i)risoner from one prison to any 
other within his jurisdiction, jirovided that, if the prison is situated 
outside the county in which he was convicted, ho is taken back to 
the place of conviction at the public e.'tponso (j)). 

485. Prisoners cannot bo removed from one prison to another 
except by warrant, unless it is to a prison in the same county for 


(h) The Prison Acts are the Prison Act, J865 (28 & 20 Viot. c. 126); 
the Piison Act, 1877 (40 & 41 Vict. c 21); the Prison (Officers’ Superannua¬ 
tion) Act, 1878 (41 & 42 Vict c. 63); the Prison Act, 1884 (47 <& 48 Vict. 
c 51); the Prison (Officers’ Siipcraunuatiou) Act, 1886 (49 & 50 Vict. 
c. 9); the Prison (Officers’ Sipierannuatioii) Act, 1893 (56 & 67 Vict. 
c. 26); the Prison Act, 1898 (61 & 62 Viet. c. 41); tlie Prison Officers 
(Pensions) Act, 1902 (2 Edw. 7, c 9) 

(<) Prison Act, 1877 (40 &i 41 Vict. c. 21) •. 57 ; and see title Magis- 
TKATES, Vol. XIX.. p. 681. 

(fc) Prison Act, 1865 (28 & 29 Vict. o. 126), s. 4; see also Prevention of 
Oriines Act, 1871 (34 & 35 Vict c 112), s. 20. A person convicted under 
the Solicitors Acts, 1843 (6 & 7 Vict. c. 73), s. 32, and 1860 (23 & 24 Vict. 
c. 127), 8. 26, of acting as a solicitor, though not duly qualified, is a 
oriminaJ prisoner (Osborne v. Milman (1887), 18 Q. B. D. 471, C. A.). 

(l) Prison Act, 1877 (40 & 41 Vict. o. 21), s. 57; and see note (»), infra. 

(m) Stat. (1606) 3 Jac. 1, c. 10. 

(n) Mullins v. Surrey Treasurer (1881), 7 App. Gas. 1, affirming S. G. 
(1880), 6 Q. B. D. 156, where it was held that the cost of conveyance to prison 
was included in the term ” maintenance of a prisoner " under the Prison 
Act, 1877 (40 & 41 Vict. c. 21), s. 67, for which the justices were formerly 
liable, and that this liability passed to the Prison Commissioners when they 
assumed the control of the prisons. It would appear that the police are 
responsible for conveying the prisoner to piison in the first instance, at the 
cost of the Prison Commissioners, but that the Commissioners are respon¬ 
sible for bringing him to court on remand or for trial; see title Maqis- 
TBATBS, JTol. XIX.. p. 354. 

(o) Prison Act, 1877 (40 St, 41 Vict. c. 21), s. 24; see title Maoistrates 
Vol. XIX„ p. 659. 

(p) Prison Act, 1877 (40 & 41 Vict. c. 21), a. 25. 
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trial, or in the case of some sudden necessity, such as a fire. Therd 
must be no removal after an aasiise has been opened ( 7 ). 

486. Vriboners are in legal custody while being taken to and 
from any prison in which tliey are lawfully confined, or when they 
are working outside the prison or are otherwise beyond the walla 
in the cuslody of a prison ullicer, or of a constable or other officer 
acting under the order of a magistrate (/'). 

487. The governor is responsible for preparing and delivering 
to the judge of assize or to the justices in qiiiirter .sessions a 
calendar of all prisoners in his custody for trial {b). 

488. There are separate rules for the treatment of different 
classes of prisoners, naii ely:—prisoners awaiting trial, offenders of 
the first division, offenders of the second division, offenders of the 
tbiid division, prisoners sentenced to hard labour, and debtors. 

SL'H-SkcT. 2.—/'/laci/iers Awaittny TimI. 

469. This class includes persons committed for trial, on remand, 
and awaiting sentence. 

They must be kept separate from convicted piisoners and from 
each other, and may be allowed by the vi.siting committee, on pay¬ 
ment of a small sum, to occupy a special rnoni fmiiisbed with 
private furniture. They may be relieved of domestic work, and 
may be allowed to exercise apart or with selected untried 2 >risoners. 
They need not take a bath unless it is necessary. 

The visiting committee may modify the routine of the prison so 
far as to dispense with any practice which the governor thinks is 
unnecessary in any particular case, and any money belonging to a 
jirisoner in the bands of'the governor may be ap^ihed to defray the 
expenses of such special treatment (t). 

490. A prisoner awaiting trial may have any books, pajiers, 
documents or other articles in his possession when arrested that 
are not required as evidence against him, and are not connected 
with his case or incomputiblp with prison discipline (a). He may 
also have such books, newspapers or other means of occupation as 
are not considered objectionable (v). 

491. Prisoners awaiting trial may provide themselves with food, 
clothing, bedding, or other necessaries. Those who do not provide 
their own food receive the diet approved for prisoners awaiting 
trial (a). They are not required to have their hair cut except on 
grounds of health and cleanliness (h). 

(g) Habeas Corpus Act, 1679 (31 Car. 2, 0 . ). 

(r) Prison Act. 1877 (40 & 41 Viet. 0 . 21), s. 28. 

(•) Prison Act, 1865 (28 & 29 Viet. c. 126), s. 62. 

(<) Rules fof Local Prisous, rr. 186—191. 

(tt) Prison Act, 1877 (40 Sc 41 Viet. c. 21), s. 39; Rules lor Local Prisons, 
t. 192. 

(v) Rules for Local Prisons, x. 203, 

(a) Ibid., r. 193. 

(t) Ibid., r. 200. 
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m. Prisoners awaiting trial may wear the prison dre^s, and Sect. i. 
must do BO if their own clothes are unfit for use, or are required Committal 
for purposes of justice. The medical officer may order their own and Treat¬ 
clothing to be disinfected, and while this is being done, they must mentof 
wear prison dress (c). Prisoners. 

493- Work is not compulsory, but is optional, and in the event ditaw. 
of an acquittal a reasonable allowance on account of earnings may 
be paid to the prisoner by the Prison ConnnissioiKira aftej' deducting tarnings, 
the cost of maintenance and the wear and tear of tools {d). 


494. A prisoner awaiting trial ma}', with the consent of the 
visiting committee, bo visited by his own medical attendant at his 
own expense (<;)• Daily visits for fifteen minutes by one person, 
and, if circumstances fjermit, by two persons at the same time, are 
also allowed, and a prisoner may, so far us is consistent with the 
interests of justice, see his legal advisers in the sight, but not in 
the hearing, of an ofllcei' ( / ). 

Prisoners in default of bail may sec their friends at any reason¬ 
able hour for the purpose of providing bail (</'). 

Keasonable facilities for writing are allowed, but letters must 
not be sent out of the prison until they have been-examined by the 
governor (Jt). 

495. Prisoners awaiting trial are otherwise subject to the general General rules, 
prison rules (i). 
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496. Where a person has been committed to prison in default Keeog- 
of suretitis, and sureties afterwards come forw^ard, they may enter 
into recognisances before the governor of the prison in which the „t peisous 
piisoner is confined (/i). Before taking the recognisances the comiuitted in 
governor may require the person proposed* as surety to produce a 
certificate that he is considered satisfactorj', signed by a magistrate 
or the cleik of a court of summary jurisdiction (i). The person 
proposed as surety must sign his name on the margin of the 
certificate (;u). 


Scb-Sect. 3 .—Conjinetnent after Cmoittion. 


(i.) Identijiiation of Priaorurt, 

497. By statutory regulations (ji) for the photographing and Rcgiilations 

____ for photo* 

giaphing and 
ueasuring. 


(c) Rules for Local Prisons, rr. 104—195« 

(d) Ibid., rr. 204. 206. 

( 0 ) Ibid., r. 202 . 

{/) Ibid., rr. 207, 208. 

(g) Ibid., I. 209. 

(h) Ibid., r. 210. 

(t) Ibid., T. 212 . Aliens in custody under an expulsion order and not 
serving a term of imprisonment (Aliens Act, 1905 (5 Edw. 7, c. 13), and 
prisoners awaiting extradition, are treated under the rules for prisoners 
awaiting trial; and see titles Aliens, Vol. I., p. 325; Extbauition anu 
F uaiTivE Offendebs, Vol. XIV., p. 408. 

{k) Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), a. 42 ; see also 
the Interpretation Act, 1889 (62 & 63 Viet. o. 63), s. 13 (11). 

(0 Summary Jurisdiction Rules, 1886, r. 13. 

(m) Ibid.. T. 13a (dated 30th December, 1903). 

(n) Made under the Pteveulioa of Crimes Act, 1871 (34 5e 35 Viet. 
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measuring of persons convicted of crime (o), any prisoner who 
refuses to obey such regulation is guilty of an offence against 
prison discipline ( p). 

498. The name, age, height, weight, features, particular marks, 
general appearance, and such other measuroinents and particulars 
of a prisoner as may be required are to be recorded at his admission 
and from time to time afterwards (</). 

lie may, if required for purposes of justice, be photographed, but 
no copy of the photograph is to be given to any person not officially 
authorised to receive it(i). A criminal prisoner may be photo¬ 
graphed, full face and in profile, and measured at any time during 
his imprisonment, either in prison dross or in the dress he wore at 
the time of his arrest or trial, or in any other dress suitable to his 
ostensible position or occupation. 

In addition to the measurements of various parts of the body and 
the descijption of every scar and distinctive marks, the print of 
the fingers and thumbs of both hands are to be taken by pressing 
tliein first upon an inked plate and tl.en upon paper or card¬ 
board (s). 

499. An untried prisoner is not to be photo,graphed or measured 
in prison e.YC(}pt liy order of the Secretary of State or upon a written 
application of a police superintendent approved by a justice, or, in 
the Metropolitan J’olice Ifistrict, by the Coininis.Hioner or Assistant 
Commissioner of Police, setting forth that from the character of the 
offence with which he is charged, and for other reasons, it is 
suspected that he has been previously convicted, or has been engaged 
in crime, or that his photograph and measurements are required for 
the purpose of justice (0- When an untried prisoner who has not 
been previously convicted has been photographed and mea.sured and 
lias been discharged by the magistrates or acquitted, all photographs 

c. 112), 8. 6, and tile Penal Servitude Act, 1891 (54 &: 55 Viet, o 69), 

8 8 . 

(o) " Crime ” is defined as any felony, coining, obtaining goods or money 
by false pretences, conspiracy to defraud, being found by night armed 
with intent to commit a Vurglary or a felony in any building, or carrying 
house-breaking implements, or oeing disguised with intent to commit a 
felony, or being found' by night in any building with intent to commit a 
felony (Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 20; 
Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 68). 

(p) Prevention of Crimes Act, 1871 (34 & 36 Viet. o. 112), s. 6 (10). As 
to offences against prison discipline, see p. 256, post. 

iq) Rules tor Local Prisons, r. 8. 

(r) Ibul., r. 9. 

’ («) Regulations made by the Secretary of State under the Penal Ser¬ 
vitude Act, 1891 (54 & 66 Viet. c. 60), s. 8. The practice of measuriug 
under what is known as the Bertillon system has been abandoned in favour 
of recording finger-prints and distinctive marks. If a prisoner refuses to 
allow his photpgraph and finger-prints to be taken, a reasonable degree 
of force may be used. 

(<) Ibid , B. 8. In practice; if the prisoner does not object, the photo¬ 
graph and finger-prints of an untried person are taken by orde^ of the 
governor of the prison, on the application of a chief constable or 
suporinteiident of police without the approval of a Secretary of State or 
a justice. 
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('negatives and prints), finger-prints, and records of measurementa 
are to be destrojed or handed over to the prisoner (a). 

(ii.) Offendert of iht First Division, 

500. In respect of books and newspapers, clothing, compulsory 
bathing, employment and domestic cleaning, haircutting, searching, 
separation from other prisoners, special locations and furniture, 
supply of food, offenders of the first division are treated in the 
same way as prisoners awaiting trial {b). They are allowed to 
receive letters and visits from not more than three friends at 
intervals of a fortnight. Additional letters and visits may be 
allowed at the discretion of the visiting committee (c). 

501 Persons committed under the Vaccination Acts (d) for 
disobeying an order or failing to pay fines or costs (e), and persons 
convicted of sedition or seditious libel, are treated as offenders of the 
first division (/). 


(lii) Offenders of the Sicond Jhitston. • 

602. Offenders of the second division are kept apart from other 
prisoners as far as possible. They must take a hath oii reception 
unless excused, and they must eat the prison food. Unless it is 
necessary for health and cleanliness their hair is not cut. They 
must keep their cells and furniture clean and neatly arranged. 
They wear clothing of a special colour nnd are allowed a mattress 
throughout their sentences. They are employed at industrial work (q), 
and may thus earn such remission and gratuities as the rules allow ; 
and they are entitled to a letter and a visit once a month. In other 
respects they are subject to the general prison rules (h). 

(iv.) Offenders of the Thud ‘Dtrisinn. 

503. In the third division are included all convicted prisoners 
not sentenced to penal servitude or to imprisonment with hard 
labour, and not ordered to be placed in tlie first or second divisions. 
Persons imprisoned in default of paying a fine, or sentenced to 
imprisonment without hard labour, fall within this division, 'rhey 
are treated under the general rules, and, except that they are not 
required to sleep without a mattress, or to pass the first twenty- 
eight days in separate confinement on hard bodily or manual 

(o) Kegulationa inado by the Secretary of State under (ho Penal 
Servitude Act. 1891 (64 & 55 Vict e 69), r. 5. 

(bf See p. 244, ante. 

(c) Bulos for Local Prisons, rr. 213 -231. 

(d) See title Public Health and Local Admfnjsination, 

(«) Vaccination Act, 1898 (61 & 62 Vict. c. 49), ». 40. 

(ft Prison Act, 1877 (40 & 41 Vict. c 21), s. 40. Persons committed for 
contempt of court, when it does not appear on the warrant that the con¬ 
tempt arose from the non-payment of money, are treated under the rules 
for the first division. If the committal lesultod from the non-payment of 
money, they are treated as debtors ; see ibid., e. 41; p. 249, post. As to 
committal for contempt of court, see tillo CoNTEMrx of Ooubt, Attach¬ 
ment, (AND Committal, Vol. VII., pp. 315 et seq . 

(g) See note ((), p. 248, post. 

(a) Kules for Local Prisons, rr. 232—242; and aee p. 249, post . As to 
the generid prison rules, see p. 263, post . 
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Iftliour, their treatment differs but little from that of prisoners 
sentenced to hard labour (i). 

504. All convicted prisoners, except those of the first and 
second divisions, are to be placed in one of the following classifica¬ 
tions : (1) Star class, for those not previously convicted of serious 
crime, or those not being ha>)itual criminals, or of corrupt habits; 
(2) ordinary class, for those not eligible for the Star class (j). 


General 

treatment 


(v.) Prison?^’s fitnlmced io Hard Labtur. 

505. Offenders sentenced to hard labour are also treated under 
the general rules (fi), but, for the first twenty-eight days, tliey are 
employed in strict separation for not more than ten nor less than six 
hours a day on hard bodily or manual labour. After that period, 
they may be employed on industrial labour in association. If 
under sixty years of age, they are required to sleep without a 
mattress for the first fourteen days (1). The hair of male prisoners 

(V) Rules for Local Piisons, rr. 40, 243; and Bce note (f), infra, and 
p. 240, pout. 

()) Rules for Local Piisons, r. 34. 

(A-) As to the geucriil pii.son rules, see p. 253, post. 

(1) Rules for Local Prisons, r 30. The difference between the treatment 
of persons sentenced to imprisonment with hard labour and those sentenced 
to simple imprisonment consists in their treatment during the first twenty- 
eight days In practice the words “hard bodily or manual labour in strict 
separation ” are met by the exaction of a task of manual labour, in a cell, 
calculated to occupy ten hours daily, exclusive of meals and exercise. 
Maiks representing twenty-eight days must be earned before the prisoner 
can be employed in association, and, if he fails to complete his task during 
that period, the marks are not earned, and the period is proportionately 
prolonged. As soon as this first stage of his imprisonment is completed, 
he is eligible lor employment in association with prisoners of the third 
division, and his daily task<is reduced to one calculated to occupy eight and 
a half hours, of which about five are spent in association. The treatment 
of persons sentenced to imprisonment with or without hard labour is 
therefore identical after the first month ; see infra. Prisoners sen tonced to 
imprisonment without hard labour (t in the third division) are required 
to perform a daily task of eight and a half hours from the beginning of 
tneir sentences. There is practically no difference in the treatment of 
females, whether they are sentenced to imprisonment with bard labour or to 
simple imprisonment, except that the heavier kinds of laundry work are as 
a rule reserved for those'sentenced to hard labour. Females sentenced to 
hard labour are not required to sleep without a mattress. All prisoners are 
now employed in work of a. remunerative character. The more arduous 
forms of labour, such as stone-breaking, wood-chopping and sawing, are 
assigned to those who are physically fit for any form of labour; the others 
are employed upon carpciitiy, metal work, shocmaking, tailoring, book¬ 
binding. making Hiring and mail bags for the post office, coal sacks and 
sliips’ lenders for the Admiralty, baskets, hrusuca and mats for the War 
• Office and other departments of the public service. Oakum picking, 
wool-sorting, and other kinds of unskilled labour are reserved for prisoucis 
^yith sentences so sliort as to afford no opportunity for teaching tnom any 
■kind of skilled labour. Females are never employed at oakum picking. 
Their work is, for the most part, laundry work and needlework, and they 
are employed ifl association from the beginning of their sentences. Prisoners 
awaiting trial (sec p. 244, ante), or on remand, prisoners in the first 
division (see p. 247. ante), when they elect to work, and debtors (sef p. 249, 
post), who are required to work, are employed at their own trades, if 
praoticable, or at such manufacturing work as they are able to perform. 
Prisoners in the second division (see p. 247, ante), like those in the third 
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maat not be out closer than is necessary for health and cleanliness. 
The hair of female prisoners must nut be cut without their consent, 
unless it is verminous or the medical oiHcer thinks it necessary for 
health (a). 

Suu-Suci’. 4.— Confinement of Frinonera other than Criminali. 

(i.) Vfftndert Converted of Offenvea not Involvintj Mutut Turpitude. 

506. Prisoners of the second or third division {h) whoso previous 
character is good, and who are convicted of offences not involving 
dishonesty, cruelty, indecency or serious violence, may at the 
discretion of the Prison Commissioners be granted relaxations of 
the rules, not exceeding those allowed by the rules for tlio lirst 
divi.sion, in respect of wearing prison clothing, bathing, hair-cutting, 
cleaning of cells, ouiployiiient, exercise, books and otherw ise (_<•)• 

(li.) Dehtors, 

507. Persons (d) imprisoned in default of payment of a judg¬ 
ment debt, or in lieu of the levy of a distress ordered by a court ^of 
summary jurisdiction, when the imprisonment is to be without 
hard labour, are treated as debtors under the following rules :— 

508. Debtors are not required to take a hath(r); they must 
rt!C('ivo prison diet(/); they may wear their own clothes if fit for 
use, and if they wear prison clothes, the clotliing iiinst ho of a 
distinctive colouring (f/); tlioy are excused from liair-cuttiiig and 
shaving (//); they must keep their cells and fuiiiiture and yards 
swept and clean {<); they are required to work either at their own 
trade or at manufacturing work, the whole of their earnings being 
credited to them after the cost of their maintenance and the wear 
and tear of tools has been deducted (/.); tliey may associate at 
exercise (f); they are allowed a letter and a visit once a week (»i), as 

division (see p. 247, ante), are employed for eight and a half liouis daily 
at manufucturiiig work, and are associated with one aiiotlier for about five 
hours daily. The cooking, baking, cleaning and oilier services of the prison 
are perfoimed by selected prisoners, and prisoners who have shown them¬ 
selves worthy of trust are distinguished by a badge and aJlowed to woik 
without the supervision of piison offioer.s. 

(a) Rules for Local Prisons, r. 311. 

(b) As to these divisions, see p. 247, ante, 

(c) Itnlea for Local Piisons, r. 243a (10th May, 1910). Persona 
committed for offences in connection with political agitations are some¬ 
times treated under this rule. The relaxations are all those accorded to 
the first division (see p. 247, ante) with the exception of the adinisaion of 
newspapers and permission to follow trades and professions. A parcel of 
food may be received once a week instead of daily. Visits are allowed, 
usually at intervals of one mouth. 

(d) As to such persons, see titles Bankruptct and Insot.vknct, 
Vol. II., pp. 338 et aeq. ; Distkkss, Vol. XL, x>. 223; MagisI'Kaxas, 
Vol. XIX., p. 604. As to their discbaige, see ibid. 

(e) Rules for Local Prisons, r. 21(1. 

(/) Ibid., r. 248. 

(g) Ibid., r. 249. 

(A) Ibid., r. 260. 

(t) Ibid., r. 261. 

(k) Hid., T. 252. 

(l) Ibid., r. 263. 

(m) Ibid., r. 264. 
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well as special visits from their legal advisers and near relations(n), 
and their visits take place in a room other than the visiting room 
for convicted prisoners (o). In other respects debtors are subject 
to the general piisoii rules (p). 

509. Debtors can be committed to any convenient prison (q). A 
governor refusing to receive .a debtor so committed renders himself 
liahle to a line of not exceeding £100 (r). 

Suu-Sect. 0.- Trealment of Apjjellaitti. 

610. A prisoner who ap])oals to the Court of Criminal A23peal(a) 
is as far as iiossible to be kept aiiart from other classes of iirisoiiers (0- 
While in the i>rison, be is to wear a jn'ison dress of a different 
colour from that worn by other convicted iirisoiiers (w)- He is not 
deprived of a mattress (r), unless lie forfeits it by idleness or 
refusal to work («'). He must be oinjiloyed on industrial or manu¬ 
facturing w(.rk(.0, and, if ho is released in consequence of his 
appeal, a reasonable allowance on account of his earnings is to be 
jiuid to liim (//;. 

He may see his counsel, or solicitor, or solicitor's clerk on any 
week-day at a reasonable hour in the sight, but not in the hearing, 
of a prison officer (a), and he may see, under proiier restrictions, 
other persons with wliom ho desires to communicate regarding his 
case (/j). 

lie is to 1)0 supi)lied with a reasonable quantity of writing 
materials for communicating with bis friends on tlio subject of 
the preparation of his aiipeal. All such coinniunieations must be 
read by the governor before being sent out of the prison, exceqit 
confidential coininuuications, which he may hand personally to his 
legal adviser (c). , 

While absent from the prison in pursuance of his appeal he is 
k(‘pt in the custody of the prison officers detailed by the governor 
to escort hiin(d). ITe wears either ins owui clothes, or clothing 
different from piison dress (r). 


(n) llules for Local Prisons, r. 255. 

(o) Ibid., T. 256. 

(p) As to the general prison rules, see p. 253, post. 

(q) As to the prisons to which iirisoners may be coniniitted, see Yearly 
County Court Practice, Voh-II., pp. 835 et seq.; LHHl] W. N., Fart 11., 
pp 109, 346, 347. 

(r) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), a 120. 

(s) As to the court of criminal appeal, see title Cuiminal Law and 
Proi’EDURE, Vol. IX., pp. 432 et seq. 

(f) Rules for Local Prisons, r. 212 (a) (1). 

' {u) Jhid., T. 212 (a) (3). 

(v) Ibid., T. 212 (a) (4); see p. 248, ante. 

(tv) Rules for IiOcal Prisons, r. 81. 

(a:) Ibtd., r. 212 (a) (6). 

(y) tbid., T. 212 (a) (6). 

(n) Ibid , r. 212 (a) (8), 

(fi) Ibid., r. 212 (a) (7). 

(c) ibtd., r. 212 (a) (9). 

(d) Ibid , r. 212 (a) (2). 

(e) Ibid.. I. 212 (a) (3). 
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He is subject to general prison rules except in so far as they 
are inconsistent with the special rules for appellants (/). 

Sttb-Sect. Q.—Production of Prisoners in Courts of Law. 

611. Any prisoner may bo produced in a court of law to receive 
sentence, to give evidence, or to answer a charge either (1) by habeas 
corpus, or (2) by order of the Secretary of State {ft). 

' When the deposition of a person dangerously ill and not liholy to 
recover is to bo taken, and a prisoner has been served with a 
notice that such deposition is to be taken, an order that the prisonor 
shall be present at the taking of the statement may be iniide by the 
committing justice or by the visiting committee (k). 

When a prisoner is a material witness for the defence of another 
prisoner, the governor ought to allow the solicitor for the prisoner 
awaiting trial to see the witness in his presence (i). 

No writ of habeas corpus is necessary for the production of a 
jirisoner under sentence on one indictment to take his trial upon 
another indietment {k). 

512. A prisoner during his trial, and when at the place of trial 
is in the legal custody of the governor of the prison from which lie 
has come or whence he w'ould have come if he had not been admitted 
to bail, and the governor is responsible for any illegal act of the 
warders in detaining the prisoner unlawfully after his ncipiittal, 
even though he was not himself jiresent and the illegal detention 
was not ordered by him (1). 

Ren-Surr. 7. - 7'/jsf)?irri under Snilenee of Death. 

513. Tmnicdifitely after arrival at the prison after sentence of 
death every prisoner Tuust be searched, and all articles which the 
governor considers inexpedient to leave in, his possession arc taken 
away. He must be in the constant charge of an oHicer <lay and 
night in a cell apart from other prisoners. Ho is allowed the diet 
and exercise which the governor directs. 

Except the chaplain or the prison minister, as the case may he, 
none but prison oflicers and members of the visiting committee 
may have access to him, except in pursuance of an order from a 
Trisoii Commissioner or a member of the visiting commiileeda). 
He mav he visited bv such of his relations, friends and b'gal 

(/) Rules for Local Prisons,! 212 (a) (10). As to the general prison 
rules, see p. 25i, post. 

(q) See titles County Court.s, Vol. VIII., p. 530; Ckown Practice, 
Vol. X., p. 76; Evidence, Vol. XIII, p. 680; and, as to service of 
process, see note (f), p. 252, post, and title Practice and Procedure, 
p. 114, ante. 

(k) Criminal Law Amendment Act, 1867 (30 & 31 Viet c. 35), s. 7"; and 
see title Criminal Law and Procedure, Vol. IX , p. 327. 

(t) S. V. Simmonds (1835), 7 C. & P. 176. 

(It) Criminal Law Amendment Act, 1867 (30 & 31 Viet, o a. 10. 

(?) Mee V. Ormkahank (1902), 86 L. T. 708 ; and. as to the duty to dia- 
ehar^ the prisoner, see, further, title ("kiminal Law and Procedure, 
Vol. IX., p. 374. As to the iiianagoment of court-houses, see title Local 
Government, Vol. XTX.. p. 364 ; and, as to the custody of appellants 
under the Criminal Appeal Act, 1907 (7 Edw. 7, o. 23), see p. 260, ants. 

im) Rules for I^ooiU Prisons, r. 93, 
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advisers as he desires to see, and as are authorised in writing to 
visit him by a member of the visiting conimittee, who may also 
so authorise any person wlio satisfies such member that he has 
important business to transact with the prisoner (a). 

Sub-Sect. %.-—Caintal Puniahment. 

614. Tho Secretary of State may make rules for the execution of 
sentence of death, which must be laid on the tables of both Houses 
of Parliament («). 

It is recommended that executions should take place in the week 
following tlie third Sunday after the day on which sentence is 
passed, on any week-day but Monday, and at 8 a.m. ( p). 

The execution‘of a sentence of death is carried out by the sheriff 
in the prison in which the offender is confined. The governor, 
chaplain, and medical officer, and such other prison officers as the 
sheriff may require, must be present. Any justice of the jurisdiction 
to which the prison belongs, and any relatives of the pi isoner and 
other persons, as the sheriif or the visiting justices of the iirison 
may think proper, may be present at the execution (q). 

Immediately after tho execution the medical officer must examine 
the body, and, having ascertained that life is extinct, must sign a 
certificate to that effect and deliver it to the sheriff, who, with the 
governor and chaplain, must sign a declaration that tho execution 
has taken place (i ). The declaration must be exhibited outside the 
prison gate for twenty-four hours (.<). 

Sect. 2. — Vrnceedinqs Bi/ and Aqainst Prisoners. 

615. The procedure adopted in the case of actions by and against 
prisoners is in general governed by the practice applicable to 
ordinary cases (/). 

(n) Rules for Local Prisons, r. 0.'>. 

(o) Capital Punishment Amendment Act, 1868 (31 &i 32 Viet. c. 24), s. 8 

Ip) Stat. R. & 0. Rev., Vol. X., Prison, England, p. 65, made under 

the Capital Punishment Amendment Act, 1868 (31 & 32 Viet. c. 24), s 8. 
If the prisoner signs a notice of appeal within ten days after tho convic* 
tion, the date of execution is postponral. 

(q) Capital Punishment Amendment Act, 1868 (31 & 32 Viet, e 24), s. 3. 
The control of the prison is handed over to the sheriff for the purposes of 
the execution. The sheriff engages the services of the executioner, who 
undertakes to conform to the regulations. He mu.st arrive at the prison 
not later than 4 p.m. on the.day before the execution and may not leave 
until he receives permission. As to the effect of execution being carried 
nut by a person other than the proper officer, see title Criminal Law and 
Procedure, Vol. IX , p. 676. 

(r) Capit^ Punishment Amendment Act, 1868 (31 & 32 Viet. e. 24), 
s. 4. As to the subsequent inquest and burial, see titles Coroners, 
Vol. VIII., pp. 241, 271, 274, 279; Burial and Cremation, Vol. III., 
p. 422. 

(s) Capital Punishment Amendment Act, 1868(31 4E32Vict. c.24),s. 10. 

(<) See, generally, title Practice and Procedure, pp. 89 et teq., ante. The 

court will not grant a writ of habeas oorpus merely to enable a prisoner to 
appear to argue a case in person (Weldon v. Neal (1885), 16 Q. B. D. 471); 
but if in the opinion of the judge a prisoner’s presence ia urnntly necessary 
to oppose a'summons in chambers, a writ may issue ; iteFord v. Graham 
(1860), 1 L. M. & P. 604; and see title Crown Practice, Vol. X., p. 47. 
No action may be brought by any convict during the time he is eubjeot.to 
operatioft of tb? Porfeituw 1870 (33 34 (j. 33 ); ^ 
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Sect. 3. —Prison DiscipUm, 

Sub-Sect. 1 .—Prism Rules (a). 

516 . Priflon discipline is detailed in codes of rules for the 
Rovernment of local and convict prisons under statutory 
authority (<>). These statutory rules must lie on the tables of 
both Houses of Parliament for thirty days (c). 

The rules for local prisons id) detail the practice as to the admis¬ 
sion, discharge, and removal of prisoners; their food, clothing, 
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B. 8; and see Me Harris, Ex parte Graves, [1881] W. N. 136, C. A.; and, os to 
convicts, see pp. 260 ei seq., post. A statement of claim by a prisoner in cus¬ 
tody (except on a criminal charge) may be delivered in acconlaiioe witli 
the practice applicable to ordinary coses {Barnett v. Harris (1833), 2 Dowl. 
186; Millard v. Mtllman (1834), 2 Dowl. 723); and, as to pleading 
generally, see title Pleading, Vol. XXII., pp. 417 et seq. Service of plead¬ 
ings, notices and other documents, including notice of trial, upon a prisoner 
(where personal service is not required) may be effected by delivery to the 
gaoler (or delivery to the prisoner {Whitehead v. Barber (1720), 1 Stra. 
248 ; Moore v. Me.wbold (1835), 11 Degal Observer, 307). Service of a wVit 
of summons upon a defendant confined in a pnson is made in the usual 
manner upon application to the governor of the prison {Hanson v. Le 
Capelain (1852), 7 Exch. 667). As to the arrest of a prisoner to satisfy the 
claims of an execution creditor, it was held that the governor, or keeper, of 
a prison could not be compelled to accept a writ of capias ad satisjacien- 
dum under the Judgments Act, 1838 (1 & 2 Viet. c. 110), s. 2 (now repealed), 
in order that it might operate as a detainer against a prisoner {Edwards v. 
Robertson U839), 5 M. & W. 520). It was suggested by Pabke, B. {ibid.), 
that the only course for a plaintiff to pursue was to place a writ of eapieu in 
the hands of the sheriff’s oRioers and to get the governor, or keeper, to 
notify him of the defendant’s discharge out of prison. Presumably, if the 
discharge took place on a Sunday no arrest could have been made. But 
where a prisoner was in the custody of the sheriff on a criminal charge, it 
was held that the latter was bound (presumably as an officer of tlie court) 
to give effect to a writ of capias and to detain a prisoner in respect of a 
civil suit {liraivge.r v. Moore (1837), 6 Dowl. 456). The cases above cited 
related to practice now practic^ly obsolete; see title Execution, 
Vol. XIV., p. 74; and, as to the practice on Latin informations on the 
Revenue side of the King’s Bench Division, see title Crown Practice, 
Vol. X., pp. 8 ei seq. Execution may issue against the goods of a prisoner 
by the usual means without tho necessity of discharging the prisoner 
{Jones V. Tye (1832), 1 Dowl. 181). As to execution against the property 
of a convict, see title Execctiont, Vol. XIV., p. 15 ; and, as to convicts, 
see pp. 260 et seq., post. Where action is brought against the administrator 
of a oxmvjct’s property, the costs of the sa me as between solicitor and client 
are a first charge on such proyierty, unless the court otherwise orders 
(Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 20. An action in respect of 
a convict’s property, or for any damage relating thereto, may be brought 
by an interim curator in his own name (Forfeiture Act, 1870 (33 & 34 Viet. 
0 . 23), 8. 24); and see pp. 261, 262, post. As to securing the attendance of 
prisoners before the court to give evidence, see title Evidence, Vol. XIII., 
p. 580 i and see p. 251, ante. 

{a) As to the punishment of special classes of offenders, such as habitual 
criminals, habitual drunkards, and youthful offenders, and as to preven¬ 
tive detention and Borstal institutions, see title Criminal Law and 
Procedure, Vol. IX., pp. 416 et seq. ; and see pp. 260 et tysq., post. 

(b) I.e., under the Prison Act, 1898 (61 & 62 Viet. o. 41). 

(e) Compare title Criminal Law and Pbooedubb, Vol. IX., p. 419, 
note (•), 

id) As to thp rule? for oonviot priions, see p. 254, port, an^ pp. jeo 
se^„ posf. 
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Prisons. 


SisrT. 3. bedding, and cleanliness ; their classification and remission of 
Prison sentence; theireniployment, health, religious and secular instruction; 
Discipline, their visits and letters; and as to their punishment for misconduct. 

They prescribe the treatment for various classes of prisoners: those 
awaiting trial (c); offenders of the first (/), second (pr), and third (A) 
divisions ; debtors (i), juvenile offenders (k), and prisoners under 
sentence of death (i). They lay down the duties of the prison 
officers generally, and of the governor, matron, and medical officer 
in particular (m), and they proscribe the powers and duties of the 
^ visiting committee (n). 

Uulcs for 617. The rules for convict prisons provide for the treatment of 
convKt prisoners undergoing sentences of penal servitude (o). They also 

priboui". provide for modifications in the direction of less rigorous treatment 
for convicts serving a sentence of preventive detention (p). There 
are tliree grades: the disciplinary, the ordinary, and the special 
grade. Convicts begin in the ordinary grade and may be pro¬ 
moted to the special grade at the end of two years, or degraded 
to the disciplinary grade at any time for misconduct(g). They 
may earn a gratuity by their work, and may spend a portion of it 
at the canteen in the purchase of food and other articles (r). 
Indulgences, such as association in the evenings for games and 
music, and niore frequent letters and visits, may be earned on a 
graduated scale by good conduct and industry (sb They may bo 
liberated on licence (0 if there is a reasonable probability that they 
will abstain from crime, or that they are no longer capable of 
engflging in crime, or if it is desirable for any other reason that 
tViey should be released, and for this purjiose the directors of 
convict prisons (ii) report periodically to the Becretary of State on 
their conduct and industry, and their prospects and probable 
behaviour (/ ). A comn>ittee must he appointed at each prison to 
assist the directors in the advice they are to give to the Secretary 
of State(r). The committee should meet once a quarter ('i). Any 

(e) See p. 244, ante. 

(/) See p. 247, ante. 

ig) .See p. 247, ante. 

(k) See p. 247, ante. 

(i) See p. 249, ante. 

(k) See title Ciuminal Law and Procbdure, Vol. IX , pp. 418 et sea. 

(l) See p. 261, ante. 

(tn) A» to these oiliccrs, see pp. 235 ei seq., ante. 

(n) As to the visiting committee, see pp. 232 et scq., ante. 

(o) The rules are made for local and convict prisons respectively, not 
for local and convict prisoners. Thus, a convict, while undergoing part of 
his sentence in a local prison, must be treated under the rules lor local 
prisons. As to ooiiviets, see, further, pp. 260 et seq., post. 

(p) Prevention of Onne Act, 1908 (8 Edw. 7, c. 69). s. 13 (2); Prisons 
for Habitual Criminals Buies, Ist May, 1911 (Stat. B. & O. 1911, p. 243); 
and see title Criminal Law and Procedure, Vol. IX., p. 417. 

. (q) Prisons for Habitual Criminals Buies, rr. 1, 2. 

(r) Ibid., rr. 4 —6 

(«) Ibid., rr. 8, 12. 

(t) As to discharge on licence, see, further, pp. 258, 266, post. 

(u) See p. 232, ante. 

(v) Prevention of Crime Act, 1908 (8 Edw. 7, o. 59), s- 14. 

(a) Prisons for Habitual Criminals Rules, r- H* 
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person whose licence has been revoked or forfeited may be kept in 
the disciplinary grade (6). 

618. Before being used for the separate confinement of a 
prisoner, every cell must be certified by an inspector of prisons to 
satisfy the requirements of health (c). 

An infirmary must be provided in every prison (d). 

619. The locks in the prison for females must bo different from 
those in the prison for males (i*). 

520. Priaonera must be searched on admission and subsequently 
when necessary (y). Their money and effects must be kept for 
them (g). They may be photographed (/t), and they must be 
examined by the medical officer, both on reception (i) and before 
discharge (fc). They must take a bath unless excused (/). 

521. The child of a female prisoner may be received provided 

it is at the bi-east, but except in special circumstances no child may 
bo kept in prison beyond the age of twelve months (va). • 

622. Neither fermented liquor (ii) nor tobacco (o) may be given to 
a prisoner except on the written authority of the medical officer. 

623. Every prisoner may have bis food ueighed or measured in 
his presence (p). 

524. The diets of all prisoners are proscribed hy statutory 
rules (^/) accouhng to the length of se'ntence. Diet A is for 
prisoners sentenced to not more than seven days, and it is alsn 
given for the first seven days where the sentence does not exceed 
four months (?•); diet B is for prisoners sentenced to not more than 
four months, and is given after the first seven days; it is also given 
for the first four months of a longer sentence of imprisonment(«); 
diet C is for prisoners with a longer sentence than four months 
after the first four months; it is also given to convicts during the 
time of separate confinement (/.); dii't J) is for male convicts after 

(b) Prisons for Habitual t’niiunala Kales, r. 15, 

(c) Kales for Local Piisons, r. 2. 

(d) Ibid., r. 3. 

(e) Ibid., r 4. 

(/) Ibid., r 5. 

(g) Ibid., r ii. 

(h) Ibid , r. 9. 

(t) Ibid , r. 10. 

{k) Ibid., r. 11. 

(l) Ibid., r. 12. 

(m) Ibid,, T. 19. 

(n> Ibid., r. 26. 

(o) Ibid., r. 21. 

(p) Ibid., r. 23. 

(g) Buies for Convict Prisons dated 2nd September, 1901 ^Stat. B. & 0. 
Bey., Vol. X., Prison, England, pp. 109 et seq.). 

fr) Diet A oousiats of bread, porridge, potatoes and suet padding, 
alternating through the week, but includes no meat. 

i $) Meat, bacon, and soup on alternate days are given in diet B. 

() Diet C resembles diet B, but the quantity of meat is greater. 


255 

Sect. .3. 
Prison 
Discipline. 

Cells. 

Infirmajty. 


Si^arch, 
]))iotograph<i, 
and luetlical 
exiiminutiuM, 


Cliildren of 
firibgiicrs. 


Supply of 

Jk|Uoi ur 
tobiiceo. 

h'uix! of 
prihoiiyia. 

Uicta. 



256 


PnlsoSd. 


SlSOT. 8 . 

Friaon 

Diaclpllne. 


Eniploymeiit 
uf prifiouera. 


IietleiH aud 
vial la. 


(’lose confine- 
inerif aii<l 
No. 1 diet. 


the period Of separate confiueineiit, when employed at the lightef 
forms of labour (a); diet K is for male couviets after the period of 
separate coiiiiiieine.iit, when employed at the hardest labour (ft); 
diet F is for female convicts in separate contiiienient (c); diet G is 
for female convicts after the period of separate couliiiement(d). 
The rules include a hosi>ital dietary of bread, tea, inilli, moat, 
pudding and vegetables, but the imulical olllciT has an ahsoluie 
discTi’tion as to extras and medical comforts. The method of 
preparing each article is also prescribed 

Si'h-Skci', '1.—The out o/' Menirnif* {/'). 

525. All prisoners may be employed in the service of the jirison, 
hut not in the service of oilicers or other prisoners, nor in the 
discipline of tlio prison(p). 

Convicted prisoners may write and recedve a letter and be visited 
after two inoiitlis of their sentence, and tlierealtcr at shorter 
intervals up to one month, pro\ided that the cmrospoudoiit or 
visitor is respectable and the comrainiicatiou unobjectionable. 
Communications on matters of urgency and visits of solicitors 
acting/w/a //dr in any legal business luav be allowed t/i). Letters 
must be lead by the go\ernorti), and the governor may reipiiu) 
any visitor to he si'arched and exclude him if he refu-ies (A). 

Suh-Skt. S.— I'unis'itnent of /‘ii6,uers. 

526. ruiiishments can only be ordered by tlie governor or the 
visiting committee, and for one of the offences specifiod in the 
rules, which comprehend practically every possible offence against 
good order and discipline (/). T'or any offence w'lth which the 
governor is competent to deal, a prisoner may he punished by 
close conlineineut (m) and No. 1 diet (a) (broad aud water) for three 
days, reduction in stage (o^, aud forfeiture of marks for remission ( p). 
Por more serious offences, such as violence to an officer or a fellow 
jnisoner, wilful damage, attempt to escape, or any other act of 
gross misconduct, the visiting committee, and in convict prisons, 
the board of visitors, may award heavier peuaUics of the s.o m 
nature u/). 

(a) Diut D rosouibles diet U, but the quuutity ut bicad and uultueai iS 
increased. 

(b) Besides the iiigredionls ul diet D, butter and cheese are included in 
(hut E. . 

(c) Diet F Tcsentblcs diet C, but the quantities of biead, meat aud 
put-atoes are rather less. 

(d) Diet 6 resembles diet D with slijrhtly reduced qiiautitice. 

(e) Rules for Convict Piisoiis, 2ud September, IDui. 

(/) See also pp 24.) et seq , ante 

. (</) Rules for Local Prisons, r. ^8. 

(h) Ihid., r. 72. 

(t) Ibid., r. 75. 

\k) Ibtd., T. 73. 

(0 Ibid., rr. 78. 78. 

(m) Ibid., r. bi. 

(n) Stat. R. & 0. Rev., Vol, X., Prison, Englatid, p. 56, 2iid September, 
1901. 

(o) Aa to progressive stages, see p. 257, p 0 et. 

(p) As to remission, see p. 268, •pout 

(if) Rules for Local Piisoua. rr. 82, 83. There are no punishment ceRi. 
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627. For mutiny, incitement to mutiny, or gross personal , Spor.s. . 
violence to an ofiScer or servant of the prison, a male prisoner FriijwD 
sentenced to penal servitude or hard labour or convicted of felony Dls ciidj toe. 
may be sentenced to a corporal punishment, with the cat-of*nine corptwal 
tails or the birch, of not exceeding thirty-six lashes. If he is under punlabownt, 
eighteen, the birch only may be used, and the number of strokes 

must not exceed eighteen (r). Corporal punishment must not 
be carried out until it has been confirmed by the Secretary of 
State («). 

628. Irons and other mechanical restraints may not be used at irons and 
all unless of the patterns approved by the Secretary of State, and mechanical 
even then may not be used as a punishment, but only as a restraint 

in case of urgent necessity, and not for longer than twenty-four hours 
without a written order from a member of the visiting committee (a). 

Sttb-Seot. A.—Progresaive Stagtt. 

529. Every convicted prisoner is subject to a system of pro- Proi^reRsiTe 
greasive stages, and is entitled to all tlie privileges attached to hfs stages, 
stage. Promotion from* one stage to another is earned by industry, 
recorded in marks, but it may be postponed, or the prisoner may be 
reduced to a lower stage for idleness or misconduct. The marks 
thus forfeited are added to the number to be earned before pro¬ 
motion can bo attained (h). 

Srs-Rsn'r. b. — Offtn^fs hy Persona other than Prisoners 

630. Any person who introduces or attempts to introduce into a introduction 
prison any spirituous liquor or tobacco is liable to imprisonment for spirituous 
a term not exceeding six months, or to a penalty not exceeding twbaccrinto 
£20, or to both, and every prison officer convicted of this offence, in the prison, 
addition to other punishment, forfeits his office and all arrears of 
salary due to him (d). 

Any person who conveys or attempts to convey any document or Conveyance 
any prohibited articles into or out of a prison is liable to a penalty of prohibited 
not exceeding £10, and, if a prison officer, to loss of office and “Irouror 
forfeiture of arrears of salary («). ^ prison. 

A notice setting forth these penalties is to be posted in a con- Notice of 
spicuous place outside the prison ( /’). penalties. 

The punishment of close confinement is served in an ordinary cell, or, in 
the case of a destructive or noisy prisoner, in a cell constructed of materials 
that cannot be damaged and that do not conduct sound. 

(r) Rules for Local Prisons, rr. 84, 89, 90. 

(«) Ibid., T. 84. 

(а) Ibid., r. 02. 

( б ) Ibid., rr. 36, 36. 

(o) As to other offences, e.g, aiding escape of prisoner, see title 
Cbiuinal Law and Peocedure, Vol. IX., p. 610. 

(d) Prison Act, 1866 (28 & 29 Viot. c. 126), s. 38. 

(«) Ibid,, B. 39. Bat this provision does not apply where the offender is 
liable to heavier penaltjes under ibid., ss. 37. 38. OffenoeS under ibid., 
as. 38, 39, are to be tried summarily by two justices having jurisdiction 
in the locality of the prison. As to offences under ibid., s. 38, aee the 
text, and, as to offences under ibid., s. 37, see title Crishnae. LaW 

jtND Procedure, Vol. IX., p. 610. 

(f) PrisoR Act, 1866 {2S & 99 Viofi. o, 126), 9 , 40. 
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Sect. 4.— Release and Discharge of Prisoners (g\ 
Bub-Sect. 1.— By Jet o / Grace, 

531. The Eoyal Prerogative of mercy may be exercised, in 
respect of convicted prisoners, at any time during the term of 
imprisonment, irrespective of any appeal (h). The pardon may be 
under the Great Seal or, as it commonly is, under the Sign 
Manual, or there may be a pardon by an Act of Parliament (i). 

StTB-SBCT. 2 —On Knrnincj Itemiesion. 

532. A convicted prisoner sentenced to imprisonment, whether 
under one sentence or cumulative sentences, for a period exceeding 
one calendar month, is eligible, for special industry and good con¬ 
duct, to earn a remission of not more than one-sixth of the whole 
sentence (A;). On bis discharge, his sentence is deemed to have 
expired (1). 

Male prisoners sentenced to penal servitude may, by industry with 
good conduct, earn liberation on licence when they have served 
three-fourths of their sentences; and female convicts when they 
have served two-thirds. The cases of convicts sentenced to penal 
servitude for life are specially considered at the end of twenty 
years (m). 

Sub-Sect. .1.— On Completion of Bentmce. 

533. A prisoner whose term of imprisonmont or penal servitude 
expires on a Sunday, Christmas Day, or Good Priday must be 
discharged on the day next preceding. The word “ month,” unless 
the contrary is expressed, means calendar month (n). 

Sub-Sect. 4.— Oh Parent of Fine. 

534. A person committed to prison for non-payment of a fine 
ordered to be paid on conviction by a court of summary jurisdiction 

(</) As to the diBoharge of persons detained in Borstal institutions, See 
title Criminal Law and Procedure, Vol. IX., p. 420; and as to piachur 
young persons under the supervision of a probation officer, see ihid ., 
p. 425. As to discharge from reformatories and industrial schools, see 
title Education, Vol. XII., pp. 76 et aeq . As to the release of children 
and young persona on bail, see title Infants and Children, Vol. XYll., 
p. 176. 

(h) Criminal Appeal Act, 1907 (7 Edw. 7, o. 23), s. 19. 

(«) Sw JB. ▼. (jToaby (1696), 12 State Tr. 1291 ; R . v. Boohwood (1696), 
13 State Tr. 139, 186; see also title Criminal Law and Procedure, 
Vol. IX., p. 444. and. generally, as to the Boyal Prerogative and pardons 
and reprieves, seo title Constitutional Law, Vol. VI., pp. 404 et aeq . 

(it) Kules for Local Prisons, Ist Soptember, 1907 (Stat. B. &; 0., 1907, 
p. 917), r. 37a. The remission is earned by a daily award of marks. 

. (0 Prison Act, 1898 (61 & 62 Viet. c. 41), s. 8. 

(m) Bnles for (Convict Prisons, r. 33. A male convict has to e^ a fixed 
number of marks calculated at six a day for the whole period of the 
sentence; he can earn these at the rate of eight a day. Sentences of 
females are ftekoned at four marks a day, and they can earn six. Any 
marks forfeited for misoonduet are added to the total number to be 
earned. 

(H) Prisett.^Act, 1898 (01 & 62 VIot. o. 41), s. 12; and see tftle TiMiL 
Though, in practice, prisoners are diedhargod eariy on the last day of tbe 
seutence, the term does not expire until midnight on that day. 
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may, by paying to the governor the whole of the fine, and of the Bww. 4. 
charges for which he is liable, obtain his discharge, or, in case of Rclaain ah'd 
payment of a portion of such fine and charges, he may obtain a Ito^argeof 
reduction of the term by a number of days bearing as nearly as 
possible the same proportion to the total number of days as the - ' ' 
sum he tenders bears to the suin' for which he is liable (o). Pay> 
meat cannot be made on a Sunday, or on a week-day before 9 a.m. 
or after 4 p.m. (p). 


St'U Hkct. i). — I'rovisions on DiscJiarye, 

535. Every prisoner must be medically examined liefore he is Haiicai 
discharged, and no prisoner suffering from an acute or dangerous examination, 
illness may be discharged unless he demands his release (a). 

536. The Prison Commissioners may provide any discharged Supply of 
prisoner with the means of returning to his home or place of 
settlement by paying his railway fare or in some other convenient home? *'* 
manner (6). 

537. Tlie Prison Commissioners may, on the recommendation Gratuities to 
of the visiting committee or otherwise, order a sum not exceeding priaonere. 
£2, to ho paid to a prisoner on his discharge, or to a certified 
prisoners’ aid society or refuge, which must give a written under¬ 
taking to expend the money for the benefit of the prisoner (c). The 

Prison Commissioners have power to certify a prisoners’ aid society 
on the application of one or more members, after satisfying them¬ 
selves as to the condition of the society (d). 

538. Prisoners who on their release are likely, by reason of Poor law 
infirmity of mind or body, to require immediate poor law relief, 

may, on the order of a justice or a member of the visiting com¬ 
mittee, be sent to the workhouse of tiie union in which they appear 
to be settled, or, if this cannot lie ascertained, then to the work¬ 
house of the union of the district where the offence was committed, 
or, if the offence was committed outside the United Kingdom, where 
the committing court sat(«). 


(o) Prison Act, 1808 (61 & 62 Viet. c. 41), s. 9 ; and see titles Disirkss, 
Vol. XI., p. 223; Maoistbates, VoJ. XIX., pp. 604, 610. In practice 

£ art payment is accepted on the day the prisoner is received, as he is 
eld to nave served one day. 

(p) Boles for Local Prisons, r. 16. 

(a) ibid., r. 11. 

(b) Under the Prison Act, 1865 (28 & 29 Viet. o. 126). S. 43, the visiting 
juf^oes w^e authorised to make these payments '* out of any monies under 
their control.” The Prison Commissioners succeeded to aJl their powers 
under the Prison Act, 1877 <40 & 41 Viet. c. 21), a. 0 ; see p. 231, ante. The 
term “ prisoner ” includes a prisoner tried and acquitted (Prison. Aot, 
1877 (40 & 41 Yict. c. 21), s. 67; and see p. 243. ante). 

(c) Prison Aot. 1877 (40 & 41 Viet. o. 21), s. 29; see also Bi^ for. Local 
Prisons, r. 18, which directs that a gratuity may be paid through' a 
prisoners’ aid society under such conditions as will prevmit it from being 
misapplied. 

( 4 ). Disi^arged Prisoners Aid Aot, 1862 (25 & 26 Viet. e. 44), 8> 1. 
.Bdeased Persons (Poor Law Relief) Act, 1807 (7 Edw. 7, a, 14). 
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Sect. 5. — Convicts (/). 

Sub-Sect, l.—Definition and CUiisificutioH. 

639. The word “convict” as used in the Forfeiture Act, 1870 (p), 
is defined as a person against whom judgment of death or penal 
servitude has been pronounced upon any charge of treason or 
felony. It includes, however, misdemeanants, and, in fact, all 
persons sentenced to penal servitude (/t). 

640. Convicts in the ordinary division are placed by the directors 
of convict prisons (i) immediately after sentence in one or other of 
the following classifications:—(1) the Star class for first offenders 
of previous good character, or those not habitually criminal or of 
corrupt habits; (2) the Intermediate class for first offenders, whose 
general character and antecedents render them unfit for the Star 
class, or who have been previously convicted, but not of grave or 
persistent crime; (3) the Hecidivist class for those previously 
sentenced to penal servitude, those guilty of grave or persistent 
crime, or those whose licences under a previous sentence of penal 
servitude have been revoked or forfeited. Convicts in the Star 
class may be degraded if found to exercise a bad inffuonce, and 
those in the Intermediate class may be either promoted or 
degraded {j). 

541. Every male convict must pass the first part of his sentence 
in separate confinement for the following periods;—Star class, not 
exceeding three months; Intermediate class, not exceeding si.x 
months; and hecidivist class, not exceeding nine monihs {L). 

642. Convicts sentenced to more than ten years, who have 
served more than seven4and a half years, may, provided that their 
general character, antecedents, and conduct in prison are satis¬ 
factory, be placed in the long-sentence division. Convicts in the 
long-sentence division are kept in a part of the prison set apart 
fur them. They wear a special dress, are allowed to converse at 


(/) As to lueasuieinenta and photographs, see p. 245, ante ; as to treat- 
nitiut of appellants, see p. 250, ante , as to general prison discipline, see 
p. 253, ante ; as to release and discharge, see p. 258, ante, and p. 260, 
po*t. 

(g) Forfeiture Act, 1870 f33 & 34 Viet. o. 23), s. 6; and see title 
Crimimai. Law amu Procedure, Vol. IX., pp. 428 et eeq., and the text, 
tnfra. 

{h) Penal Servitude Act, 1853 (16 & 17 Viet. c. 99), ss. 6, 7 ; Convict 
Prisons Act, 1860 (13 & 14 Viet. o. 39). The rules apply, not to convicts, 
but to convict prisons, and convicts may be lawfully confined in any 
piison in the United Kingdom; see Penal Servitude Act, 1853 (16 & 17 
Viet. 0 , 99), B. 6. 

(i) As to the directors of convict prisons, sec p. 232, onto. 

(i) Rules for Convict Prisons, 1905 (Stat. R.&O., 1905, p. 394), rr. 1—7. 

(le) Ibid., cf 8. The actual periods now enforced under this rule are:— 
Star and Intermediate classes, one mouth ; Recidivist class, three months, 
both for males and females. In the cases of males, these jmriods a.« served 
in the prison eommittal before removal to a oonviot prison. “'Separate 
oouflnement” means that the oonviot works iu his cell, but is daily i;^ 
Obsooiation in chapel and at exorcise. 
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meftlfl abd at exercise, and may be allowed to have their meals in 
association. They may earn gratuity continuously throughout their 
sentences, and expend a portion of it in the purchase of comforts 
and relaxations at the prison store as an addition to their dietary. 
They are liable to be degraded to the ordinary division for mis¬ 
conduct (Z). 

643. Young convicts under twenty-onn on conviction may by 
order of the Secretary of State be transferred to a Borstal institu¬ 
tion to undergo their sentences (in). 'J’hose who servo their sentences 
ill a convict piison may be selected for a special class, subdivided 
into Star and Intermediate classes, in which their education—moral, 
secular, and technical—is specially provided for, and special efforts 
are made for assisting them on discharge (a). 

SiiB-SixT. 2.— Ffi-rt rf (\inviclion. 

544. Upon any person becoming a convict (o') his property is no 
longer subject to forfeiture (ji), but an administrator ( 5 ) or vderim 
curator (/•) of his property may be appointed. 

545. The administrator is answerable only for snch jiroporty as 
comes into his hands, and is not liable for loss or damage uiising 
from omission or n<m-fuasance on his piiit(.!s). The administrator 
i.s entitled to solicitor and client cu.->ts(/) in any .action relating to 
the property' of the convict which is vested in him by virtue of his 
appointment or after it is divested ; and all charges and expenses 
jiroperly incurred with reference to sucli an action are, unless 
otherwise ordered by the court trying the action, a first charge 011 
such projierty (m). The administrator may, if his remuneration is 

(Z) Rttles for Convict Priaons, 1905, rr 9—16. Aged convicts (over 
aixty-flve) are specially treated under a imldcr I'onu of discipline. 

(m) Prevention of Crime Act, 1908 (8 Kdvv. 7, c 50), s. 3, and sec title 
CaiuiNAL Law ani> PaocnDunii, Vol. IX , pp. 419, 420. 

(a) Rules for Convict Prisons (as lo juveiiUe-adult convicts), 1905 
(Stat. R. & 0., 190.>, p. 39;{). 

(o) For the definition of “convict,” see Forfeiture Act, 1870 (33 &. 34 
Vict. 0. 23), 8. 6 ; title Cbiminai. J.aw and Pbooedokk, Vol. IX., p. 429 ; 
and sec p. 260, ante. 

(p) Forfeiture Act, 1870 (33 & 34 Viet c 23), s. 1. For tho definition of 
” forfeiture,” see ibid., s. 5. 

(q) For the appointment of such an administrator, see title Criminal 
Law and Procedure, Vol. IX., p. 429. Tho Public Trustee may be 
appointed (Public Trustee Act, 1906 (6 Edw. 7, 0. 55), s. 2); aud see title 
Trusts and Trd.stees. 

(r) See p 202, post. 

(s) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 19. As to his liability 
for property received and not duly administered, see ibid., a. 29 ; title 
Criminal Law and Procedure, Vol. IX , p. 430. 'As to trust and mort¬ 
gage estates, see title Executors and Administrators, Vol. XIV., p. 235. 

(t) See title Solicitors. 

(u) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 20. As to tne application 
of this provision, see Carr v. Anderson, [1903] 1 Ch. 90, 99, 100 ; affirmed, 
[19031 2 Ch. 279, C. A. As to executions against property of the convict 
vested id the administrator, see title Execution. Vol. XIV., p. 16, and 
note U) p. 262, ants ; and see also title BANKBoriCT and lNaoLVSNCi« 
Vol. II.. p. 12. 
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not provided for by his instrument of appointment, retain his 
remuneration out of the convict’s property (a). 

The Attorney-General or chief law officer of the Crown (6), or 
any person authorised by him, or any person who, if the convict 
had died intestate, would be his heir-at-law or entitled to all or any 
part of his personal estate, may apply in a summary way for a 
writ of summons for an account of the receipts and payments in 
respect of the convict's property (c). 

546. Where no administrator is appointed any person may 
apply to a justice or justices in petty sessions (t2) for the appoint¬ 
ment of an interim curator of the convict’s property (c). 

647. An interim curator may, in his own name as curator, take 
or defend proceedings (/) in respect of the property in respect of 
which he is appointed; he may receive and give receipts for all 
rents, dividends, interest and income arising therefrom, and for all 
debts due to, or forming part of, the property of the convict; he 
may pay all debts due from the convict out of such property, 
settle accounts with debtors or creditor-', and generally manage 
and administer the convict’s property ((/). He may not, however, 
sell or transfer any personal property of the convict without the 
authority of the justice or court having jurisdiction to make the 
order (//). 


(a) Forfeiture Act, 1870 (33 & 34 Viot. c. 23), s. 11. For the powers of 
an administrator in relation to the convict’s property, see titles CniHiNAL 
Law and Pkocedube, Vol. IX., pp. 429, 430; Mortgage, Vol. XXI., 
p. 94 ; Sale of Land ; Ee Qaekell and Walters' Contract, [1906] 1 Ch. 440 
(where it was held that the statutory power of sale did not authorise the 
adrninistiat(»r to convey the fee simple of property of which the convict 
was tenant in tail). As tb the duty to exercise care and skill in such a 
sale, and as to the accountability and liability of an administrator in case 
of loss on such sale, see Carr v. Anderson. [1903] 1 Ch. 90. 

(b) As to proceedings in the Palatine Courts, see title Courts. Vol. TX., 
pp. 120 et seq. 

(c) Forfeiture Act, 1870 (33 & 34 Viot. c. 23), s. 28. Proceedings may be 
commenced in any court which, if t^e convict were dead, would have 
jurisdiction to administer his real or personal estate {ibid.). 

{d) See title Criminai, Law and Procedure, Vol. IX., p. 430 ; For¬ 
feiture Act, 1870 (33 & 34r Viet. o. 23), S. 21. 

(e) Such curator may be either the applicant or some other willing and 
competent person {ibid.). The implioant must satisfy the justices that 
such appointment is made hand fiM for the benefit of the oonviot or his 
family, or for the proper administration of his property {ibid.), and must 
make oath that, to the best ot his knowledge and belief, no administrator 
or curator has been appointed, and as to who are the nearest relatives, 
including husband and wife, of tbe convict, and which, if any, of them have 
consented |o, or had notice of, the application {ibid., s. 22). The justices 
may require such notice of the applicatiou to be given as they think fit 
{ibta.). 

(/) As to proceedings by and against prisoners general^, see p. 252, ante. 

Ig) Forfeit^ire Act, 1870 (33 & 34 Viot. c. 23), s. 24. The curator has no 

E ower over any property acquired by the convict while lawfully at large on 
cenoe (tbtd.V A. 30); as to rmease on licence, see p. 266, post. 

(h) Forfeitue Act, 1870 (33 & 34 Viet. c. 23), s. 25. ^ He is aceonntabje 
for the proesfiMA of sale as though tbe property remained unsolfli (15^); 
and, as to b^ soeountabiUty, see, further, title. CbihiK'ai; Law and 
tifDUiiE, Voli IX., p. 430 ; and see p. 263, post. 
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He may also out of the income of the property or, if that is Sbct. b. 
insufSoient, out of the capital, make allowances for the support of donrletBt.;' 
any wife of child of the convict, or, if specially authorised by a 
justice or a court having jurisdiction to make the order, of any 
other relative dependent on the convict (i). allowancet. 

He may retain out of the property all liis expenses incurred as Expense* of 
such curator (./). interim 

The powers of the curator cease upon an administrator beinc 
appointed (A). 

548. A curator, or any unauthorised person having possession Liability to 
of the convict’s property, is under the same liability to account as account, 
an administrator (1). 

Sdb-Seot. 3.— hu idmh of Penal fiervitude. 

(i.) Prmjrcstive Slaffej). 

649. Every convict passes through a system of progressive I’rojrresmre 
stages, each stage carrying certain privileges, though he may be ••ages- 
degraded or his promotion may be retarded for misconduct (m). 

(ii.) Diet and Clothimi. 

550. No spirituous liquor or tobacco may be introduced into the TrohibUion 
prison except by permission of the directors of convict prisons (m) of spirituous 
or under the written authority of the medical ofticer(o); hut this 
does not apply to any stock of spirits kept at the infirmary under 
the control of the medical officer (o). 

Special diets are authorised for conviets who have passed through Special diets, 
the period of separate confinement (p), according to the form of 
labour on which they are employed (q). A convict may request to 
have his food weighed or measured in his presence, provided that ho 

(t) Forfeiture Act, 1870 (33 & 34 Viet. o. 23), e. 24. Ah to execution 
against the property of a convict in the hands of an interim curator or 
person who has taken on himself the possession or management of the 
convict’s property, see title Execution, Vol. XIV., p. 15 ; and seo also 
title Bankruptcv ani> Insolvenct, Vol. II.. p. 12. 

(j) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 24. 

(i) Ibid. A curator may, for c^use shown, be removed on the applica¬ 
tion of any relative of the convict or other interested person, and, upon 
his removal or death, a new interim curator may be appointed {ibid., 
s. SI3). Proceedings commenced by or against an inUrim curator do oot 
abate on the appointment of an administrator or new curator {ibid., s. 28). 

(I) lbid.t B. 29; see pp. 261, 262, ante ; and see title Criminal Law 
AKU Feocedurr, Vol. IX., p. 430. 

(Ill) Twelve months are passed in each stage, and the fourth can be 
attained by industry and exemplary conduct at the end of three years. 

UndlHT certain restnoUons convicts may, during the last few mouths of 
their Bentences, attain the Special stage. _ The privileges eariiod by attain* 
ing ihe higher stages consist in the wearing of distinctive badges, in the 
ri^t.to receive visits and letters at more frequent intervals, and in certain 
small concessions in the matter of diet. Conviets in the Special stage are 
allowed extra remission of not more than seven days. > 

(n) As to the directors of convict prisons, see p. 232, ante. 

{0} RoIcb for Convict Prisons, rr. 16, 17. 

ip) A4g^ separate confinement, see note (k), p. 2M, ante. 

(a) Buies for 'Convict Prisons, r. 18 ; ana. Diet Tables under the 
Stamton Buies of 2nd September, 1901 (Stat. B, St 0. Bev.^ yo|. X; 
flpm, England, p. 100); see pp- 264, 265,- an^. 
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makes his complaint as soon as possible after the food is handed 
to him, but he is liable to punishment if he makes repeated 
and groundless complaints with the evident purpose of giving 
trouble (r). 

The private clothing of a convict may be sold, and suitable 
clothing be supplied to him on discharge («). 

(iii ) Kmi'lnifment. 

551. A daily record of the industry of every convict is kept in 
marks, both for promotion in stage and for remission of sen¬ 
tence (0- It' cases where marks cannot be earned owing to genuine 
illness which is not the result of misconduct, full marks may be 
ii\vanled(»h 

562. Convicts may bo employed for not more than ten hours a 
(lay at any vork for which they are medically tit (r). They may bo 
ernjdoyed in tho service of the ])rison, but not in its disciplnie (r). 
When employed in their colls or in indoor w’ork, they are, when 
jiracticahle, to have one hour’s exercise dr ily in the open air (a). 

(iv.) Visits and Oomin unit at terns. 

553. Corn lets not belonging to the Established Church may be 
visited by a minister of Iheir persuasion (/i). 

No books or printed papers can bo introduced without tho 
sanction of the directors (^). Convicts are allow'ed books from the 
prison library, and may change them for others at intervals 
according to their industry and conduct (c)* 

Convicts by good conduct may earn tlie privilege of writing a 
letter and receiving a rejily, and of receiving a visit after the first 
four months, and thereafter at gradually decreasing intervals until 
they attain the fonrtli stage, when the privilege is accorded once a 
month {tl). 


(r) Rules for ronvict Prisons, r. 10. 

(n) Ibid., r. 24. 'L’Jio proceeds of tJfe sale are credited to tho prisoner. 

(/) Ibid., t. 33 ; Penal Servitude Act, 1863 (16 & 17 Viet. o. 09), s. 9. 

(k) Rules for Convict Prisons, r. 35. As to remission, see p 2.58, ante. 

(r) Rules for Convict Prisons, rr. 36, 37. The class of work on which 
eonviots^are employed depends solely upon their physical fitness. During 
the period of separate confincTnont (see note («), p. 280, ante) they are 
emiiloycd in their cells at manufacturing work in the local prison. There 
are four degrees of medical classification in convict prisons: (I) fit for 
Jins’- kind of hard lahoiir, convicts in this degree being employed at quarry¬ 
ing. navvying, i-ecluimine bog-land, building, smithing, and carpentering; 
,(2) fit for some kinds of nard labour, those in this degree being employed 
"at raanufjicluring work of the heavier kind which does not entail great 
bodily effort; (3) fit for light outdoor labour, those in this degree^ being 
employed at stone-breaking and light field-work; (4) fit for light indoor 
labour, those in this degree being employed at tailoring, shoemuking, and 
sewing (Rule% for Convict Prisons, r. 38). 

(a) Ibid., t. 40. 

(b) Ibid., r. 62. As to the duties of the chaplain of the prison, see 
p 237, ante. As to the directors of convict prisons, see p. g32, ante. 

(c) Rules for Convict Prisons, r. 66. 

{d) Ibid., T, 67. If the friends eannpt cpwef apothpr letter ip lieq Qf'ljlip 
Tlwti is gcnerftUy ftlluwedt 
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In addition to these periodical communications, a Special lettef 
and reply may be allowed in any of the following circumstances: 
(1) the death of a near relation; ( 2 ) business or family affairs of 
an urgent nature; (3) arrangements for obtaining employment 
or assistance from friends on release. The governor may at any 
time communicate matters of importance to a convict or to his 
friends (e). 

A barrister or solicitor conducting legal proceedings to which 
a convict is a party, or bund Jide acting as legal adviser to the 
convict in any legal business, may have an interview with the 
convict, in sight, hut out of hearing, of an officer. All other 
interviews must take place in the sight and hearing of an 
officer (c). 

The governor may require the name and address of a visitor, 
and, if he has ground for suspicion, )nay search a visitor out of 
sight of other visitors or may expel him if he refuses to be searched, 
lie may also suspend the visit of any person guilty of introducing 
prohibited articles or of improper conduct and may remove hkn 
from the prison (/). 

Intercouise between convicts is to be prevented except in so 
far as the business of tlie prison or the labour of the convicts 
may render it necessary, and in the case of long-sentfaice 
convicts of good character, who may ho allowed to converse at 
fixed times (</). 

(v.) J'uiiishnitjils, 

554. Breaches of discipline of a minor character may be punished 
by the governor witli any punishment not exceeding close confine¬ 
ment or reduced diet for three days; reduction of stage for three 
months; forfeiture of remission for fourteen days, and, in the case 
of idleness or refusal to work, deprivaticfii of mattress fur three 
days (/t). 

555. For a serious or repeated offence for which the governor's 
powerB.are insufficient, a convict is re 2 )orted to a director, who, after 
hearing evidence on oath, may award punishment not exceeding 
twenty-eight days' close confinement; bread and water diet, with 
intervals, for fifteen days; reduced diet for forty-two days; separate 
confinement for not exceeding six months ; and forfeiture of marks 
for stage and remission. The board of visitors has all the povvera 
of punishment vested in a director (t). 

(vi.) Corporal Punishment. 

556. For mutiny, incitement to mutiny and gross personal 
violence to an officer or servant of the prison, a convict may be 
ordered to undergo corporal punishment of not exceeding thirty- 
six strokes with the cat or the birch if he is over eighteen years 

(e) Rules for C!onvict Prisons, r. 67. * 

(/) Ibid., r. 68. 

(?) r. 70. 

(ft) lUi., r. 74. 

(i) /bid., r. 76. As to the board of visitors, see p. 234, an(s. As to 
direcCoi'H uf convict prisons, see p. 232, ante. 
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of flhd of not exceeding eighteen strokes with the birch if he is 
under eighteen years of age (k). 

When a convict is charged with any of these offences, the directors 
sunimon specially not less than three members of the board of 
visitors (1), of whom two must be justices, to try the case (to). The 
Secretary of State may, however, substitute a metropolitan police 
magistrate (n) or a stipendiary magistrate (o) for the board of 
visitors if he thinks .iit(p). The sentence cannot be carried out 
until confirmed by the Secretary of State, to whom a copy of the 
notes of evidence must be furnished (q). 

All corporal punishments must be attended by the governor and 
the medical officer. The latter is required to give orders for 
preventing injury to health, and lie may, therefore, at any stage 
order the reuiiiinder of thu punishment to be remitted (q). 


(vii ) I’rfrmtion of Kscapt (r). 

667. A felon convict attempting to escape, although he offers no 
violence, may be fired upon, provided that there is no other means 
of retaking him, and, if he is wounded or killed, the person firing 
upon him is not guilty of any crime («). 


Sl'B-Sect. 4.—lUimte on Lirmre. 

668 . The Secretary of State may grant a licence to be at large (t) 
to every convict for such a portion of his sentence and upon such 
conditions as seem fit, and the licence may be revoked or altered 


{k) Prison Act, 1898 (&1 &: 62 Viet. c. 41), s. 5; Rules for Convict 
Prisons, rr. 77, 83, 84. 

(l) As to the board of visitors, see p. 234, o?tte. 

(m) Piison Act, 1898 (61 & 62 Viet. o. 41), s. 5; Rales for Convict 
Prisons, r. 77. 

(n) As to metropolitan police magistrates, see title Maois'CKa':'>-is, 
Vol. XIX., pp. 648 et seq . 

(o) As to stipendiary magistrates, see ibid., pp. 646 et eeq , 

<p) Prison Act, 1898 (01 & 62 Viet. o. 41), s. 5. 

( q ) Rules for Convict Prisons, r. 82. 

(r) For offences connected with the escape of prisoners, see title CiuinNAL 
Law and Procedure, Vol. IX., p. 607. 

(«) See'3 Co. Inst. 66 ; 1 Hale, P. C. 489 ; 1 Hawk. P. C. 81; 1 East, 
P. C. 298—302. In 1873 a felon convict was shot dead while attempting 
to escape at Gibraltar, and the coroner's jury returned a verdict of 
“ wilful murder ” against two warders. Ultimately a nolle prosequi was 
entered by the Attorney-General of the Colony, who at first held the 
coroner’s view that breaking out of prison was not a felony. In 1896, 
when a convict was shot dead while attempting to escape at Dartmoor, 
the coroner’s jn^ returned a verdict of justiSable homicide. A prisoner 
convicted of misdemeanour, though sentenced to penal servitude, may 
not lawfuUy be fired upon when escaping. It is, therefore, the praetioe 
in convict piiEbns not to allow misdemeanants to work outside the waUs. 

it ) No property acquired by a convict during such time fu he is law¬ 
fully at large nridiBr licence vests in an administrator appokited unde|!,ihe 
Foneiture Aet* 1870 (33 & 34 Viot. o. 23), s. 30 ,* and, sa8|i thbe, 

the disabilitiea mentioned in ibid ., s. 8 (see title Criminal Law and Fro* 
CEdure, VoL IS. pp.. 428 — 430; pp. 261 et ante), are, as to suck 
pORViet, suspended (Forfeiture Act, 1870 (33 & 34 Viet. o. 23), s. 80). 
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at pleasare (u). H the licence is revoked, a metropolitan police s*ct. ». 
magistrate, acting on a warrant of the Secretary of Slate, may Convicts; 
issne a warrant for the convict’s apprehension, and may recommit 
him to the prison to complete his sentence (v). 

559. The ordinary conditions of the licence (it’) are as follows; — Conditions of 

(1) That the holder shall preserve and produce his licence when ^*®*°®®* 
required by a magistrate or police officer; 

(2) That he shall abstain from violation of the law ; 

(3) That he shall not habitually associate with notoriously bad 
characters, such as reputed thieves or prostitutes ; 

(4) That he shall not lead an idle and dissolute life without 
visible means of obtaining an honest livelihood. 

To these conditions any special conditions may be added (a). 

560. A licence may be forfeited when the holder is convicted Forfeiture of 
of an offence on indictment, or when he is convicted summarily I'cence. 

of failing to report himself personally to the police within three 
days of his arrival in a place, and once a month thereafter, or of 
changing his residence to another police district without previously 
notifying the police to whom he last reported himself (h ); and the 
holder may be punished summarily for failing to produce his licence 
when called upon to do so by any judicial or police authority, or 
for breaking any condition of his licence (c). A police officer may 
take any licence-holder into custody without a warrant if he 
suspects him of having committed an offence, or of having broken 
the conditions of his licence (d), or if it appears that he is getting 
his livelihood by dishonest means (e). 

561. When a licence is forfeited by a conviction of an indictable Effect of 
offence, or is revoked in consequence of Summary conviction, the forfeiture, 
holder must, in addition to any punishment awarded for the 
offence, undergo the whole of the unexpired portion of his sentence 

of penal servitude (/). The combined term of the sentence imposed 
for the offence, together with the unexpired portion of the penal 
servitude, are treated as one (g). 

562. A convict whose licence has been revoked or forfeited Second 
may be granted a second licence for a portion of the unexpired licence, 
term (h). 


Penal Servitude Act, 1853 (16 & 17 Vict. o. 99), s. 9. 

(v) Ibid., 8. 10. 

iip) As to when such licence is usually granted, see Rules for Convict 
Prisons, r. 33 ; and see p. 258, ante. 

(a) Penal Servitude Act, 1804 (27 & 28 Vict. o. 47), s. 10, Sohed^, A ; 
and see title Cbiminai. Law axd Pbocepukib, Vol. IX., p. 416. 

(b) Penal Servitude Act, 1804 (27 & 28 Vict. o. 47), s. 4 ; Prevention of 
Crimes Act, 1871 (34 & 35 Vict. o. 112), s. 5. 

(e) Penal Servitude Act, 1864 (27 & 28 Vict. c. 47), s. 5. 

id) Ibid., B. 6 ; Penal'Servitude Act, 1891 (54 & 55 Vict. ft. 69), B. 2. 

(s> Prevention of Crimes Act, 1871 (34 & 35 Vict. c. 112), s. 3. 
if) Penal Servitude Act. 1864 (27 & 28 Viet. o. 47), s. 9. 

Piaid ^rvitude Act, 1891 (64 & 55 Viot. c. 69), s. 3. The unex- 
pked portion of the penal servitude sentence begins on the day following 
the twminstion of the frtwh sentence, either by remission or expiration. 

. <h) Ibid. 
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Sect. 6.— Criminal Lunatict* 

Sub-Sect. 1 . — ClatBification, 

(i.) Criminal Lunaiica, 

563. A criminal lunatic is: 

(1) Any person for whose safe custody during Ilis Majesty’s 
pleasure the King or the Admiralty is authorised to give order, or 

(2) Any prisoner whom a Secretary of State or the Admiralty 
has, in pursuance of any Act of Parliament, directed to be 
removed to an asylum or other place for the reception of insane 
prisoners (i). 

(ii.) Person^ Found Inaane on Arrai(jnmcnt. 

664. If any person indicted for an offence appears to be inaane 
a jury may be empanelled to try the question of his insanity ; and 
if he is found to be insane, the court may order him to be kept in 
custody till Ilia Majesty's pleasure be known (/i.); and if a prisoner 
appears to the jury during the course of liia trial to be inaane, they 
may find him insane and a like order may be made (1). An order 
may also be made if the priswner is brought before a court to be 
discharged on the ground of want of prosecution and a jury finds 
him to bo then insane (»<)• 

(ill.) Peraon Found Guilty but Insnna, 

565. "When a person is charged with an indictable offence, and 
the jury find that he was insane at the time w'hen he committed 
the act or made the omission charged against him, they may return 
a verdict that the defendant w'ns guilty of the act or omission, but 
was insane at the time, fie is then detained duiing His Majesty’s 
pleasure (i/). 


(i) Crjmitial LunatioB Act, 1884 (47 & 48 Viet. c. 64),«. 16; and see 
Lunacy Act, 18f)0 (53 & 54 Viet. c. 5)^ s. 341. The power to order defen- 
tion during His Majesty’s pleasinre is given by the Criminal Lunatics x\ot. 
1800 (39 & 40 Geo. 3, c. 94), and the Trial of Lunatics Act, 1883 (46 & 47 
Viet. c. 38); see also title Lunatics and Peksons of Unsound Mind, 
Vol XIX., p. 429. As to the jurisdiction of the court m lunacy over the 
property of criminal lunatics, see ilud., pp. 428 et seq. 

{k) See title Criminal Law and Procedure, Vol. IX., p. 354. 

(l) Criminal Lunatics Act, 1800 (39 & 40 Goo. 3, c. 94), s. 2. The 
prisoner must be produced, unless it can bo shown that it is dangerous to 
bring him into court {B. v. Dwerryhouse (1847), 2 Cox, C. C. 446). 

(m) Criminal Lunatics x\ct, 1800 (39 & 40 (jeo. 3. o. 94), s. 2. PersonB 
jTound insane on arraignment have not been tried for any offence, and are, 
tiierefore, legally JiabJe to be put on their trial if they recover their sanity. 
Tlie Crimind Lunatics Act, 1800 (39 & 40 Geo. 3, c 94), deals only with the 
case of persons who are insane at the time of trial. Such persons will 
generally have been insane when they committed the offence, but this is 
not necessarily the c.aso. Conversely, the Trial ol Lunatics Act, 1883 
(40 & 47 Viet. o. 38) (see the text, infra), deals only with persons who were 
insane when they committed the offence; they mar or may not be still 
insane at the time of the trial. The grand jury must find a true biM ; other* 
wise the court cannot order detention daring His Majesty’s pleasure (£. 

Hodqea (1838), 8 C. & P. 105). 

(n) Trial of Lunatics Act, 1883 (46 & 47 Viet. o. 38). s. 2 (1) i and see. 
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*■ (It.) Perinni CttUfied Insane hy Visitiny Committee of PrisoiL 

566. When it appears to two members of the visiting corn* 
mittee (o) of a prison or to one or more of the Prison Commissioners, 
or, in the case of a convict prison, to one or more of the directors of 
convict pri 8 ons( 7 >), that a prisoner, not being under sentence of death, 
is insane, thej must call two medical practitioners to their assistance 
and examine the prisoner, and, on being satisfied as to his insanity, 
they may certify, in writing, that he is insane. The Secretary of 
State may thereupon issue a warrant directing the removal of the 
prisoner to the asylum named in the warrant as a criminal lunatic, 
where, unless he is removed by warrant to another asylum, he 
must be detained until he ceases to be a criminal lunatic (q). 

If it appears to the Secretary of State, either from a certificate 
signed by two members of the visiting committee of the prison or 
otherwise, that a prisoner lying under sentence of death may be 
insane, he is to appoint two or more medical practitioners to 
examine tho prisoner and report, in writing, upon his sanity, and 
they, or the majority of them, may certify, in writing, that he is 
insane (r). 

' 667. A person ceases to be a criminal lunatic (1) if he is remitted 
to prison by a warrant of the Secretary of State issued upon a 
certificate from two medical practitioners that he is sane («); (2) if 
he is absolutely discharged by a warrant of the Secretary of State (t); 
(3) when the term of penal servitude or imprisonment to which he 
is subject expires (»). 

668 . When a criminal lunatic, detained in an asylum or other 
place, or in a prison, is about to be absolutely discharged, or his 
term of penal servitude or imprisonment'is about to expire, and in 
the opinion of the superintendent of the asylum or of the governor 
of the prison he is insane and unfit to be at large, the superinten¬ 
dent or governor may give notice, in writing, to a justice who has 
jurisdiction in the locality, or to a member of the visiting com¬ 
mittee of the prison; and the justice, if satisfied, after taking medical 
and other evidence, that the person is insane, must make an order 
for his detention in the asylum specified in the order, and if he is 
discharged within one month from the date of the notice addressed 


title Criminal Law and raocEuimE, Vol. IX., p. 373. It is important to 
notice that no person can be detained daring His Majesty's pleasure unless 
be has been definitely found insane in the verdict; ana see R . v. TebbtU 
(1012), Times, April 'l2th. 

(o) As to tho visiting committee, sec p. 232, ante. 

Ip) As to the directors of convict prisons, see p. 232, ante. 

(q) Criminal Lunatics Act, 1884 (47 & 48 Viet. c. 64), s. 2. The asylum 
is not necessarily a ciiminal lunatic asylum. The practice of the Home 
Office is to avoid removing a lunatic to an asylum befort trial. ^ If he is 
charged with a serious offence, however obvious it may be that he is insane, 
it is considered better that he should be found insane by a jpry. 

(r) Lunacy Act, 1800 (63 & 64 Viet. o. 6), s. 2 (4). 

(s) Criminal Lunatics Act, 1884 (47 & 48 Viet. o. 64), s. 3, 

it) Ibid.. 8. 6. 

(tt) Ibid., 8. ^ 
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to the justice^ he is deemed to be e pauper lunatic (v). -The named 
and addresses of the relations of the lunatic should, if possible, ^ 
inserted in the order, and the order may be amended by the justice 
who signed it, or by another justice if he is unable to act, at any 
time before the lunatic is removed to an asylum (tr). 

SuB'Sect. 2.—(Riminal Lunatic AtyJuma. 

569. An asylum for criminal lunatics may be provided or appro- 

{ >riated by warrant under the Royal Sign Manual (a). Criminal 
unatics may be conveyed to such asylums and confined therein by 
a warrant under the hand of a Secretary of State who may 
appoint a council of supervision and officers (c), and may make 
rules which are binding on the council and officers. These rules 
must be laid before Parliament within twenty-one days after they 
are certified (d). 

670. Any criminal lunatic who has escaped from such asylum 
may be retaken by any officer of the asylum, or by any person 
authorised in writing in that behalf by the Secretary of State (c). 
Any person who rescues a criminal lunatic while being conveyed to, 
or confined in, a criminal lunatic asylum, and any officer who, 
through wilful neglect or connivance, permits a criminal lunatic to 
escape, is guilty of felony (/). Any officer who carelessly allows a 
criminal lunatic to escape may be convicted summarily before the 
justices and ordered to pay a fine not exceeding £20 {g). 

671. Any person employed in n criminal lunatic asylum who 
strikes, wounds, ill-treats, or wilfully neglects any criminal lunatic 
is subject to indictment, and'to fine and imprisonment (/i). 

672. The Commissioners in Lunacy (i) must visit each criminal 
lunatic asylum at least once a year, and report to a Secretary of 
State annually in the month of March. Their report is laid before 
Parliament {k). 

Sub-Sect. 3.— Treatment %n Custody. 

673. The Secretary of State may make regulations for the 
special treatment of imbeciles sentenced to penal servitude or 
imprisonment who are. unfit for the same penal discipline aa 
other prisoners il). 

(v) Aa to the expensos of 'pauper lunatios, see title Lunatics 
Persons of Cnsodnu Mind, Vol. XIX., pp. 488 et seg. 

(tc) Criminal Lunatics Act, 1884 (47 & 48 Viet. c. 64), s. 7. 

(a) Criminal Lunatic Asylums Act, 1860 (23 & 24 Viet. c. 75), s. 1. 

(fr) Ibid., B. 2. 

•(c) Ibid., s. 4. 

(dy Ibid., a. 6. 

(«) Ibid., B. 11. 

[^ Ihid ., B. 12; and see title Criminal Law and Procedure, Vol. IX., 

(o) feriminpl^Umnatios Act, 1884 (47 & 48 Viet. o. 64), a. 12. 

{%) Ibid., ^18. 

(i) Aa to Comniisaioners in Lunacy, seo title Lc^natics and PyRSONS 
or Unsound 'jinm, Vol. XIX., pp. 466 et seq. 

(k) Criminal liuqaticB Act, 1884 (47 & 48 Viet. «■ 64), bb, U, 15. 

{ly Ibid., 9.18. 
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Kotfaing in the Ci'iminal Lunatics Act» 1884 (a), affects > fiid Ssoir. e; ; 
authority of the Crown to make orders for the safe custody of CSrhuhi^' 
persons ordered to be detained during His Majesty's-pleasure (h). 

Suu-Hkot. 4.— Maivterumu of Criminal and Pauj>er TAmaikt. 

674. The maintenance of a pauper lunatic is pnma fade charge- Mainteubivre. 
able to the union which appears to the justice to be his ordinary 
residence when he committed the offence (c). When this cannot be 
ascertained, it is chargeable to the union in which the offence 
appears to have been committed, or, if the offence was committed 
abroad, to the union where the lunatic was apprehended, or, if he 
was apprehended abroad, to the union in which he first landed. 

But if the lunatic was serving in the army or navy when the offence 
was committed, or is the wife or infant child of a man so serving, 
he is primd facie chargeable to the union to which the declaration 
or attestation made on enlistment shows him to belong (c). 

All expenses for the maintenance of a criminal lunatic or of Source of 
removing a person who has become a pauper lunatic are paid from payment, 
public funds. The maintenance of a criminal lunatic in an asylum 
must be charged at the rate paid by unions elsewhere than in the 
county or borough to which the asylum belongs (rf). 

Sub-Sect. 6. - Discharge. 

676. The superintendent of an asylum in which a criminal Report by 
lunatic is detained must make a report to the Secretary of State 
when required and not less than once a year, and the Secretary of asylum. 

State is to consider the case of every criminal lunatic at least once 
in every three years and determine whether he ought to be 
discharged or otherwise dealt with (c). 

676. The Secretary of State may discharge a criminal lunatic Power of 
upon such conditions as he may think fit, and a report of his con- 

dition is to be made to the Secretary of State by such person, at coBdUioua'i ' 
such times and containing such particulars as may be required by discharge, 
the conditions contained in the warrant of discharge (r). If the 
conditions are broken or the conditional discharge is revoked, the 
Secretary of State may by warrant order the criminal lunatic to be 
taken into custody and conveyed to some asylum named in the 
warrant, and the criminal lunatic may then be taken as if he had 
escaped from such asylum and detained therein (/). 

677. When a criminal lunatic is absolutely discharged or his Absolute 
term of penal servitude or imprisonment expires, and the superin- (liscimrge. 
tendeut is not satisfied that he is sane, he must take all reasonable 
means for placing him under the care of some relation or friend or 

in some asylum for the reception of lunatics (^). 

(a) 47 & 48 Viet. c. 64. • 

I () Ibid., s. 13. Aa to such perauna, aee p. 268, emfe. 

1 0 ) Criminal Lunatiua Act, 1884 (47 A 48 YiCt. o. 64), a. 8. 

• (d) Ibid,, a. 10. 

- 0 Ibid., a. 4. 

(/) Ibid., t. 5 (3). 

$) find., a. 6. 
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578. Any order made by a justice under the Criminal Lunatic® 
Aiit, 1884 (/i), has the same elYect as a justice’s order and medical 
certificate made in respect of a lunatic found wandering at large (t). 

579. When a criminal lunatic is absolutely discharged before the 
expiration of a term of penal servitude or imprisonment to which 
he is subject, or is conditionally discharged, a grant from public 
funds may be made by the Secretary of State towards his main* 
tenance until the expiration of his sentence (/,). 


(h) 47 & 48 Viet. c. 64. 

(i) See Lunacy Act, 1890 (53 & 54 Viet. o. 6), and title Lunatics and 
Persons op Unsound Mind, Vol. XIX., p. 608. 

[k) Criminal Lunatics Act. 1884 (47 & 48 Viet. c. 64), a. 10 (2). 
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Part I.—The Law of Prize. 

Sect. 1.— Meaning of “ Pn^c." 

580. “Prize” is the term applied to a ship or "ends captured 
ffurc helli by the maritime force of a belligerent at sea (a), or seized 
in port. 

Tf the ship is, or goods are, captured by a maritime force in 
a port, a creek, or a roadstead—and whether the place of capture is 
one of these is a question of fact—then the prize is a droit of 
Admiralty, and will be condemned as such to the King in his 
Oflice of Admiralty (ft)• But in order to deprive the captors, as 
grantees of the Crown, of the right to the prize, if captured in a 
port or roadalead, the latter must be so connected with the common 
uses of the port as to constitute a’ part of the port in which the 
capture is made, and, further, the ship seized must have come in 
voluntarily or througli stress of weather, and not from a cause 
connected with warlike operations (r). Goods or ships which are 
captured* by the olhcers fmd crew of a ship other than a ship of 
war ai'G also droits of Admiralty (d)- 

(a) The Two Friends (1799), 1 Cli. Rob. 271; Genoa arid its Dependencies 
(1820), 2 Dods. 444. 

(ft) The Ueherienh (1799), 1 Cli. Rob. 227. As to the meaning of the term 
find origin of this special grant, see title Admiralty, Vol. I., p. 76 ; The 
liebeeJcM, sv/pra. The practical result of ships or goods being condemned 
a.s a droifc of Admir.Tlty is that the captors receive no part of the value of 
the piize, whi^^h would, under modern conditions, be paid to the Treasury 
(The Melomane (1803), 6 Ch. Rob. 41). As to captares by a sl^’s boats or 
by tenders, so as to entitle the captors to prize, see ibid.; The Charlotte 
(i804), 6Ch. Bob. 280. , 

(c) The Maria Francoise (1806), 6 Ch. Rob. 282. 

(a) Naval Psiee Act, 1864 (27 & 28 Viet. c. 25), s. 39; and see titl<) 
CONBTlTUIIONAIi Law, YoL VI., p. 445. 
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681. Until, however, the capture has been declared valid by a 8 «ct. i. 
Prize Gonrj;—in other words, until a decree of condemnation has Meanhig ef 
been pronounced by a judicial tribunal, established for the special "Prize.” 
purpose of deciding cases relative to prize—the captured ship or 
goods cannot legally be disposed of, for seizure is always dubious property In 
until adjudication, and the property in the ship or goods seized 
does not pass from the owners to the Crown or its grantees until *** 

a judicial sentence has been pronounced (e). 

582. Lawful prize may be the property of an enemy or of a priremaybe 
neutral (/). Enemy’s property is liable to condemnation as prize, the property 
except in the circumstances hereinafter stated (ff). Neutral property 

is only liable to condemnation when it is being used, or is of a 
nature to be used, in a manner which violates the rules of neutrality, 
in the circumstances hereinafter stated (Ji). 

583. Prize differs from booty, for the former is taken by a Pri*eM 
maritime force (0, and the latter by a land force. Booty is now n 

term only applicable to the property of an enemy, which is siis- 
ceptible of appropriation and in its nature partakes of the chai acter 
of war material (A). There is, however, a species of prize which 
consists of goods, belonging to the enemy state or to a public trading 
company of the enemy exercising powers of government, which are 
taken in a fortress or possession. Booty may also be a ship taken 
in waters defended by or belonging to a fortress or possession. In 
respect of these things a British Prize Court has jurisdiction as if 
they were captured at sea (1). 

Sect. 2.— Prerot/atire Ruihts of the Crown m Prise. 

584. At the moment when a capture has been effected—and this Enemy riiipe 
moment has been held to be the striking of the colours, when this winch are not 
Incurred before actual possession was taken of the ship(OT)—the 
captured ships or goods become prize of the Crown, except when they 

are a droit of Admiralty; for prize is altogether a creature of the 
Crown ; no man has, or can have, any interest but what he takes as 
the mere gift of the Crown (n). This right of the Crown to the 


(e) The Flad Omn (1779), 1 Ch. Rob. 135; The Henriek and Marin 
(1799), 4 Ch. Rob. 43: hievene v. Bagwell (1808), J.5 Ves. 139; and as to 
the effect of condemnation, see, further, pp. 284 et seq., poet. 

if) A neutral is at liberty to purchase either goods or merchant ships 
from a belligerent, even after war has broken out, and any transfer wlioro 
war is not imminent is good against a captor; but. when a state of war 
exists or is imminent, a mere transfer by documents is not sufllcient to 
change the property, ns against the captors, while it is in traneHu 
(Sorensen v. 7i., 2'hc Ariel (1867), 11 Moo. P. C. C. 119; Sorensen V. B., 
The BnUiea (1856), 11 Moo. P. C. C. 141). 

(a) See p. 278, post. 

(A) See p. 279, post. 

(i) Genoa and Us Dependencies (1820), 2 Dods. 444. • 

(k) 2 Oppenheim, International Law, p. 144; see ibid, Vol, I., p. 98 
(Booty of War). 

(Z) naval Prize Act, 1864 (27 &; 28 Viet. c. 25), s. 34; see titles Ajmi- 
RALTT, Vol. I., p. 78; Constitutional Law, Voi. VI., p. 446. 

(w) The Eebeekah (1799), 1 Ch. Rob. 227. 

(n) The Blsebe (1804), 5 Ch. Bob. 173 (where it was held that the 
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possession of a prize involves the right to make grants of the whole 
or part of the captured ship and goods to any person, the Lord High 
Admiral (o) or to the actual captors (p). 

Sect. 3. —Validity of Capture. 

Sub-Sect. 1.—TKA«n Caphm it Lavful. 

585. Capture of an enemy ship or enemy goods is always lawful, 
unless it be of a ship employed exclusively in a coast fishery, or of 
a small boat employed in local trade (g), or of a ship employed on 
a religious, scientific, or philanthropic mission (r), or of a cartel ship 
employed, or about to be employed, in the conveyance of exchanged 
prisoners of war (s). 

586. A ship which is sailing under the colours and pass of the 
belligerent state is deemed to be an enemy ship, and conversely a 
ship sailing under neutral colours and pass is a neutral ship (t). A 
transfer of property of a ship or goods in transitu does not take 
effect till after delivery, unless made before the outbreak of war (ii), 
and a ship may still be an enemy ship after a sale to a neutral, 
Avhether immediately before or during a war, unless such transfer is 
absolutely bond fide{v), and completed by payment of the whole 
purchase-money (?u). 

587. Commercial domicil is the test of nationality for the 
purposes of prize law; therefore any person is an enemy quoad a ship 
or cargo who resides and carries on trade in enemy territory, and 


Crown can release property seized before adjudication and against the 
will of the captors), in Tm Mercurius (1798), 1 Ch. Rob. 80, it wan held 
that the captors may, agaknat the wish of the Crown, proceed to adjudi¬ 
cation. 

(o) As to the office of the Lord High Admiral, see title Constittttionai. 
Law, Vol. VI., p. 419 ; Vol. VII., pp. 88 et teq. 

ip) The earliest recorded grants to captors are of the year V242 
(Marsden, Early Prize Jurisdiction and Prize Law in England, English 
Historical Review, Vol. XXIV., p. 676) ; and see title Constitutional 
Law, Vol. VI., pp. 444, 446. 

iq) Convention relative to certain rentrictions on the Exercise of the 
Right of Capture in Maritime War, 1907, art. 3 (American Journal of 
Intematioual Law (Official Documents), Vol. II., p. 167); see also The 
Young Jacob and Jolumna (1798), 1 Ch. Rob. 20 ; and The Idesbet Van den 
Toll (1804), 6 Ch. Rob. 283. 

(r) Convention relative to certain restrictions on the Exercise of the 
Right of Capturo in Maritime War, 1907, art. 4 (American Journal of 
Intomational Law (Official Documents), Vol. II., p. 167). 

(«) The Daifjie (1800), 3 Ch. Rob. 139 ; La Oloire (1804), 5 Ch. Rob. 193. 

- (t) The Vrov> Elizabeth (1803), 6 Ch. Bob. 2 (the colours and pass are 
condusive as to the character of the ship, but not conclusive as to that of 
the cargo ; see The Vreede Scholtya (18()4), 6 Ch. Rob. 6, n.); The PHmut 
(1854), Spinks, 48; The Industrie (1864), Spinks, 54. 

(«) The Frow Xorgaretha (1799), 1 Ch. Rob. 336. 

(w) The Bemon (1708), 1 Ch. Rob. 102; The Welvaart (1799), 1 Ch. Bob. 
122; MercA; (1864), Spinks, 98 ; TAs Rapid. (1864), Spinks, 80; 

The Sotdaeie .(J654), Spinks, 104. ^ i, 

(w) TheBi^ea (1866), Spinks, 264; Batten v. R.. TAe Xmia (1857). 11 
Moo. P. 0. C. S71. A lien gives no right of property in a prise as agaiUst 
a captor (The tdft. (1854), Spinks, 26). 
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has not divested himself of this hostile character bj bond /tde putting 
himself in motion to quit the enemy territory (x). Conversely, a VaKdltyef. 
person of enemy nationality who carries on business in British, Gairtuire. 

allied, or neutral territory is not an enemy in relation to his upon 
property (a). But if a person carries on business in enemy as well propertp^ 
as in British territory, he is, for the purposes of property belonging 
to him as a merchant of the belligerent state, if the property is 
captured at sea, regarded as an enemy subject (h). 

5B8. Capture of a neutral ship is lawful when she commits a Capture 
breach of neutrality by breaking, or attempting to break, a blockade, of xhip 
This offence is committed when a ship sails on a voyage with an 
intention to break a blockade; and, when this occurs, she is, from 
the moment of sailing, liaUe to capture (c), unless in the course 
of the voyage a clear variation of intention supervenes (d). Again, 
an offence against neutrality may be committed if a ship anchors 
near a blockaded port((!), or approaches without necessity within 
the protection of the shore (/), for in such and similar cases the 
facts raise a presumption of guilt. If a ship has broken a blockade, 
she remains liable to capture until she has reached her port of 
destination (y), provided the blockade is still in existence, for the 
moment a blockade is raised the ship is no longer in a state of 
guilt (h). 

589. A ship is not liable for a breach of blockade if she enters when a ship 
or attempts to enter a blockaded port after being informed by a ’a not liable 
belligerent ship of war of the blockading squadron that the port is 
not blockaded (i), nor if she does so in consequence of an absolute 
or unavoidable necessity (k), in other words, of an imperative and 
overruling compulsion (2). Nor is she liable to capture if she leaves 
a blockaded port in ballast, or with a cargo bond fide purchased and 
delivered on board before the commencement of the blockade (m). 


(«) Tlui Indian Chief (1800), 3 Ch, Rob. 12 ; The Ann (1813), 1 Dods. 
221; Oremidi v. PoweU, The (Jerasimo (1857), 11 Moo. P. C. C. 88 ; The 
Aina (1854), Spinks, 8, 10. 

(a) The Danotte (1802), 4 Ch. Rob. 255, n., H. L.; The Postilion 
(1770), Man-. 246. 

(5) The Jonge Klaaeina (1804), 5 Ch. Rob. 297 ; and see title Conflict 
OF Laws, Vol. VI., op. 196. 196. 

( 0 ) The Oolambia (1799), 1 Ch. Rob. 154. 

(a) The Imina (1800), 3 Ch. Rob. 167. 

(s) The Neutrcditet (1805), 6 Ch. Rob. 30. 

(/) The Charlotte Christine (1805), 6 Ch. Bob. 101; The Oute Erwartung 
(1805), 6 Ch. Rob. 182. 

(p) The Weehaart Van Pillaw (1799), 2 Ch. Rob. 128; The O^ral 
BantiUon (1805), 6 Ch. Rob. 61 ; The Juffrow Maria Sehroeder (1800), 3 
Ch. Rob. 147. 

(h) The Ideate (1607). 6 Ch. Rob. 387, 395. 

(<} T^ Ntmtwme (1799), 2 Ch. Bob. 110; The Nancy. (1809), 1 Act. 67. 
.(h) The Eurtige Bane (1799), 2 Ch. Rob. 124. 

(1) The Fortuna (1803), 5 Ch. Rob. 27 ; see also SThs OharhUa (1810), 
Eww.dMSXwbere the qaestion of necessity was left to the Trinity Mi^ts)) 
Myder, The Panaghia tthoinba (1858). 12 Mon. P. C. Ci’ 168. 

ien) The Frederick MOke (1708), 1 Cb. Rdb. 86; The Vroitw JvdUh 
(1700), 1 Ch. Rob. 150. 
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hut a ship is liable to capture if, outside a blockaded port, shd 
loads cargo which has beeu brought out of such port ia another 
craft (n). 

590. In order to render a ship guilty of a breach of neutrality 
so as to be liable to eaptuie .and coudetanation, notice of the 
blockade must have reached the master of the neutral ship. 
The simplest form of notice is one of actual notification to those on 
board, as by the commander of a sliip of a blockading st^uadron, 
if supported by u blockade in fact {o). 

691. Where there has been a blockade notoriously in existence 
for some length of time, the master of a ship coming out uf a 
blockaded port is presumed to have notice of such blockade (ji),* 
and, where there lias been a diplomatic notification of a blockade 
to neutral powers, the master of a neutral ship will he pre.suined 
to have kiiosvledge of it after a reasonable time lias elapsed from 
the time of notification (</). 

A ship is Jiable to condemnation for breach of blockade if the 
knowledge of the blockade is that of tije master only, how’e\eL' 
innocent the owners of the ship herself may be(r). The master is 
in law the agent also of the cargo owners, and, if the sliip is con¬ 
demned fur breach of blockade, and the blockade was known or 
might have been known to the owners of the cargo at the time when 
the shipment was made, and they might, therefore, by possibility 
have been privy to an intention of violating a blockade, such 
privity is assumed as an irresistible inference of law, and it is not 
competent to the cargo owners to rebut it by evidence («). 

592. A blockade, the object of which is completely to prevent 
ingress to and egress from a port, in order to be valid must be 
effective—that is, it must be maintained by a force sufficient lo 
enforce it (t), and must not be relaxed by remissness on the part of 
any of the blockading ships, or by irregularity in the exclusion of 
ships (a). A temporary and voluntary withdrawal of a blockading 
force does not, however, invalidate either the effectivenfcss or the con¬ 
tinuance of a blockade (^), aa does a withdrawal of the blockading 

(») The Maria (1805), 6 CL. Bob. 201 ; The LUette (1807), 0 Cb. Bob. 
387. The transfer of a cargo already loaded, from a ship to Hghters, and 
its retransfer to the same ^ip, is not an infringement of this exception 
(The Otto and Ola/(1866), Spmks, 257). 

(o) The Morouriue (1708), 1 Ch. Bob. 80; The Nevtunua (1799), 1 Ch. 
Bob. 170; The Johanna Maria (1866), 4 W. B. 106, P. 0. 

(p) The Vrouw Judith (1799), 1 Ch. Bob. 160. 

• Iq) The Jonge Fetronella (1799), 2 Ch. Bob. 131; The Calypso (1799), 

2 Ch. Bob. 298 ; The Adelaide (1801), 3 Ch. Bob. 281. 

(r) The Columbia (1799), 1 Ch. Bob. 154 ; The Vrouw Judith, supra. 

(«) Baltazsd v. Ityder, The Panaghia Bhotnba (1858), 12 Moo. P, C. C. 
168. 

(t) The yaney (1S09). 1 Act. 57. 

(a) The Jvffrow Maria Schroeder (1800), 3 Ch. Bob. 147; The Solla 
(1807), e Ch. Bob. 364, 872. 

(5) The Ooitmbia, auwa ; The Frederick Molke (1768). 1 Ch. Jloh. 861 
The Franeiska and the Johamna Maria (1855), Spinks, 287, P. C.T and «eo 
tiUo CotlSTlTUXlONAX, Law, Vol. YI., p. 447, notes (a)—{e). 
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ships by compulsion of a belligerent (r), until the blockade has been *• 

shown to have been resumed (d). Further, in order to be valid, a Validity of 
blockade, ii commenced under a dijdomatic notification, must be C aptur e, 
in fact of as great extent as is stated in the notification (e). 


693. Capture of a neutral ship and cargo is also lawful if the CJaptH™ ot 
latter is aWlutely contraband (/), or, in certain circumstances, 
when it is only conditionally contraband, if the real destination is 
not a neutral port (g). 

Goods which are fit only for warlike purposes are absolute Abnolute and 
contraband; goods suitable for purposes of war or peace are con- conditional 
ditional contraband (A). con ra n. 


594. The real destination of goods which are conditional contra- Real dostina- 
band is the tost of their liability to capture. If the port to which Ij'^^traband 
they were being carried is a general commercial port, then it is ' 
presumed that the articles were intended for civil use, and they 
are not liable to capture. If, on the other hand, the port is one 
of naval or military equipment, then it is presumed that ttie 
articles were intended for military use, and they are liable to 
capture (i). 


{r) The Jloffnung (ISO.'i). 6 Th. Fob. 112. 

\d) The Triheten (180.5), (5 Th. Fob. H5. 

(e) The IJcrmcIc and Mnrni (1799), 1 Ch. Rob. 146; The FrnneieJca 
and Ike Johanna Marta (ISS.")), Spinks, 287, F. 0. 

(/) The Charlotte (1804), 5 (Jh. Rob. 30.5. As to articles wliioli are usually 
treated as .absolute conirabiiiul, see 2 Oppenbeiiii, International Law, 
pp. 422—423. As to breach of warranty of neutrality in relation to 
marine insuranee, see title lNSuii.\NCK, Vol. XVII., pp. 421, 422. 

(g) The Imina (1800), 3 CJi. Hob. 167; Ifobbs v. Henning (1864), 17 
C. B. (N. s ) 791. 

(h) The declaration of London ([Cd. 4634] 1909, pp. 77—79) has no legal 
effect in the Prize Courts of Great IJiitain, nor does it form any part of 
British ]irize law unless and until it is r.atified, but the list of articles 
regarded as absolute contruband may be usefully referred to ns indicating 
the view agreed to by representatives of the principal States in 1000. Ibid,, 
art. 22, provides that the following articles may without notice be treated 
as contraband of war under (ho name of absolute contraband :—(1) Arms 
of all kinds, including arms for sporting puriiosos and their distinctive 
component parts ; (2) projectiles, charges, and cartridges of all kinds and 
their distinctive component parts; (3) powder and explosives specially 
prepared for use in war; (4) gun-mountings, limber boxes, limbers, mili¬ 
tary waggons, field forges and their distinctive component parts; 
(5) clothing and equipment of a distinctively military character; (6) all 
kinds of harness of a distinctively military character; (7) saddle, draught 
and pack animals suitable for use in war; (8) articles of camp equipment 
and their distinctive component parts; (0) armour plates; (10) w^hips, 
including boats and their distinctive component parts of such a nature 
that they can only be used on a vessel of war; (11) implements and 
apparatus designed exclusively for tho manufacture of munitions of war, 
for the manufacture or repair of arms, or war material for use on land or 
sea. Jbiii., art. 23, provides .that articles exclusively usdd for war naay 
be added to the list of absolute contraband by a daiilaratinn which 
must-^be notified to the Governments of neutral powers or their 
i^pTttatttatives. 

G) The Jonge Margaretha (1799), 1 Ch. Rob. 189; The Ed/aard (190l)| 
4 Qi. Rob, j ihp (1$00), 3 Cfe. Rob. 108, 
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For the purposes of the above test the port of des tination of thft 
ship is assumed to be the destination of the goods (j). 

595. Capture of a neutral ship and her cargo is also lawful 
if she is employed by a belligerent state to carry persons in its 
military or naval service (/>.), or officers of the civil service 
of the belligerent state sent out on public service, and at the 
public expense, when such persons will be intimately connected 
with the hostile operations (/)• A ship which has become liable to 
capture for the above reasons is not exempt because her employ¬ 
ment has been under duress by the belligerent, and she remains 
liable after the conclusion of the service if she is still under the 
control of the belligerent (m) nor does the ignorance of the master 
exempt the ship from the above liability (n). 

596. Capture of a neutral ship is also lawful if she carries 
despatches of a belligerent state—that is, official communications of 
official persons on affairs of state (o) between places in the possession 
of the belligerent state (p). The carriage of despatches from the 
ambassador of a belligerent state, wlio is i esident in a neutral state, 
to the Ixilligerent state is not, however, a breach of neutrality (9). 
Nor does the carriage of despatches, if contained in postal corre¬ 
spondence, make a ship liable; postal correspondence, whether 
official or private, being inviolable, either on a neutral or a 
belligerent ship (r). 

Snu-SlSC'T. 2. - Where Capture ia Lawful. 

697. Capture is lawful in any waters, except the territorial 
waters of a neutral state (ji). Such territorial waters are estuaries 

(j) The Kichmond (1804>. 6 Cli. Rob. 325. As to tli« doctrine of con¬ 
tinuous voynge, see the memorandum by Great Britain to the Naval Con¬ 
ference of 1908 ([Cd. 4566J 1909, p. 37), and the cases there cited; TAe 
Nana (1806), 5 Cli. Rob. 366; The Waiium (1806), 5 Ch. Rob. 386; The 
Jange Pieter (1801), 4 Ch. Rob. 70; Seymour v. Tjondon and Promtu-iid 
JUnrine Inmranee Co. (1872), 41 L. J. (C. P.) 193 ; Ilohbt v. Henung 
(1866), 11 .lur. (n. s.) 223). In vei-x exceptional cases where a prize 
could not, from the condition the ship, be brought into a port in the 
British dominions, i.he court has condemned it v^en brought into a 
neutral port {The Polka (1864), Spinks, 67); see also The Henriek and 
Maria (i799), 4 Ch. Rph. 43; and see p. 283, post. 

(A) The Friendship (1807), 6 Ch. Rob. 420 ; The Orozembo (1807), 6 Ch. 
Rob. 430.' This rule would nbt apply in the case of a soldier travelling as 
an ordinary passeiiger at his own expense {The Friendship, supra, at 
p. 429). 

(1) The Orozembo, avpra, at p. 436. 

(fw) The Carolina (1802), 4 Ch, Rob. 256. 

(n) The Orozemho, supra. 

* ( 0 ) The Carolina (1808), 6 Ch. Rob. 461, 40.’5. 

(«) The AUilanta (1808), 6 Ch. Rob. 440; The Carolina (1808), 6 Ch 
Rob. 461. 

(g) The CaroUna (1808), 0 Ch. Rob, 461. 

(r) Conventibn relative to certain restriptions on the Exercise of the 
Right of Capture in Maritime War, 1907, art. 1 (American Journal of- 
intemarionaf Law (OfTicial Documents), Vol. II., p. 107). 

(«) Conventioti respecting the Rights and Duries of Neutral In 

Naval War, 1007, art. 2 (American Journal of International Law yP0|Uia)' 
Jppcuipents), Vo|. U., p, 167>; 'Phe Fortuyn (IT60), 
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of rivers and the maritime belt within three miles of the BhoM0, 
or waters which are bays within such neutral territory. As regards 
bays, thera-iis a general admission that they are within the territory 
of the riparian* state if the entrance is not wider than six miles (a). 

59$. Capture in the open sea is not lawful when the act of 
hostility has its commencement within neutral territory, as when 
a ship of war anchored in neutral waters sent out boats and 
captured an enemy ship in the open sea(t). 

599. If an enemy ship is captured within neutral territory, any 
claim made for violation of neutrality must be made by the neutral 
state whose rights have been infringed, and not by the owners of 
the captured ship (cX 


Sect. 4. — Rights and Duties of Captors. 

600. The commander of a l)ellig6rent ship of war has a right 
to visit a ship and examine her papers. If the visiting officer *js 
not then satisfied that the ship is not liable to detention, he has a 
right to search her, even though she is a neutral ship under 
national convoy (d), and if there is sufficient cause she may be 
detained. Opposition to this right of visit and search by 
resistance on the part of the master of the ship subjects her and 
her cargo to condemnation (e); and if there was no fair ground or 
probable cause for suspicion the Prize Court (/) may decree restitu¬ 
tion with costs and damages (g). If with little or no fault on her 
part the ship is involved in suspicion, simple restitution will be 
decreed (/t)> but if a ship, though not liable to condemnation, has 
by her own misconduct occasioned her capture, she will be restored 
subject to payment of costs to the captors <(i). 

601. When a ship is detained, it is the duty of the officer in 
command of the belligerent ship of war which has made the capture 
to send in the prize for adjudication to a convenient port in the 
British dominions as soon as possible, otherwise he may be liable to 
pav damages and costs (/). “ Convenient ” is a general and also a 

Ths Anna (ISOfi), 5 Cb. Bob. 373 ; The Vrow Anna Catharina (1803), 
6 Ch. Rob. 15. 

(o) 1 Oppeaheim, International Law, pp. 246 et seq. 

(bj The Twee Qebroeders (1800), 3 Ch. Rob. 162; The Anna suma. 

(c) The Twee Oebroeders, supra ; The Eliza Ann (1813), 1 Dods, 244. 

(d) The Maria (1799), 1 Ch. Rob. 340. 

(«) The Maria, supra ; The Catherina Elizabeth (1804), 6 Ch. Rob. 232. 

(h See pp. 286 et seq., post. 

(a) The OHaee (1855), Spinks, 174; The Peaeook (1802), 4 Ch. Rob^*185 ; 
The Nemesis (1808), Edw. 60 ; The Fortuna (1866), Spinks, 307. 

(h) The Caroline (1866), Spinks, 262. 

(i) The Ostsee, supra. 

ij) The Elsehe (1804), 6 Ch. Rob. 174; The FeacoeJc (1802), 4 Ch. Bob. 
186; Cremidi y, Powell, The Oerasimo (1867), 11 Moo. P. C. C. 88, It'has 
b4M' held that the condemnation of a ship taken into an allied port is 
valid krhs Christopher (1799), 2 Ch. Bob. 209), a'ld that.condemnation, 
of a ship taken' into a neutral port may be valid under peooUat" 
oirouaistances (The Polka (1864), Spinks, 57; see note (j), p. 282, anU), 
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relative terra. It has been held that to fall within this term ( 1 ) the 
port should be one wherein the prize can enter with the cargo on 
board and lie in safety ; (2) the port should be one which is in easy 
communication with a Prize Court (k); (8) the port should also be 
as near as possible to the place of capture (Z). 

If the captor takes the prize to a port which is not convenient 
and the ship is ultimately released, the captor may be condemned 
to pay demurrage in respect of the loss of time caused by his 
improper conduct («t). 

If a ship is rescued by her crow out of the hands of the prize 
crew, and is retaken, the rescue renders both ship and cargo liable 
to condemnation (n). 

602. The captors are answerable in costs and damages if due 
care is not taken iu bvi'iging in a ])rize for adjudication and if 
damage to or loss of the prize ensues through the negligence of the 
captors’ agent, siicli as the prize muster but they are not 
insurers and are not answerable in the absence of negligence (p). 

The primary duty of the captors of an enemy ship, as alieady 
stated, is to bring the ship into port for ad; udication, so that it may 
1)0 judicially ascertained if she is enemy property, or neutral pro¬ 
perty liable to capture, and so j)reveiit mistakes by the captors (7). 
if the captured shii) is neutral or has a licence from the captors’ 
country, she may not be destroyed by the captors (/■); tlierefore, if a 
neutral ship or a ship piotected by a licence is desti’oyed, how¬ 
ever meritorious such act may be as far as the belligerent stale 
is concerned, the neutral or protected shipow'ner is entitled to full 
compensation for tlie loss of his property (.s). 

Sect. 5. — Condemnation of Prize. 

603. The object of bringing in a captured ship or cargo for 
adjudication is that a sentence of condeimiation may be pronounced 
by a competent court, namely, the Prize Court {t), decreeing the 
capture to have been rightly made (m). 

(/r) The WatihimjtOH (180(1), 6 Ck. Kob. 275. As lo Piizc CiuirU and 
their jurisdiction, see p[>. 285 et eeq., ^Mst. 

(1) The Anna (1805), 5 Ch. Kofi. 373. 

(to) Ihe WUhelmsbeig (1.8U4), 5 Ch. liob. 143; The Catherina Elizabeth 
(1810), 1 Act. 309. 

(n) The Dtepatch (ISOl), 3 Ch. Rob. 278. 

(o) The Der Mohr (1800), 3 'Ch. Rob. 129 ; The Der Mohr (1802), 4 Ch. 
Rob. 314 ; The 2feme>>is (1808), £dw. 50. The prize master is the person 
in command of the prize. 

(p) The John (1818), 2 Dods. 336 ; The Maria and Vrow Johanna (1803), 
4 Ch. Rob. 348. 

(q) The Felicity (1810), 2 Dods. 381; The Gerasimo (1867), 11 Moo. 
Pt 0 C 88 

(r) The Acteon (1815), 2 Dods. 48 ; The Felicity, supra. 

(«) Ibid. As to (he right to destroy neutral iiroperty at sea, which, if 
brought in, must have been coudemued under the law of blockade or 
contraband, seetWestlake’s International Law, 1907, Part II., p. 318 ; and 
as to the rule relaling to such destruction, winch will prevail between 
countries which may have ratified the Declaration of Loudon, see also 
Declaration of iKinduu, arts. 48—52 ([Cd. 4554J 1909, p. 86). * 

' it) See p. 28S, poet 

(u) The HenrUfk and Maria (1790), 4 Ch Rob. 43. 
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A sentence of cowdemnation is necessary in order to vest the pro¬ 
perty in the captors or in their transferees (v), and is conclusive afl 
regards tha property in the copdenined ship or goods (x). 
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Part II.—Exercise of Jurisdiction. 


Skct. 1 .— lintish Prize Courts. 

iSi'k-Sk<,''j'. \.~Thti I’ltKe Court in the United Kvujdim. 

604- Juristlictiou in all matters of pri/e in the United Kingdom Jurisdiction 
is exercised bv the High Court of Justice (a), and all such mutters of the HigU 
are, subject to liiiles of Court, assigned to tlie Probate, Divorce, and 
Adinirulty T)ivi.sion of that court. Tbe jurisdiction extends to all 
prize matters arising on the high seas, or in any part of His 
Majesty’s dominions, or in any place where His Majesty has juris¬ 
diction (/>). 'J'bis jurisdiction is permanent, and, unlike that of tfie 
Prize Courts in British possessions (c), requires no commission from 
His Majesty, proclamation of war, or other executive act to bring it 
into oiJeration. The High Court has jiovver to enforce all orders of 


(r) The Find Oyeu (1799), 1 Ch. Hob. 135. 

(*) The FurisJtima Coneeytion (1805), 6 Oil. Hob. 45; The Vifioria, 
otlu*rwist* Alfred the Great (1809). lidw. 97. In The Cornelia (1810), 
Kdw. 244, it was held that a Hritish owner, whoso ship hud been con¬ 
demned by a foieign Prize Court, had no right to the possession of the 
ship when subsequently recaptured ; but, as to the right given by statute 
to the owner to have his recaptured property rcstoied on payment of 
salvage, see p. 293, post. 

(«) See title Couitxs, Vol. IX., pp. 51 et «eq« 

{b) See Judicature Act, 1891 (64 & 55 Viet. c. 63), s. 4 (1), (2). amended 
by Statute Law Revision Act, 1908 (8 Edw. 7, c. 4); Naval Prize Act, 
1864 (27 & 28 Viet. c. 26), s. 4; and see title Aumiraltt, Vol. 1 , p. 78. 
Prize jurisdiction was formerly exercised by the High Court of Admiralty 
under a commission issued by the Crown; later it obtained a atatutoi y 
jurisdiction (Naval Prize Act, 1804 (27 & 28 Viet. c. 25), ss. 3, 4), and thw 
jurisdiction was transferred to the High Court of Justice by the Judicature 
Act, 1873 (36 & 37 Viet, c. 66). All questions and matters in ScoUuiid 
relating to prize and capture in war and the condemnation of ships 
as such is vested solely in the Probate, Divorce, and Admiralty 
Division (see Court of Session Act, 1829 (6 Geo. 4, o. 120), a. 67; Judica¬ 
ture Act, 1873 (36 & 37 Viet. o. 66), s. 34 (3)). The jtirisdictioii of the High 
Court of Admiralty entirely excluded that of the courts of common law in 
any matter relating to prize ; see Le Caux v. Eden (1781). 2 Doug. (K. b.) 
694 ; Faith v. Pearson (1816), 6 Taunt. 439 ; The Elise (1854), Spmlu, 88, 
97; Mitchell v. Eodney (1783), 2 13ro. Pari. Cas. 423. For the histo^ of 
prize jurisdiction of the High Court of Admiralty, see judgment of Lord 
ManSVield in Lindo v. Bodney (1782). 2 Doug. (k. b.) 612, n. ; M^rsden, 
Early Prize Jurisdiction and Prize Law in England, English Historical 
Review, Vol. XXIV., p. 676. It was asserted by Lord Stoweix that the 
Prize Court was an international court which administered the law of 
nations [The Maria (1799h 1 Ch. Rob. 340; The WaUinqham Packet 
(1799), 2 Ch. Rob. 77 ; The Recovery (1807), 6 Ch. Bob. 341, 349), but this 
view is now rightly regarded as questionable; see 2 Oppenheim, Inter- 
Datiomd Law, p. 474. Appeals in prize oases lie to tha Judieial 
Committee of the Privy Council; see pp. 287, 290, post; title Coom# 
VM. IX.. p. 28. note (a)/ 
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Colonial Courts of Admiralty or Viae-Admiralif Prize Courts in 
prize matters, and of the Judicial Committee of the Privy Council ^ 
in prize appeals (d). w 

605. The prize jurisdiction of the Hip;h Court extends to all 
matters relating to booty of war («), to any ship or goods taken by any 
of His Majesty’s naval or naval and military forces while acting in 
conjunction with the forces of an ally (/), and to any ship or goods 
taken by any of Ilis Majesty’s naval or naval and military forces 
in a land expedition against a fortress or possession of the enemy, 
if the goods belong to the enemy state or to a public trading com¬ 
pany of the enemy exercising lowers of government, or if the ship 
is taken in waters defended by or belonging to the fortress or 
possession (g). 

*- 606. The High Court nas jurisdiction also on a petition of right, 

in case the subject-matter of the petition or any material part thereof 
arises out of the exercise of any belligerent right on behalf of the 
Crown, or would be cognisable in a Prize Court within His Majesty’s 
dominions if the same were a matter in dispute between private 
2 >f’raons (k). 

Sdb-Skoi'. 2.—-Prize Courts in Brittah Ponaeasions. 

607. Prize jurisdiction in a British possession is vested in the 
Colonial Court of Admiralty or in the Vice-Admiralty Court (i). 

608. The jurisdiction is not inherent, but is derived from a 
special commissiou from His Majesty or warrant of the Admiralty 
authorising the court to act as a Prize Coiirt (k). A Vice-Admiralty 
Court may, by commission or warrant, be established at any place 
in a British possession simply for the purpose of so acting (/c). 

The commission or warrant may be issued at any time, notwith 
standing the existence of'peace, but the jurisdiction is defined by 
and limited to the terms of the commission or warrant which 
authorises the court so to act, and cannot be exercised until a 
proclamation has been made by the Vice-Admiral of the possession 
that war has broken out (Z). 

The jurisdiction is local, being confined to the adjudication of 
property brought within the defined limits (m), except that every 
Prize Court in any British possession has power to and must 
enforce, within its jurisdiction, all orders and decrees of the 
.Tudicial Committee in prize appeals and of the High Court in prize 
causes (»). 

(d) Naval Prize Act, 1864 (27 & 28 Viot. o. 25), s. 4, 

(e) Banda and Kirwee Booty (1866), L. R. 1 A. & E. 109; and see title 
Aomiralty, Vol. I., p. 78. 

< (/) Naval Prize Act, 1864 (27 & 28 Viet. c. 25), s. 36. 

(a) Ibid., s. 94. 

(A) Ibid., B. 62 1 and see title Crown Praotics, Vol. X., p. 30. 

(i) For details of the jurisdiotion of Colonial Courts of Admiralty and 
their relation tqi, the Vice-Admiralty Courts, see title AD]aRAi.TT, Vol. 1.,. 
p. 140: and see title Dependencies and Colonies, Vol. X.. p. 657. 

(k) Prize Courts Act, 1894 (57 & 58 Viot. o. 39), s. 2 (ft>. 

(l) Ibid., a.,2il), (2). * 

« (m) !the Gam and llagdalena (1800), 3 Ch. Rob. 68; and see J^ikyns; ' 
ritish Rule and Jurisdiction beyond the Seas. 

' (a) Naval Prize Act, 1864 (27 6t 28 Viot. 26), s. 9. As to prize , 

appeals, see note (b), p. 286^ ante, pp. 287, 290, poet. . < 
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609. His MajoUt^ has powar to create oi^ide Britiajb tertitor;!^ a 
court having powers over persons, other than British snbjeots, in 
any place where he enjoys jurisdiction over such persons, and it is 
therefore within the power of the Crown in such cases to establish 
a Prize Court outside British dominions (o). 

Sub-Sect. 3. —Tlu Privy Countif. 

610. The Judicial Committee of the Privy Council has juris¬ 
diction to hear and report on on appeal from any order or decree of 
A British Prize Court, and may therein exercise all such powers as 
for the time being appertain to it in respect of appeals from any 
Court of Admiralty Jurisdiction, and all such powers as are vested 
in the High Court of Justice in prize matters, and all such powers 
as were wont to be exercised by the Commissioners of Appeal in 
Prize Causes ( p). 

Sect. 2 .— Procedure (q). 

611. A cause for the condemnation of a ship as prize must be 
instituted in the name of the Crown, hut the proceedings, with the 
consent of the Crown, may be conducted by the captors (r). Other 
causes may be instituted in the names of the parties (s). 

619. The cause is commenced by the issue of a monition, a 
document somewhat analogous to a writ of summons, out of the 
Begistry, that is, in causes in Great Britain, the Admiralty Registry. 

The monition is served hy the marshal or his substitutes, who 
must for this purpose afdx it upon the Boyal Exchange, or such 
other building in the City of London as the judge shall direct, and 
the monition and service thereof must bo advertised in one or more 
newspapers (t). 

The monition must be filed within twenty days of its service, 
and, if issued in respect of a neutral ship,'notice of it must be sent 
the registrar to the consul of the neutral state (a). 

613. Any person claiming an interest in or against the ship 
proceeded against may, before final adjudication, enter an appear¬ 
ance (i>), and after such appearance he must make a claim, in a 

(o) Poroign Jurisdiction Act, 1890 (63 & 64 Viet. c. 37). In 1888 a 
British Prize Court was establishod in Zanzibar, Ihe Sultan of Zanzibar 
being at that time an ally of Her late Majesty and independent. 

(p) Naval Prize Act, 1864 (27 & 28 Yiot. o. 26), s. 6; and see title 
COUBTS, Vol. IX., p. 28. 

(ff) The procoediiw of the Prize Court in Great Britain are governed hy 
(he Rules of Court of 20th October, 1898 (Stat. B. & 0. Rev., Vol. IX.. 
Navy, pp. 128 et seq.) (hereinafter referred to as Prize Buies), which leave 
Uie procedure practically the same as that in force in the time of the 
Napoleonic wars. In the Naval Prize Bill, 1911, as it passed the House 
of Commons, the provisions of the Naval Prize Act, 1864 (27 & 28 Viet, 
c. 26). as to certain forms of procedure, innludine monition and citation 
and the standing interrogatories, were omitted. It is probable, therefore, 
that these Buies will be brought more into accordance with ihe present 
practice before any future war brings them into operation. 

(r) A prize cause may be commenced after the cessfftion of a war 
(CdH^ ez JSialharim (I860), Lush. 142). 

(s) Prize Bales, r. 2. 

(t) iW.. tr. 3, 18, 16. 
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specified form, which must be filed in the Eegislfy and verified by 
ufiulavit (r). A claimant may be compelled to give eecarity for 
costs (d). * 

614. Two preliminary steps are obligatory on cnptors: (1) the 
making of an affidavit, which must be sworn within three days 
after the sliip is brought in for adjudication, as to ship papers 
which mubt be exhibited to the affidavit (c); (2) there must be an 
examination on standing interrogatories, that is, in a form specified 
in the appendix to the Buies, of persons from the captured 
ship (./). 

615. There is a first hearing upon the answers to the standing 
inten’ogatories and on the ship papers. But no ship may be con¬ 
demned for a 3 ear and a day from the return of the monition, 
unless there is biiflicient proof at the first hearing that it is an 
enemy ship or ib otherwise liable to condemnation (</). There may 
tlieu, in the duscrotion of the court, be a second hearing; further 
l^roof is thereupon ordered, and the hearing is on the oral 
examination of witnesses or on affidavit (/i). 

616. If a captor does not proceed as above stated, a claimant 
may, if the ship is still detained, apply for a monition against the 
captor to proceed (t), or, if, owing to the release or loss of the 
pri;se, he wishes to claim damages and costs, he may issue a 
similar monition for that purpose (A). 

617. Pleadings are not required unless ordered by the judge (Z). 


(r) Prize llulea, r. 23. This affidavit must, inter nZiu, state the residence 
of the claimant, and must.show that the claimant has a locva tlandi [The 
Patiftja jirapaviotitia (1836), Spinks, 336). The claim of an alien enemy is 
inadmissible, unless he can show he is a ‘persona standi in judicio [The 
Frotja (1854), Spinks, 37). 

(d) Puzo iiiiles, r. 26. 

(e) Ibid , ir. 11—17. Spoliation of papers is ground for further pr««>'; 
in other words, in such a case, without further proof, the pure is not liable 
to condemnation (The Johanna Fmilte (1834), Spinks, 12; The Hunter 
(1815), 1 Dods. 480) 

(/) Prize Rules, ir 27—30. 

(g) Ibid., rr. 60—,'>1, The general rule is that in the first instance 
onlv the evidence of those on ooard the prize will bo taken (The Haabet 
(1806), 6 tih. Rob. 54). 

(h) Prize Rules, ir 62—57. The captor’s evidence will not on a further 
healing, as a gencr.il rule, be admitted to contradict the ship papers and 
depositions (The Lcurade (1866), Spinks, 217, 231; The AUne and Fanny 
(1866), Spinks, 322) Further proof on behalf of a claimant has been 
rofns^ where the court was satisfied that it could not alter the state 
of the case (The Ntna (1856), Spinks, 276). When further proof is asked, 
the court requires that such a case shoiidd at the time of the request be 
shown as, if proved, would entitle the party asking for further proof to 
judgment (The Pancyi Drapemiotisa, supra). 

(i) Prize Rules, r. 40. 

(k) Ibid., r. 41. A claimant must take proceedings within a reasonable 
time, unless prevented by oiroumatanoes of inevitable and incurable 
necessity (The (1806), 6 Ch. Rob. 48). 

Y (Z) It ordered, f^ey must be in numbered paragraphs, in whioh tlif 

njftteria) facts be shortly stilted (Pri?® 90—J9I j, 
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618 . Discovery of documents on oath and notice to produ<^ fiaot.a/*’' 
may be ordered by the judge (m), and a claimant, after filing his Procedure. ' 
claim, may inspect and take copies of the ship papers and answers 
to standing interrogatories («). Dwomery. - 

Iiiqteetlon, i 

618 . During the course of the proceedings the judge may, if Order for ^ 
necessary, order an appraisement and sale of the prize by the appraisement 
marshal (o). The judge may also order any property in the custody 
of the court to be inspected (p). ^ 

620 . A prize may, before further proof or a decree of restitution, Bali, 
by order and by consent of all parties, be delivered to a captor on 
bail {q). After the proceedings it may bo delivered by order with¬ 
out consent (q). Bail is given by a bond signed by two sureties (r). 

621 . A warrant to arrest property may be issued and served Ar 
by the marshal, but not until after a monition to proceed or an P"'!- 
affidavit is filed stating the reasons why the warrant is reiiuired («). 

Property under arrest can be released by order of the judge (t). It Rel 
can be released by the registrar when the property has been ordered* 
to be delivered on bail, or when the Crown consents, and in certain 
cases in claims for prize salvage (u). 

Caveats against arrest in case of prizo salvage and against release Caveate. 
can be entered in the Registiy (Jb). 



622. Intorloentory apjdications in court must be made by inferlocutory 
motion; in chambers by summons. The registrar may transact the applications, 
business in chambers with cuitain exceptions (c). 


623. Subpoenas to compel the attendance of a witness are Subpoenas, 
prepared by the party and issued out of the Registry (tf). The 
practice is tho same as in the High Court (e). 

Evidence at a bearing may be given orally or by affidavit (/), on Kmicnceat 

licnring. 


(m) Prize Rules, rr. 102—106; and see titles Admir4Ltt, Vol. L,p. 97; 
Discoveiij, Inspection, and Intehroqatories, Vol. XL, pp. 36 et seq. 

(n) Prize Rules, r. 107. 

(o) Ibid., rr. 108—117 ; and see title Adjuraltt, Vol. I., p. 92. 

(p> Prize Rules, r. 118. 

Iq) Ibid., rr. 121, 122 ; aud see title AniaBALTY, Vol. I., p. 90. 

(r) The bond can be prepared in the Registry or before a comniissionor 
appointed to take bail, and the sureties must justify by affidavit (Piizo 
Bides, rr. 129—139 ; and see title Admiralty, Vol. I., p. 90). Bail in prize 
causes is a substitute for the thing itself, on all points in adjudication before 
the court in the current war only {The Nied ISlwin (1811), 1 Dods. 60). 

(») Prize Rules, rr. 123—128 ; and see title Admiralty, Vol. L, p, 81 
(f) Prize Rules, rr. 140, 141. 

(a) Ibid., rr. 142—140. 

(b) Ibid., rr. 147—167 : and see title Admiralty, Vol. 1.. p. 83. ' 

(e) Notice of motion must be filed twenty-four hours before heanng and 

a copy served on the adverse party; the same practice prevaiU as regards 
summonses (Prize Rules, rr. 168—172). 

(d) Ibid., rr. 237—240. , 

(a) See title Evidence, Vol. XllL, pp. 677 et eeq. 

(/) Piize Rules, r. 173. The practice as to affidavits is practically 
similar to that in the High Court of Justice {ibid., rr. 191—198^ as is that 
in regard to oaths and printing {ibid., rr. 199—202,204; see title Evidbncs, 
Vol. XIIL, pp. 677 et seq.). 

• xxm. I, 
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SacT. 2 . motion or snmnions, by affidavit only (g). Witnesaes may, if necal- 
Froeednrc sury, be examined before the registrar or a special commissioner (^). 

Notice to admit may be given, but not for the first hearing of a 
cause for condemnation (t). 

Leave to invoke documents, that is, to make use in one cause of 
documents already in the control of the court in another cause, 
may be given in certain cases (j). 

624. The court at the hearing of a cause may be assisted by 
Trinity Masters or other assessors (A). 

The first hearing of a cause may be appointed after the return of 
the monition for condemnation (1). When theie has been an order 
for further proof, it may take place fourteen days from the date of 
such order, or within one week after the last pleading (m). 

The judge may refer the assessment of damages and the taking 
of accounts to the registrar, witli or without assessors (n). The pro¬ 
cedure as to a reference is in all respects the same as in Admiralty 
actions (o). 

Costs are in the discretion of the judge (p). Security for costs 
may be or-dered where a party is ordinarily resident out of the 
United Kingdom (g). 

Proceedings may only be discontinued by leave of the judge (r). 

625. A party desiring to appeal must, within one month from 
the date of the decree or order, file a notice of appeal and give security 
for the costs of the appeal in a sum not exceeding £300 (s), and must 
cause the registrar to be served with an inliibition citation and a 
monition for process, whereupon proceedings under the decree or order 
appealed from are stayed (t). 

On Ibe service of tlie monition, the registrar prepares a copy of 
the evidence and proceedings to be transmitted to the registrar of 

(g) Prize Buies, r. 174. 

(ft) Ibid., rr. 177—183. 

(i) Ibid., r. 187. 

(?) Ibid., rr. 188—190. 

(k) Ibid, T. 206 ; and see title Admisaltt, Vol. I., p. 100. In The 
Mentor (1810), £dw. 207, the attendance of Trinity Masters was required 
to decide the point whether from the position of the prize at the moment of 
capture she was probably bound for a particular port. 

(l) Prize Buies, r. 206. 

(m) Ibid., r. 207. 

(n) Ibid., r. 212. 

(o) Ibid., rr. 213—220 ; and see title Admibaxtt, Vol. I., pp. 117 et eeq. 
Ip) Prize Buies, r. 221. It is not usual to condemn neutriJs in costs 

except under exceptional circumstances [The Ida (1864), Spinks, 26). In 
^ The AUamUo (1854), Spinks, 104, claimants were condemned in costs for 
making a fraudulent claim in respect of a captured ship. As to costs 
and damages against a ewtor, see p. 283, ante. A party desiring to hare a 
bill of costs taxed must ffie the bill, and notice of the taxation will be sent 
to the parties by the registrar (Prize Buies, r. 224). Within one week 
bom the taxation, appheation may be made to the judge to reTiew the 
taxation [ibid., r. 226; and see title Az>uiaAZ.TT, VoL I., p. 124). 

(g) Prize Buies, ir. 222, 223. 

(r) Ibid., I. 227. 

(«) Ibid., t. 229. 

(0 Ibid ,rr. 231, 232. 


The hearmc; 
of the cau><e. 
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thd Judicial Committee of the Frivj Council, vhich is the appellate 
court (u). 


626. Payment into court is made in accordance with the 
Supreme Couit Funds Buies, 1906 (o), and orders for payment out 
must be made by the judge (6). 


627. Obedience to a decree or order (c) of the Piizo Court is 
enforceable by an order for attachment, to be executed by the 
marshal (d). Decrees and order's can also be enforced when pro¬ 
perty is condemned as prize, if under arrest, by sale; if the 
property has been sold before condemnation, and the proceeds 
have not been paid into court, by order to pay into court; in respect 
of freight due, by arrest of the goods until payment of freight. 
Orders in respect of costs and expenses can be enforced by monition 
against the parties, or by monition against the bail (c). 


628. In claims for prize bounty when a ship has been brought 
in for adjudication, application for a decree must be made in court 
on the first hearing of the principal cause. When the ship has 
not been brought in, the application must be by motion. A moni¬ 
tion calling on the proper officer of the Crown to appear must, 
previous to either of the above applications, be issued out of the 
Registry (/■). 

629. The procedure on prize salvage claims is the same as in 
regard to other ships captured as prize (g). 

630. Any person claiming to share as a joint captor may, at any 
time after the institution of a cause relating to a ship in which he 
claims a share, intervene by instituting a cause of joint capture (/i). 

If the cause is instituted before condemnation of the ship, the 
petitioner must give security and file a petition (i). 

If the cause is instituted after condemnation (/<;), the judge, on 
sufficient cause being shown, may, if the petition was not presented 
before condemnation or adjudication, order a monition to issue 
calling on the party to whom the ship has been condemned to show 


(u) Prize Kules, rr. 233, 234, and p. 278, ante. As to the Pnvy Council 
ana the procedure before it, see title Courts, Vol. IX , pp. 27—51. 

(a) Fnzo Buies, r. 236; Yearly Practice of the Supreme Court, 1912, 
pp. 1644 et eeq. 

(b) Prize Buies, r. 241. 

(o) As to the effect of the orders of Prize Courts, see title Conflict of 
Laws, Vol. VI., pp, 290, 296—298. 

(d) Prize Buies, tr. 242, 243. Asto attachment in the Admiralty Division, 
see title Admibaltt, Vol. 1., pp. 84 et «eq., and see, generally, title Con- 
TEianr of Court, Attachment, and Couuittal, Vol, VII., pp. ZQlelseq. 

(ay Prize Boles, ir. 244—246. Proceeds of prize (t.s. prize-goods) nfhy 
be followed wherever they can be traced, except if purchased with¬ 
out baowledge of their history in market overt {The P<mona [1811> 1 
Dods. 26). 

^ Prize Buies, r. 9: as to prize bounty, see pp. 293, 294, post. 

m Prize Rules, r. 68; as to prize salvage, see p. 293, post. 

W Brize Boles, r. 76; as to joint capture, see pp. 292, 293 post, 

w Prize Boise, r. 76 (2). 

(i) Etcept by special leave of the jo^, no claim can be institoted after 
six months from the date of condemnation of a prize {ibid., r. 86). 
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Sect. 2. 
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Presumption 
of co-op;ra- 
tion. 


Prize Law and JuRisDicTtCN. 

cause wby the petitioner should not be pronounced to be a joint 
captor (Z). 

A petition must be filed setting out the material facts (Z); the 
respondent must file an ap])earance in the Registry (jm). 

On a petition being filed, the judge determines in court the 
admissibility of the petition (n). If the petition is admitted to 
proof, the respondent, if he desires to contest the claim, must file 
an answer (o), and the case is heard in court on the pleadings (p). 

If a cause of joint capture is instituted before condemnation, 
the judge may determine the right of the petitioner on the hearing 
of the principal cause; if after condemnation, on a day appointed for 
the hearing of the petition (q). 

Costs are to be paid by the petitioner or the respondent, or out of 
the proceeds of the prize, ns the judge directs (; ). 

Sect. 3 .—Joint Captnrp. 

631. To entitle those on a ship of war, to which the prize dots 
not strike licr flag, to a share (») of pi ize money in respect of a 
capture, she must have been a partner iu a common enterprise (Of 
the capture being the joint result of an actual co-operation and 
tlie object of the union of forces (a). 

If a claim is based on being in sight (h), she must have been in 
sight at the comraencomont of the engagement in which the capture 
was made, or when the captors were in the act of chasing or in pre¬ 
paration for chaso, or afterwards during its continuance (c). 

When a ship is in siglit of an actual capture, there is a 
presumption that such ship lias intimidated the enemy and 
encouraged her consort, and is therefore entitled to share in tho 
prize. But such presumption is rebuttable (</). The not being in 
sight in consequence f-of daikness or fog, if a ship out of sight 

(l) Prize Eulcs, r. 76 (3), (4). 

(m) Ibid., I. 76 (6). 

(n) Ibid., r. 77. 

(o) Ibid., rr. 77, 78. 

l p) Ibid., T. 79. , 

l q) Ibid., rr. 80, 81. 

(r) Ibid., I. 83. 

(a) As to the calfiilation of the sh.ore, see Zepherina (1830), 2 Hag. 
Adm. 317. 

(t) TKfi Dordrecht (1799), 2 Ch. Bob. 55. In The Guilliaume Tell (1808), 
Edw. 6, it was hold that all the ships of a blockading squadron wore 
entitled to a share of a prize, though they did not all join in the pursuit, it 
being proved that the whole fleet was acting with one common consent, 
and upon a preconcerted plan for the capture of this particular ship ; 
see also La Henriette (1816), 2 Dods. 96. 

(a) The Nordatern (1809), 1 Act. 128 ; The Aviso (1826), 2 Hag. Adin. 
31 ; The Orestes (1827), 2 Hag. Adm. 38, n. ; The BaMlesnake (1815), 2 
Dods. 32; L'Etoile (1815), 2 Dods. 106; Genoa and Savona (1816), 2 
Dods. 88. 

(5) “ Being in sight" means being seen by the prize as well as by the 
captors (La MeUnte (1816), 2 Dods. 122; The Braeil (1860), 4 W. R. 876). 

(c) TAa Vinheid (1799), 2 Ch. Rob. 16, 30 ; The Orion (1803), 4 Ch. 

362; The Onion (1813), 1 Dods. 346. It appears to be doubtful if the 
rule as to “ being in sight ” apphes to the case of ships forming a 
blockading squadron ; see note (i), supra. 

(d) Tlu Sparltler (1818), 1 Dods. 359; La Melanie, supra. 
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is in fact engaged on a particular enterprise which results in a Sect. 8. 
capture, does not bar her claim to share in the prize (e). Joint 

The burden of proof, in case of a claim for joint capture, lies upon C aptur e, 
the party setting up a claim as joint captor, and such claim is not Bunte^f 
allowed without very clear proof (/). proot 


Sj.ct. 4.— P/ be Salrage. 

632. If a ship or goods belonging to a British subject, after being Trl/e salvage 
taken as prize by the enemy, is, or are, retaken by a British ship of 

war, the prize must be restored to the owner on his paying as 
jirize salvage one eighth part of the value of the prize as ascer¬ 
tained by the Prize Court, or such a sum, not exceeding one 
eighth, as may be agreed on between the owner and the recaptors 
and approved by order of court(gr); provided that, where the 
recapture has been made in circumstances of special difficulty or 
danger, the Prize Court may award a larger part than one eighth, 
not exceeding, howev^er, one fourth (/<)• 

If the recaptured ship does not within six months return to A Piof'ccdmgs 
port of the United Kingdom, the recaptors mayinstttute lu-oceed- f.>rruover,v 
ings against the ship or goods in the Prize Court, and payinent imiy 
he enforced by warrant of artost against the ship or goods, or by 
monition and attachment against the ownoi (<)• 

Sncr. 5 .—Vrbe Poiint>/. 

633. Prize bounty may be granted ])y Ilis ^lajesty, by proclama- now gMutod 
tion or Older in Council, to tlie officers and crews of his ships of 

war. Whore this is the case, such of the officers and crew of His who ire 
Majesty’s ships of war as are actually present at the taking or Luuiiwl. 
destroying of any armed sliip of any of Ilis Majesty’s enemies aie 
entitled to have distributed among them, *as prize bounty, a sum 
calculated at the rate of £5 for each perbon on botird the enemy’s 
ship at the beginning of the engagement (k). 

The court makes a decree declaring who are entitled to the bounty Pwroc of 
and the amount thereof. The decree is subject to appeal (1). < 

634. The amount of prize bounty so decreed is payable by the i’.ivmeiit of 

Treasury out of moneys provided by Parliament (;«)• bouuty. 

(«) The Forsigheid (1801), 3 Ch. Rob. 311. 

(f) The John (1813), 1 Dods. 363. 

\g) Naval Prize Act, 1864 (27 & 28 Viet. o. 25), a. 40. In the Naval 
Prize Bill of 1911 the sections os to prize salvage were struck out iu grand 
committee, and the Bill passed the House of Commons in this form. It is, 
therefore, doubtful whether the provisions as to prize salvage n'ferred to 
in tlie text, supra, will not bo repealed before any future war renders them 
operativ'e As to salvage generally, see title Suipptno and NaviG'ITION. 

(A) Naval Prize Act, 1864 (27 & 28 Viet. o. 26), s. 40; see also title 
Rotal PorCES. 

(t) Ibid., a. 41. 

(ft) Ibid., a. 42. The number of peraona on board the eneny^’a ship must 
be^ proved in the Prize Court on the evidence ot the survivors from such 
ship, or of the ship papere, or of three or more of the ofRceis and crew of 
His Majesty's ship, or otherwise as the court may think fit (Naval Prizo 
Act, 1864 (27 Se 28 Viet. o. 25), a. 43). 

{*) Ibid. 

(m) Ibid., a. 44. 
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Sect. 6. 

l^e 

Bonnty. 


Nature of the 
contract. 


I’robiliilion. 


Enforcement 
of contiact. 


The costs, charges and expenses of the officers and crew and othoif 
eii)onse3 properly incurred are deducted from the bounty before 
distribution (n); there is also a further deduction of 6 per cent, 
to be carried to the Naval Prize Cash Balance (o). 

The proportion in which the various ranks among tlie officers and 
crew share in the prize bounty is determined by Order in Council (p). 


Part III.—Ransom. 

635. Hansom is a contract entered into between the captors and 
the commander of a captured ship, whereby the captors permit the 
captured ship to proceed under safe conduct in consideration of a 
sura of money paid or prouiised by the commander in his own name 
and that of tfio owners of the captured ship. It is usual for the 
captors to take one of the crow of the captured ship as a hostage 
for the payment of the ransom money (q). 

The ransoming of British ships or goods by British subjects has 
been prohibited (r), and is now regulated by Order in Council. Any 
agreement for ransom in contravention of such Order is illegal, and 
any person entering into such an agroemont is liable to a fine of 
MbOO (»). 

636. Contracts of ransom are within the jurisdiction of the Prize 
Court. All civilised countries, except the United Kingdom, recog¬ 
nise the contract. An enemy subject cannot sue in a British court 
for payment of the ransom money, but the payment may be 
enforced by an action bi\>ught by the hostage in the courts of his 
own country for the recovery of his freedom. Other countries allow 
the captor to bring the suit directly upon the ransom bill (t). 


<n) Naval Agency and Distribution Act, 1864 (27 & 28 Viet. o. 24), s. 13. 

(o) Ibid., e. 17. . 

ip) Ibid., 6. 14; see title Rotal Forces. As to the offences of persona¬ 
tion, forgery, and making false affidavits to obtain prize money or bounty 
money payable by the Admiralty, see title Criminal Law and Pro¬ 
cedure, Vol. IX., pp. .708. 760. 

iq) See, generally, on this subject, Wheaton, International Law, 4th ed., 
pp. 663 et seg. ,* 2 Balleck, Intei-natioual Law, pp 364 et teg. 

(r) Stat. (1782) 22 Geo. 3, o. 26 (now repealed). This prohibition was 
re-enacted by stat (1806) 46 Geo. 3, o. 72 (now repealed), subject to 
cases of extr^e necessity being allowed by the Court of Admiralty. The 
Naval Prize Aot, 1864 (27 & 28 Yict. c. 25), s. 46, made the contract 
subject to Orders in Council. 

(a) Naval Piiae Act, 1864 (27 & 28 Viot. o. 25), s. 46. 

({) Bioord v. Bettenham (1766), 3 Burr. 1734; Comu v. Blackbwme 
(1781), 2 Doim. (k b.) 640; Antony. Fiaher (1782), 2 Doug. (K. b.) 649, 
n.; xaieB v. SaU (1786), 1 Term Bep. 73; The Hoop (1799), 1 Ch. Bob. 
196; HaveloaJf V. Boekwood (1799), 8 Term Bep. 268; Fwiado v. Bogere 
(1802), 3 Bos. ie P. 191, per Lord Alvamlet, C.J., at p. 200. 
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■ 

Part IV.—Customs, Duties, and Regulations. 

637. On the arrival of a captured ship or goods in a port of the 
United Kingdom, the person in charge of such ship or goods must 
bring to at the proper place of discharge and must carry out the 
instructions of the customs officer; and he must allow any such 
officer to come on boaid and make searches or warehouse the goods, 
as in the case of an ordinary ship, subject, as regards sh ips of 
war belonging to IIis Jlajesty, to any special regulations issued 
from the Treasury (a). 

Such ships and goods are liable to the same customs, duties, or 
forfeiture, and subject to the same restrictions under the laws 
relating to the customs, as if they had come in voluntarily (b), 
except that, when goods taken as prize are sold for home consump¬ 
tion, and the proceeds, after payment of customs duties, are 
insufficient to satisfy the claims thereon, the Treasury has power to 
remit the customs duties (c). 


(a) Naval Prize Act, 1864 (27 & 28 Viet. o. 25), b. 48. The penalty for 
non-compliance is £100. As to officers of Uis Majesty’s custom i, see title 

]^KVKNU£. 

(b) Naval Prize Act, 18C4 (27 & 28 Yict. c. 25), s. 47; and see title 
Revunub 

(<j) Naval Prize Act, 1804 (27 & 28 Viet. c. 26), s. 49. 
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PROBATE OF WILLS. 

See Executors and Adminibir^xors. 


PROCESS. 

See Pkuticl and Puoc ['Duitn. 


PROCTOR. 

Sft EccrjKsi^feiicAL Law; HubUVND and Wii d. 

«• 

PROFITS A PRENDRE. 

Sec Custom and U&iors; EAstiMi^Nis and Piioiixb a Pm ndru. 


PROHIBITION. 


See Crown Practice. 
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PROMISSORY NOTE. 
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PROOF OF DEBT. 

Si t’ B \NKUl I'TCY AND INSOLVENCY ; CoMPANIBS. 


PROPERTY TAX. 

Sir Tncomi: Tvx- 


PROPRIETARY CLUBS. 

See Clubs. 


PROSTITUTION. 
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PROTECTOR OF A SETTLEMENT. 
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PROVISIONAL ORDERS. 
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» 
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Sub-soct 4. Special lYovisions as to Magistrates - - ‘JJ2 

Sect. 4. Exercise of Quasi-Judicial Powers- - - - 334 

Pari IU. STATUTORY PROTECTION.338 

Sect. 1 Iir General --------- 338 

Sect. 2 . Public AuTnoRiTtES Pro 1 lotion Aci - - - - 339 

Sub-sect. 1. In General ------ 339 

Sub-sect 2. Persons Entitled to Piotection 310 

Sub-sect. 3. Duties tbo Peiforiniuce of which is Piotected s, 441 
Sub-soct. 4. Actb or _ Omissions m lospoct of wluch Protec 

tion is Affoided - - - - - -313 

Sub-soct. 5. Proceedings against which Protection is Adoided 341 
Sub-sect. 6. Nature of tho Protoction . - - - 345 

( 1 .) Period of Limitation - . - - - - 316 

(u.J Tender ol Amends ------ 348 

'iii.t Costs - - - _ - . _ - 348 

IV.; Notice of Action- - - . , - - 349 

Sub-sect. 7. Pleading and Waive 1 - - - 350 
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Public AuTnoEiiiES and Public Officebs. 


FAOB 


PAur IV. OFFENCES BY AND AGAINST PUBLIC OFFICEBS - 300 

Skct. 1. Saj.k 01 Offices - -.- 350 

Sect. 2. Courofjion im Of i ice, and Other OFifc-NCES - - 351 

Part V. TENURE AND COMPENSATION FOR ABOLITION OF 

OFFICE.352 

Shi T. ] . Tenure of Office 352 

Sect. 2. Comj>]:nsation for Abolition of Office - . - 362 

Sub-soct. 1. Ill Goiioial ------- 352 

Siib-Hcct. 2. Uniler the Local Oovemineiit Act, IRS'! - - 353 

Bub-hoct. 3. Under tbo Pul»lio llonlth Aot, 18T5 - - - 355 


rjnTK'rr.in avtiwritijus axd offk^ehs - 


t\r Atlnniidljj OJiura 

Aijni iilltire Olid Fisheries, 
(H/imi 0/ liocnil of - 

Alima Alt, Iiiii'fiUna under 

A iidiitaiiiidoi a - - . 

Aimli/d, /’llIdII - - - 

Anutmni/, fm/ifitora 0/ 

Animals ^hf, (Guilty to, 
/mpeitors undir 

Ai'< hhiahoia - - - 

Anna, Collujv of- 

Armij, Ojjkera of - - 

Bailiffs - - - - 

BitnJc of Fmjiand, poiernor 
ini I (^onipony of - - 

Panlinipti y Jle^iartiiuht, 
Board of Trade 

Bedford Levil Cnrjioration - 


Bills, Kjammera of - 
Jitahojia - - . - 

British Mnaenm- 

t 

Cabinet Miniaitra 

Channel Islands, Ojffheis of 
Chaiity Ci'nimtsiioners 
Church Ojffi‘(ia - 

City of Londm Conris 


Ciiy of Londou Officers 

Civil Service f^ommissiomrs- 
Clerh of the Crown in 
Chancery . _ - 


Nte CoNhTiTUiinNM. Law ; Prize 
Law and JuuibDUTiON. 

„ AcUK TU. t URE ; C ONSTITUnoNAL 

Law, CoUKis; FibiiEuiKs 
„ A m:nr. 

,, ('• .Ni LiLi'OK Laws ; Constitu- 

IIONAI. L\i\. 

„ Food and I)RU(is. 

„ Mldk ink and Pharmacy. 

,, Animm,''. 

,, CoNSlITUTIOXAL LaW ; EcCLE- 

si \silOALL aw; P.vuliament. 

Pei- 11 AGES AND DlUNITIES. 

„ CONbJ ITUTIONAL Law ; Eoy\l 

Forces. 

„ CoHN'iY Courts; Siiekiffs 

AND Bailiffs. 

„ Bankers and Bankiko. 

,, BaNKRUPICV and lA.'fiLVENCY ; 

CoNSTiTurrcNAL Law. 

„ Landlord and Tenvni', R al 

Phoi’erty and Chattels 
‘ Beal. 

„ Parliament. 

,, CoNSiiix'iioNAL Law ; Eccxjs- 

siASiicAL Law; Parliament. 
,, Literary and Scientific 

Institutions. 

„ Constitutional Law; Parlia¬ 

ment. 

,, Dhl'ENDENCIES AND COLONIES. 

„ Charities. 

„ Constitutional Law ; Eccle¬ 

siastical Law. 

„ County Courts ; Mayor's 

Court, London ; Mf.tro- 

POLIB. 

,, Constitutional Law ; Metro¬ 

polis. 

„ Constitutional Law. 

,, Constitutional L aw ; Parlia¬ 

ment. 
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PARTICULAR AUTHORITIES AND OFFICERS -continual 
Fon Coat and MetnVifaous 

Mtnett Tnijiectors of - - See title Mixes, Mxxebals, AND 

Quarries 

Colontaf Office .CoNSi iiUTIOXAL Law , Depex- 

DiNcirs AXD Colonies 

CoUmal OiTueri- - - „ Dlilsdencils and Colonies. 

Cxtcn A>/mU pr „ Dependeniies AND COLONlES. 

Cnntiia a, Menilna of Houte 
of- - - - - ,, PvBLIAMENr. 

Com} nniri Dc} artment, 

lit at I of hade - - COMPANIES 

Coiiqiatiiei JJejiaitinrnt, 

- - - IF CoMi ANIIS. 

Vonsfahnlnri/, County and 
lloioiifj/i - - - - Police 

Ctnuili an I (Uiiiitl 17 Offueii 

aiil \i}f7i(‘i - - - I, CoNsiiTUiioNMi Law. 

Ctiniidl Dutliijof - Co\siiruii()N\L Law. 

(o)tn7b - I CoJtOALUS 

Ctun'y Carl Ju ! 

lU}f^ii!/of - - - , County Courts • 

(onlytonta - - - ColMV Coi ilJ^ 

< I nr •>, Offi tii of - ( oi |{ J S 

<>1,1 f Vudf} of - Ciowv PliAt IKP, J' HU . 

an < 1 I I e Coui- 

ut 71 an I (><)i i) i - ,, liF\^^^JE 

Dqltmiti f>intiih - - „ ('oM 1 u 1 or Lams, CoNsiiau- 

iioNAL Lam 

I (If I iifnal an I ( hni h 

I d lici f(»/nnt'‘i7onr7’- - , J cri > sjASUc \i LAW 

Iftlt Kf^ti at iuthoiitiea - , ( ox^i lu iio> \i Law.Eicle- 

SIASJKAL L\M 

li hi ation Offutth - - CoN'^rTTUilO> VL L\w , Edoca 

HON 

F'^taie Duty Offl eia - „ Ppm mil 

Lj(hejut7 - - - - , Co>-<iiTnioNAi Law , Pari lA. 

M’ M , Rl Vl-NUL 

Ri Jieqne) aid ivtht Dejiait 

inent - - - - Parliament, Eealnle. 

I illoaiiea, fnq p ton of - FvpiosivES 

lartonei, luqeitois of Ea( loilibs AND Suor‘» 

Ffneiqn OffKp - - . I ONSiiiuTiONAL Law. 

Iiuntly So itUta Rujiiiy 

Uffueiyof - - - FF EuilNDLY Soon JUS 

Gaa Uffutala - - - „ Qas 

(jeneral Riijiitu Ojffiic- - „ Begisteation of Births, 

Marriages, and Deahis 

Goieinora Geneial - - „ Di'ii- nd>nci>'f and Coionils. 

Ifeialda - - - - PtLiiAGES and Dionihes. 

JIu/h Ofieera of State - - CONSTITUTIONAL Law 

Home OJue - - „ Constitutional Law. 

House of (^ommona, Officers 0 / ,, PAitiivMENf 

Ifotar of Lo 7 la, (Jjfficeia of - ,, ParIfTAMENT 

Houaeholtl, Royal, hi7 lantiof ,, CONSTITUTIONAL Law, 

Jniome lajr,Co7nmtaaimierso/ „ Courts , Income Tax. 

India Office - - - „ '’ONSTIIUTIONAL LaW. 

Inehriat^ Act, Imjiectoi i 

under - - - - „ INTOXICATING LlftuORS 

Inland Rei enve OjffUera - „ Income Tax , Eeyfnub. 

Jalc of Man, Officers of - „ a Bependbnoies and Colonies. 

Judges - - - * M Constitutional Law ; County 

Courts; Courts; Mayor’s 
Court, London 
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lUJlTWULAn AUTHOBITJES AND OFFJOEBS—continued. 


For Judicial Committee of the 
Privy Council - 


Judicial Officers - 
Justices of the Peace - 
King's Coroner - 

King's Proctor - 
King's Kemanbranter - 
Kings of Arms - 
Lamastcr, Duchy of - 
Land Registry - 


Land Tax, Cimm ’.inners of 
Law OJfuers of the Crown - 

Loral Courts of Record, 

ers of - ~ ~ 

Local Coiernmeut Board 
Loial Ooiemmmt Oficers - 


Lord Chnmhci Iain's Drjiait- 
tnenf, Ojffhersof 
Lutd Great Chamberlain's 
Offite - - - - 

Loi ds Justices - - - 

Jjords of A ppeal in Ordinary 
Lunacy Commissioners 

Lunacy Visitors - - - 

« 

Lunatic Asylums, Inspectors 

<f . 

Magistrates 

Marine Consultative Branch 
of the Board of Trade 
Marine Survey Staff, Board 
of Trade 

Medical Council,'‘Oem«ral 
Metropolitan Water Board - 
Middlesex Deeds Registry - 


Mint . . . . 

Monarcha, foreign 
Money-lenders Registry 
National Debt Ojlce - 
National Gallery - • 

National Portrait Gallery - 

NaSeral History Stuseum - 

NtMieal Almanac OJdcex - 
Offkera tf • - 


See title CouuTs; DBEBKtBBKCSffis and 
Colonies; Pbizb Law and 
Jdbisdiciion. 

County Coukts; Oodrtb. 

„ MAaiSTKATES. 

„ OORONEKS ; CoNSTITUTIORAL 
Law. 

,, Husband and Wife. 

,, C'ONBTirUTlONAt L4.W. 

,, Pebiiages and J}IGNIT1E3. 

,, Constitutional Law, 

„ Landlord and Tenant ; Real 

Property and Chattels 
Beal. 

„ Courts; Land Tax. 

„ Constitutional Law ; Courts ; 

Pari iament. 

„ O0URT.S. 

,, OONSIIIUTIONAL LaW. 

„ Local Government; Metro¬ 

polis ; Poor Law ; PuBijr' 
Health and Loual An- 

MINISIRATION; HaIES AND 

Rating. 

„ Constitutional Law. 

„ Constitutional Law. 

,, Courts. 

,, Courts; Parliament. 

„ Lunatics and Persons of 

Unsound Mind. 

„ Lunatics and Persons of 

Unsound Mind. 

„ Lunatics and Persons of 

Unsound Mind. 

„ Magistrates. 

„ Shipping and Navigation. 

„ Shipping and Navigation. 

„ Medicine and Pharmacy. 

„ Metropolis; Water Supply. 

„ Landlord and Tenant ; Real 

Prcjpbrty and Chattels 
Real. 

„ Constitutional Law. 

,, Action. 

Monet and Money-Lending. 
,, Revenue. 

„ Literary and Soientifio 

Institutions. 

„ Literary and Scientific 

iNSTirunoNs. 

,1 Literary and Scientific 

Insxitotionb. 

„ OoNsrmiTioNAL Law. 

„ OoNsrrruTiONAL Law; Frizb 

Law and Jubisdiotion ; 
Boyal Foroeb. 
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PARTICULAR AUTHORITJES AND OFFICERS-emtinued. 
Far Pai^wment, Membert Cjf - 5m titls PabuahKKT. 


Parliament, Ojfficeri of 
PateiU Ojffke 

Paymaster-General’a Depart¬ 
ment - - - . 

Para of Parliament - 

Police - - - - 

Poor Law Uffkera 

Post Ofite - - - . 

J'rtson Commission 
Prison OfUials - . - 

Privy Coumil Of he - 
Privy Councillors 
Prize Agents _ - - 

Probation Oilier 

Public Prosnutions, Director 

of . 

Public Works Loan Com¬ 
missioners - - - 

Pursuivauta _ . . 

Queen Anne's JJoimiy - 
Railway and Canal Cinn- 
rnissioners - . - 

hallways. Inspectors of 
Rcjomiatoty and Industrial 
Sdiods, Jnspictors of 
IteyiHrar-Ueneial 

Road Board - - - 

Royal Family - - - 

Royal Parks, Ofkers 0 / 


Secretaries of State 

Sewers, Commissionei s of - 
Sheriffs - - - - 

Shipping ami Seamen, Reioid 

of . 

Sovereign - - - - 


Standards Department, Board 
of Trade _ - - 

State, Officers of - 

Stationery Office - - - 

Tale QaUery . - ~ 

Thames Conservancy - 
Treasury - - - - 

Trade, Board of- 


PASUAMEirr. 

PA.1KNTS AITD INVUNFIONS. 

CoysTlTUTIONAl Law. 
PaRIJAMEITT ; PtfiHAQES AND 
] )iaNlTlES, 

UETnopoLia; Police. 

Pooh Law. 

CONSTllUTIONAL LaW PoST 
OfI'ICE. 

Prisons. 

Prisons. 

Const ITUTIONAL Law. 
Constitutional liAw; CobiiT.s. 
Eoyal Forces. 

Criminal Law and Proce¬ 
dure. 

Criminal Law and Proce¬ 
dure. . 

Money and Monuy-Lendinq ; 
Constitutional Law ; I’leu- 

AOE9 AND 

Ecclesiastical JjAw. 

Coujws ; Eailways and 

Canals. 

Eailways and Canals. 
Education. 

EEOIST RATION OF BlUTHS, 

Marriages, and Deaths. 
Er.\ ENUE. 

(’on ST in TioNAj. Law. 
CONSniUTIOAAJ. JiAW; OPEN 
yPAOLS AND Ei<CKF.A110N 

0 ROUNDS. 

Constitutional Law ; Depen¬ 
dencies AND Colonies. 
Courts; Sewers and I>rains. 
Sherifis and Bailiffs. 

Phippino and Navigation. 
CoNSTITUTlONAT. LaW, PaHEJA- 
MENT; Peerages and 
Dignities. 

Weights and Measures. 
Constitutional Law; Parlia¬ 
ment. 

Press and Printing. 
Literary and Scientifio 
Institutions. 

Waters and Watercourses. 
Constitutional Law. 
Gonstitutionah IjAw; Bank¬ 
ruptcy AND Ins<h,venoy ; 
Companies ; SniPPiNa and 
Kayigation ; Trade and 
Trade Unions ; Weights 
AND Measures. 
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PARTICULAR AUTHORITIES AND OFFICERS continued. 

For Trimty House ~ - - See hile SmTvi\a AND Navigation; 

Wil 1 U'’ VM) WAl’KRCODHSEa. 
KmuHiiov 


UntierstUea . _ - 

iactinatwn Ojiun 

IT«r Office- - - . 

Wivfhta and Measures, lu- 

Bputoiso/ _ . - 

Woods, Forests, and Land 
Rctienties, ('ommi'><iU)ne?ao/ 
Works and riilltc Itmldviq'^, 
Commissioners of - 
Yos ks/tire Deeds Registry 


I’UBLIC nr\LTU AND IiOCAL 
ADMINlSIKAnOV. 

C'ONSllJl IIONM, IaW ; liOYAL 
FoIM-FS. 

WeIGIITS Ml V^OHES. 

CoKSlIll IlOWI L\w. 

OONSniCllON^L L\^^. 
Landiord AM) Ti N \N r; Ef at 

I’liori-MY AND iTIAiJKLS 

ErvL. 


Part I —Acts of State. 

Sect. 1.— Introductouj. 

Dcfinitioii. 638. In this part of tliia title the expression “ act of State ” is 
used to denote an exorcise of sovereign power hy an independent 
state or potentate, or by its dul^ authorised agents or olhcer‘3(a). 
The expression is not a term of art, and is used in different senses 
by different authorities (/>). 

Act* within 639. Two kinds of acts are included under the expression :— 
the deiiuition. acts which are capable of being done by a private individual, 
and which if so done would bo tortious or criininal; and (2) acts, 
such as the making of treaties and the declaration of vvai, which 
are in their nature incapable of being performed by anyone but uhe 
supreme Government. 

A third class, which might'be more accurately terined “facts of 
State “(c), is sometime^ also included. Jt consists of matters and 
questions the deierminalion of which is solely in the hands of 


(o) See Salaman v. Secietary of Slate for India, [1906] 1 K. B. 613, C. A., 
per PiETcnBa Modi ion, L.J., at p. 639 ; Potter v. Broken Hill Proprietary 
Oo., Ltd. (1906), 3 Commonwealth Law Keports, 479, per Griffith, C.J., at 

{ ). 401. This defluitioQ, taken in its largest sense, might perhaps include 
pgislative and judicial acts, such as an Act of Pailiament or a judgment 
of the superior coiuts ; but it is here.used to denote only the executive 
or administrative acts of the Crown or its agents which, if done by private 
persons, would be tortious or criminal. 

(b) See, for instance, the Evidence Act, 1861 (14 St 15 Viet. c. 99), s. 7 ; 
2 Stephen’s *History of the Criminal Law, pp. 61, 65; Bustomjee 
V. B. (1876), 1 Q. B. D. 487, per Bi.ackburn, J., at p. 493; Forester y, 
Becr^ary of State for India in Council (1872), L. E. Ind. App. Snpp. 
Vol. 10. As to the constiuotion and efPedt of treaties and other acts of St^ 
see title Constitution At Law, Vol. VI., p. 442. 

(o) See Moore, Acts of State in English Law, pp. 37 et seq. 
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fche Crown or the Government (d), of which the following are I* 

examples:— Intro- 

(1) It is for the Crown to determine whether or not a state of dnctory. 
war exists between this Government and any other state (^')i and if 

BO, when it began (/), and the municipal courts have no power of 
inquiring into the validity of a declaration by the Crown on the 
matter (//). 

(2) It is for the Crown to say whetlier or not a particular 
territory is or is not hostile (A), or whether it is British or 
foi eign (i). 

(3) It rests with the Crown to determine whether and when a 
particular government is to be recognised ; whether and when 
insurgents and rebels have achieved such a degree of success as to 
be entitled to be lecognised as belligerents (/I); and whether a 
particular community is an independent state (1). 

The extent of all these classes has varied fioni time to time with “Actof 
that of the Koyal Prerogative(ni)i part of which is no longer 
exercised by the Boveieign personally, but by the executive, acting sense, 
in most cases within statutory limits (?()• Since the Bevolution the 
power of the Crown has been diminibhed by disuse and circum¬ 
scribed by statute, and “ act of Stato ” in the modern sen&e may be 
said to be the exercise of the existing residuum of the Prerogative. 

Other examples of the exercise of the Jioyal Prerogative, Examples of 

sometimes referred to as “acts of State,” are the power of a 

Secretary of State to plead piivilegc in answer to an action for prerogative 

libel (o), and the power of the Crown through a Secretary of State referred to 

as “ acts of 

----- State,” 


(d) As to llic'.c, see fiirtlier, title Eviuencb, Vol. XIII, p. 493 

(e) Esposito V. lioiedea (1857), 7 E. & 13. 763, Ex. Cli, per Willes, J., 
at ]> 793. 

(/) Blaekbume v. Thompson (1812), 16 East, 81, per Lord EtLEN- 
BOUOUQU, O.T., atpp. 90, 91 ; Hiiefontein Consohdated Gold Mines Co. v. 
Janson, West Rand Central Gold Mines v. De Rougemont, [’1900] 2 Q. 13. 339. 

(o) Blnckburne v. Thompson, supra , see also Muegrave v. Pulido (1879), 
6 App. Cds. 102, 111, P. (’. ; Ex paile Marais, [1902] A. C. 109 ; and see 
title CoNSTiiuTiONAL Law, Vol Vl , pp 402, 403. 

(A) Blaekbume v. Thompson, supra, per Lord EllenBOKOUOH, C.J.. at 
pp. 90, 91 ; and stie The Manilla (1808), Edw. J ; The Pelican (1809), 
Edw. Appendix D ; Direct United States Gable Go. v. Anglo-American 
Telegraph Go. (1877), 2 App. ('as. 394, P. C. ; Re Cooper (1892), 143 
United States Reports. 472. 

(i) The Franconia (1870). 2 P. D. 8, C. A.; The Franconia (1877), 2 
P. D. 163, C. A.; overruled on another point by Seward v. “ Vera Cruz " 
(1884), 10 App. Cas. 69 ; Peru Republic v. Drey fus Brothers & Co. (1888), 
38 Oil. D. 348; Carr v. Fraeis Times <& Co , [1902] A. C. 176 ; Berne City 
V. Bank of England (1804), 9 Ves. 347 ; Foreign Jurisdiction Act, 1890 
63 & 54 Viet c. 37), s. 4. 

(fc) See p. 311, post. 

\l) See The Charkieh (1873), L. R. 4 A. &; E. 59; Mighell v. Johore 
(SuUan), [1894] 1 Q. B. 149. C. A. 

(m) As to this, see title Constiiotional Law, Vol. VL, pp. 371 et seq.; 
as to the Crown in regard to foreign relations, see ibid., «p. 427 et seq., 
and tftid., Vol VIL, pn 6—8. 

(n) See ibid., Vol. VI., pp. 377 et seq, and, for an example, see the 
Fomgn Jurisdiction Act, 1690 (63 & 64 Vlc4 o. 37), s. 4; title 
CONSTITnxiONAt Law, Vol. VI., p. 449. 

(o) See title Libei. and Slandeii, Vol. XVIIl., p. 684. 
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Shot, 1. 

Intro- 

dittctory. 


Art of State 
giTCi no . 
nt'ht of 
action. 


to dismiss or compulsorily to retire any naval or military officer 
without any legal redress ( p). 

Sect, 2.—liJJect of Act$ of State (q). 

Sxjb-Seoi’. l.—In General. 

640. The tranbactions of independent states with each other 
are governed by other laws than those which municipal courts 
administer; such courts havo neither the means of deciding what 
is right, nor the power of enforcing any decision which they may 
make (r). Hence, the courts of this country, whetlier of law or 
equity (s), have no jurisdiction to adjudge upon acts committed by 
one sovereign state towards another in the exercise of its sovereign 
power (t), such as the making and performance of treaties (a), the 
seizure or annexation of land or goods in right of conquest (b), or 
the declaration of war(c) er of blockade (d), or upon any rights 


(p) See title IIoyai, 1'’ouct,s 

(q) For the proof of acts ot State, sec title Evidence, Vol. XIIT., pp. 486, 
491—493, 497, 627 ; Blacleburne v. Thompson (1812), 15 Ea&t, 81, per Lord 
Eixenbobodoii, C.J., at p. 90; DireH united States Gable Co. v. Anglo- 
American Telegraph Co. (1877), 2 App. Cas. 394, 420, P. 0. 

(r) Secretaw of State for Indw %n Council y. Kamachee Boye Sahaba (1869), 
13 Moo. P. C. C. 22, per Lord Kingsdown, at p, 75; and see Carnatic 
(Nabob) y. East India Co. (1793), 2 Ves. 66 ; Gibson v. East India Go. (1839), 
6 Bing. (n. c.) 262 ; Doss v. Secretary of State for India in Council (1875), 
L. R. 19 Eq. 600 ; Bustomjee v. Ji. (1876), 2 Cj. B. D. 69, C. A.; Cook v. 
Sprigg, [1899] A. C. 672, P. C. ; West Band Central Gold Mining Co. y. B., 
[1906] 2 K. B, 391, 408—410; Salaman v. Secretary of State for Indm, 
[1906] 1 K. B. 613, 0. A. 

(«) Doss V. Secretary of State for India Council, supra. A** to the 
jaiisdiotion of the Admiralty Division and Piize Courts to adjudge upon 
certain acts of State by the nfles of international law, and not by the 
common law, see De Oaux y. Eden (17811, 2 Doug. (k. b.) 594 ; Tdndo v 
Bodney (1782), 2 Dong. (k. h.) 613, n.; title PbizeLaw and JuiiianicTiON, 
pp. 276 et seq., ante. In former times the Chancery was a “ Court of State,” 
and the Chancellor had a somewhat ill-defined jurisdiotion to inquire into 
treaties and other acts of State; see Weymberg y. Touch (1669), 1 Cas. in 
Ch. 123; Troner v. Hassold (1670), 1 Cas. in Ch. 173; Stock v. Deaeu) 
(1678), 1 Cas. in Ch. 306 ; B. v. Oarew (1682), 3 Swan. 669 ; and see Moore, 
Acts of State in English Law, pp. 24-^1. 

(t) Coorg (Ex-Bajah) v. East In4ia Co. (1860), 29 Beay. 300. 

(a) “ As in making the treaty, so in performing the treaty ” the Crown “ is 
beyond the control of municipal law, and * his ’ acts are not to be examined 
in ‘ his ’ own courts " (Bustomjee v. B. ( 1876), 2 Q. B. D. 69, C. A., per Lord 
CoLEKlDGB, C.J., at p. 74); BOO also Salamam v. Secretary of State for India, 
supra; title Constitutional Law, Vol. VI., pp. 439 ei seq.; and compare 
Carnatic (Nabob) v. East India Co., supra. 

(b) Sirdar Bhagwan Singh y. Secretary of State for India (1874), L- R. 
2 Inn. App. 38, F. C. ; East India Co. y. Syed Ally ( 1827), 7 Moo. Ind. App. 
666, P. C. ; Ooorg (Ex-Bajah) y. East India Co. supra; Salig Bam 
(Bajah) y. Secretary of State for India (1872), L. R. ind. App. Supp. 
V6l. 119; see also Elpnmstone y. Bedreechund (1830), 1 Knapp, 316, P. C. ; 
Cook y. Sprigg, [1899] A. C. 572, P. C. : Le Oaux v. Eden, eupra ; Linda 
y. Bodney, eupra; Salaman y. Secretary of State for India, supra; and see 
p. 307,pp»#. , 

(c) “The rnaldng of peace and the making of war, as they are the 
nndonbted, so they are, perhaps, the highest, acts of the prerogative of the 
Crown '* (Bualog^oe v. B., supra, per Lord Coleridoib, C.J., at p. 73; and 
aee Espo^ riaowden (1867), 7 £. & B. 763, Ex. Ch.}. 

(d) TAflBoBa(l807),6Ch.Rob.864; The•• Franciska*'(m5),Spinlai, 111. 
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or liabilities supposed, to be acquir^ in consequence of 
acts (c). 

The saipe rule applies even where one party, exercising sovereign 
powers, itself owes allegiance to a higher power, in w&>se courts 
the attempt is made to control its acts (/). 

But the municipal courts have jurisdiction to decide whether an 
act relied on as a defence was or was not an act of State (^), and 
may inquire into matters involving the construction of treaties (h ); 
and the seizm e of land in virtue or under colour of a legal title is 
not an act of State, and such courts have jurisdiction(i). The test 
is what is the real character of tho seizure; no action can be 
brought in respect of an arbitrary exercise of power by one state 
upon the dominions of another, but if it is wholly or partly a taking 
of possession by the Crown under colour of a legal title an action 
will he (A). 

641. If, under a ti eaty with a foreign state, a government has 
received funds for the lienofit of a private pei.son or class of persons, 
although a moral obligation may thereby be imposed upon the 
government to pay the funds so received to such persons, no action 
or petition of right will lie at their suit to recover the fund, and the 
intended ultiuiafe beneficiaries cannot compel the government to 
carry out the obligation (Z). 

642. An executive or administrative act of a subject, though in 
the first instance done without the authority of his Sovereign, will 
ha\ e all the effect of an act of State if subsequenlly ratified (m). 

Sub ShCT. 2.— 0/ the Im} «tal Government. 

643. The Soverei,^n can do no wrong (»), and no legal proceedings 


(«) Wcht Rand Ueritiat Gold Mining Co. v. B., [1905] 2 K. B. 391, 409. 
Bat the courts of tins country often have to consider questions of inter* 
national law; as to this, see ibid., at pp 406—408, and cases cited there, and 
ibid., at p 395. As to the recognition paid by the courts of this countiy to 
rights acquired under foreign law, see title CONriiCT Of Laws, VoL VI., 
pp. 180, 131. 

(/) CamaUe (Nabob) v. East India Co. (1793), 2 Vea. 66, 68 ; East India 
Co. V. 8yrd Ally (1827), 7 Moo. Ind. App. 656; compare Serretary of 
State for India v. Kamachee Boye Sahaba (1850), 13 Moo. P. G. C. 22 ; and 
Ooorg (Ex-Rajah) v. East India Co. (1860), 29 Beav. 300. 

(jf) Salaman v. Secretary of StateJor India, [1906] 1 K. B. 613, C. A.; 
Mutgrare v. Pulido (1879), 5 App. Cos. 102, P. C. 

(h) Bustonyee v. B. (1876), 2 Q. B. D. 69, C. A.; Salaman v. Secretary 
of State for India, eupra, per Fbetcher Moulton, L.J., at pp. 630, 640; 
tv outer V. Baird, [1802] A. C. 401, P. C.; and see title Constitutional 
Law, Vol. VI., p. 442. 

(4) Forester v. Seeretary of State for India (1872), L. B. Ind. App. 
Supp. Vol. 10. 

fk) Seeretary of Stale for India v. Kamaehee Boye Sahaba, supra, per 
Lord Kingsdown, at p. 77. 

(Z) Barclay v. Russell (1707), 3 Ves. 424, 434 ; compare Siaylor v. BanAay 
(1828), 2 Sim. 213; Bolder v. Bank of England (1805), 10 Ves. 3^; 
and see, further, pp. 311, post. 

(m) The BoUu (1807), 6 Ch. Bob. 364; Buron v. Benman (1848k 3 B!xoh< 
167 ; Feather v. R. (1865), 6 B. & S. 267, 206. 

(n) See title Constitutional Law, Vol. VI., pp. 374, 382 
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of any kind can be brought against him(o). The only remedies 
for injuries caused by the Crown or the Government are, in cases 
of contract, a petition of right (p), and, in cases of tort, an action 
against or prosecution of tlie subordinate by whom the wrongful 
act was actually done (j). 

644. The Crown cannot alter the law by proclamation (r), nor 
can the Crown, in virtue of its prerogative as to treaties, take away 
private rights (.s). But, to give effect to certain rights of the Crown, 
it may be necessary to disregard private rights (t), and treaties 
entered into by the British Government confer no riglit enforceable 
by action upon any private individual, British or alien (a), 

646. In times of war or of rebellion the Crown and naval and 
military officers in the Crown’s employ have very extensive powers 
to df) whatever may sooni necessary to preserve the State or defeat 
or embarrass the enemy (?>), and the municipal courts have no 
jurisdiction to deal with acts so committed (c). 

(o) See title Ckows Pkaoucb, Vol. X., p. 28 

(p) Ibid , pp. 20 et seq. 

iq) See pp. 316 et seq., post; Feather v. B. (1866), 6 B. & S 2.67, 296. 
But proceedings cannot be taken against a subordinate fur tlie puiposo of 
enforcing a supposed rij^t against the Crown itsclt {R. v. Treasury {Lords 
Commissioners) (1872), L. R. 7 Q. B. 387 ; B. v. Customs Commissioners 
(1836), 6 Ad. dr El. 380; see also Doe d. Leqh v. Boe (1841), 8 M. & W. 679; 
Cawthome v. Campbell (1790), 1 Anst. 205, n ). 

(r) 12 Co. Bop. 74; Dicey, Law of the Constitution, 4th ed., p. 51; 
and see title Constitutional Law, Vol VI., p. 388. 

(«) See title Constitution \L Law, Vol VI, pp. 440—442; Waller v. 
Baird, [18921 A. C. 491, P. C. 

(f) E.g., the Crown may declare certain articles contraband of war (see 
title Prize Law ani> Jurisdiction, p. 281, ante), lay an embargo on ships 
belonging to its own subjects (sec title Constitutional Law, Vol. VI., 

? . 446), or erect beacons on private lands (Chitty, Prerogatives of the 
rown, p. 176; compare Espo'^ito v. Boeoden (1867), 7 E. & B. 763, 780, 
781, Ex. Ch.; see, further, title Constitutional Law, Vul. Vf, pp. 447, 
448). As to the power of the Crown to code ten'itory, Etce title Con¬ 
stitutional Law, Vol. VI., pp. 440, 441. 

(a) Carnatic {Hahob) v. East India Co. (1793), 2 Ves. 66; Rustomjee v. 
B. (1876), 2 Q B. D. 69. C. A.; GooTc v.-Spriqg, [1899] A. C. 672, P. C.; 
De Bode {Baron) v. B. (1851), 3 H. L. Cas. 449 ; see also Be Califorman Fuj 
Sqrup Co.'s Trade-marlc (1888), 40 Ch. D. 620; Be Carter Me^ieine Co.’a 
Trade-mark, [1892] W. N. 106. 

(6) See titles Consiitutional Law, Vol. VI, pp. 402, 403, 444, 446 ; 
Prize Law and Jurisdiction, pp. 283 et seq., ante ; Royal Forces ; 
B)itish Cast Plate Manufacturere {Governor d) Co) v. Meredith (1702), 4 
Term Rep. 704, 707; Phillips v. Eyre (1870), L. R. 6 Q. B. 1, Ex. Ch. 

(o) Ex parte Marais, [1902] A. C. 109, P. C., per Lord Halsbury, L.C., 
at p. 116 ; SwUon v. Johnstone (1786), 1 Term Rep. 493, Ex. Ch. ; Elphin- 
stone V. Bedreeehwnd (1830), 1 Knapp, 316, P. C ; A.-O. for the Cape of 
Good Hope v. Van Beenen, A.-O. for the Cape of Good Hope v Smit, [1904] 
A. C. 114, P. C. Probably acts done necessarily by the soldiery in repelling 
an invasion would not bo actionable, even if they resulted in the destruction 
of the lives or property of private individuals ; see the American oases of 
Luther T. Borden (1849), 7 Howard, 1, and Mitchell v. Earmony (1861), 
13 Howard, 116- But, to quote the opinion of the United States Supreme 
Court ill Ex parte MUliqan (I860), 4 Wallace, 2, '* aa necessity creates the 
rule, BO it limits its duration ; for if ” military government " is continued 
after the courts are reinstated, it is a gross usurpation of power. Martial 
law can never exist when the courts are open, and in the proper and 
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(d) See title CoNSTjruTiONAL Law, Vol. VI., pp. 371 et seq. 

(e) Money v. Leach (17(55), 3 Burr. 1742; Sutton v. Johnstone (1786), 
1 Term Kep. 493, Ex. Cli. ; Sutherland v. Murray (1783), 1 Term Hep. 
538, n.; Feather v. B. (1365), 6 B. & S. 257, 296; Walker v. Baird, 
[1892] A. C. 491, P. C. ; Bntick v. Carrington (1765), 2 Wils. 275 ; Felkin v. 
Herbert {Lord) (1861), 1 Drew. & Sin 608; but see note (g), p. 308, ante, 
and Cook v. Sprigq, [1899] A. C. 672, P. C. 

(f) As regards acts committed within the jurisdiction the position is not 
clear. It h.is been held, in Scotland, that there is no redress (Pol! v. lord 
Adroeate (1899), 1 F (('t of Scss.) 823), and there are English authorities 
tending in the same diioction ; see A.-O, for Canada v. Cain, Same v. 
Gilhula, [1906] A. C. 642, 646, P. C. ; East India Co. v. Campbell (1749), 

1 Ves. Sen. 246 ; Mure v. Kaye (1811), 4 Taunt. 34, per Heath, J., at 
p. 43 ; compare Be Adam (1837), I Moo. P. (J. C. 460; and see, generally, 

2 Co. Tnst. 67 ; Calvin's Case (1008), 7 Co. Rep._ 1. But it is submitted 
that all aliens within the realm are, in this re,<ipect, as much within the 
protection of the Crown as British subjei'ts. “ rhoiish they are not the 
Kitig’s natural born subjects, they are the King’s subjects when within 
his protection ” (1 Hale, P. C. p. 642). 

(g) Huron v. Denman (1848), 2 Exch. 167; see also Musgrove v Chttng 
Teeong Toy, [1891] A C. 272, P. C.; A.-G. for Canada v. Cain, Same v. 
Gilhula, supra ; Le Caujr v. Eden (1781), 2 Doug. (K. B.) 694 ; Undo t. 
Bodney (1782), 2 Doug. (k. b.) 613, n.; Faith v. Pearson (1816), 6 Taunt. 
439; Madrazo v. WilTes (1820), 3 B. & Aid. 363 ; Po!! ▼. Lord Advocate, 
supra ; Salaman v. Secretary of State for India, [1906] 1 K. B. 613, C. A. 
It is to be noted that in Huron v. Denman, supra, the main point in con¬ 
troversy was the effect of a subsequent ratification by the Sovereign of an 
act of State of a subordinate (as to which see p. 307, ante), but it ia 
submitted that it is an authority for the proposition in the text. For the 
pri^eges of alien friends in this country, see title Aliens, Vol. I., pp. 306 
et seq. ; and, as to alien enemies, see ibid , pp. 310 ef seq.; B. v. achiever 
(1769), 2 Burr. 765. 

{k) As regards acts committed within the jurisdiction, see, for instance, 
the ri^ts of alien criminals under the Extradition Acts; title Extbaditiom 
AND Fttoitive OFFENDERS, Vol. XIV., pp. 403 et se^.; and it is suhjnitted 
that an action might lie for a breach of the privileges of residence and 
trading writliin the realm conferred upon foreign merchants b^Magna Carta 
(26 Edw. 1, 0 . 30). 

(t) See title Dependencies and Colonies, Vol. X., pp. 626—641, 669 
et Mg., 694 et eeq. 

(h) Cameron v. Kyie (1836), 3 En»p, 332, P. C. ; B. v. Burah <1878), 

3 App. Cas. 889, F. C.; Mue^ave v. Pulido (1879), 6 App. Cas. 102, P. C. ; 
Salaman v. Secretary of State for India, supra. As to the position of the 


646. If a British subject suffers damage from a British ao^ of 
State, unauthorised by Parliament and outside the constitutional 
limits of the Jloyal Prerogative (d), he has a right of action against 
the officer by whom the act was performed, even if it was expressly 
authorised by the Crown or the Government (<’). 

But if an alien suffers damage from a British act of State com¬ 
mitted outside the jurisdiction (y), be has no right of redress (g), 
unless such a right has been expressly conferred by statute (h). 

Suh-Sect. 3.— Of Other British Governments. 

647. The Crown and the Imperial Parliament have from time to 
time delegated part of tlioir sovereign powers to the legislatures 
of self-governing colonics and the governors of Crown colonies (t). 
Acts of such legislatures and governors, if within the scope of the 
authority so conferred, have all the consequences of acts of State (ft); 

unobstiuoled exeicibe of their jnrihdiction ” ; and see Wolfe Tone's Case 
(1798), 27 State Tr. 613, 626; title Constitutional Law, Vol. VI., 
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bnt the municipal courts have jurisdiction to inquire whether any 
particular act is intra rires or not (Z). 

648. As regards Ireland, all the official acts of the Lord 
Lieutenant are acts of State, apparently even if ultra vires (m). 

649. The East India Company was in a peculiar position, being 
at the same time a trading corporation and a sovereign state with 
almost unlimited powers (n). Although it ceased to exist in 
1858 (o), the judicial decisions as to its position may still have 
some bearing upon the powers and liabilities of chartered 
companies (p). 

Sub-Sbot. 4.— Of Foreign Goiernmeiiis. 

650. The official acts of every state or potentate who'Wi inde¬ 
pendence has been recognised by the Crown (q), and of their 
authorised agents (r), are acts of State. No action can bo brought 
in respect of such acts («), even where the agent is a British 

several colomos now united in tlie Coiuaionwealfli of Australia, see 
title Dependencies and (’ot onies, Vol. X , pp. 606 et eeq. ; rotter v. 
Broken TIUl Proprietary Co., Ltd (1906), 3 Commonwealth Law lleports, 
479, 491. 

(0 See cases cited in note (k), p. 309, ante ; Sprigg v. Sigeau, [1807J 

A. C. 238 P. C. 

(m) Nnpper Tandy v. Westmoreland {Earl) (1800), 27 State Tr. 1191, 
1246; Lvby v. Wodehouse (Tjord) (1866), 17 I. C. R. L. 618; Sullivan v. 
Spencer (Earl) (1872), 6 I. 11. C. L. 173 ; and see title Constituiional 
Law, Vol. VII., p. 99, note (t). 

(n) Gibson v. East India Co, (1839), 5 Bing. (n. c.) 262, 273; Coorg 
[Ex-Eajah) v. East India Co. (1860), 29 Beav. 300 ; and see the cases cited 
in notes (r), (b), p. 300, ante. As to the position of the present Indian 
Government, see title Dependencies and Colonies, Vol. X.. pp. 684 et seq. 

(o) Government of Indja Act, 1868 (21 & 22 Viet. o. 106). 

(p) For these decisions, see cases cited on this and the previous pages. 

Iq) Peru Republic v. Peruvian Guano Co. (1887), 30 Ch. D. 489 ; see also 

Berne {City) v. Bank of Englcmd (1804), 9 Ves. 347 ; and compare Bolder v. 
Huntingfield {Lord) (1805), 11 Ves. 283. 

(r) Dobree v. Napier (1836), 2 Bing. (n. c.) 781 ; B. v. Lesley (1860), 
Bell, C. C. 220 ; Carr v. Fracis Times & Co., [10021 A. C. 176. 

(«) Blad'a Case (1673), 3 Swan. 003, P. C.; Blad v. Bamfield (1674), 
3 Swan. 604; Barclay v. Bussell (1797), 3 Ves. 424; Dobree v. N^ier, 
supra ; Brunswick {Duke) v. Hanover {King) (1848), 2 H. L. Cas. 1; Wads- 
worth v. Spain {Queen) (1861), 17 Q. B. 171 ; De Haber v. Portugal {Queen) 
(1861), 17 Q. B. 171 ; Gladstone v. Ottoman Bank (1863), 1 Hem. & M. 506 ; 

B . V. Lesley, supra; Twyerqas v. Drerjfua (1877), 6 Ch. D. 606, C. A.; 

Vavasaeur v. Krupp (1878), 9 Ch. D. 861, C. A.; Natiorud Bolivian Naviga¬ 
tion Co. V. Wilson (1880), 6 App. Cas. 176. It is doubtful whether this rule 
applies to acta committed m British territory by order of a foreign 
sovereign. There appears to be no direct English authority on the point 
(see, however, 1 Hale, P. C. 00), but in The People v McLeod (1841), 1 Hill, 
3.77, the New York Court held that the plea of “ act of State ’* afforded no 
defence to a British subject who committed a criminal act in American 
territory. This decision has been the subject of ranch comment, chiefly 
•xtrs-judicial; Lord Ltndhurst, L.C., and Littledals, J., are said to 
have agreed with it (see Greville’s Memoirs, 2nd series. Vol. I., p. 384), but 
the Governments of this country and the United States stron^uy objected 
to it (see State Papers. 1840-1841. Vol. XXIX., pp. 1127, 1131, 1141). 
B. V. Lesley, supra, to some extent supports it; sw also B. v. Ksyn 
(1876), 2 Ex. D. 63, C. C. R.; and, on the whole snbiect, see Moore, Acts 
of State in EngUrit Law, pp. 122—131: title Conflict of Laws, VoL VI., 
pp. 249, 260. ^ 
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subject, and where, in carrying out the act of State, he is commit* 8®°** *• 
ting an offence against English law (a), and the courts of this Effect of 

country have no jurisdiction over the public property of such a Acts of 

state or potentate destined to public use, even though situated 
within the jurisdiction (6), wliether by actions in pnaonam or in 
rem (c), nor will they pay regard to the penal ordinances of another 
country (d). These matters, it is submitted, belong in strictness 
to private or public international law, and depend upon con¬ 
siderations different from acts of State in the point of view of 
municipal law. 

651. A government is not regarded as a sovereign power unless Acts of 

it has been recognised by the Crown (e); but, when it has been so revolutionary 
recognised, it is immaterial to consider whether it is a government 
de facto or dejnre(f). 

The English courts have jurisdiction to restrain the acts of an 
unrecognised revolutionary government in this country in order to 
protect property (g). 

Sub-Sect. d .—Suaeaaion to State Rights and Lialilitm. 

652. If a sovereign state has succeeded to the territory or Succession to 
property of another sovereign state, whetlier by conqut'st or annexa- state rights, 
tion, or by the suppression of a revolutionary government, the 

state so succeeding cannot be made liable in the municipal courts 
for the acts of its predecessor (h), nor can privileges or rights 
obtained from the predecessor be directly enforced against the 
successor (i). But by the rules of international law the acquiring 
state is subject to the contractual obligations of its predecessor (A.). 

If property so acquired by a foreign state is in this country, that 

(a) Dobree v. Napier (1838), 2 Bing. (N. C.) 781. 

(b) Smith V. Weguelin (1869), L. B. 8 £q. 198 ; but seo the cases cited 
in notes ({), (m), p. 312, post. 

(<•) The Parlement Beige (1879). 4 P. D. 129; reversed (1880), 6 P. D. 

197, C. A.; The Jassy, [1906] P. 270 ; see also The Oharkieh (1873), L. R. 

4 A. & K. 69. As to the right of foreign sovereigns and their officials to sue 
or be sued in this country, see title Action. Vol. I., pp. 18, 19 ; Hart v. 

Owmpach (1872), L. R. 4 P. C. 439 ; Re BameWs Trusts, [1902] 1 Ch. 847 ; 
and see title Gonfijct of Laws, Vol. VI., pp. 182, 232. 

(d) Folliott V. Ogden (1780), 1 Ily. Bl. 124; affirmed sub nom. Ogden v. 
PoUtott(1700), 3 Term Rep. 726; Wolff v. Oxholm (1817), 6 M. & S. 92; see 
also Wright v. Simpson (1802), 6 Yes. 714, doubting If right v. Nutt (1788), 

I Hy. Bl. 137. 

(«) Berne {City) v. BanJc of England (1804), 9 Ves. 347 ; Yriasari v. 

Olmsnt (1826), 3 Bing. 432 ; but see Bolder v. Hunting-field {Lord) (1805), 

II Ves. 283. 

(f) Pflrtt BepubUe v. Peruvian Quano Co. (1887), 36 Ch. P. 489. 

(|) Austria {Emperor) v. Bay and Kossuth (1861), 3 De G. P. Sc J..^217, 

(h) Cook y. ^rigg, [18991 A. C. 572, P. 0.; West Band Central Gold 
Mining Co. v. It., [1906] 2 K. B. 391; Solaman v. Secretary of State for 
India, {1906] 1 E. B. 613, C. A.; but see FrUk y. B. (1872), L. B. 7 Exoh. 

365, and the judgment of FnETCKER Moulton, L. J,, in Scdatian y. Seereta/n 
of State for India, supra. As to the position of British colonies so acquired, 
see title DBPSNnsNCiss and Colonies, Vol. X., pp. 665 et seq. 

{i) Oooh y. Sprigg, supra. It is not quite (dear whether the rale here 
stat^ applies to foreign powers as well as to the Crown. 

Qc) West Band Central Gold Mining Co. y. B., supra. 
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SHOT* 9. state may recover it by action (0, subject to any contract, lien, or 
Effect of equity relating to the property and available against the former 
Acts of owner (wi). But where a de jure government is temporarily deprived 
State. of its property by a revolutionary government which is eventually 
displaced, it succeeds to its original property free from all contracts 
and equitioB affecting the revolutionary government (a). 


Sect. 3. — Procedure. 

Act of Stmte 653. An act of State may be pleaded as a defence to a civil 
a defence action (o), and it may also perhaps be a defence to criminal pro¬ 
of proSutiou ceeding8(p). If an action based upon an act of State is commenced 
in an inferior court, it may be restrained by prohibition (q). 


Part ll.--Exemptions from Liability. 

Sect. 1. —Exercise of Statutoty Poirers. 

Sutntorjr 654. If the legislature directs or autborises the doing of a 
ftuthonty and particular thing the doing of it cannot bo wrongful («). Tl)e 
a statute usually provides that if damage results compensation shall 

act. be made for it; but, in the absence of siicli a provision, no action 

will lie at common law for such damage, whether the act is 
authorised for a public i)urpose or for private profit, becauso 
it is damnum sine injut id (b). The statutory authority covers 


(I) Two Siciliea {King) v. Willcox (1851), 1 .Sim. (K. s.) 301 ; see also 
IlulleU V. Spain {King) (1828), 2 Bli. (n. s.) 31, II. L. 

(j») United States of America v. Frioleau (1865), 2 Iloin. & M. 659 ; The 
Beairice, otherwise The liappahamiock (1860), 36 L. J. (adm.) 9; United 
States of America v. McRae (1869), L. R. 8 Eq. 69; Peru Repubhe v. 
Dreyfus Brothers <& Co, (1888), 38 Ch. D. 348. 

(«) United States of America v. McRae, supra. 

{o) Ohattoton v. Secretary of State for India in Council, [1896] 2 Q. J) 
189, C. A.; Buron y. Denman (1848), 2 Excli. 167; and see BfunswicL 
{Dulce) V. Hanover {King) (1848), 2 II. B. Cas. 1. An action based upon 
an act of State will be forthwith dismissed with costs {Salaman v. Secretary 
of State for India, [1906] 1 K. B. 613, C. A.; and see The Jassy, \ 1906] P. 
270), if it appears clearly upon the face of the pleadings that the act com¬ 
plained of was an act of State committed by a competent antbority 
{Musgrave w. Pulido (1879), 6 App. Cas. 102, P. C.). 

(p) See Wadaworthv. Spain {^een) (1861), 17 Q. B. 171, 216. 

Iq) De Haber v. Portugal {Queen) (1851), 17 Q. B. 171. A mere stranger 
may move for the wiit {ibid.). 

(a) Mersey Doelcs Trustees v. Qibbs (1806), L. E. 1 H. L. 93, per Black- 
BUBK, J. (delivering the joint opinion of the judges, unanimously approved 
by iihe House of Loids), at p. 112; and see title Tobx. As to mo exercise 
of special statutory powers, as regards the commission of a nuisance, see 
title Nuisance, Vol. XXL, pp. 516 et seq. 

{b) Ibid. ; see also British Cast Plate Manufacturers {Governor db Co.) 
V. Meredith (1T92), 4 Term Rep. 794 (where the rule was acted upon and 
based upon the maxim solus populi suprema lex); B. v. Pease (1832), 
4 B. & Ad. 80; appioved in Vaughan y. Taff Vote Badl. Co. (1860), 6- 
H. & N. 679, Ex. Ch.; Mersey Docke Tnutees v. Gibbs, supra ; and 
HammvrsmtOi etc. Bail. (Jo. y. Brand (1869), L. B. 4 H. L. 171; and see 
Lingke y. Christehureh Corporation (1912), 106 L. T. 376, C. A. 
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every act reasonably (c) necessary for the doing of the thing 
authorised (d). 

655. Whether the statute authorises injury to other persons or 
not is a question of interpretation (e ); but in every case the persona 
acting under statutory authority must use reasonable care in 
executing the work (/). Wliere, therefore, the work could be per¬ 
formed without injury resulting, it is in general the duty of the 
persons executing the work to avoid such injury ( 7 ). 


Sect, l 
Exercise of 
Statutory 
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acting undtr 
statutory 
author!^. 


(c) “ Eeasonably ” aa distinguished from “ absolutely ” {Harrison v. 
ttoulhiemk and Vaiixliall Water Co., [1891] 2 Ch. 409, per Vaughan 
Williams, J., at p. 414). 

(d) Hawley v. Steele (1877), 6 Ch. D. 621 ; London and North Western 
Hail. Co. V. Bradley (18.')1), 3 Sfac. & G. 330, per Lord Teubo, L.C , at p. 341. 
Thus, the use ol locomotive engines may icasouably involve the frightening 
of hoisos (It. v. Pease (1832), 4 L. & Ad. 30), or the destruction of properly 
by sparks (Vaughan v. Taff Vale Rail. Co. (I860), 6 H. & N. 679, Ex. Ch.), 
or injury to houses by vibration (Hammersmith etc. Rail. Co. v. Brand 
(1869), L. K. 4 If. L. 171), or smoko amounting to a nuisance (A.-O. v. 
Metropolitan Rail. Co., [1804] 1 Q. B. 384, C. A.). Thus also, the authorised 
use ol electricity for a tramway involves the escape of electricity to com¬ 
plete the return circuit (National Telephone Co. v. Baker, [1893] 2 Ch. 186; 
Eastern and South African Telegraph Co. v. Cape Town Tramways Cos., 
[1902] A. C. 381, P. C. ; and see, liirther, the cases cited in title Nuisance, 
Vol. XXI, p. 519, note (a )). As to how far the authority extends, see 
Jones V. Festiniog Rail. Co. (1868), L. R. 3 Q. B. 733 (where it was held 
that an <*xpress power to run a tramway “ by means of men, horses or other¬ 
wise " did not lender it reasonably neccssaiy to use steam locomotives). 

(r) Ill determining such a question “ the burden lies on those who seek 
to establish that the logislatuie intended to take away the private rights 
of individuals lo show that, by express -words or by necessary implication, 
such an intention appeals ” (Metropolitan Asylum District v. UiU (1881), 
6 Axip. Cas. 193); and a statute empowering but not commanding the 
peiJoiinaiice ot an act does not authorise its being done at the cost of 
committing a nuisance (Canadian Pacific Railway v. Parke, [1899] A. C. 
636, P. C.; see also H. v. Bradford Navigation Co. (1866), 6 B. &; S. 631; 
Mttropoliian Asylum District v. Hill, supra ; Oas Light arid Coke Co. v. 8t. 
Mary Abbott's, Kensington, Vestiy (1886), 16 Q. B. D. 1, C. A.; Ea/pier v. 
London Tramways Co., [1893] 2 Ch. 688, C. A.). As to where the line 
between “ empowering ” and " couiinauding ” is to be drawn, compare 
Metropolitan Asylum District v. HJl, supra, with London and Britton 
Bail. Co. V. Truman (1885), 11 App. Cas. 46, both cases being discussed 
in Canadian Pewifie Railway v. Parke, supra. For instances of statutes 
not authorising a nuisance, see A.-O. v. GasligM and Coke Co. (1877), 7 
Ch. D. 217; Powell v. Fall (1880), 6 Q. B. D. 597, C. A.; Price's Patent 
Candle Co., Ltd. v. London County Council, [1908] 2 Ch. 626, C. A.; and 
see the cases cited in title Nuisance, Vol. XXI., pp. 621—623. As to the 
interpretation ol statutes generally, see title Statutes. 

(f) Mersey Docks Trustees v. Oibbs ( 1866), L. B. 1 H. L. 9.3, per Black- 
BUBN, J., at pp. 112, 113; Leader v. Moxon (1773), 2 Wm. Bl. 924; 
approved in Sutton y. Clarke (1816), 6 Taunt. 29; Jones v. Bird (18^2), 

6 B. & Aid. 837 ; Lawrence v. Great Northern Bail. Co. (1861), 16 Q. B. 643 ; 
Fremantle v. London and North Western Bail Co. (1861), 10 C. B. (sr. 8.) 
89 ; Clothier v. Webster (IBQ2), 12 C. B. (n. s.) 790, per £ble, C.J., at p. 796; 
Brine v. ^eat Western Bail. Co. (1862), 2 B. & S. 402, per Crompton, J., 
at p. 411; Coe v. Wise (1866), L. R. 1 Q. B. 711, Ex. (7h.; Biscoe v. Great 
Eastern Bail. Co. (1873), L. R. 16 Eq. 636, Such care must be all that any 
skilful person could reasonably be required to exwoise in such a ease 
(Jones V. Bird, supra, per Batlet, J., at p, 846). As to the duty to take 
care, see, genertdly, title Negligence, Vol. XXI., pp. 362 tt seq. 

(g) Biseoey. Great Eastern Bail. Co., supra, per WicSENS, V.-C., at p. 041. 
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Sect. 2.— Exercise of Executive Powera, 

Sud-Bbct. 1 .—Liahilify in Contrart. 

656. Where any person enters into a contract as a servant of 
the Crown, or as agent for the public, and treats in that capacity, 
ho cannot be made personally liable upon such contract (/i), either 
directly (i^, or upon an implied warrant of authority 1 . 

A public servant may, however, contract personally and not as 


In Frnwirk v. linst London Vail. Co. (1875), L. R. 20 Eq. 644, where, for 
a railway in courdo of construction, a mortar mill was erected which 
proved a nuisance, Jesskl, M.R , at p. 651, said, “I have to be satis* 
Hod that the railway ciinnot be constructed without the mortar being made 
at this patticuUr place "; hut see the explanation of this case in Harrison 
V. Southwark and VaucJiall Water Co., [1891] 2 Ch. 409, per Vaughan 
Williams, .T., at p. 415, where ho says that “it has nothing to do with 
the Tuanner ol execution but only with the woiks authorised to be 
executed”; and see title Nuisance, Vol XXI., p. 619. Precautions 
which would be physically possible, but not such as any skilled person 
could roasoiiably be expected to take, need not be taken; see Harrison 
v. Southwark and VauxhaU, Water Co., supra, per Vaughan Williams, J., 
at pp. 412, 413. Similarly, where a recurrent injury can be prevented by 
measures which can be taken, the undertakers are under an obligation to 
take them (Oeddis v. Bann Iteservoir (Proprietors) (1878), 3 App. Cas. 
430); compare Southwark and VauxhaU Water Co. v. Wari^worth Board 
of irorAa, [1898] 2 Ch. 603, C. A. (where it was decided that a highway 
authority h.iving statutory powers to lower a street level, and also to lower 
gas pipes laid under stulutoiy powers, eould lower tlie street without 
exercising the latter powers, altlioiigh the lowering of the street would 
expose the pipes to being broken and iro^en); see also Metropolitan Asylum 
District v. Jlill (1881), 6 App. Cas. 193; Jjondon and Brighton Bail. Co. 
V. Truman (1885), 11 App, Cas. 45; A.-Q. v. Metropolitan Bail. Co., 
[1894] 1 Q B. 384, C. A. ^ 

(h) Maebeath v. Ualdimand (1786), 1 Term Rep. 172, 182 (a colonial 
governor) ; Luterloh v. Halsey (undated) (commissary-general), and Savage 
V. North (Lord) (undated) (First Lord of the Treasury), both cited m 
Maebeath v, Ualdimand, supra, by Lord Mansfield, C. J., at p. 180, Unwin 

V. Wolseley (1787), I Teiin Rep. 674 (captain of a man of war); MyrUe v. 
Beaver (1800), 1 East, 136 (captain of a troop of cavalry); Bieev. Chute 
(1801), 1 East, 579, 582 (captain of atroqpof o.avalry); Carter v. HaU (1818), 
2 Stark 361 (purser of a man pf wret): AUen v. Watdegrave (1818), 2 
Moore (c. p.}, 621 (justices of the peace); OUtley v. Palmeiston (Lord) (1822), 
7 Moore (C. p.), 91 (Secretary of State); O'Cfrady v. Cardwell (1872), 20 

W. R. 342 (Secretary of State); Jones v. Hope (1880), 3 T. L. R. 247, n., 
C. A. (volunteer colonel); Palmer v. Hutchinson (1881), 6 App, Cas. 619, 
P. C. (deputy eommissioncf-goneral), where the previous oases are 
reviewed ; Graham V. Public Works Commissioners, [1901] 2 K. B. 781, 
pmr PniLLiMORE, .T., at p. 790; and see title Constitutional Law, 
Vol. VI., pp. 413, 416. 

(i) This IS only part of the general law of agency ; see title Agenct, 
Vol. I., pp. 219,22t); and see B. v. Treaswry (Lords Commissioners) (1872), 
L*. R. 7 Q. B. 387, where Blackburn, J., at p. 398, said, “ where an 
obligation is oast upon the principal and not upon the servant, we cannot 
enforce it against the servant as long as he is merely acting as servant: 
and it makesono difference that the master is only suable by petition of 
right or perhaps not at all.” 

(k) Dunn v. Macdonald, [1897] 1 Q. B. 401, 666, C. A.; see also Jones v. 
Hope, supra (whore the same rule was applied to a case where the intention 
of the partiea wa.<i to make a contract with “ a corps ” of volunteers, 
although suoh oontioct was a legal impossibility). 
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agent (1), but whether he does so or not is a question of fact (to), and, j. 
unless he intended to do so (n), and the other party gave cr^it to Ezeatelse of 
him personally or dealt with him in a private capacity (o), he is toewtttvo 
under no personal liability. 

657. If money has been paid, erroneously or otherwise, by a Monejsio 
private individual to an officer of the Crown, it cannot be recovered 
from him as money had and received(p), because that is in sub- ^rTOnts? 
stance a claim against the Grown, Iiis principal (g). The Attorney- 
General may, however, consent to the action being brought (r), and 
although no action, or mandamus, will lie against an officer of the 
Crown, who holds public moneys in his hands, for not advising the 
Crown to pay such sums to an individual («), if money has actually 
been paid by the Crown to its officer in trust for an individual, it 
may perhaps Ijo recovered from him as money had and received (t). 


(l) Samuel hrolhers. Ltd. v. Wheiherlif, [1907] 1 K. B. 709; [1908] 1. 
K B. 184, C'. A (j^oodssupphedtocomniaDdiniTo/iicerof a volunteer corps); 
Dunn V. Matdonald, [1897] 1 Q B. 401,«er Oiiittt.L J., atp. 557 ; see also 
Taa Fooyen v. Vander Fett (1838), 2 Moo. P. C. C. 177. and see title 
CoNSTiiunoNAL Law, VoJ. VI., pp. 414, uoto (1), 415, note (o); seo also 
Graham v. Public Works Commistnoners, [1901] 2 K B. 781. Graham v. 
Stamper (1690), 2 Vem. 146, is no authority except upon equity piactico; 
and Cunninr/ham v. Collier (1785), 4 Doug, (k b.) 233, appears to bo over¬ 
ruled by Unwin v. Wolaeley (1787), 1 Toim Rep. 674, and the other cases 
cited in note (A), p. 314. ante. 

(m) Samuel Brothers, Ltd v.Wkeikerly, supra ; Cross v. Williams {1862), 

7 II. & N 676 ; compare Thompson v. Peane (1819), 1 Brod. & Bing 25 ; 
CluUerhuck v. Co'Qin (1842), 3 Man. A D. 842 ; Auty v. Ilutchinson (1848), 
6 C. B. 266. 

(a) Unwin v. WoUehy, supra; Samvel Brotheis, Lid. v. Whelhcily, 
supra. 

(o) Keate v. Temple (1797), 1 Bos. & P. 158; Prosser v. Allen (1819), 
Gow, 117. 

(p) Whitbread v. Biooksbanh (1774), 1 Coup. 66, per Lord Mansfield, 
O.J., at p. 69; and see Campbell v. Uall (1774), 1 Cowp. 204. As to 
money boa and received, see title Conibaci, Vol. VII., pp 473 et seq. 

(q) See Sadler y. lirans (1766), 4 Burr. 1984. 

(r) Campbell Y. Ball {I77i), 1 (’owp 204. In Whitbread y, BtooUbank, 
supra, a defendant excise officer waived this defence, and such consent 
was entered upon the record “ so that it be not a precedent.” 

(«) B. Y. Treasury (Lords Commissions')s) (1872),L. R. 7 Q. B 387, over¬ 
ruling F. V. Treasury (Lords Commissions)s), Dueen Dowager's Annuity 
(1851), 16 Q. B. 367 ; and see It. v. Ilomby, or The Bankers Case (1696), 

6 Mod. Rep. 29. 

(1) See, on the one hand, F)iddy v. Fose (1817), 3 Mer. 86, whore Gbant, 
M.B., said, at p. 102, “ It is clear that a suit may be maintained against 
a public officer for the recovery of money issued by the Government for the 
use of an individual ” ; not, however, where the Government has subse¬ 
quently ordered the money to be withheld (ibid .); see also Foiv v. Dawson 
(1749), 1 Ves. Sen. 331 ; Fiee v. Fveritt (1801). 1 East, 683, n. (a); and 
oompue, on the other hand, Bice v. Ch'ute (1801), 1 East, 679, and 
Oidley v. Palmerston (Lord) (1822), 7 Moore (c. p.}, 91 where an action 
for a retired allowance against a Secretary ot State was dismilsed, although 
the money had been received by him for its payment, the judgment being 
based upon the multiplicity of such actions to which such an officer might 
be snbieoted ; see alro OrewviUe-Murray y. Clarendon (Earl) (1860), L. B. 

0 Eq.ll; Wright, dt Co. v. Mills (hfo. 2) (1890), 63 L. T. 186; title 
Constitutional L*aw, Vol. VI., p. 416, 
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PuBtiio Authobities and Public Ofhokrs. 


Sub- Sect. 2. —Liability in T < H . 

658. In actions for tort (u) against public officers (a), as in actions 
Against private individuals, it is no defence that the tort was 
committed by order of the Crown or of a superior officer (h). 

659. Whore a public authority or public officer commits a breach 
of his official duty, and thereby causes injury to any person, he is 
liable to an action for damages (c), if the breach complained of 
amounts to misfeasance (d ); nnd, if it consists of a mere nonfeasance, 
the rule is that the authority or officer, if not a mere servant of 
the Crown (c), is liable if the law casts upon him a specific duty to 
the plaintiff, or to a class of which the plaintiff is one, to perform 
the act omitted (/). Whether this specific duty to perform ihe act 
and coiisecpient liability for nonfeasance is cast upon the defendant or 
not depends upon the terms of the statute or charter relied uj^on (//); 

(u) As to the general principles of lort, see title Tonr. 

(o) For a definition of “ public officer,” see note (i), p. 317, jwsf. As to 
kow far publio authorities aio liable lor tbe toits of their subordinates, see 
pp. 321 et seq.f^it. As to tJie imnmnity of tbe Crown from actions based 
upon torts of Crown servants, sec titles CoNhriTUTiONAL Law, Vol. \ 1 , 
pp. 414 ei seq. ; CuowN Pjiactice, Vol. X., pp. 28 et srq 

(6) See pp. 308, 309, ante; titles Aoenc’y, Vol. I., p. 224; Covsrnu- 
TIONAL Law, Vol. VI., pp. 383, Rogers v. liajendto l^utt (1860), 13 

Moo. P. C. 0. 209 ; Madrazo v. miles (1820). 3 H. lSj Aid ;{.-)3 ; CoLbetl v. 
Orcy (1849), 4 Exch. 729; Raleigh v. Oosrhen, (1898J 1 Ch. IS, per Uumj!,k, ,1., 
at p. 77 ; Winter v. lianeks (1901), 65 J. P. 468. 

(c) Com. Dig,, tit. Action on the Case lor Misfeasance (A 1), “ an ;u*lion 

on the case lies against an officer for a niisleasniieo, as il an officer mis- 
demeaii himself by any falsity” ; Smith v, Winjoid (1693), 1 Lut 96; 
Com. Dig., tit. Action on the Case for a Deceit (xV 0), “ such action will lie if 
an officer, being entrusted by the law, aet Uecept ive in his offiec ” ; Rowning 
V. Goodehild (1773). 2 Win. Bl. 906; Ilenly v. Lyme Coiporatioii (1828), 6 
Biug. 91 ; M'Kinnon v. Penson (1852), 8 Exch. 319, 327 ; Whiteh-qg v. 
Richards (1823), 2 B. & C. 45 (clerk of a debtor’s court falsely issuing a 
discharge order ); Brasyer v. Maclean (1875), L. R 6 P. C. 398 fslioriff 
issuing a false return to a writ, though without malice). In the majority of 
cases such mislcasance in office would be a tort apart tioin the o/Tlc) d 
position, and would therefore be governed by the rules stated in the text, 
supra. _ ‘ 

(d) As to the distinction between misfeasance and nonfeasance, see titles 
Hiqiiwats, Stueet.*?, and Bridges, Vol. XVI., pp. 132 ei seq.; Negli¬ 
gence, Vol. XXL, pp. 375 ct seq. ; Tort ; Glossop v. Beston and Islmorth 
Local Board (1870), 12 Gh. D. 102, C. A.; Southampton and Jlchin Bridge 
Co. y. Southampton Local Boaid (1868), 8 £ & B. 801 ; A.-G. and Dommes 
V. Basingstoke Corporation (1876), 24 W. U. 817 ; CrachueU v. Thetford 
Corporation (^1869), L. R. 4 C. P, 629; A.-Q. v. Vorking Union Guardians 
(1882), 20 Cn. D. 596, C. A.; Dawson cfe Co. v. Bingley Urban Coiinetl, 
[1011] 2 K. B. 149, C. A.; MaClelland v. Manchester Coiporation, [1912] 1 
K. B. 118. 

j(e) Gilbert y. Trinity Bouse Corjwraiion (1886), 17 Q. B. D. 706. As to 
liability for the acts of subordinatos, see pp. 321 et seq., post. 

(J) Gibraltar Sanitary Commissioners v. Orfila (1890), 15 App. Cas. 400, 
P. C., per Lord WsrsoN, at p. 411; and see Com. Dig., tit. Action ujjon 
Statute (F), **'BO in every case where a statute enacts, or ^ohibits a tiling 
for the benefit of a person, he shall have a i-omody Watkins v. Naval 
Colliery Co. (1897), Ltd. (1912), 56 Sol. Jo. 719, H. L. 

(g) Southam^on and Itchin Bridge Co. y. Southampton Local Board (1858), 
8 £. & B. 801, per Lord Campbell, C.J., at p. 812 ; Mersey Docks Trustee* 
V. Gibbe (1866), L. R. 1 II. L. 93. per Blackburi?* d., at p. 104; Saundeti 
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ftl7. 

aud the fact that another remedy is provided therein tends to show Skox. a. 
that no liability to action was intended to be created (/<)• As a Exercise of 
general rule the liability exists unless an intention to negative it is Executive 
indicated (f). 


V. HoU/orn District Board of Works, [1895] I Q. I). 64; Oibraltar Sanitary 
Commissioners v. Orfila (1800), 16 App. Cas. 400, 408. P. (5. 

{h) Atkinson v. Newcastle JValerworks Co, (1877), 2 Ex. D. 441, C. A., 
which appears to overrule Bickering v. James (1873), L. R. 8 C. P. 480 ; 
and as to Couch v. Steel (1864), 3 E. & B. 4(l2, see tilli* Neot.igencr, 
Vol XXI , p. 423, note (ft), and see, ffenerally, iftid., pp. 422—424. 

(i) Mersey Docks Trustees v. Qihhs (1866), L. R. 1 II. L. 93; Winch v. 
Thtimes ('onsetvaiors (1874), L. R. 9 C. P. 378, Ex. t'h ; Bathurst Borough v. 
Maepherson (1879), 4 App. Cas. 256. The rule as to public oilicors is stated 
generally in llenly v. Lyme Corporation (1838), 5 Bing. 91, per Best, t’.J., 
at p. 107: •* If a public officer abuses his office, either by an act of oini'^siun 
or conimis'iion, and the consequence of that is an injury to an individnal, 
an action may be niciintaincd against such public officer ” ; and he further 
dcliiied public officer for that purpose as " everyone who is appointed to 
diHchaige a public duty and rccoivos a compensation in whatever shape, 
whether from the (’rowii or othoiwise ” ; cotnpaie Young v. Davis (1862^, 
7 11. & N. 760, 777, where Unity v. Lyme Corporation, supra, is explairicil 
as being a ca^e wlicie a right which was a personal benefit corresponded 
with an ob!i;^ation. As to officers of tbe Crown, see Com. Dig., tit. Aclion 
on the Case for Negligence (A 2). TJie shenfl' and similar officius are liable 
for non-obedicnce to writs directed to them ; see Uooper v. Lam (1847), 
10 Q. B. 540, Ex. CIi. ; and see title PriimiKi-'a and BAiLiia’s ; see also 
Douglas v. Yiillop (1759), 2 Burr. 722 ; Ueiherl v. Pagett (1662), 1 Lev. 64 ; 
Irwin V. Grey (1862), 3 F. & F. 635. 'I’be case of Schinotti v. Buvisled 
(1796), 6 Term Ucp. 646, is one rather of misfeasance. 

It may ultiinaicly be held that, except in cases of non-repair of high¬ 
ways, tlieic is no leal distinction between nonfeasance and inisU-asance. 
In highway cases the distinction undoubtedly exists; see title Highways, 
Streets, and Buidg£.s, A'ol. XVI, p. 133. The origin of the exception 
seems to be tliat neither the inhabitants of the parish or county {Russell 
V. ilfen of Devon (1788), 2 Toim Rep. 667), nor the survcyoi-s of highways 
{M'Kitmon v. Benson (1854), 9 Exch. 609, Ex. Ch.; Young v. Davis 
(1S62), 7 II. & N. 760), were liable for nonteaeance, and conseqiioutly 
the local boards and councils to wliom their duties wcie subsequently 
transfori'ed are also not liable {Cowley v. Newmaiket Local Board, (1892] 
A. C. 345). As to this priiwiplo, see the text, infra. Dicta in favour 
of the existence of a gener.il distinction are to be found in the following 
cases, but the decisions themselves are explainable upon the grounds 
stated:— Brennan v. Limerick Union Guardians (1878). 2 L. R. Ir. 
42 (the statutory duty lay, not upon the defendants, hut upon other 
persons); Glossop v. Reston and Isleworth LocalBoaid (1879), 12 Cli. D. 102, 
0. A. (there was no negligence, the defendants not having had time 
to fvdfll their duty); Forbes v. Les Conservancy Board (1879), 4 Ex. D. 
116 (the statute did not impose a duty, but gave a discretion); 
Gibraltar Sanitary Commissioners v. Orfila, supra (the defendants were 
mere servants of the Crown); Dawson <& Co. v. Bingley Urban Council, 
[1911] 2 K. B. 149, C. A. (a case of misfeasance, and the dicta of 
Vaughan Williams, L J. {ibid., at p. 155), iu favour of the distiuwtiun 
are opposed to those of Kennedy, L.J. (iftid., at p. 161), against it). 
The nearest approach to a direct authority for the distinction appears to 
be Saunders v. Rolborn District Board of Works, [1896] 1 Q. B, 64, where 
the court required evidence of the intention of the legislature to impose, 
rather than not to impose, liability for noiifeasanoe. It has been suggested 
that the ground lor the supposed immunity is the public inconvenmnoe of 
a great multiplioi^ of actions; see Bussell v. Jlf«n of Devon, supra, per 
liOrd Kenyon, C.J., at p. 671, and Glossop v. Heston and Isleworth Looed 
Board, supra, psr Jaub.s. L.-T , at p. 109. 
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Where duties are transferred from one body to another newly- 
croated body, no new liability is imposed by the transfer, unless 
the intention to create such liability is clearly expressed (k). 

660. There is no distinction to be drawn between those bodies 
who tender their services to the public gratuitously and those who 
are remunerated, or who otlierwise derive private profit from the 
performance of the duty(f); but, in considering the intention of 
the legislature to impose, or not to impose, a liability for mere non¬ 
feasance, there is, perhaps, some weight to be attached to the fact 
that no payments are made by the public for the enjoyment of the 
benefits derived from the execution of the defendant’s duties (m). 

661. No officer can be made liable for advice given to the Crown 
in the performance of his dutloa, nor should any such advice be 
disclosed to the court (?<). 

(fc) Pictou Munievpaliiy v. Gildert, [1R93] A. C. 624, P. C., per Ivord 
Hobhouse, at p. 627. Under this rule conici the exceptional treatment 
of highway authorities, as to which see note U). p. 317, ante. Saunders v. 
Holbom District Board of Works, [1896] 1 Q. B 04, appears to have been 
decided upon this rule, but it is not in line with the previous oases, as < he 
duty (to sweep away snow) was one transferred to the defendauis from 

E rivate individuals who were liable at law. For cases where the liability 
as been held to nxist although the duty was transferred from bodies not 
liable, see Hartnallv. Byde Commissioners (1863), 4 B. & S. .361 ; Ohiby v. 
Hyde Commissioners (1864), 5 B. & S. 743, which cases have, however, been 
commented upon in Cowley v. Newmarket Local Board, [1892] A. C. 346. 

(1) Mersey Docks Trustees v. Gibbs (1866), L. It. 1 H. L. 93, where the 
previous cases upon this point ore reviewed. The coses considered upon 
this point were :—Ball v. Smith (1824), 2 Bing. 166 (explained in Mersey 
Docks Trusteee v. Gibbs, supra, at p. 115); Duncan v. Pindlater (1839), 6 
Cl. & Fin. 894, H. L. (explained in Mersey Docks Trustees v Gibhs. supra, 
at p. 116); Pamaby v. Lancaster Canal Co. (1839), 11 Ad. & I'll. 223, Kx. Ch. 
(approved in Mersey Docks Trustees v. Gibbs, supra, atp. 103); Metcalfe v. 
Jletherington (1856), 11 Exch. 267 (overruled in Mersey Docks Trustees v. 
Gibbs, supra ; see ibid., pp. 120, 126); Ward v. Lee (1857). 7 E. & B. 426 
(approved in Mersey Doeks Trustees v. Gibbs, supra, at p. 118); Southamp¬ 
ton and Itohin Bridge Co. v. Southampton Local Board (1858), 8 E. & B 
SOMftPPro^fidin Jfer«ey Docks Trustees v Gibbs, supra, atp. IIS); Buck 
V. WiMwms (1868), 3 II. & N. 308 (approved in Mersey Docks Trustees v. 
Gibbs, supra, at p. 118); Whitehousa v. FelUmes (1861), 10 C. B. {k. a.) 766 
(approved in Mersey Docks Trustees v. Gibbs, supra, at p. 119); Mollify 
V. 8t. Leonard’s, Shoreditch, Vestry (1861), 11 C. B. (n. s.) 192 (doubted in 
Mersey Docks Trustees v. Gibbs, supra, at p. 119); Clothier v. Webster 
(1862), 12 C, B. (N. 8 ) 790 ^approved in Mersey Docks Trustees v. Gibbs, 
supra, at p. 118); BrownUm v. Metropolitan Board of Works (1863), 13 
C. B. (N. 8.) 768 (approved in Mersey Docke Trustees v. Gibbs, supra, at 
p. 119); and see Scott y, Manchester Corporation (1857), 2 H. &; N. 204, 
Ex. Ch.; Goldsmid v. Tunbridge Wetts Improvement Commissioners (1866), 
1 Ch. App, 349 ; A,-0. and Dommes v. Basingstoke Corporation (1876), 24 
W. R. 817. 

(t») Forbes v. Lee Conservancy Board (1879), 4 Ex. D. 116; and see 
Pamaby v. Lancaster Canal Co., supra ; Winch v. Thames Conservators 
(1874), li. R. 9 C. P. 378, Ex. Ch. 

(n) IrwinT. €hrw (1862), 3P. &P. 636; West v. West (1911), 27 T. L. B. 
476, C. A. (the Lord Chamberlain cannot be compelled to disclose in 
evidenoe oommunioations made to him in his official capacity); see also 
the oases cited in bote (s), p. 315, anie. As to the right and duty to claim 
privilege from dfMdosure for information and documents touchiug advice 
to the Crown ete., see title Evidence, Vol. XIIL, pp- 672, 673. 
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662. Where the act complained of as a tort is done in the exer- 
oise of a discretion conferred by law, no action will lie in the 
absence of jnalice or improper motive (o ); and the exercise of such 
a discretion is subject to the rales governing the exercise of quasi- 
judicial powers hereafter stated (j?). 

. • 663. ^Vhero a purely ministerial officer is required by law to 
obey the decrees of a court of justice, as a general rule(q) no 
liability can attach to him for any act done in obedience to such 
decrees (r); but to obtain this protection he must prove strict obedi¬ 
ence (a) to the terms of a writ or warrant valid upon the face 
thereof (/>), and, in the case of an officer of an inferior court, that 
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(o) Toser v. Child (1857), 7 E. & B. 377, Ex. Ch. (churchwardens acting 
as returning officers at a vestry election); see also the oases cited, at 
note (d), p. 3.')6, post, and see titles Nkglioencb, Vol. XXL, p. 422; 
NuiiSitNCE, Vol. XXL, p. 518. The question whether the discretion exists 
depends upon the particular statute or upon the nature of the particular 
officer claiming to exeioise it. Thus, where an officer seized a ship under 
the P.aoitic I«landf*i-s Protection Act, 1872 (36 & 30 Viet. o. 10), which 
authorises the seizure of ships “ reasonably suspected ’’ of traffic in slaves, 
it was held-to be a qno..ii.>a of fact whether the defendant had reasonable 
grounds for suspecting the ship, not whether he acted in good faith in the 
exercise of any discretion {Burns v. Nowell (1880), 5 Q. B. D. 444, C. A.). 

(p) See pp. 334 et seq , post. As to the exercise of true judicial powers, 
see pp. 323 el seq,, post. As to (he exercise of a similar discretion by officers 
and private persons in perlorniaiice ot tiie duty of assisting justice by the 
arrest of cnmiiials, see title PniMiNAr. Law and Pkocedure, Vol. IX., 
pm 298 el seq As to the exercise of discretion by naval and military 
officers, see title Rotai, Porces, and as to their poweiu in time of war 
etc., see ji. 308. ante. 

(g) As to statutory moditication of this rule, see note (i), p. 320, post. 

(r) See 13. {Bean aml('liapter) v. T. (1352), Y.B. 20 Edw. 3, fo. 16, pi. 7, 
“what an officer dootli by the warrant of a court can not be against the 
peace ”; Henderson v. Breslon (1888), 21 Q. B, D. 362, C. A.; and see the 
cases cited in notes (a), {b), infra. 

{a) Entick v. Carrin^n (1766), 19 State Tr. 1029, 1063; Money v. 
Leach (1766), 3 Buit. 1742 ; Cooper v. Booth (1785), 3 Esp. 135 ; Munday 
V. Stubbs (1850), 10 C. B. 432. Thus, a sheritY is liable for taking the goods 
of B. under a warrant to take tliose of A., however innocentiy he may 
act {Balme v. Hutton (1833), 9 Bing. 471, Ex. Ch., overruling Bayly v. 
'Burmina (1665), 1 J.ev. 17.3, and Qlasspoole v. Young (1829), 9 B. & C. 696). 
Althougn the sheriR may be justilied by estoppel if the other person 
intentionally deceives him, such estoppel only endures so long as ho is 
ignorant of the true facts {Dunsion v. Paterson (1857), 2 C. B. (n. e.) 495); 
and ho is, of course, liable if ho exceeds his power's under the warrant 
{Wright V. Court (1826), 4 B. & C. 696); and see title, Sheriffs and 
Bailiffs. 

(5) Andrews v. Morris (1841), 1 Q. B. 3 (whore a court of requests not 
having ordered execution to issue, its clerk issued execution which the 
sergeant executed, the derk was held liable in trespass, hut the officer 
was protected by the warrant); Dews v. Bileif (1851), 11 C. B. 434. The 
warrant must be valid upon its face at the time of action taken theftton, 
and the officer is not protected where it has been withdrawn (2 Roll. Abr., 
tit. I^Bpass (0), p. 552, pi. 10 ; Brown v. Copley (1844), 8 Scott (n. x.), 
350); nor where it is void, as distinguished from voidable {Morse v. Jamee 
(1738), Willes, 122 (where an inferior court holden the 24th February 
iasued a precept dated the 26th); OharleUm v. Aheay (1840), 11 Ad. ds £1. 
993; Carratt v. MorUy (1841), 1 Q. B. 18; Uum/phriee v. Xonpwors 
(1848), 6 C. B. 863; Olorft v. Woods (1848), 2 Exoh. 395). An offledr 
having several warrants may justify under one which is valid, although 
at the time of acting he produced another which was void {BrisM Poor 
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the court had general jurisdiction over the case in which the writ 
or warrant was issued (c). In the case of an officer of a superior 
court, it is presumed that the writs issued by such court are duly 
issued (d); and all writs not appearing to be outside the court’s 
jurisdiction (e) are n protection to its officers although on their face 
irregular (/) or void in form ({}), for officers ought not to examine 
the judicial act of the court whose servants they are, but are boi^di 
to execute it and are therefore protected by it (/*). 

664. Constables or other officers acting in obedience to justices’ 
warrants are, notwithstanding any defect in jurisdiction, protected 
by sjjocial statutory provision (i), whereby no action (A:) may be 


(Governors) v. WaU (1834), 1 Ad. & El. 264). As to wrongful and irregular 
execution, see titles Execution, Vol. XIV., pp. 28 et seq. ; Tbespas.9. 

(c) Sec London Corporation v. Cox (1867), L. R. 2 IT. L. 231). But, of 

course, the gcntual jurisdiction may be apparent upon the face of the pro¬ 
ceedings. Unlike the party who avails himself of execution under the 
judgment of an inferior couit, who is bound to show the validity of such 
judgment in his defence, the officer need only plead the writ under which 
lie acted. As to this distinction between the party and the officer, see 
Moravia v. Sloper (1737), Willcs, 30 ; Turner \ Jb'elgate (1663), 1 Lev. 96 ; 
lItggint>on v. Martin and Iladley (1677), 2 Mod Rep. 195; Cotes v. Michill 
(1681), 3 Lev. 20; Hodaon v. Cooke (1683), 1 Vent. 369; Qwinne v. Poole 
(1092), 2Lut. 036; Trueoott v. Carpenter (1697), 1 Ld. Raym. 229; Barrow v. 
Burchett (1735) lunroported), reierred to in Moravia v. Sloper, supra, by 
WuxE.H, C.J., at p. 34 ; and see Speers v. Daggers (1886), Cab. & Kl. 603 
(wlicie it was held that officers are not pToteeted (being tieated as parties) 
in the case of process executed under an interpleader order made without 
jurisdiction, although good on the face of it, it such order was obtained on 
their own application). The effect of this rule is that the officer is not liable 
for a detect in jurisdiction in the particular case, unless it appear upon the 
warrant, but that he is liable for lack of what has been termed “ any pre¬ 
tence of juiisdiction ” (Shergold v. Holloway (1734), 2 Stra. 1002), for such 
defect must appear upon the writ. Officers have been held liable in tlie 
following oases:— Shergold v. Holloway, supra ; Nichols v. TFalZ,er and Carter 
(1636), Cro. Cor. 394 ; Milward v. CaMn (1770), 2 Wm. Bl. 1330 ; and see 
Morse v. James (1738), WiJles, 122; Charleton v, Alway (1840), 11 Ad. & El. 
993; Humphries v. Longmore (1848), 6 C. B 363; and Clark v. Woods 
(1848), 2 Exch. 396. Officers have been held to be protected although 
the judgments upon winch process issued were void in ihe following 
cases v. Bessey (1682), T. Jo^ 214 ; Higginson v. Marlin and 

Hadley, supra; Hill v. Bateman jl726), 1 Stra. 710; Wilson v. Weller 
(1819), 1 Biod. & Bing. 57. 

(d) Qosset V. Howard (1646), 10 Q. B. 359, 411, Ex Ch., pw Pabeb, B., 
at p. 463. 

(s) Ihid, This exception would seem to be intended to cover a writ of a 
superior cohrt, whnii was clearly outside its jurisdiction, e.g., a writ of 
possession of land in Kent issued by the Couit of the County Palatine of 
Durham. 

(/) Rutland’s (Countess) Case (1605), 6 Co. Rep. 62 b, 54 a. 

(g) Parsons v. Loyd (1772), 3 Wils. 341, per Db Gbbt, C.J., at p. 345 
(where the officer w os said to be protected oy a writ of capias ad respon¬ 
dendum, although void for being tested in Trinity and returnable in 
Hilary Term); eompare Humphries v. Longmore, suwa. 

(A) Oosset V. Houard, supra ; and see Turner-v. Pelgate (1663), 1 Lev. 
96 ; Cotes V. Mfiehill, supra ; Tarlton v. Fisher (1781), 2 Doug. (K B ) 071. 

(t) Constables Pioteotion Act, 1760 (24 Geo. 2, c. 44), s. 6. The pro¬ 
tection extends to persons acting by order or in aid of the officer (ibid.), 
although it appsars that a person so acting does not need such protection 


(k) For note (A), see next page. 
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bronglifc against them for anything done in obedience to such 
warrant (f) unless they refu.so or neglect to show the warrant within 
six days of a written demand (»i). The warrant must, however, 
have been strictly obeyed hy the officer (a). The object of this Powers, 
provision 1 icing to protect the officer where the justices are liable, 

^ the officer is not proh'ctcd thereby if there is no remedy against the 

^8)^ces(i)), 

Sun Slier. — huthihtt/ for Afia of Suhottiijiafea. 

665. "Wliere a tort complained of is one of mere nonfeasance, it N-onrcaa- 
is niiin.'iterial wh( tlu*]- tho omission to perform the duty was on the 
part of tho autliorily itself or on the p.u't of its suhordinatn otlicer ; 

{ClniKe V. Dnveij (1S20), 4 Moore (c. r.),463). Any person to whom tho 
wairant is issued w an “ ollieer ” tor tho purposes of the (Jon'>tahle3 Pro- 
focliori Act, 1750 (^21 (teo. 2, c. 44) (Xutlinq v. Jackbon (1773), oitod in 
Muller, L.nw of l^isi Piius, 5th ed., p. 24 ; FeHhnnt v. Terry (1773), eilod in 
Muller. Law ot Nisi Piius, .5th od , p. 24 (overseers of tho poor) ; Ilorper v. 

Oiirr (1797), 7 Ttniii Itep 279 (.i ehuichw.iiden) ); but not one to whom it 
jo not issued (iiiili ..s aetinir m aid), ns a eonstjiblo to whom tho warrant is noji 
direi'ted by n.nne .and uho is aetmg outside his own distiict {Milton v. 

Green (1804), 5 East. 233 ; OUnlw.U v. £l(ikr (18.34), 1 Cr. M. & B. 636 ; 

Jones V. Gh'ijiman (181.5), 2 Dow. & L 007). 'J'lio Poiislablos Protection 
Act, 1750 (24 (too 2, e 44), s. 8 (which provuli'd loi a siv months’ limitation 
in respect of actions), is repealed hv the {pmeial repi'.-il contained in tho 
Public Aiithoiitios Fiotociion \ct, 180.3 (50 & 57 Vict. o. 61), s. 2 (see p. 338, 
post) : tho iP^t of tho (’ons(al)lca Piolectioii Act. 1750 (24 CJeo. 2, o. 44), 
with the eveeption of ihid , s G, is lopealod by the Justices Protec¬ 
tion Act. 1848 (11 & 12 Viet o. 44), s. 17. As to llio t’oiiotablcs Piotcction 
Act, 1750 (24 (too. 2, 0 . 44). s. 6, see also titles Aciiom, Vol. L, p. 26; 

Malu uns I’ROsi f-i nov am> Phoorduiiti, Vol, NIX., p 688, note (d). 

(A) It has been decided that the (Vuistables Proteotion Act, 1760 (24 
fSeo. 2, c. 44), extends only to .actions for tort, and not to an action for 
money had and received ap.nnst an olVicer who had levied money upon a 
conviction (.4«oa. (undated), cited in lluller. Law of Nisi Pi ins, 5th ed., 
p. 24 b ; but see Midland Hail. Co. v. Withinqton Local Hoard (1883), 11 
ii. M. D. 788, C. A. (where a somewhat similar point was decided otherwise); 
and see note (.?). p. 346. post). There was much doubt as to an action of 
renlovin ( Milu'tnd v. Vnffbi (1770), 2 Wm. Ml. 1330, eomi»arc Pearson v. 

Roberts (1755), Willes. COS). 

tl) It is immatciial that the justices have, after issue ot tho warrant, 
attemiitcd to cancel it (//mans v. Luscombe (1835), 3 Ad. & El. 639). As to 
the ease where the wairant is wholly invalid, oud the justices have so 
informed the otlicer, seo ibid per Lord DfcNM w, C.J , at p. 594. 

(m) No action can he brought after the warrant has been shown, even if 
the six days have previously elapsed {Jones v. Vaughan (1804), 5 East, 

445). As to the form of the demand, and what constitutes compliance 
therewith or waiver thereof, see Collins v. Rose (1839), 6 M. & W. 194, 196 ; 

Atkins V. Kilby (1840), 4 Per. & Dav. 145; Clark v. Woods (lS48). 2Exch. 

395; see also titles Action, Vol. I., p 26: Malioiods Prosucution and 
Procedurb, Vol. XIX., note (d); PouCK, Vol. XXII.. p. 499. 

•• (n) Money v. Leaeh (1766), 3 Buir. 1742, per Lord Man?fii:ld C.J., at 
p 1762; Price v. Messenger (1800), 2 Mos & P. 168; Milton v. (flreen 
(1804), 6 East, 233 ; Bell v. Oakley (1814), 2 M. & S. 259; Parton v. 

WiUiams (1820), 3 B. & Aid. 330 ; Crosier v Cundy (1827), 9 Dow. &; By. 

(K. B.) 224 ; Iloye v Bash (1840), 2 Scott (v. B.), 86; Munday v. Stubbs 
(18.50), 10 0. B.' 432. 

(o) Sly V. Stevenson (1826), 2 C. & P 464 (where the constable himself 
had inserted his own name in an old warr.uit and taken it without authority 
from the justice) ; Stuivh v. Chirke (1832), 1 Not. & M. (K. n.) 671 (an action 
for excessive distress); and Cotton v. KadweU (1833), 2 Ner. & M. (k. b.) 

399 (where the defendant distrained after tender). 

H.L.—xxirr. M 
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for, where the law caste upon any person a duty to do some 
particular act, the fact of his having entrusted the duty to a person 
who also neglected it furnishos no excuse for an omission on his 

part(;0- 

666 . WJiere the tort consists of the doing of an illegal act, there * 
is a distinction between those public authorities or officers who are 
servants of the Crown or of the public and those who are such 
lueroly in the sense that they perform duties l)pnericial to the 
public (q). The latter are liable for the acts of their subordinates 
in the same manner as any otb(>r persons(r); but where the public 
officer is merely a servant of the Ci'own or of the public, he is not 
responsible for any negligeiit-e or default of those in the same 
employment a.s himself(h). He is not, therefore, liable for the acts 

(p) Pirkntti v. Smith (1801), 10 (\ B. (N. S.) 470, WiruAWS, J., sit 
p. 480; appituedia Mers< if Dorks Tnisleesv Gibbs (1800), ]j. R. 1II. 1j. 9.3, 
at p. 114 ; anil see M alk uis v. Doijfd \aval ('oihrrif Co (1«97), Lid (1912), 
50 iSol. .to. 719, II. 1j As ((»tli(*\'!i'i«‘s in w liicli Iho duly oi tlii' superior is 
Jiniiicd to the Tuovisioii of duly tiaincd and «t'rtified subordinalCH, sec title 
Aoenoy, Vol. I., p. 213; SUnthaiif v. L'seter Corporation, [1905J 2 K. li. 
838 ; compare 3fee v. Ciaihihank (1902), 80 L. T. 708 ; and see, further, 
titles MiSTiiii AM) SruviNr, Vol TvX., pp. 202, 201; N£<Jt,iGEM’E, 
Vol. XXJ., pp. 474, 475, I'lBiac lTj:\i.i]i avd Locvl Adminksithtiov, 
p. 432, jiosi; and eoiiij)aie title Meuk im: and I‘ii akai vev, Vol .XX . p. 331. 

((•/) For example, the Cmporation of 3'tiiiity House .lud the Mersey Doeks 
tniHle«>8 aie not “seivaiils of the Crown,” although perfornung diitie«j of 
a publie ehaiacler (Gilhnl v. Tiinity Home Corporation (1880), 17 Q. B. 1>. 
795 ; Jlff»*ey J)orks Trustees v. (hbhit, supia, at p. Ill; Mrrseij Docks 
Trustees v. Cnmerou, Jones v Meisrij Docks Trustees (1866), 11 11. L. Cas. 
443); compare,as to hospitals, tide's Mi-iueiM- \M)lh[ vumacy, Vol XX., 
p, 331; Public Heil'iu andIjOCIl Admimsikiiiosj, p 432, 

(r) Mcisey Docks Tiustees v. Gihbs, supia , Gilbert v. Trinity House 
Corporation, siipia; see also Hall v. Smith (1824), 2 Bing. 156, and 
Duncan v. Findloter (1839), 6 Cl. & Fin. 894, It Tj , explained in 3£ersey 
Dorks Trustees v. Gibbs, supra, per Blackbuun, J., at pp. 116, 116; Brown- 
low v. Metropolitan Board of Ivoris (1804), 16 C. B. (n. s.) 646, Ex. Ch. 
As to rcspoiisihility for torts of ugiMils generally, see titles Aofact, 
Vol. I , pp. 211 et seq.; Misn.ii and Subvant, Vol. XX.. pp. 248 et siq. 

is) Thus, the iidmnul is not liable lur the tort ot a e.i])lain undei his 
command (The Minlor (1799), 1 t'h.*Rob. 179); nor is the captain of a 
man-of-wai liable for the negligent navigation of liis firbl oilicer (Nicholson 
V. Mouiieey and Symes .(1§12), 15 East, 384); nor is the Postmaster- 
Ceneral li.iblo for tlio uegligeuee or dishonesty of lettei-carriers or 
tolegi'aphibts (Tjane v.‘ Cotton (1701), 1 Ld. Raym. 646 (“each oflicer is 
responsible only tor himself ” (ibid .)); Whitfield v. Le Despencer (Lord) 
(1778), 2 (''owp 754; Bainbridye v. Postmaster-General, [1906] 1 K. B. 
178, C. A. (whioli disposed of the doubt raised as to telegraphs in Jones 
V. Monsell (1872), 61. R. C. L. 156); Pawning v. Ooodehild (1773), 2 Wm. 111. 
906; and See title Po.ST Office Vol. XXII., p. 629); and see, further, 
tide CoNsriTUTidVAL IjAW, Vol. VI p. 416. In virtue of the same rule 
the surveyor of highways is not lesponaiblo to a person who sustains 
injury owing to the pansh ways being out of repair, though no iwtion could 
be brought against his principals the inhabitants of the parish (Mvrsey 
Dorks Trustpea v Gibbs, supra, per BLACKBUKif, J., at p. Ill; and see 
cases cited in title Hioiiways, Strkf-'is, and Bridges, Vol. XVI., 
p. 133, note (d) ) As to the responsibility of the presiding officer at 
an election for tiie acts and omissions ot his clerk, see Pickering v. James 
(1873), L. R. 8 C. P. 489. A sheriff, however, is liable for the acts and 
omissions of bis suliurdinates in executing -writs etc.; see Brown v. Coptey 
(1844), 8 Scott (k. r.), 350, and title Sheriffs and Bailiffs. As to t^ 
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oi his subordinates (l), unless directly ordered by him in such a 

way as to make them his own acts (u). Exercise of 

Exeentive 

Sni-Sr.tr 4.— Jixxejitiom. Powere. 

667. In bomo cases Government officials or public bodies have, Liability of 

by statute, been expressly or impliedly made liable to actions of 
contract or tort (r). j,odie '9 

Sect. 3.— Kjieiri^c of Judu-ial Pouers. 

Suii-.Sjid. 1 .—In Geneial. 

668 . Persons exevcisinfj judicial functions in a court (le) are Who are 
exempt from all civd liability wlmtboever for anything done or said 

by them in their judicial capacity (.r). A further protection arises 
from the rule that tlie record of a court of record cannot, if sub¬ 
sisting and valid upon its face, be traversed in any action against 
tbe judge of such court (if). 

^ _ _ _ — __ ^ • 

liability of boards of guardians for tbe neglect or default of their officora 
in carrying out muiLsterial acts, see title Pooa Lvw, Vol. XXIf., p. 540. 

(t) lie is, however, bjble for tbe torts of poisons wlio are bis jirivule 
servants and arc not aotmg in public employment (North's (Lord) Case 
(1558), 2 Dyer, Ifil a). 

(tf) linleiqh v. (Josfhen, [18!>S] 1 L'li. 73, per Homer, J , at p. 77 ; IVright 
dt Son V. JjPthhritlqe (IS\){I), iXi L 572, see also Mersey Docks 

Triitiees v. Gibbs (1800), L. It. 1 II L 03, per IJLACKBrRV, .T , at p. 111. 

(ij) Sc© title roNsniuiioxAi Law, Vol. VI., pp. 414, 415; and as to 
the T.mous depiirinieuta ot Stale, see ibid., Vol. VIL, pp. 79 et sea. 

(wi) All ppifions are piolceted who are constituent members of the court. 

Thus the sheiiff was a constil iient member of the old county courts (Tinsley 
V. Nassini (1827), Mood. & M. 52 ; Tvnno v. Morris (1835), 2 Or. M. & II. 

298); the steward ot the hundred courts and courts b.aron (Floyd v. 

Darker (1007), 12 Co. Hep. 23 ; IJolroyd v. JJretne (1819), 2 H. & Aid. 473 ; 

Bradley v. CfliT (1841), 3 Man. & (4. 221). Membeis ot the jury are members 
of the court (Bushcll's Case (1074), V''augh. 136; and see title Jukies. 

V''ol. XVIII., p. 266). As to the protection afforded to counsel, witnesses 
and parties ioi words spoken in the eour.se of judicial proceedings, see 
title Libel and Slander, Vol. XVIIT , pp. 678 et seq. 

(®) This rule is of the highest antiquity ; the earliest notice theio is of it 
is its extension to jurorein Y. B. 21 Edw. 3 (1346), Hil. pi. 16 (see note (w), 
supra); but other early cases of its application are given in Lib. Ass. 27 
Edw. 3, pi. 18 (1363): Y. B. 9 Hen. 6, 60, pi. 9 (1431); 1 Holl. Abr. 92. 
p. 1 (1431); Y. B. 9 Edw. 4, 3, pi. 10 (1469); Y. B. 21 Edw. 4. 67, pi. 49 
(1481). Other cases in which the general rule 1ms been stated or acted 
Upon are Floi/d v. Barkert supra; Anon. (1610), 1 Roll. Abr 92, pi. 6; 

Metcedfe v. Aodgaon (1632), Hut. 120; BushelVa Case (1674), 1 Mod. Rep. 

119; Hamond v. Howell (1674), 1 Mod. Rep. 184; Groenvelt v. Burwelt 
(1699), 1 Ld. Rayra. 454,468; B. v. Skinner (1772), Lofft, 65; Taaffe 
V. Doumes (1813), 3 Moo. T. 0. 0. 36, n.; Afiller v. Hope (1824), 2 Sh. 

Sc. App. 125; Oamett V. Ferrand (1827), 6 B. & C. 611; Dicaf'-Y. 

Broughavn (Lord) (1833), 6 C. P. 249: Nendillon v. Mallby (1842), 

Car. & M. 402 (discussed in Munster v. Lamb (1883), 11 Q. B. D. 588, C. A.) ; 

Acland v. Duller (1848), 1 E.xch. 837 ; Hamilton v. Anderson (1858), 3 
Macq. 363, H. L. ; Kemp v. Neville (1861), 10 C, B. (n. s.) 623? Thomas v. 

Ohurton (1862), 2 B. & S. 475 ; Fray v. Bhickbum (1863), 3 B. & S. 676 ; 

Scott Y. Stansfield (1868), h-U. 3 Exch. 220; Johnson v. Cooke (1872), 17 
Sol, Jo. 30 ; Haggard v. Pilicier Frires, [1892] A. C. 61, P. C. ; Anderson 
Y. Oorrie, [1865] 1 Q. B. 668, C. A.; Law v. Lleiodlyn, [1606] 1 K. B, 487, 

C. A. Bottomley v. Brougham, [1908] 1 K. B. 684. 

^) As to what courts are courts of record, see title Courts, Vol. IX., 
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669. The obj(?ct of this privilege is not to protect rualicious or 
corrupt judges, but to protect the public from the danger to the 
adminihtriition of justice if the persons concerned therein were 
subject to inquiry as to ni.ilice, or to litigation with every man 
whom their decisions miglit offend. It is necessary that such 
persons should be permitted to administer the law not only indepen¬ 
dently and freely and without favour, but also without fear (z). 

670. To entitle any person to this protection, the proceedings 
out of which the action arises must bo the judicial proceedings of a 
tribunal wliicli is, in tlio eyes of the law, a court (a). The protection 
applies to all courts of justice and to certain other courts having 
similar attributes (ft). Tlius, among courts of justice it has been 
applied not only to the superior courts (c), but also to inferior courts 
of record (J) and to inferior courts of justice not ot lecoivKc). The 


pp. 0,10; compare title Liut'l AMUAM>jss, Vol XVIII, pp. 079, 680. 
As to tlie operation of tins lulo, we /fow/coft'o Cftbe (1610), 8 (’o. Kcp. 114 a 
(Bcveroly corameuted ou in GtoenieU v. IIiuk'U (1009), 1 Ld. ll.xym. 464, 
468); Gray v. Cookson (1812), 16 East, 13, limten Vnrevo (1825), 3 
H. & C. 649; AldrUlge v. Ilauies (1831), 2 E. & Ad. 395; Ashcroft v. 
Bourne (1832), 3 B. & Ad. 684; Kemp v. Senile (1861), 10 C. 13. (n. 8.) 
523 ; and see T{eeih6 v. Matthewn (1867), L. 11. 2 C. P. 084. 

(«) As to tho objects of judicial privilege, see Taaffe v. J>owne8 (1813), 
(3. P. Iioland, reported in (Jalder v, Ualkel (1839), 3 Moo. P. (’ (\ 2.8, 30, n.; 
Yales V. hnnnng (1809), 6 .lolinson’-s Rc]»orls, 282, per Knvr, T .1., at 
pp. 286 et hrq ; Milkr v. Hope (1824), 2 Mi. Sc. App. 125, i>er Lord 
(iIVIjOud, at p. 143, “no man but a beggar or a tool would be a judge ” ; 
Mcolt V. Sinnsfield (J868), L. 11. 3 Exch. 220, per Kelly, C.B., at p. 223 ; 
lioliomUy V. Brougham, [1908] 1 K. B. .584, per Cuamnell, J., at p. 587. 

(o) Koyal Aquaiium and Bummer and W inter Oardtn Bociely v. Purl in- 
son, [1892] 1 y. B. 431, C. A., per Pry, li.J., at ji. 447; and see title 
Libel ani> Slvndlr, Vol. XVIII., pp. 679 ct seg. 

(ft) Bw/al Aquarium and Bummer andWinter Garden Society v Parkinson, 
supra, per Lord Esiikh, M.R., at p. 442. 

\e) Jn.q., the Lord Chaneellor (Dieas v. Brougham {Lord) (1833), 6 C. A. P. 
249); the judges ot tho King’s Bench {Taaffe v. Downes, supra; 
Fray v. lilaehlmin (1863), 3 B. & S 676); tho court of the ( ounty Palatine 
of Durham {Veaeoel v. Bell and Kendal (1667), I Sannd. 74) ; the 
sheriff-substitute in Scotland {Rqmilton v. Anderson (1858), 3 Macq. 363. 
ILL.). 

(d) E.g., the supreme court of a colony (-.4«dmo» v. Ooirie, [1895] 1 
Q. B. 668, C. A.); the Lord Mayor and Recorder of London {BusheWs 
Case (167^), 1 Mod. Rep. 119); county court judges (Joftnsoa V. Cooke 
(1872), 17 Sol. Jo. 30; Beott v. Stamfield, supra); the sheriff of York 
holding a court ol lecord (Mefeaf/V V. ffodi^son (1632), Hut. 120, in which 
the general propobition was laid down that inferior courts of record are 
eiitilled to the same exemption as superior courts); the chancellor of the 
Tfniversity of Oxioid {Kemp v. Neville supra); the commissioners of a 
court of requests {Aldridge v. Haines, supra) ; the Royal College of 
l^liysicians exerciMug a power of fine and imprisonment against prac¬ 
titioners {Oroenvelt v. Burwell, supra, dissenting from Bonham’s Case, supra); 
and justices of tho peace {Law v. LUwenyn, [1906] 1 K. B. 487 ; see 
title Mauciqus 1‘rosecdtion and Pkocedube, Vol. X_IX, p. 672, 
note (p)). llie special position of justices of the peace is demt with 
horeaner (see pp. 332, 333, post), but they have been entitled to some 
measure of judicial privilege since the middle of the fifteenth century; ace 
Y. B. 9 Edw. 4(1469) and Y. B. 21 Edw. 4 (1481). 

(e) E.g., the sheiiS holding the old county courts (Tinsley v. Nassast 
(1827), Mood. & M. 62; Tunno v. Morris (1835), 2 Cr. M. Se B. 268); 
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protection is also appliod to analogous tribunals other than courts 
of justice (/■), if the case is one of an authorised inquiry before a 
tribunal aeting judicially ( 7 ). It is not, however, sufficient that 
the tribunal should be acting judicially, it must also be a court or 
authorised tribunal (h). 

Sun-PEr f. 2.— LiuiiU 0 / Ptotution. 

671. This "protection applies only to the judicial proceedings as 
contrasted with adminihlrutive or ministerial proceedings (?); and 
where a judge acts both judicially and ministerially or adniinistra- 
tively, the protection is not afforded to acts done in the latter 
capacity (A). Tlius, the act of hearing and determining an action 

rho slewards of tho hundred courts and courts haion (Floyd v. Barker 
(1607), 12 (’ 0 . Rep. 23; Jfolroijd v. Brecne (1819), 2 13. & Aid. 473 ; 
Bradley v. ('air (1841), 3 Man. & G. 221); cousuls cxerciisiiig tibioad tho 
jurisdiction of tho consular courts (Uaqqaid v. Pelicter Freres, [1802] 
A. r. 61, P. C.) ; Indian luagishate-i (('aider v. Ilalhet (1839), 3 Moo. 
P. C.C.28,36); mcinbcisof the cctlcshisticaJ toints (Aeketley v rarkimon 
(1815), 3 M. & S. 411). 

(f) P.(J j ooioncrs ((,(i,rufl v. Fcnand {1‘'27), 6 13. A (’. 611 ; Thomai v. 
('hurlon (1862), 2 13. A S. 475; sec title ('ouomu^, V’ol VUI . p 256); 
members of a commission issued by a bishop under st.ituto (Bariait v. 
Keama, [1905] 1 K. 13. 504, T. A.; sco title Jhn.i 'it\sri(''\T. Liw, Vol. XI., 
l*p. 613. 614); members of conits-inurtul (Daiel.in'. v. Bolcby (Lord) 
(1866), 4F. A F. 806 ; Jekqll v Moore (Bn John) (1806), 6 Fsp. 63 ; Home 
y. Bentinek (Laid F.) (1820), 4 Moom (i p ), 563; .iml see title llOTsL 
POKCns); oommi'^sioneis of taxes (Radnor (Rarl) v. Artec (ISttl), 2 ]3os. 
tfe P. 391 ; Smplin v. Robinson (1881), t5 1 j. T. 221); tho Law Society 
(Lilley v. Roney ( J892), 61 1.. ,T. (y. B.) 727 ; (■on title S^OLterrous). As to 
the position of coinmissioncis of baukruptcy under pievioiiR Ktatutca, see 
Bruci/a Gnsc (1696), t’ornb. 300; Gieqonj'i, Oase (1607), 5 Mod. Rep. 368; 
Dyer v. Missniq (1775), 2 Wrn 151. 1035 ; Miller v. Beaic (1777), 2 Wm. 131. 
1141; DoiWcUy. Inipey (1823), 1 B. A (J. 163. liaukiiipicy matters being 
now m the jinisdiction of the High t'ouif, no siicli question arisc.s 
(Bottomley v. Brougham, [1908] 1 K. B 584). The protection applies also 
to select committees of idtbtr Iloinso of Priilument (Ooffnt v. Donnelly 
(1881), 6 Q. 13. I>. 307), for Paibamcnt, although its duties are as a whole 
deliberative and legislative, and onlypaitly judicial, is novel thcless a court 
(Royal Aguariim and Summer and Wintei’ Garden Society v. Bat Linton, 
[1802] 1 fi. 13. 431, r. A., per Fry, L.J., at p 446; and see title 
Parliament, VoJ. XXI , p 781). 

(g) Barrattv. Ketmia, [1905] 1 K. B. 504, C. A. As to tlie application 
of the lule to tribunals “lecognisfd by law" acting judnually, sco 
title Libel and Slander, Vol. XVIII., p. 680. 

(A) Royal Aquarium and Summer and Winter Garden Soeiety v. Parkin- 
ton, tupra, per Fry, L.J., at p. 447; Barratt v. Kearnt, supra. Thus, it 
would uot apply to assessment committees, boards of guardians, the Inn.s 
of Court, the General Medical Council, nor to all arbitiators ; see pp. 334 
et teq., post. 

(t) 'I’hus, while the taxation of a bill of costs by a master of the High 
Court is a judicial procaieding, and written statements by a solicitor iu the 
objections lodged in the taxation are absolutely privileged (Pulley and May 
y. Morris (1891), 61L. J. (q, b.) 21), the delivery of a bill of coats to a client 
by a solicitor under an order of tho court is not a judicial proceeding and 
is not BO privileged (Bruton v. Doutnet (1859), 1 F. & F. 66$); and see the 
oases cited in notes (m), (n), p. 326, post 

(k) A magistrate is entitled to tliis immunity only so far as he 
acts judicially, not in the exercise of other administrative discretion 
(Boyd Aquarium and Summer and Winter Garden Society v. ParJevnaon, 
tupra, per Lopes, L.J., at p. 453). Justices of the peace when 
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Sect, 8 . is a merely ministerial act, and therefore a rofusal, even by a jiulj'e of 
Ezeroise of a superior court (/), to try a case is actionable, as bile a wrong decision 
Judicial is not( 9 »i). Similarly, where justices of the peace make an order in 
Powers, their judicial capacity, and subsequently carry it out in their 
administrative capacity by their servants, negligence in the latter 
operation is actionable (rr). Duties, however, which are partly 
judicial and partly ministerial, such as the duty of admitting to 
bail, are not severable so as to admit of liability for any part of 
the acts done in fullilment thereof (o). 

Al-inncrof 672. Wherever protection of the exercise of judicial powers 
doing the acr applies, it is so absolute that no allegation that iihe acts or words 
oompininod complained of were done or spoken maid maliciously, 

corruptly, or without reasonable or probable cause sullices to loiind 
an action t/>). Tho protection does not, however, extend to acts 
purely extra-judicial or alion to the judicial duly of tlio defen¬ 
dant (</); and, therefore, if words complained of are not uttered in 
relation to judicial procoeduigi(r). the defendant is not j)rotectcd. 
irruleTancj-. It is doubtfiil whether even tlie most complete irrelevancy of 
words spoken in court durnig oj’ in relation to (s) judicial 


acting administicaiiveiy are not .a court of suniinary jiuisdiction ; see ti<le 
Magistrates, Vol. XIX., pp. 507—500, 043, 051. It la probable that the 
duties of returning ofliccrs at elections arc not judicial in this sense {Cullen 
V. Morris (1810), 2 Stark. 577 ; BarnardisUm v. Soame (1074), 6 Sl.ile Tr. 
1063, 1006 ; AMif v. White (1T03), I Salk. 19). 

(/) See Feiqwson Kinnoull (Karl) (1812), 9 (1. & Fin. 251, II. L., per 
Lord Brougham, .at p. 290, and per Lord Campbell, at p. .312. 

(m) Ferguson v. Kinnoull {Karl), supra, at p. 312 ^(refusal by a 
Presbytery of the ('’lunch of Scotland to “ take the trials ” of a 
presentee to a pan'll!); boa Green v. linerle-Chmrhes {llnudred) (1589), 
1 Leon. 323 ; Anon. (1009), 1 Vent. 41 ; Stirling v. 2'arncr (undated), cited 
in Ferguson v. Kinnoull {Earl), supra, at p. 280 ; R. v. Canterbury {Arch¬ 
bishop) and London {Bishop) (1812), 15 East, 117 ; White v. iJislop (1838), 
4 M. dr W. 73 ; IKrtrd v. Freeman (1862), 2 I. C. L. E. 460, Ex. Oh. 

(n) Hardy v. North Riding Justices {1886), 60 J. P. 6(33; see Bradley 
V. Carr (1841), 3 Man. di G. 221. The issue of a warrant of arrest {laaffev, 
Downes (1813), 3 Moo. P. 0. Ct 36, n.),or a warrant in execution {Tinslen ^ . 
Nassau (1827), Mood, dr M. 62), is a judicial act 

(o) Metcalfe v, Hodgson (1632), Hut.. 120 ; Linford v. Fitsroy (1849), 
13 Q, B. 240, per Lord Denman, (I!. J., at p. 247. 

(p) Hamilton v. Anderson (1858), 3 Moot]. 363, 378, H.L. ; Fray v. Blade- 
burn (1863), 3 B.dr.S. 570; SeoU v. Stanafield (1868), L. R. 3 E‘xch. 220; 
Munster-v. Lamb (1883), .11 Q. B. D. 688,0. A. ; Andersony. Oorrie, [1895] 

1 (j. B. 668,C. A. (diopnsing of the doubt raised in Thomas v. i'hurton (1802), 

2 B. dr S. 476, per Oockburn^ C.J., at p. 479); Primrose v. Waterston 
(1902), 4 F. (Ct. of Sess.) 783 (not following Allardice and Boswell v. 
Robertson (1830), 11 'ew dr Cl. 495, H. L., where, at p. 616, a contrary rule 
hud been laid, down fur inferior courts in Scotland by Lord Wxnfurd) ; 
and see Law v. Llewellyn, [1906] 1 K, B. 487, C. A.; Bottomley v. 
Brougham, [1908] 1 K. IS. 684. 

fg) See Floyd v. Barker (1607), 12 Co. Rep. 23, 24. For an example of 
the prosecution of a judge for a political libel written by him in a purely 
extra-judicial pamphlet, see Johnson’s {Mr. Justice) Case (1805), 29 State 
Tr. 81. 

(r) See Paris v. Levy (1880), 9 C. B. (n. s.) 342, per Btles, J., at p. 383 
(where a magistrate, al tor the close of public business, drew the attention of a 
newspaper reporter to an objectionable advertisement). 

(s) See Law v. Llewellyn, [1906] 1 K. B. 487, C. A. (observations by a 
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proceedings would destroy the protection (t); no such irrelevancy as 
would exempt a witness from prosecution for perjury (a) would have 
that effect (ft). J’robably the correct rule is that words are protected 
unless so clearly irrelevant that no man of ordinary intelligence 
and judgment could honestly dispute that they had no connection 
with the case in hand(r). 

673. If protection is claimed by a member of the court (d), it can 
only be obtained if the court was acting ^^ilhin its jurisdiction (e). 
This rule applies equally to superior and inferior courts (/), but 
a distinction arises between the two classes of tribunals upon a 
point of pleading. A superior court is, until the contrary is pleaded 


magistrate after witlidraAval of a criminal charge). In the case of a witness 
protection extends to the preparation of his proof {Walhon v. M'Ewan, 
WnluonY. Jones, [1906] A. 480; see title Evidkn'CI', VdI XIII., p. .'588). 

(t) See Seaman v. (187(5), 2 C. F. D. 53, A., per Bjiam- 

WF.T.L, J., at p. 60. 

(«) See title Cktminat. L.aw and PuorEDt.Ri:, Vol. TX., pp. 491, 492. 

(ft) Scolt V. Stansfield (1868), L. 11. 3 E.xch. 220 ; Seaman v. Netherclift, 
supra. Nor would the })r«)tc‘ctioii bo destroyed by such irrelevancy as 
would entitle a party to have the words compl.'uued of struek out from an 
affidavit as prolix, impertinent, aurl scandalous {Kennedi/ v. Hilliard(1859), 
10 1. (]!. L. It. 19.), whoio all tho cases a.s to irrelevancy aie reviewed and 
considered by Pujot. P B , jti an exhaustive judgment approved in Seaman 
V. Nciherdijt (1876), 1 (1. P. I.). 5 lO, by Lord Cot uridgh, C.J., at p. 646, and 
in huasler v. Lamb (1883), 11 (j. B. i). .788, 0. A., by Bbett, M.R., at 
p. 604). Tho cases couhidered hiKennedif v. HiUiard, napta, sltq lieauehampe 
(Lonl) V. Croft (Sir Jiiehatd) (1497), Keil. 26 ; Stanley v. Coursep (or Stanley 
V. Vvrson) (].)60), cried in urgumeut in Cio. Eliz, 2.3U, 248 ; Chamberlaine's 
Case (166.7), <*iterl lu argument in Palm. 116 ; Culler v. Dixon (1685), 4 Co. 
Hop. 14 h ; Itufhlcy v. Il'ood (1.791), 4 (-’o. Hep. 14 b ; Hrode's Case (1696), 
cjtod in Palm. 144 ; Hamport v. Sympson (1596), Cro. Eliz. 520 ; Anfield v. 
Feverhill (1614), 2 Bulst. 269; Weston v. Dobniet (1017), Cro. ,Tao. 432; 
Eyres v. Scdijeivieke (IQ20), Cro. Jac. 601; Uunterv. Allen (1521), Palm. 188; 
Ram V. Lamley (1632), Hut. 113 ; Boulton v. Clapham (1639), W. ,Io. 431 ; 
Laker. King (1668), 1 Saund. 131 ; Astley v. young (17.79), 2 Burr. 807 ; 
R. V. Skinner (1772), Lofft, 55; Maloney v. Bartley (1812), 3 Camp. 210 ; 
Trotman v. Dunn (1816), 4 Camp. 211 ; Hodgson v. Searleft (1818), 1 B. & 
Aid. 232 ; Gildea v. Brien (1821), cited in 10 I. C. L. II. 217 ; Fairman v. 
Jves (1822), 6 B. & Aid. 642 ; Revis v. Smith (1858), 18 C. B. 126 ; see also 
Uiqginsonv. O'Flaheity (1854), 4 I. 0. L R. 125 ; Munster v. Lamb, supra 
(where tho contrary dictum in Kendillon v. Maltby (1842), Car, Ac M. 402, 
of Lord Denman, C.J., at p. 409, is disapproved). 

(e) Primrose v. Waterslon (1902), 4 F. (Ct. of Sess.) 783, per Lord Mac- 
PONATJ), at p. 703. 

(d) It is submitted that the protection enjoyed by persons other than 

tho judge is not affected by liis excess or lack of juiisdiotion, and that 
juries, parties, advocates and witnesses would be protected despite the 
absence of jurisdiction. As to tho position of parties enforcing jad^gments 
which aro void for lack of jurisdiction, the rule is that, if the judgment was 
given by a superior court, the person enforcing it is protected, but not if it 
was given by an inferior court; see Moravia v. Sloper (1737), WilleA, 30, 
approved in London Corporation v. Cox (1867), L. E. 2 II. L. 339, by 
WiLLES, J., at p. 263, not following upon this point v. Poole (1692), 

2 Lut. 935 ; and see note (o), p. 320, arvte, and title Coubts, Vol. IX., p. 12. 

(e) For a general statement of this rulr, see the Marahalsea Case (1612), 
10 Co. Rep. 68 b ; and see tho cases oiiod in note (h), p. 328, post. 

(f) Bicas V. Brougham (Lord) (1833), 6 C. & P. 249, per Lord Ltnd- 
HUBST, C.B., at p. 204; Anderson v. Qorrie, [18961 1 Q. B. 668, C. A., jMf 
Lord Esher, M.R., at p. 671. 
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and proved, deemed to Lave been acting within its jurisdiction; in 
the case of an inferior court (other than a county court), jurisdio- 
tion must l>e allinnatively proved (g). Where the court has acted 
without jurisdiction the matior is said to have been coram nonjtidice, 
the record can be traversed, and the judge has no protection (/i). 

674. The absence or excess of jurisdicfion wliich gives rise to 
liability may arise in a number of different ways:— 

Where the court was improperly formed (t), or has exorcised by 
delegation powers which could not be delegated (k ); 

Where it has exercised powers not within the jurisdiction of siny 
court, as, for example, whore it has convicted upon what is no crime 
at all (t), or has convicted twico for the same offence (7/1), or has 
inflicted an illegal punishment (»), or has proceeded pending a 
Btay(o); 


(g) Peacock v. Pell and i'endal (1667), 1 S.iund. 74; Trevor v. TTflfl 
\ 1786), 1 Term Hop. iril ; IT ilkim v. Heineu'orth (1838), 3 Mcv. & P. (Q. B ) 
66 ; Carrail v. Jlorley (1S41), 1 Q. Jl. IS ; litlo Coubt.-?, Vol. IX., p. 12 ; 
Boe also London Corporation, v. Cox (1867), L. 1’. 2H. L. 339, per Wir,t.E8, 
J., at p. 262, 'wluro a luitlior dislinotion is iiidiiatod, namely, that the 
judgment of the superior court, mireversod, is ociiiclusL\o an to .ill relevant 
mattcis thereby decided (including juiisdiclion), whereas that of an 
inferior court, involving a question of jurisdiction, is not final. 

(ft) Bowser v. Cohns (1482), Y. 1$. 22 Edw. 4, per Pigot, J., at p. 33 b : 
Windham v. Clere (KS9), Cro. Eliz. 130 (ovomiled os to form ot aclion 
in Morgan v. llvqhes (1788), 2 Term Hep. 225); the Marshtthen Case 
(1612), 10 Co. llop. 68 1); Teiry v. lliinhngton (1668), Hard. 480; 
Dyer v. Missing (1776), 2 Win. Bl. 1036; Miller y. ^eare (1111), 2 
Win. Pil. 1141; Crepps v Durden (1777), 2 Cowp. 640 ; 1 Smith, L C. 
(11th ed.), p. 651 (explained m Ji)illain v. Kmnaird (1819), 1 Brod. & Bing. 
432); Milwnrdv Caffin (1779), 2 Win. Bl. 1330 ; Moiqan v. Llnghes, supra ; 
Amherst (Lord) v. Hommers (Lord) (1788), 2 Term Rep. 372; Jones v. Owen 
(1823). 2 Dow. A' Ry. (k. h.) 600 ; Gimbert v. Coyncy (1825), M'Clo Yo. 
469; Bridget v. Coyncy (1827), 6 L. J. (o. s.) (M. c.) 42; Hutchinson 
Lowndes (1832), 4 11. & Ad. 118 (explained in Kemp v. Neville (1861), 10 
C. B. (n. s.) 523); Nev'jnan v. Hardwieke (Earl) (1838), 8 Ad. & El. 124; 
Mitchell V. Foster (1840), 12 Ad. fit El. 472; Caudle v. Seymour (1841), 1 
Q. B. 889; Carralt v. Motley (1841), 1 Ci. B. 18; Jones v. Gurdon (1842), 
2 Gal. & Dav. 133; Stevens v. Clark (1842), Car. & M. 609; George v. 
Cdtambers (1843), 11 M. & W, 149 ; Ward ,v. Stevenson (1844), 1 New Bess, 
(''as. 162 ; Newhoiild v. Colhnan (I 93 I}, 6 Exeh. 189 ; Lawrenson v. HiU 
(1860), 10 I. C. L. 1 ; 177 ; Pease v. Chuytor (1861), 1 B. & S, 668 ; Pedley 
V. Davis (1861), 10 ('. B. (n. ?.) 492 ; Willis v. MaclacMan(1616),l'Ex.D. 
370 ; Johnston y. VfWoa ,(1891), SOL. R. Ir, 16; M'Creadie v. Thomson, 
[1907] S. C. 1176. As to the limits of tlie jurisdiction of various courts, 
SCO titles CotyNTT {'«i BTS, Vol. VIII., pp. 405 et seq. ; Courts, Vol. IX., 
pp. 11 etseq.; Magjpirates, Vol. XIX., pp. 669 et seq.; Mayor’s Court, 
Londou, Vol. XX., pp. 286 et seq. 

(i) George v. Chambers (1843), 11 M. & W. 149 ; see Jones v. Ourdon 
(1842), 2 Gal. & Dav. 133. 

(k) Oavdle v. Stymonr, supra (where a magistrate convicted upon 
depositions taken by Ids clerk in his absence); and see note (t), p. 329, 
post. 

(l) Ward yMSteveivijv (1844), 1 New Scss. Can. 162. 

(m) Creppa v. Dm dm. supra, explained in BrUtain v. Kinnaird, supra, 

(n) Sravage v. Tatehum (1601), Cro. Eliz. 829 ; Eobson v. Spearman 
(1820), 3 B. & Aid. 493 ; Pridkett v. Oratrex (1846), 8 Q. B. 1020; Clark y. 
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Where a court having a jiirisdiction limited as to subject- 
matter (jp) has proceeded in matters outside such subject-matter ( 7 ), 
as, for oxaniplo, where it lias proceeded in a matter above its com¬ 
petency in point of value, or after ouster of its jurisdiction by a 
hand fide claim of right(r), or has exceeded its jurisdiction in 
dealing with contempts («); 

Where pome necessary condition precedent to the jurisdiction has 
beeil omitted (f), as Avhere magistrates proceed without information 
duly laid (a), or issue warrants without a valid conviction (6); or 

Where a court, having a jurisdiction limited as to area, has 
proceeded in matters not arising wdthin that area (c). 

Woods (1848), 2 Exch. 395 ; Davis v. Oepper (1829), 10 B. & C. 28 ; Edwards 
V. Ferns (1836), 7 0. Ac P. 542 ; see Willis v. Maclncblnn (1876), 1 Ex. I). 
376 (where aievibing banister ojeotod a person trom his court, not, as ho 
had a right to do, for dihtiubaiiee (see (JarneU v. Fctnind (1827), 6 B. & C. 
611), but in punisiimciit tor misbehaviour uxion a previous occasion). 

( 0 ) See Kendall v. Wilkimon (1855), 4 E. ds B. 680 (in which case, 
however, it was decided that there was no slay) ; see also Ferguson v. 
Kinnoull (Eatl) (1842), 9 (3. &; Eiu. 251, II. L , per Lord BBOuauAM, at 
p. 290, where ho appears to bo of opinion that this liability would only 
attach to members of inferior courts. It is submitted that tlioro is uo 
such distinction. 

(p) As to this subject gcMierally, see title (Viuins, Vol. IX., pp. M ct seq. 

Iq) See, e g.. Dowser v. Cohns (1482), Y. B. 22 I’dw. 4, 30, per PiaoT, J., 
at p. 33 b ; Terry v. JJuntinqtou (1688), Hard. 480, explained in Brittain v. 
Kirvmird (1819), 1 Bind. A Bmg. 432 ; and see the cases cited in note (c), 
p. 330, 'jiO'^L 

(r) As t(' ouster by claim of light, see titles Maoistiiates, Vol. XIX., 
p. 697 ; TiiE.spA.ss. 

(s) See Mfij/Jieu' v. Locke (1810), 7 Taunt. 63. As to the jurisdiction of 
various courts in this matter, sco title Contempi of Coliit, Attachment, 
AND Committal, Vol. VII., jip. 279 ei scq. 

(t) Hill V. Bateman (1726), 1 Slia. 710 ; Beaurain v. fi'co/f (1813), 3 Camp, 
388 ; compaio Afkerley y. I'arkinson (1815), 3 M. & S. 411. 

(o) Windham v. Clere (1589), Cro. Eliz. 130; iiverruled on auother point 
in ilorgan v. Hughes (1788), 2 Teim Bej). 225 ; Masi,ey v. Johnson (1800), 
12 East, 67, per Le Blanc, .T., at p. 82 ; Candle v l^eymour (1841), 1 Q. B. 
889 ; Jones v. Gurdon (1842), 2 Gal. & Lav. 133 ; Utevens v. ('lark (1842), 
Car. & M. 609. For a case in which a magistrate has boon held entitled to 
act without any form.il charge, see if. v. Wilkins, [1907J 2 K. B. 380; and os 
to this subject goneially. see title Magisikates, Vol. XIX., pp. 589 et seq. 

a Mahew V. Locke (1810), 7 Taunt. 63 ; Gimbert v. Coyney (1825), 
0 . & Yo. 469; Hutchinson v. Lowndes (1832), 4 B. & Ad. 118 
(explained in Kemp v. Neville (1861), 10 C. B. (n. s.) 623); Griffith v. Harries 
(1837), 2 M. & W. 336 ; Newman v. Haidwiche (Earl) (1838), 8 Ad. & El. 
124; Newman v. Bendyshc (1839), 10 Ad. & El. 11 ; Jifitchell y. Foster 
(1840), 12 Ad. & El. 472 ; Mason v. Barker (1843), 1 Car. As Kir. 100, As 
to how far a magistrate defendant in such an action may protect himself 
by drawing up a second conviction subsequent to that wdiich is void, or 
avail himself of such conviction when drawn up, see Xtogei <; v Jones (1824), 
6 Dow. & By. (K. B.) 268 ; Chaney v. Payne (1841), I Q. 11. 712 ; Charier 
V. Qreame (1849), 3 New Sees. Cas. 382; Fuller v. Broun (1849), 3 New 
Sees. Cas. 603. Similarly, the excess of junsdiction may lie in the fact 
that the warrant is itselt bad (Groome v. Forrester (1816), 5 M. & S. 314 ; 
Pricketty. Orairex (1846), 8 Q. B. 1020, and the cases cit^d in note (»), 
p. 828, ante ; Leary v. Patrick (1860), 16 Q. B. 266; Bessell v. Wilson 
(1863), 1 £. & B. 489). As to mere irregularity short of invalidity, see 
note (n), p. 331, post. 

(e) Ive V. Stone (1630), 1 BoU. Abr. 545, tit. Court (L.) S; Owinne v. 
Poole (1692), 2 Lut. 935. 
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676. Many of these objections to jurisdiction involve the decision 
of a question of fact collateral to the main ishue (<l). The general rule 
is that whore fclu! jurisdiction of any tribunal depends upon facts, it 
has power to determine those fact3(c); but, in some cases, the juris¬ 
diction of an inferior court does not arise unlos.s the facts are such 
as to give it jurisdiction ( f). 

In the former case a distinction exists between jurisdiction for 
the jmrpose of the validity of the judgment and for the purpose of 
protecting the judge (//). On pi'oceedings by r/rttoran. prohibition 
or Jnihcns corpus, the rule is that no court can give itself jurisdiction 
l)y an I'lToneous decision upon the collateral point(/<), hut,for the pur¬ 
pose of deculing w'hether the judge is protected, the rule “ vjnornutin 
t'acii causal" applie.s, and tlie judge, having general jurisdiction 
over such matters, is jirotected unless he had know ledge (i), or 
moans of know ledge (/.), of the special facts whieh ouhtod his 
jurisdiction (/). 

Jn those exceptional cases where the oolbiteral point is not 
for tlie decision of ilio inferior court, the judge is not protected 
iinlohs he has decided it righth (m). 


(il) Wlictlici, ey , the cause of aelioa aiosc wifhiri the .aie.i ; whether 
the \uIuo ot hind exceeds a ceitain figure ; whelher a hond fide claiiii ot 
right has been u.ade. The pieliiniiiary poiiil may also be one ot law or of 
mixed laet and law, e q , whether a valid ia(e has bei'ii declarc'd. 

(e) Once v. Jfuitiitdin (1«40), 1 Man. 257, per Tim/aIj. i' .1 , at p. 261 ; 
and seo linlUini v. Kinmurd (1819), 1 Brod. ii Bmg 432; li v. Hollon 
(1811), 1 Q B 06; AUtn v <S7mr;) (1848), 2 K\eh. 352; ^ommtnrdle v. 
Mireh(>u><e (1800), I U. A S. 052; IjU'ivqtlone Weiimint-U r CotporatioH, 
[1904] 2 K. B 109, per Hi < iii.m, J , at p 119 

if) tiee no(e (ni), tufro The jiinsdiction of coiuts in tin--, as in oilier 
inatiers, depends uiiou the staliile or cli.uler under which they aetoi are 
emited ; see title Coi in.-', Vol. IX,, ]). 11. 

(q) Johnufon v. .Veldou (1891), 30 L. K. Ir. 15. 

(fl) liOiLe V. liniiitj/on (1859), 7 II. L. Oas. 617, pet Loid Wkssletdale, 
at pp. 630, 632 ; sec aho fVelch v. Nash (1807), 8 East, 394 ; Hunburif v. 
Fuller (1853), 9 Exeh 111 ; li. v. Nuimelaj (1868), E. B tX E. 852 . tt. v. 
Ballon (1841), J Q. B 66, per Lord Dkwmvn, C.,I., at p 72; eoin[eiro 
Brown v, Coiking (1868), L. 11. 3 Q. B. 672; and see title C’kown Piuciicji, 
Vol. X., p 115. 

(t) J'msc V. (liaglor (1861), 1 B_& S 658. 

(/.') 'riiut is to sav, “ admitted facts which the judge if he had done his 
duly would have ivuown, Hud which tacts per se and without drawing 
inferences would h.ive Ahuwn the defect ol juiisdiction ” {Johnston v. 
Meldon (1801), 30 L. II. Ir. 15, per Palles, (J.B., at p. 31; see Ice v. Stone 
(1639), I Roll. Abr. 545, tit. (^urt (L) 3). 1\\ JohnJon v. Meldon, supra, 

the words of Pat.i.i:.s, C.B., at pp 34, 35, seem _ to mean that, where 
means of knowledge ’’ are relied upon by a phaiiitiit as abasis ot liability, 
ho must also proie mala fides, but them seems to bo no other authority 
for this piopositioii. 

j;i) See Qwinne v. Poole (1692), 2 Lut. 935, 1500, and per Powet.,, B., 
at p. 1667 (not followed upon another point in Moraciav. Sloper {nsi), 
Willes, 30, where the earlier cases upon this subject are loviewed); 
Lowther V. Hadnot (Earl) (1806). 8 East, 113; Pike v. Carter (1825), 10 
Moore (c. p ), 376; Colder v. Hall-et (1839), 3 Moo. P. C. C. 28 ; Iloulden v. 
Smith (1850), 14 Q. B $41; and the cases cited in notes (t), (k), supra. 

(m) Thus, in proceedings to enforce a rate, the justices must decide at 
theii' own peril whetkei the rate is valid, and whether the defendant is an 
occupier within the parish (MiZiaanZ v. Ca^» (1779), 2 Wm. Bl. 1330; 



Part n. —Exemptions from Liabiutt. 


881 


676. A court vi’hich baa jurisdiction is protected even where it pro¬ 
ceeds ordinc or irregularly within that jurisdiction (w). 

Stru-StcT. 3 .—Spcital I'Tovinims at to Huheas Corjivs. 

677. By the Habeas Corpus Acta, 1640 and 1679 (o), an 
exception to the rule of judicial i)rivilege ih established in favour of 
the i>iu‘aiuonnt right of personal liberty. Any judicial officer, how¬ 
ever high, W'ho does any act contrary to the Habeas Corpus Act, 
J610(p), is liable to an action for heavy penalties at the suit of 
the party ttggrieve<l or his representatives ( 7 ) and for treble 
damages(/)• Judges of the High Court who unlawfully refuse to 
grant a writ of haluan coipas are liable to pay treble damages(«), 
and to a fino of £500, to be paid to the prisoner, if the refusal is in 
vacation time (/). 


Jmhrist {Lord) v. Sommctu {Lord) (1788), 2 Term Kep. 372; Fawcett v. 
Fowlu (JS27), 7 h A. ('. 3!}4 ; treaver v. Friee (1832), 3 U. & Ad. 409 ; 
?ieirhould v. Collnuin (18.51), G Kxdi. 189 ; Pedlcy v. Davis (1861), 10 0. B. 
(V. a.) 492; Fichoh V. WtilLcr and Carter (1G3.5), Cio. Car. 394). Jlut 
tiie quc'ttiou ^\iietb<'r LJio doiendaat is lightly liable to the rate is one for 
the justices’ dcci-uou ; they arc protected it they decide it in good faith, 
and the objeeUon to (iic r.ilc should ho tiled by .appiMl; see ILutchim v. 
('hatiibers (17.5S), 1 Iliiri. 580 ; lionntU v ficnjlilon (1793), 5 Term Itep. 182; 
Ihmnnt v. Boys (1796), 6 Term Hep .580; I’atchctt v. Bunrrvjt (1797), 7 
Term Kep. 367 ; Fawcett v. Fowlis, siipta ; Manhall v. Pilmnn (1833), 9 
Hing, .505 ; Jhrnnuqhavi ((liurcliwuidem) v. fihaw (1849), 10 Q. 11. 868, 
881 ('vhero tlio di-itinetion between liio two classes of cases is explained); 
BimpLui V. Hohinson (1881), 45 L. T 221 ; U. y. Simnionds (1893), 57 
J. 1*. 324. As to the ciifoicement of poor rates, see, fuither, p. 334, 
post, 

(«) JilmduiUra Case (1612), 10 Co. Ilep, 68 b ; 'Mobseij v. Johnson (1810), 
12 t'.iat, 07 ; Acheileij v.FarUnson (1815), 3 M. S. 411 (commented on 
ill Brittain v. Kinnatrd (1819), 1 Ilrod. As Jliiig. 432, by Park, J., at p. 440); 
ii’dtt V. Z’ar/riH6t»n (1851), 20 L. J. (M, c ) 208 ; Bott v. Aeiioyd (1859), 5 
.Tur. (n. P.) 105.3; Johnson v. Cooke (1872), 17 Sol. Jo. 30. It is ottea 
difficult to distinguish between cases lalbug umhu' this rule and cast's 
wheie an oxce&hivo exorcise of power is held to amount to an excess of 
jurisdiction. The distinction is probably a question of degree ; compare, 
e.q., Ackerley v. Parkinson, supra, with JJailon v. liricknell (1850), 13 Q. B, 
393, W'heie it was held that, but for the protection afforded by the 
Justices Protection Act, 1848 (11 &; 12 Viet. c. 41), s. 1 (see p. 3.33, post), 
the defendant would liave been hablc (see Barton v. Bricknell, supra, per 
CoLURimiK, J., at x^. 396; and compare Clark v. Woods (1848), 2 Bxch. 
395). 

(o) 16 C.ir. 1, c. 10; 31 Car. 2, o. 2; see titles (‘oxs'iiruriONAL 

Law, VoI, VI., p. 379, note (c); Crown Pr.4.ctici:, V'ol. X., pp. 44 
et he>(. • 

(p) 16 Car. 1, c. 10. This applies only to attempts to continue or re¬ 

establish the peculiar juiisdictiun over life and liberty formerly exercised 
by the Privy Council, the Star Chamber, and certain local courts lu 
W.slcs, Laueashiro and elsewhere, which wore abolished by the A<^t; see 
ibid., as. 1, 2, 9. ' 

(q) Ibid., S. 4. 

(r) Ibid., B. 6. 

(s) Ibid., 8. 6. This, apparently, applies only to the ounces mentioned 
in note (p), supra, and to oases of illeg<il imprisonment by Royal Warrant 
or by the Privy Council (Habeas Corpus Act, 1679 (31 Car. 2, c. 2), s. 6). 

{t) Ibid., B. 9. This provision seems to apply to every case of unlawful 
refusal of the writ. 
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Sub-Sect. 4 .—Special ProviaioTU as to Marji^traUa. 

678. The position of justices of the poacp when acting in the 
exercise of their judicial functions (a) and within their jurisdic¬ 
tion (6) is probably the same as that of other judges (c). There 
is no doubt that they are absolutely protected in actions for 
defamation (J) and that they havo the protection of the record of 
the court while valid and subsisting (e). In other ca.ses, subject to 
tho special provisions mentioned below (/), it is doiiblful whether 
they may not bo liable for damages in respect of injury to other 
persons arising in consequence of any orders or other acts done in 
excess of their jurisdiction (/y). 


(a) Aa didlinsfiiislicd from ndminiatrative or merely miniaterial functions; 
see note (i), p. .‘W**. ante. 

(b) As to e\ccss oi juiisdiction, see p. post. 

(e) Tliis question ib douhilnl, owiiu; to tho wording of the Justices Pro¬ 
tection Acl, 18t8 (11 & 12 Viet. c. 44), a. 1 (see p. po«t), in which it 
is enacted that “ cvciy .-iction against a justice of the peace for any act done 
in execution ol his duly as a jublico with rosnoct to any matter within his 
jurisdietioi) . . . shall be an action on the lase,” alleging and proving 
that the defendant acted maliciously and with at reasonable and probable 
cause ; SCO, further, note (q), inj/n. 

(d) See title Libel and Slaniier, VoI. XVJII., p. 680. 

(e) See note (y), p. 323. (mle ; Y. B. 9 Edw. 4 (1469), 3, pl. 10; Y. B. 
21 Edw. 4 (1481), 67, pl. 49 ; (hay v. ('oohson (1812). 16 East, 13 ; BrUiain 
v. Ktnnaird (18J9), 1 Brod. Ar Biilg. 432 ; Hasten v. Cayew (1825), 3 B. & C. 
649 ; Gelcn v. LI all (18.77), 2 fl. A N 379. 

(/) See tho le\l, infra, and p. 339, As to the protection of 

constables and persons .iclitig under the wan-ants of justices, see pp. 320, 
321, ante. 

{(j) In favour of liability tlic autlioiities aic—(1) tho wording of tho 
statute cited in note (c), supra , (2) the fiwt that sueh liability appears to 
havo been assumed by llic court in Kubij v. Simpson (1854), 10 Exch. 358 
(see, however, the explanation of this c.ise given in Gclen v. Hall (1857), 
2 II. & N. 379, by Waison, B., at p. 391), and in Burley v. Beihune (1814), 
I Marsh. 220 ; (3) the follouiug obiter ditin, many of which will be seen to 
bo somewhat weak :— West v. Smallwood (1838), 3 M. & W. 418, per Lord 
Abinger, C.B., at p. 421; Cave v. Mountain, (1840), 1 M.m. &■ 6. 257, per 
Tinual, C.J., at p. 263; Lvnfoid v. Fitsroy (1849), 13 Q. B. 240, per 
Lord UuNMAiir, r.J., at p. 247; Taylor v. Nesfield (1854), 2 'VV, it, 
474, per CoLr.iiimjE, J. ; Kendall v. W'iUinson (1855), 4 E. & B. 680, per 
Lord Campbell, C J , at p. 689 ; see also Lane v. Sanleloe (1718), 1 Stra. 
79 (not followed iqion another poiht in LowfieUl v. Bancroft (1731), 2 Htra. 
910). The whole '-iib 3 i*et nyis fully argued and discussed, but not decided, 
in Gelen v. Hall, \iipia. The authorities for the proposition that 
justices stand in the same position as orhor judges are—(1) the title 
and objcct'of the .Tustices Protection Act, 1848 (11 & 12 Viet. c. 44), which 
is .ui enabling, not df rcbtridning. Act {Barton v. BricLnell (1850), 13 Q. B. 
393, per (^OLERiix r, J., at pp. 396, 396, and per PBtLE, J., at p. 398 ; Bait 
V. Baricinson (18.)1), 20 L. J. (M. c.) 208); (2) Gelen v. Hall, supra, 
per Pollock, _ B , at p. 393, where he says, “ The question is not 
whether a magibti.itc Avho, without any evidence, Trilfully and maliciously 
convicts . . . is li iblo to an action, but whether a man who has really 
acted 03 a judge hlnill have that question tried before a jury” ; quoted and 
approved in Smit \. Stansficld (1868), L. R. 3 Exch. 220, by Bramwell, B., 
at p. 224; (3) th< re is no distinction in principle between the case of a 
magistrate and that of any other inferior tnbunaJ, and the absolute 
immunity of such tiibunals was not established until after the decision in 
fjelen v. HaU, supra ; see the cases cited in note (d), p. 324, onto ; (4) there 
is no distinction in principle between an action for defamation and any 
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679. Justices of the peace acting within their jurisdiction sre 
protected against actions brought for any act done by them, unless 
it is proved to have been done maliciously and without reasonable 
and probable cause (h). 

The phrase “ acting within their jurisdiction ” means where 
the justices have acted with such irregularity as to be liable for 
exceeding their jurisdiction, but the irregularity is comparatively 
trivial (i) or, in other words, means acting jnst outside their 
jurisdiction. 

680. A lesser degree of protection is afforded to justices of the 
peace who act in matters in which they have no jurisdiction, or who 
exceed thoir jurisdiction in such a maujier that the act for which 
they are sued could by no |>ossihility be justified by the statute 
under which they are proceeding (. 7 ). In such cases, no action lies 
for anything dune under a conviction or order (k) until the con¬ 
viction (/) has been quashed ; and 110 action lies for anything done 
under a warrant to ensure appearance unless the conviction or 
order (if any) has been qiiashed, or, if a previous summons to 

other, tlie ohioct of the privilege being <0 9CM?nre Iho indopendenoo of1:ho 
courts (t-eo Z/whi v. Lleu'cllyti, ri906] 1 K. 13. 487, (\ A., aud the eases eited 
in Hole (j!), p. 324, antp); (6) tlieie is (vvitli the possible exceplioii of Lane v. 
Santeloe (1718), 1 Stra. 79 ; not followed upon nnotiier point ia Lm'field 
V. Bancroft (1731), 2 Stra. 910) uo iworded case of a magistrate being 
held liable w'heti acting within his jurisdiction. 

(h) Justices Proteetjon .Vet, 1848 (11 & 12 Viet. 0 . 44), s. 1; and boo 
title MagxstR'Itbs, Vol. XIX., ]*j>. 630, fi.57 646, note (A). 

(i) Tlio Justices Protection Aet, 1848 (11 & 12 Viot. 0 . 44), “is one for 
the protection of justices and thoiefore usaunies that the jnstiee has been 
guilty of some irregularity or ho would not need protection ” {Barton v. 
Bricknell (1850), 13 Q. B. 393, per Colekidge, J., at p. .396); see Batt v. 
Parkinson (18.51), 20 L. J. (m. c ) 208. 

{ i) For this explanation of the words “ exceeded his jurisdiction," see 
Ball V. Parkinson, supra, per Jervis, O.J., at p. 212 (whore he gives as an 
example for such excess the case of Leary v. Patrick (1850), 16 Q. B. 266); 
see Barton v. Bricknell (1850), 13 Q. B. 393 ; Kendall v. Wilkinson (1856), 
4 E. & B. 680; Bolt v. AcTeroyd (1859), 6 Jur. (N. s.) 1053; Pedley v. 
Davis (1861), 10 C. B. (n. s.) 492 ; Pease v. Chayior (1861), 1 B. & S. 658 ; 
B. V. Nunneley (1858), E. B. & E. 852. The judicial acts of a justice of 
the peace fall, therefore, into lour classes:—(1) lie may have acted wholly 
without jurisdiction or have so grossly exceeded his jurisdiction as to bo 
doiuived of all protection except that provided by the Justices Protection 
Act, 1848 (11 & 12 Viet. c*. 44), s. 2 (see the text, infra) ; (2) he may have 
exceeded his jurisdiction in a matter not the baais of tho eomplaint, and in 
Buch a way that his acts could have been justified if the pioecdure had 
been regular, aud yet have so exceeded his jurisdiction as to be liable at 
common law, but entitled to the protection of the Justices Protection Act, 
1848(11 & 12 Viet. c. 44), s. 1, unless acting maliciously and without 
reasonable and probable cause (see note (t), supra); (3) be may have 
been guilty of au irregularity so slight as not to render him liable at 
common law or to vitiate his warrant or conviction (see p. 331, ante); 
or (4) he may have acted regularly and within his jurisdiction, aiM thus 
be entitled to full judicial protection ((e). p. 332, ante). 

• (A) See Massey v. Johnson (1810), 12 Ea.st, 67; Gray v. Cookson (1812), 
16 East, 13. The necessity for quashing before action applies only where 
there has been a conviction, not to a mere remand warrant {B. v. Isle of 
Ely Justices, Ex parte OiMng (1855), 4 W. E. 13). V 

(1) The words “ or order ” seem to have been dropped out of the 
Jnstices Protection Act, 1848 (11 & 12 Viet. o. 44), s. 2. here. 
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appear (?«) has been duly served upon the plaintiff, un'lees such 
Hiimmons has been obeyed (n). 

681. No action lies against a justice who, in good faith and with¬ 
out collusiun, issues a distress or corainibment warrant upon a con¬ 
viction or order made by another justice (o). 

Whoro a poor rate has been made, allowed, and published, no 
action lies against a justice for the wrongful issue of a distress 
warrant on the ground of an irregularity or defect in the rate, or on 
the ground that the plaintiff was not liable thereto(p). 

No action lies against a justice who has grantisl a distress or 
commitment warrant for any defect in the conviction or order upon 
which it was granted, if such conviction or order is confirmed on 
ajipeal (q). 

682. No action lies against a justice for anything done by him 
in tlie ovovcise of any di.scretion conferred upon hnn by statute(r). 

683. No action against a justice for anylliiiig done in the execu¬ 
tion of liis (illice may be brought in the comity court, if the justice 
objects («); and, it any action foi bidden by any ot the above-nieii- 
tioued pi'ovisions (0 comineucod in .‘iny court, tlie proceedings 
may la* .set aside by such coiiiL on an nlli :avit of tlie facts (a). 

684. If, in any action against a justice for acts doiio in tlie 
execution of his oilice, it is proved that the plaintiff was guilty of 
the offence charged, and thit the punishment was not greater than 
the mavimara allowed by law, he may not ii'cover more than 
twopence for damages, and no costs may bo allowed him((f). 

Skit. 1. I'Jjruribf oj Quabl-Judicud Pontrb. 

685. besides judicial per.s()ns and bodies strictly so called, there 
are many otlier persons and liodies who have authority or discretion 

(m) This provision does not apply to u sutuinons after conviction to 
show cauHo agaln»t a oominiftal for default of payment of a fine [liessell v. 
M'lifioa (1853), 1 K. & B. 489); and an appearance by connsel is an 
adequate appearance to a sinniiioiis {ibid.) 

(») Justices Protection Act, 1818 (11 & 12 Viet. c. 44), a 2. 

(o) /bid., H. 3; and see title Distuess, VoI XL, p 222. The action, if 
any, must bo brought agaiust the justice who made the order (Justices 
Protection Act, 1848 (11 A' 12 Viet c. 44), &. ,3). 

(p) Ibid., s. 4; and see title Distukss, Vol. Xt., p 212. Here also 
the justice must act within hi.s jiirisdicLiou (/^. v. Cheat Yarmouth Justices 
(I860),4N6WScss tJas, 313,pcj-PATrEhOS’, J., at p. 315; see also note(m), 
p. 330, tinfe). 

(q) Jus^ccs Protfotion Act, 1848 (11 & 12 Viet, c 44), s 0. 

(r) Ibul., 8. 4. This provisiou is, however, merely declaratory of the 
general law, as it has been held that it ajiplics only where the magistrate 
acts w'ithia his jurisdiotiou {ht. v. Great Yarmouth Justices, supra; see 
also note (b), p. :i.‘t5, post). 

{s) Justices Pioteotion Act, 1848 (11 ds 12 Viet. c. 44), s. 10, as 
amended by the Publio Authorities Protection Act, 1893 (56 & 57 Viet, 
o. 61) (see p. 339, post), and the Statute Law Bevision Act, 1894 (57 & 58 
Viet. c. 66). As to the proper procedure for objection, see Weston v. Snepd 
(1857), 1 H. & N. 703; title County (’oubts, Vol. VIII., p. 491. 

(t) See the text, supra. 

(u) Justices Protection Act, 1848 (11 & 12 Viet c. 4t). s. 7, 

{a)lbid., s. 13. 
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to decide upon matters affecting otlier persons (6). All persona sw-t. 4. 
exercising such r/MAsi-judicial powers, and all parties, advocates, and Exercise 
witnesses l)efore them (r), are entitled to a lesser degree of protec- of 

tion if the full judicial protection is not available. That is to say, Jodiciai 

in the absenco of fraud, collusion, or malicious motive (d), they are 
not liable to any civil action at the suit of any person aggrieved by 
their decisions or by viords used in the course of the proceedings(,<■). 

686. This rule extends not merely to persons exorcising judicial Pereons 
discretion in a formal manner upon the arising of a dispute and withiu the 
upon evidence, but also to jaasi-arbitrators appointed to decide ^ 
matters upon their own knowledge or professional skill for the 
purpose of preventing disputes between the parties to a contract (/'). 

Such persons are protected from all liability for negligence oven at 
the suit of the party who employs them, unless the negligence arises 
in a matter outside the scope of the questions in the determination 
of which they owe a duty to be fair and impartial towards both 
parties (//). The case of an arbitrator appointed by the court has 


(b) Tli(*s,e include jiihiices (soe title Mvgiitkvtes, Vol. XIX., pp .131 
et seq.), local councils (seo tillo Locvl {loveftNMn.'JT, Vol. XIX., p]). 22i) 
et seq.), and other public ofllci.ils cxorcisiuf' .adminibtrativo powers, ailiitra- 
tors (see title Akbitkviion, Vol. I., pp 4;i7 et seq ), .aiul purely domestic 
tnbunuls, such as committecH of clubs (sco title (’i.oiJ.v, Vol. IV., pp. 405 
et seq ; and sec note (1), p. 337, post). 

(c) Witnesses and advocate.^ aio protected by the orditiiuy law of 
privilege ; see title Libel akd Blanoek, Vol. XVIIT., pp 077 et seq.; and 
see note (h), p. 336, poist. 

(d) The only direct decision tliat such judicial tribunals are liable 

in case ol malice boin!? piovod is Royal Aquarium and Summer and It inter 
Garden Society v. Rarkinson, [1892] 1 Q. B. 431, (\ A. (as to which see 
p. 324, ante, p. 344, post) ; hnt there are many dicta, and there is little or 
no doubt as to the law ; see ll'iHs v. Haccarmicli (1762), 2 Wils. 148, 149 ; 
Cullen V. Morns (1819), 2 Stark. 577, per Asnoar, ('..7., at pp. 587 et seq ; 
Lvdbrooke v. Barrett (1877), 46 L. J. (q. b.) 798, per Grove, J., at p. 800 ; 
Stevenson v. Watson (1879), 4 C. P. 1>. 148, per Denman, J., at p. 101 ; 
TuUis V. Jacson, [1892] 3 Ch. 441, per Cuitty, J., at p. 446 ; Chambers v. 
Ooldihoipe, liesleU v. If ye, [1901J 1 K. B. 624, C. A., per A. L. Smith, 
M.K., at p. 633. 

(«) Fappa V. Rose (1871), L R. 7 C. P. 32 ; adiriued (7872), L. R 7 
C. P 625, Ex. Pli ; Tliarsis Sulphur Co. v. Loftus (1872), li. R. 8 ('. P. I ; 
see the cases cited in note (d), supra; and see title Libel ano Slanbei!, 
Vol. XVIIJ., pp. 677 el seq. It has been said that, after tlio setting aside 
of an award for such negligence as amounts to fraud, the arbitr.itor could 
be sued for the return of ms foes as upon a total failure of consideration ; 
see Be Hall and Hinds (1841), 2 Mau. & G. 847, 853; title Arbitration, 
Vol. I., p. 459. 

(J) Chambers v. Ooldthorpe, Besiell v. Aye, [1901] 1 K. B. 624, C. A. 
(compare, however, the dissentient judgment of Homer, L J., at pp. 042 
et seq.). As to the circumstances in wliich a person oreupies this position 
of -arbitrator as distinguished from that of true arbitrator, see title 
Arbitration, Vol. I., p. 440, and the cases cited tbid., note {i); see also 
Carmichael v. Stonewood Patent Fire-proof Floating Co. (1911), Times, 30th 
January. 

(g) See title Arbitration, Vol. I., p. 4.59. Instances where a defendant 
has been held liable arc :—Jenkins v. Betham (1864), 16 C. B. 168 ; Turner 
v. Qoulden (1873), L. R. 9 C. P. 67 ; Saunders and Collard v. Broadstairs 
Local Board (1890), reported in 2 Hudson on Building Contracts, 3rd ed., 
p. 159 ; Rogers v. James (1891), 8 T. L. H. 67, C. A. As to the 
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not yet 1)eeti decided, but it would probably fall withiu the rules of 
complete immunity (/i). 

687. All persons exorcLsing judicitil or ^{ws/-judicial functions 
iniibt ob.-)erve the following rules: (1) if the inbunal consists of 
several inombcrs, they mubt sit and doliboruto together and not 
separ.ttely (i); (2) they must have due regard lo the dictates of 
natural justice—that is to say, the members of the tribunal must 
not be judges in their own cause, or have any iiitoiest or bias in 
the ii)iitt(U’(A-); and (0) the parties must be afforded an opportunity 
of being lieard (1). 


liability o£ arcliiloota a(‘tiiif> n> .irbilr.'ilor'^ under a building ennliact. see 
title Buii.dino C0N’iKAr"i'5, Knginej.k.s, AM) Atu ininc'is, Vol. 111., 
pp. 28.3. 292. 

(fi) 'i'lio i*<n»o of an aibiliator iioininaled by statute npjieais to be analo¬ 
gous to that of coinini.ssioneis (see note (J), p. mile), wJiere the aibitra- 
lionis iiiuler the tiTiiis of a atulute olhci than tiie Arbilration Act, 1889 
(.32 .1.3 Vict. c 49), but, where the arbiliator is not naiiied by tlio statute, 

bo would ])robal)ly be upon the Burne looting as if a])|)oiiited by the pai ties 
by siibinissiou tinder tJi.it x\ct (see litlo A miitka uon, Vol. I., p 402); 
flee also notes (/). (f^), infia. The position oi xMtnesses piobably doptMids 
upon whether the tribunal has power to eomp'd their attend.uiee oi not; 
in the former case they cnioy complete immunity, and m the latter meio 
ordinary privilege; seo Moore v. lioolh (1707), 3 Ves 3."0 ; lix yurte 
Temple (1814), 2 Vos. & 11. 391, per Lord Ei.no\, L.C., at p. 39.'5 (ivhorc the 
somewhat analogous question of freedom from ai’iest was considered). 

(i) For this purpose, the nomination of overseeia of the poor by justices 
(It. V. Forrest (1789), 3'J’crm Rep. 38 ; Penneyy. /Sf/nde(1839), 7 Scott, 28,')), 
.and the making of an award by ail)]tratorR [Malworth v. hnn (1844), 13 
M. & W. 400), have been held to bo judicial acts ; bee also title Aiibiika- 
TION, Vol. I., p. 470, note (m). 

[k) Intcre.st to disquality the tribunal may be pecuniary or otherwise. 
The le.ist pecuniary interest, however unlikely lo bias the judge’s mind, is 
fatal {Dimee v. GrantlJ unelxon Cmud(P roprietors) (\^o'2), 3 H. L. Oas. 759 ; 
7i. V. Cnmbiiilijo (Recorder) (1857), 8 E. & Jl. 637 ; Loiulon and A'orlk 
IVestem Hail. Uo. v. Lindsay (1858), 3 Macq. 99, II. L. ; H v. Gnisford 
(1891), 66 L. T. 24). Indebtedness to a party is not, however, such interest 
(Morgan v. Mormn (1832), 1 Dowl. 611); nor is bare trusteosliiu (Ti. v. 

(1866), L. R. I Q. 15. 230). Noii-pocuniary inteicst must bo sueh as 
to create a real bias (H. v. Hand, supra; B. v. Meyer ( 1875), I Q. J5. 1> 17"; 
H.v.Gaiaford, supra , H. v. London County Council, Expnrle Akkersdiflc, lix 
parte Fenuenia, [1893] 1 Q. B. 190); for "example, seoJi’. v. Mdledge (1879), 
40 L. T. 748 (membership of proselruting sanitary authority); K. v. Allan 
(1864), 4 B. & S. 91.') (membership of committee of piosceuting association); 
Becquet v. Lempiiere (1830), 1 Knapp, 370, P. F. (relationship); not, 
however, mere ineinbership of a prosecuting aasooi.'ition (Leenon v. General 
Council of Medical Education and Hegistration (1880), 43 Ch. I). 366, 
0. A .); nor previoufe engagemeut as counsel, altbougli it is usual in such 
case for a judge to withdraw (Thellusson v. Hendlesham (1859), 7 
H. L. Cas. 429; ^oe title Bahkisilus, Vol. II., p 397); nor the prior 
expression of an opinion (H. v. Alcock, Ex parte ('lullon (1878), 37 L. T. 
829; see 72. v. Fmrant (1887), 20 Q. B. 1). 68 ; He Empire Theatre, H, v. 
London County Council (1894), 71 L. T. 638). As to the exceptional 
position of the Hon'!.© of Lords in regard to this rule, see Ijondxn and North 
Western Hail. Oc- v Lindsay (1868), 3 Macq. 99, H. L. It has been held 
that, where tfie judge is interested, his mere deputy is disqualilled 
(Brookes v. Bivers (Ean) (1668), Hard. 603): but not if the deputy is really 
an independent judge (Ex poke Medwin (1853), I £. & B. 609 (chancellor 


(I) For note (1), see next page. 
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If the rule.s of natmal justice are not observed, the decision 
will be voidable, not absolutely void (m). If such a decision 
involves a right of i)roperty, the right will be protected by injunc¬ 
tion (n), or if it involves a bre/ieh of contract an action for damages 
may lie (o). Jf the rules of natural justice are not broken, the 
courts will not interfere ^^ith the judgment of any domostic tribunal 
acting witlnn its jurisdiction (p). 


«1 a dioce''e); Dimch v. Grand Junrlion Canal (Vroprietora) (1832), 3 II. L. 

73!> (vicPM'haiicrJjor)). See also the caap of the Mayor ot Hereford, 
who was " laid by the heels for Bitting in judgment in acauBC wheie he hirti- 
Belf was lesBor ot the idauiti IT in ejectment, though lie by the charter was the 
hole Jiidg<‘ of fho eouil ” (.Inon. (1608), 1 Salk. .lOd, «crHoi,r, t' J. ; and 
Bee the laefs set out in Wiight v. Crump (1702), 2 Ld. llaym. 760); see 
.also (itles [ntoxioaiino IdQnons, Vol. XVIII., p. 54; Magistratks, 
Vol. XIX., pp. Sil et trq. 'the mlo is not coiilliicu to tribunals imposed 
by l.aw, but aiipiics to contiaotual tribunals, arbilralots or referees; see 
fille Aiibiikahon, Vol. I., pp 478 etacq.; Earl v. Stocker (16112), 2 Vern. 
251. In such eahiEt the lule as to'jiocumaty interest is different, and 
it is not fatal unless there is rc.al liias (liriqht v. Kiver Elate (Jonatnietion 
Co., [1900] 2 ('ll 835 ; Au/fo/f v. Manclipater Coiporation (1892), *8 
T. L. 11. 513; Eckoaldf v. Jfrrsey Docks and Harbour Hoard, [1894] 

2 Q. Ji. 667, t’. A.); and an aibitialor may be appointed expressly to 
ri'prebent a party (Irci, and HmLcr v irWh/n«, [1894] 2 Ch. 478, C. A. ; 
Scott V. Lix'crpool Coiporation (1858), I (liff 216): and ho may even have a 
liu'ther inteiest uukiiown to the other paity (Jianqcr v. Oient IVeatern 
Itail. Co. (1854), 5 H. L Cas. 72 ; Jackson v. Barry Bail. Vo., |1893] 1 Ch. 
238, C. A. ; Hutchinson v. llaywaid (1866), 15 L. T. 291) ; unless he is 
aetibaily biassed or Ins mind is made up {Hemp v. Hose (1858), 1 Giff. 258 ; 
Kimberley v. JHck (1871), L. H. 13 Eq. 1 ; XuffaW v. Manchester Corpora’ 
lion, supra ; Jackson v. Harry Bail. Co., supra). It is possible to waive 
objections to an aiLitrator on the ground ot interest or bias {Be Elliot 
anil South Heron Bail. Co (1818), 2 Do G. & Sra. 17 ; Bo Clout and Metro¬ 
politan and Distiut Bail. Cos. (1882), 46 L. T. 141); and in some cases 
Mieli waiver is implied from the eiienmstances ; see Ellis v Hopper (1858), 

3 If. & N. 766. As to the specnil application ot Ihetso general rules to 
iimgistrates, see title MAUiSTK.irns, Vol. XIX., pp 5.51 et seq. 

G) The inlo as to the obscrianee of the inlcs of natural justice applies to 
all courts ( Be Pollard (1868), L 11. 2 P. ('. 106), and to all domestic tiibunals 
{Fisher v. Keane (1878), 11 Ch D. 353, Labouchere \. Wharnclifle {Earl) 
(1879), 13 (Jli. D. 346; Dawkins \. Antrohus (1881), 17 Ch. 1>, 615, C. A , 
per .Iamcs, LJ., at p. 030; Baird v. irdfs (1890), 41 Ch. D. 661, per 
Stirling, J., ut p. 670 ; Canmchaelv. Slonewood Patent Fare-Proof Flooring 
Co. (1911), Times, 30th .Ijiiuary; see Hope v. PAnaon and Wentheiby 
ll901), 18 T. L. R. 201, C. A,, per Stikling, L J., at p. 205; and see the 
cases cited in note (4;), p. 336, ante). As to how tar waiver of this rule is 
possible, see Labouchere v. Wharndiffe {Bail), aupra, and Keiakoose v. Serle 
(1844), 4 Moo. P. C. C. 459 (where it was held to be contrary to public policy 
that an oiheor of the court should be aufbovised to institute suits in 
which, by reason of a right to fees, he might have a direct personal 
interest). 

(?») Dimes y. Orand Junction Canal {Pioprietors), supia. 

(n) Fuher v. Keane, supra; Labouchere v. Wharndiffe {Earl), aupra ; 
Dawkins v. Anirobus, aupra; Baird v. Wells, suiyra; Bigby v. Connol 
(1880), 14 Ch. I). 482 ; compare Osborne v. Amalgamate Society of Bailway 
Seroonte, [1911] I Cli. 540, C. A.; and sec title Clubs, Vol.,IV., pp. 415 
et seq. 

(o) Baird v . ireZis, supra, per Stuiling, J., at p. 670. 

(p) Manby v. Gresham Life Assurance Society (1861), 29 Beav. 439; 
Inderwick v. Sneli (1850), 2 Mac. & G. 216; Ilopkineon v. Exeter {Marquis) 
(1867), L. 11. 6 £q. 63. The courts have no appellate jurisdicliou over 
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Public Authorities and Public Officers. 

« 

Part III.—Statutory Protection. 

Sect. 1 .—la General. 

688 . There are a large mini her of etafcntos, ijuhlic and private (^), 
which contain provisions protecting certain persona, usually public 
authorities, against legal iiroceedings (?) by (1) a brief period of 
liniitation («); (2) a right to tender amends (/); (3) specially 
adv'MUtagPous terms as to costs (a); and (i) a right to notice of 
action (/>). 

These statutes must he read in the light of two general Acts, 
passed in 1842 (r) and 18'.)3(d), the result of ^\hich is as follows. 

As to public general statutes- 

All such provisions in Acts prior to the 1st January, 1894, 
relating to proceedings wi<hin the scope of the Act of 1893 are 
repealed (e). 

All such provisions in Acts subsecpient to the 31st December, 
1893, are in for* e, but the grant by any such Act of a lesser degree 
of protection to a wider class of defendants does not operate as a 
repeal of the Act of 1893 in the matter (/). 

As to private Acts: — 

All such provisions in Acta prior to the 1st January, 1891, as 
relate to proceedings within the scope of the Act of 1893 are 
repealed if inconsistent with that Act (//). 

All such provisions in Acts prior to the 10th August, 1812, if not 


decisions of llie umvoisilu's or oollcgt'a (so© fitles OouRis, V<tl. IX , 
pp. 149, 187; Kducviion, Vol XTl , pp 1)0 et neq.), if arrived ai within 
their jiiiisdiclion and in accordance iMtli natural justice {li. v. Ginndon 
(1776), 1 (’owp. 315; Kx parte Death (IH52), 18 Q. U. 047). As to the 
position ot the Inns of Court, see title BARiRiSTER.s, Yol. II , pp. 301 ei aeq. 
As to diocesan courts, see title Ecclesiastical Law, Vol. XL, pp. 412, 
605 el seq.; and see Ferguson v. Kinnoull (Earl) (1842), 0 Cl. & Fin 251, 
H. L , for a comparison between the tribunals of the Chinch of England 
and llie Church of Scotland. 

(q) These are far loo numerous to be mentione|l here; the repealing 
schedule to the Publie Authorities Piotoction Act, 1893 (66 iL 67 Viet. 

o. 61), alono contains 108 public Acts of this description. For examples, 
see title Limitatiov of Actions, Vol. XIX., p. 177, note (o) 

(r) These provisions are merely “ proceduial,” and are therefore 
retrospective (The Ydun, flS&OJ P. 236, C. A ). 

( s ) See p. 346, post ; and see title Limitation of Actions, Vol. XIX., 

p. 177. 

(t) See p. 348, post. * 

(<i) See p, 348, post. 

(b) See p. 349, post; and title Action, Vol. I., p. 24. 

(o) i.e.. Limitations of Actions and Costs Act, 1842 (5 & 6 Viet. c. 97) 
(frequently called “ Pollock’s Act ”). 

(d) I.e., the Public Authorities Protection Act, 1893 (56 & 57 Viet. c. 61). 
(a) Ibid., s. 2 and Sched. Among the provisions so repealed are those of 
the Constables Prolcciion Act, 1751 (24 Geo. 2, o. 44); see note (i), p. 320, 
ante. As to Vhat aio “ proceedings within the scope of the Act of 1893,” 
see pp. 339,344et8co .post, the Acts so repealed, and note (b), p. 340, post. 

(f) Kent County Council v. Folkestone Corporation, [1905] 1 K. B. 620, 
C. A. 

(y) This is the general rule applying to statute law ; see title Statutes. 
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repealed by the Act of 1898, are repealed as to costs (/<), and 
amended as to limitations (t) and as to notice of action (A). 

All such provisions in Acts subsequent to the 9th August, 1842, 
unless repealed by the Act of 1893, are in force (1). 

Protection of this nature may therefore now be claimed under 
(1) the Act of 1893; (2) a public Act subsequent to 1893, or not 
within the scope of the Act of 1839; (3) a private Act prior to 
1842, not inconsistent with the Act of 1893, and read as amended 
by the Act of 1842 ; (4) a private Act subsequent to 1842, and, if 
prior to 1893, not inconsistent with the Act of 1893, 

Bbct. 2.— Public Authorities Protection Act(vi). 

Bus Sect. 1 .—In Ooiernl. 

689. The protection applies to all actions, prosecutions, or other 
proceedings (/<) commenced against any person (o), for any act done 
in pursuance or e^cecution or intended execution ( 2 ^) of any Act of 
I’arliaiiu-nt ( 7 ), or of any public duty (r), or authority, or in respect 

{h) fiiinitations of Actioii<« and Cosfs Act, l«}4-2 (5 A fl Viet. c. 97), s. 1 
and aeo pp SfS, 319, qto'.t. 

(i) JjunifatioiiB of Actions and Costa Act, 1842 (5 & 6 Vicl c 07) s. 5; 
and sec p 318, poif. 

(A) I.itnitutiuna of Aelions and Costa Act, 1842 (ti A 6 Vitt. o 97), a. 4; 
and acp p 349, post 

(1) TJio Lmiitations ot Actions and Costs Act, 1842 (5 & 6 Viet. o. 97), 
is not piospective ; see llnsAer v. Wood (1885), 54 L J (q. u.) 419, C. A. 

{ill) Many ot the ca>ics cited in the notc.^ to this sccliou, namely, all 
tho^c ilccidcd cailior than 1894, uro decisions upon statutes repealed by, 
.ind consolidated in, the Pnbho Authorities Protection Act, 1893 (56 A 57 
Viet. c. 61), but it is submitted that they are still of authority. 

(n) Bee pp. 344 et biq , poit. 

(o) Beep 341), post. 

ip) See p. 313, jiost. Whoie the protection is claimed under a piivato 
\ct, a more omission to do something which oiiclit to be done to eomplcto 
the pertoimance of a duty is an act done in puisuanoe of such Act 
{tfolliffe V. Wnllaiei/ Local Boaid (1873), L R. 9 C. P. 62 ; B. v. Williama 
(1884), 9 App Cas. 418, P. C.); but in the inteipiotation of a statute incoi- 
porating a tiading company only such acds as are specifically commanded, 
not tnerolv authorised, aie protected {Palmer v. Oiand Junction Bail. Co. 
(1839), 4 M. A \V. 749 ; Cmpiie v. London and Btigkton Bail. Co. (1844), 6 
Q. B. 747). 

(fl) This applies to private as ucll as to public Acte; see p. 341, post. 
This provision does not, however, apply to a Scottish Aet containing 
similar provisions (Public Authorities Pioteetion Act, 1893 (66 A 57 Viet, 
c. 61), 8 3), ubother passed betore or .xfter 1893 {Montgomerie dk Co., Ltd. 
V. Haddin^on Corporation, [1908] S. C. 6, 127 ; Duncan v. Hamilton 
Magiatraiee (1902), 6 F. (Ct. ot Bess ) 160), or, presumably, to duties under 
the Foreign Jurisdiction Act, 1890 (53 A 64 Viet. o. 87), which is not 
repealed by the Pubho Authorities Pioteetion Act, 1893 (56 A 57 Viet. 
0 . 61); see p. 338, ante; and as to the Crown’s foreign juiisdiction,^ see 
title Co^STiTiTTiOMAL Lvw, Vol. Vf., pp. 448 et aeq.; and see note'(»), 

р. 349, post. The Public Autliorities Pioteetion Act, 1893 (56 A 67 Viet. 

с. 61). does not apply to claims for compensation under the Worimen’s 
Compensation Act, 1906 (6 Edw. 7, c. 68); see p. 346, post. ^ 

(r) See pp. 341 et seq., post. Apparently the duty imposed by the Act 
must be a public duty, and the Public Authorities Protection Act, 1893 
(56 A 57 Viet. c. 61), s. 1, must bo construed as though it ran “ execution 
of an Act of Parliamout or other public duty ”; see Parker v. London 
County Couneil, [1904] 2 K. B. 501, per Ciianmbi,l, J., at p. 605. 
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of any alleged neglect or default in the execution of any such Act, 
duty, or authority (»). 

Sun-Si:crr. 2 .—Persona Entitled to Piotcdion. 

690. Although the protection in terms applies to “ any person ”(t), 
there is authority for saying that only those persons who are in 
some sense public authorities are entitled to claim it (u). It is, 
however, possible that the true restriction may be rather as to the 
duty performed; and that, in the performance of the duties 
hereafter mentioned (a), any person is protected (?>). This point, 
however, has not been definitely decided. 


(«) Public Authorities Protection Act, 1893 (.'56 A-Viet. c. 61), s. 1. 
For a recent case of uieio deiault, see IIart v. mt. 31 aryUbone Jiorough 
(Jouncil (11)12), 76 J. P. 2r>7. 

(t) Public Aiilhoiities Proteetion Act, 1893 (56 & 67 Viet. c. 61), s. 1 

(a) Christie v. Glasqovn Corporation (1899), 36 iSc. L. R. 694, per the 
Lord Prksidk^t and l.ord M \<’i.aren. .it p. 698 ; The Tdun, [1899] P. 236, 
0. A., per .Teune, P., at p. 239; Lyles v. 8outhend~on-8en Corporation, 
[1905] 2 K. P. 1. A , per V'aumian WiTT.tAMS, L.J., at pp. 12, 13 ; The 
Johannesburg, [1907] P. O."), per Harnes, P., at p 72, 

(a) See pp 341 et seg., post. 

(b) The arji'umont in favour of thi'^ view is a'^ follows:—Tlie scope of the 

Public Authorities Protection Act, 1893 (56 67 Viet. c. 61), must be 

deduced from its titles both short and long [Fielden v. 3Iorley Corporation, 
[1899] 1 (Jh. 1, C. A.; affirmed [1900] A. C. 133; A.-O. v. Margate Pier 
and Uarbour (Company of Propricton), [1900] 1 Oh. 749; Milfoid DoeJca 
(Jo. V. Milford Raven Urban District Council (1901), 66 J. P. 483, 484, 

A. ; Ambler (Jeremiah) cfc Sons, Ltd. v. Bradford Corporation, [1902] 2 
(Ih. 685, (.’. A.; Tilling (T.), Ltd. v. Dick Kerr cfc Co , Ltd., [1905] 1 K. 11. 
662; comp.aro Middleser Justices v. li. (1884), 9 App. Cas. 757, per Lord 
Selbohne, L 0., at p. 772) ; and the longer title and tlie Public Atilhori- 
ties Protection Act, 1893 (66 & 57 Viet. o. 61), s. 2, show that its object 
w.'is to generalise aud amend certain then existing statutory protections. 
Among the provisions so amended a number protected incic pri\ate 
persons performing public duties, e.g., the Larceny Act, 1861 (24 &, 25 Viet, 
c. 96), 8. 113 (arresting an offender under ibid , s. 103 ; see Chamberlain v. 
King (1871), L. R. 6 C. P. 474); the Malieious Damage Act, 1861 (24 & 
26 Viet. c. 97), 8. 71 (arresting an offender under ibid., s. 61; see Hughes v. 
Buekland (1846), 15 M. & W. 346); the Coinage Offences Act, 1861 (24 & 
Viet. c. 99), 8. 33 (arresting an offender pnder ibid., s. 31); Public Health 
Act, 1875 (38 & 39 Viefc. c. 65), s. ^67 (acting in aid of an officer). It is 
submitted that the wording of the short title is not sutficiciit to deprive 
these persons of the protection hitherto enjoyed. Further, in each case 
where protection has be^n denied, the defendant has been held not to be 
performing a public duty; see Salisbury v. Gould (1904), 68 J. P. 168 (a 
medical man, in private practice, giving notice of a case of small-pox); 
Christie v. Glasgow (Corporation (1890), 36 Sc. L. R. 694 (owners of premises 
adjoining a highway doing repairs under notice) The terms of the 
Public Authorities Protection Act, 1893 (56 & 57 Viet. o. 61), s. 2, and 
Sohed., raise the question as to whether all the enactments thereby 
repealed ore not merely repealed in so far as they apply to proceedings to 
which the Act’ applies, ana are therefore stiU in force as to all other pro¬ 
ceedings ; see title Limitation of Actions, Vol. XIX., pp. 176, 177. 
No case has yet been decided in which the contention that any of these 
statutes is still in lorce has been urged, and if the view here suggested 
os to the scope of the Public Authorities Protection Act, 1893 (56 & 57 
Viet. c. 01), is correct, the importance of this distinction is much reduced. 
It would, in view of this difficulty, be perhaps wiser for a defendant to 
plead both the Public Authorities Protection Act, 1893 (66 & 6? Yiot. 
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Sub-Seot. 3 .—Dvtifs the Terformance of which is Protected. SkCt. t. 

691. The protection applies only to the performance of duties . 
towards the public (c). These may be statutory in origin or other- protection 
wise (d) ; and they include the judicial, administrative, and executive 

duties of all Government officers, civil or military (c). —'■ 

Duties in 

692. Tliere are some duties which are only to be regarded as relation to 
public when they are performed by a public authority (/). Tims, 

while public authorities perform public duties when acting not 
only in the collection of rates (;y) and as harbour (/«), burial (i), Sy^puUio 
highway (A), education (f) and sanitary authorities (m), but also as authority, 
purveyors of water (/<) and electricity (o), as holders of a marhct (p) 


c. 61), and any prior Act upon which, if not repcahd, he would bo 
entitled to roly; see, e.g.. title, I'nisoiss, pp. 240, 241, ante. 

(c) See note (r), p. 3:}y, ante ; M'rtiEs/i v. Southwark Borough Council 
(1U08), 72 J. r. 71. 

(d) Sec Public Authorities Protection Act, 1893 (56 & 57 Viet, a 81), 
title, 8. 1. 

(c) Heo the w'ording of ibid., es. 1, 2; and sec Vollexj v. Fordham. 
[1904] 2 K. IJ. 31.J (magwtrates); Turley v. Unw (1906), 94 L. T. 216 
(high bailin' of county court); M'Tcrnan v. Bennett (1898), 1 F. (Cft. of 
Sesa.) 333 (pobce conslabb's ); compare the judgment of the Loro .Tustioe- 
Clerk, ibid, at p. 337; see also in/sort v. lJ^^ Fdinhnrgh ('tty Royal 
Oarrieon AitiUery VolunUers (1904), 7 F. (Ct. of Scss.) 168 (volunteer 
regiment and colonel); Salisbury v. Could (1904), 08 J. P. 1.58. Prior to 
the 1st .faiiuary, 1894, there was no statute which protected .sheriffs acting 
in obedience to piocess (see Copland v. Powell (1823), 1 Bing. 369), but it is 
submitted, for the reasons above stated (see note (b), p. 340, ante), that 
they are now entitled to proto<‘tiou. 

(/) English v. Metropohlun U'uterBoard (1907), 23T. L. 11. 313, and 
the cases cited iu note («), p 34 2, post. 

(g) M'Fadzean v. Clasgow Corporation (1903), 40 Sc. L. R. 339. 

(h) The Vdnn. [1899] P. 236, (J. A. ; WUliams v. Mersey Docks and 
Ilarhoiir Hoard, [1905] 1 K. B. 804, C. A. 

(i) Toms v. Claeton Urban Distriet Council (1898), 78 L. T. 712; see 
title Burial and Crumatiun, Vol. III., pp. Ho et seg. 

(k) Southwark and Vauxhall Water i'o. v. Wandsworth Board of Works, 
[1898] 2 Ch. 603, V A.; Christie v. Glasgow Corporation (1899), 36 So. L. K. 
694; Grand J unction Waterworks Co. v. Hampton Lrban JHstrirt Council 
(1899), 63 J, P. 503 ; Grernwell v. Howell, [1900] 1 Q. B. 635, C. A,; 
Bostock V. Ramsey Urban Council, [1900] 2 Q. B. 616, C. A. ; Harvey v. 
Truro Rural Council, [1903] 2 Ch. 638 ; Offin v. Rockford Rural Council, 
[1906] ^Ch. 342; see title Highways, STRiuiiTS, and Bridge.-*, Vol. XVI., 

p. 162. 

(l) Reid v. Blisland School Hoard (1901), 17 T. L. R. 626; see title Edu¬ 
cation, Vol. XII., pp. 15 et seq. 

(m) Fieldea v. Morley Corporaiwn, [1899] 1 Ch. 1, C. A.; affirmed [1900] 
A. C. 133 ; Cree v. St. Pancras Vestry, 11899] 1 Q. B. 693; overruled upon 
another point in Bostock v. Ramsey Urban Council, supra; Markey v. 
Tolvorth Joint Isolation Hospital District Board, [1900] 2 Q. B. 454; 
Harrington (Earl) v. Derby Comoration, [1906] 1 Ch. 205; Hague v. Don¬ 
caster Rural District Council (1908), 100 L. T. 121. 

(n) Olippens Oil Co,, Ltd. v. Edinburgh nmd District Water Trustees 
(1905), 42 So. L. R. 698; see title Water Supply. 

(o) Chamberlain and Hookham, Ltd. v. Bra^ord Corporation (1900), 83 
L.T. 618 ; Ambler [Jeremiah) <& Sons, Ltd. v. Bradford Corporation, [1902] 

2 Ch. 686, C. A.; see title Electric Lighting and Power, Vol. XII., 

pp. 660 607. 

(p) NeweaeRe (Duke) v. Worksop Urbam OouncU, [1902] 2 Ch. 146 ; see 
title Markets and Fairs, Vol. XX., pp. 1 et seq. 
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and as undertakers of tramways (q) and light railways (r), 
similar undertakings by private companies or individuals acting 
for their own profit, or for that of particular persons, are not the 
performance of public duties, notwithstanding recitals in private 
Acts that the undertakings are for the benefit of the public, or 
express statutory commands to act in pursuance of the Acts («). 

The public nature of such duties when undertaken by public 
authorities is not destroyed by the absence of any express statutory 
command, but is implied from the fact that the underbaking is 
confided by the legislature to a public authority and its profits 
assigned to tho relief of the rates (t). 

For this purpose public authorities include not only municipal 
bodies and public officers, but also bodies rendering a public service 
without thought of private gain or tho benefit of particular persons (a). 

Servants ami other pe»’sons acting inidor tho mandate of a public 
authority, in furtherance of a public duty of such authority, are 
themselves performing a public duty (//), but an independent con¬ 
tractor acting under coniraet with the public authority is notte). 
Nevertheless, whore nn Act expressly protects persons acting 
under the direction of a particular bod^, a contractor xvorking for 
such body under the direction of its engineer is entitled to the 
protection (</). 

693. The performance of a specific contract made in pursuance 
of a public duty is not the performance of a public duty (A even 

(»/) Pmker v. London Vomdy Council, [1904] 2 K. li .jOI ; Hpiltnl v. 
Ghihqow ('oiporation (1904), 6 I'\ 82S ; Oawleif v. lielfubt Corporation, [1908J 
2 I. 11. 34, C;. A. 

(r) Lyltn v. ISoulhend-on-Sen Coiporation, |1905J 2 K. E. 1, C. A. ; see 
title TltAMWVYS A\D LiOHT JlATLWAYS. 

{«) A.-O. V. ^Jargaie }‘ier and IJ arbour (Com pang of Vropriclom), [1900] 

1 Ch. 749; O'Brien v. Milchelalown Aoaw i’anri, [1903] 1 J. R. 282,C.A.; 
ParkerY. London Counip ('outinl, «j(/>ra, 2 ><>rCiiA^iM',LT., .1., iit. pp. 50t, 50.5 ; 
T/tjleH V. SoulJiend-on-Sen Corporation, supra, per Vaix.u v>. \Vn.UAM.S, 
L.J., at pp. 11 ft seq , following Parker y . London ('ountp Council, supra, 
and diHlinguistiing Palmer v. GrarulJ unci ion Itail. Go. ^l839), 4 Af. & W. 
749, and Cnrpue v. London and Brighton Hail. Co. (1844), 5 Q, U. 747 ; 
Lanarkshire tipper If'ard District Committee v. Aitdne and Coatbudge 
and District Water Trustees (1906), 8 J'\ (t'l. of Sous.) 777 ; Knglibh v. 
Metropolitan Wnler Board (1907), 23 T. L. R. 313. 

(<) Lvles V. Southend-on-Sea Coiporation, supra, at p, 17. 

(a) The Johanneshiirq, [1907] P. 65. 

(ft) Greenwell v. JloweJl, [1900] 1 Q. E. 635, C. A. ; Tilling (T.), Ltd. v. 
Dick Kerr d; Co., Lid , [190.5] 1 K. E. 362, per Warhinoion, J., at p. 670; 
and see title Masiku and Servant, Vol. XX., p. 262. 

(c) TiUing (T.), fdd.Y. Dick Kerr db Co., Lm., supra : and, therefore, 
the public authority is not protected lor the acts of such contractor if other¬ 
wise liable {Kent County Council v. Folkestone Corporation, [1905] 1 K. B. 
620, C. A.); and see title Master and Servant, VoI. XX., pp. 264 et seq. 

. (d) Kewton v. KlUa (1866), 5 E. & B. 116. 

(e) MUford Docks Co. v. Milford Haven Urban Diilrict Council (1901), 
66 J. P. 483, C. A.; Clarke v. Lewisham District OouncU (1902), 19 T. L. E. 
<»2; National Telephone Co., Ltd. v. Kingston-upon-HuU Corporalion 
(1903), 1 L.* G. E. 777; Sharpington v. Fulham Guardians, [1904] 2 C^. 
449; M*Phie V. Greenock Magistrates (1904), 7 F. (Ct. of Sess.) 246; Hole- 
worthy Urban Council y. Hol^orthy Sural Council, [1907] 2 Ch. 62 ; but 
see Halford v. Aelon Urban Council, [1808] 2 Ch. 240. As to the protection 
afforded by certain private Acts, see Jfenlv. Great Western Sail. Co. (1846), 



Paet III. —Statutory Protection. 


848 


though the defendant is a public authority and the luuking Sect. 2 . 

of such contract would have been ultra vires save for statutory Public 

powers (/); nor is the performance, even by a public authority, of Authorities 
acts merely incidental to the o\\nerBhip of property the performance P*'OtMtion 
of a public duty(f/). Similarly, the duty to respect the proprietary 
rights of otliers is not a public duty, and therefore the protection Acts 
is not granted in actions for the recovery of land(/<); but where ‘uciden^to 
the faul^&tance of the claim is not a disimted title to land, but a 
claim to resist an encroachment, the duly not to trespass upon 
land ib one w'hich is protected (i). 

694. Private individuals are probably protedod in the por- 
formance of duties which received protection under any statute [o 
repealed by the Act of 1893 (A:), or of administrative duties ])er- mdiYiduaia, 
formed with no thought of gain for themselves or others (1). They 
are probably also jirotecled in the performance of any act under the 
mandate of a public authority which would have been protected if 
performed by tlie public autlioiity itself (/«)• 

Si B SntJ. 4 .—or (hntsaiona xn it abject of vlAih Proieiiton ta Affonh'l. • 

696. Tile act, or omission, need not be directly justifiable, as Act or 
this would reduce the proteclion to a nullity (w). It is sufhcienl if 
the defendant has a bond Jidc belief, oven without reasonable 
foundation(o), in a btate of facts which, if tiue, would give him a jusiifiaWe. 

3 (J. B 714; and s(o htlniaida v. Oient U t'.Inn Rail. Co (IS.'il), 11 B. 

588, when ovncli.irgos >vi11nti 1 ho pro (cel urn; ami soo also 

Dnviea v. Hutiii'cn ( ojpo»<di«a (1S.73), 8 h\ch. 808, 812, where a breach of 
contratt w.i'. In Id 110 I piotocted. 

{f) fthnrpiuqtov V. Fiilham Citaidiani, flQOt] 2 Ch 449; ajiprovcdand 
distiiigui'^hod 111 Jjijlfti V. NoHthend onSca Corpotolion, [ 1905J 2 K H 1, C. A. 

{g) Till', .»{ipoaie to be the lalio deiidciuli ot H’ats/i v. SouthwurL Borough 
Council (BIOS), 72 J. P. 71, whoio a public authoiily, luuiiig adopted the 
Public Libiaiics Act, 1892 (.)5 & 56 Yict. c. 53), injured the pl.iintiirs 
picmises by iiegli/'ciitly demolishing an old building upon their o\mi pro- 
petty ; see aloo /it/i/e v. Rather (1828), 8 II. A C. 697. 

(/i) See Foot V. Jlatgale ('orporaUon (1883), 11 Q. B. D. 299, 301. 

(i) See Offin v. Rochjoid Rinttl Council, (1906] 1 Ch. 342. 

(k) Sec note (b), p 340, axtle 

ll) See Chtistie v. (ihikijow (\npotation (1899), 36 Se. L. 11. 694, pet hold 
Ma<'I.41[lv, at p. 698; TAe ,/oft«aHt45«73, [1907] P. 65, llAHM.b, P., 
at p. 81 

(m) See Tilling (7 ), Ltd. v. Vicl Ketr rf' ( o,. Ltd , [‘1905] I K. 11 502, 
per VVAiiRtAOTON, J., at p .770 ; but tee nolo (e), p .342, ante 

(») Oteenwiii/ v. Uuni (\l\i2), 4 Term Bep, 5,73 ; Rtnlt v. Jltlhnan (1825), 

4 B. & 0. 269 ; bee Jonea v Goodatj (1842), 9 M. A W. 736, pet Alderson, 

B., at p. 745. 

(o) This appears to bo the result of the eases; soo BVdi/e v. BerleUg 
1837), 6 Ad. & El. 663; Jones v. Goodntj, supra; Horn t. Thom- 


? er curiam, at p. »wt ; tiuqnes v. jiucivuina ub^o), lo m. ai iv. o^o, per 
oixocK, C.B., Roi.m, B,, and Parke, B. ; Leeite v. Hart (1868). L. R. 
3 C. P. 322, per Bylbs, J., and Keaiing, J., at n. 325; Oraham v. 
Nevjcaalle-on-Tyne Corporation, [1893] 1 (j. B. 643, C. A., per Lopbs, L.J., 
at p. 647. 
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Public AcTnoftlTlES and Public OEwofliRS. 

right to act as he does(ji); or if he acta in purauance of his oflSiie 
and has an honest intention of putting the law into force (g). His 
error may he one of law (/ ), and he need not have any knowledge 
of the particular statute, if any, under which he acts (s). 

He must, however, have acted colure ojficii and not for his ovrn 
benefit (0; and the act complained of must be in e'cecution of the 
duty and not merely contemporaneous with such execution (a). It 
may, however, consist of a threat to act in a particular way, where 
the substance of the action is the right so to act(/>). 

696. In every case the dofendaut must have acted in good faith, 
and therefore actions for deceit or malicious prosecution may be 
commenced after the expiration of the six months’ limit (c). But 
the implied “malice” requisite for defamation does not exclude 
the possibility of honafidcs (il). 

St'B-Slci. 5 .—Frnceidings against ichtch l^rolutwn is Affo}ded. 

697. Trotection may be claimed before any court in the United 
Kingdom (e), and in any action, whether for legal or equitable 


(p) Hughes v. Biicklaiid (1846), 15 M. & W. 340, explaining Hopkins v. 
Crowe (1836), 4 Ad. &; Kl. 774 ; Horn v. Thornboiough (1846), 3 Exoh. 846 ; 
Burling v. Harley (1858), 3 II. & N. 271 ; lioheiU v. Orchard (1863), 2 
II. & C. 769, Ex. Cli. ; Heath v. Brewer (1864), 9 L. T. 653 ; Downing v. 
Capel (1867), L 11. 2 C. T. 461 ; Liete v. Ha,t (1868), L. 11. 3 0. P. 322; 
explained in C'hamheilain v. ITing (1<S71), L. It. 6 <\ P. 474; Griffiih v. 
Tni/lo/- (1876), 2 0. P. D. 194,C. A. ; Len v. Facey (1887), 19 Q. B. D. 352, 
C. A. 

(q) Uaseldine v. Groxe (1842), 3 Q li 097 ; JUwth v. ('live (1851), 10 C- B. 
827 ; Hermann v. tSene'^ehnl (1862), 13 B (n. s ) 392 ; tfelmes v. Judge 
(1871), L. It. 6 Q. B. 724, 728 ; Whealocfl v Mallork Local hoatd (1885), 
62 L. I'. 350 ; M'Fadzean v. Glasgow ('urporalion (1903), 40 So. L. It. 339. 

(r) 8elmcs v. Judge (1871), L. B. 6 Q. B. 724, ptr BLACKiiritN, J., at 
p. 728, follomng Il’ardsawlA v. Harley {WiO), 1 B. &;Ad. 301, and Hardwick 
V. Jfoss (1861), 7 11. & N. 136; see Jl'ellcr v. J'oAe (1808) 9 East, 364; 
JIazeldine v. Grove, supra. 

^j.) Sep Read v. Coker {1853), 13 C. B. 8.50; HatdwicL ilfosa (1861), 
7 II. & N. 130, ovpiTuling Smith v. Hopper (1847), 9 Q. B. 1006. 

(f) Irving v. Wilson (1791), 4 Teim lt<yi. 485 ; Morgan v. I'almer (1824), 
2 B. & C. 729; Lawton v. JMdl'-r (fblS) (mmported), referred to in 
6 B. & C. 355; see M'Ternan v. Bennett (1898), 1 P, (Ct. ot ,'*ess.) 333, 
per Lord Macdonalij, at p. 338. 

(a) HoyaX A quanuin and Summer and Winter Garden Society v. Varkinson, 
[1892] 1 Q. B. 431,(3 A.’ 

(l») Grand Junction Waterworks Co. v. Hampton Urban District OouncU 
(1899). 63 J. P. 603 

(c) Because theie can bo no bona fides in the comniis.'.iou of a fraudu 
lent or malicious act ; see Pearson y. Dublin Corporation, [1907] 2 I. R. 
27, 82, C. A.; [1907] A. C. 361; M'leman v. Bennett, supra; Keighly v. 
Bell (1866), 4 E. & P. 763, per Willes, J., at p. 703 ; compare Taylor 
V. 'Nesfield (1854), 3i E. & B. 724 ; Kirby v. Simpson (1854), 10 Exch. 358. 
As to actions for Tn,ilicious prosecution, see title Maijcious Pkoseuuxion 
AND Procedube, Vol. XIX., pp. 676 et seq. 

(<2) Beid y.xBUsliind School Board (1901), 17 T. L. It. 626; and see 
Murray v. M^Svai/ney (1876), 9 I. R, C. L. 645; but it is otherwise, how¬ 
ever, in the case of express malice ; see Royal Aquarium and Summer and 
Winter Garden Society v. Parkinson, supra ; and see, generally, title I.rniat. 
AND Slander, Yol. XVIII., pp. 608, 711 et seq. 

(«) Public Authorities Protection Act, 1893 (56 & 67 Viet. c. 61), s. 1. . 
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relief, for damagos, for an injunction (/), for a declaration of 
right (g), for more than ono of such remedies (Ji), or in any other 
proceedings (i) or prosecution whatsoever (/c). The proceedings 
must, however, be hostile proceedings against the person entitled 
to protection, and therefore do not include actions hi rem, how¬ 
ever much persons exercising public duties may bo affected 
by the result (f), oi' bueli pwceodmqs as claims for compensation 
under the Lands Clauses Consolidation Act, 18t5(Mi), or upon 
a quo u'arraufo(n), the objects of which are merely to liqui¬ 
date agreed damages duo, or to determine a disputed right to 
an office. 

698. The protection respecting costs does not apply to appeals 
or to interlocutory application.s(o). 

699. No prohetiou under the Act of ISO.*! can be claimed by any 
local authority or its officer in any proceedings instituted by any 
department ot the Government (p). 

700. The protection is against proceedings for wrongs, and does 
not extend to proceeding-s in respect of breaches of contract or 
implied contract (q), but the substance of the action must be 
regarded, and the proloction accoi'dovl to tlie defendant cannot 
bo avoided by waiving the tort, wh<>re the sub'.tance of the claim is 


if) Ilariop V. Osi-rit Corporatim^, [ISOS] 1 Cli. 523; Ilolford v. Acton 
Urban Council, [loesj 2 <’n. J4.0 ; i^onthtrarh and Vaurhnll f’o. v. 

Wandiirorth Jioitid oj Tf'or/is, [1808J 2 CIi (103, (’. A. ; Fiilden v. Morley 
Corporation, fI85K)| 1 (’li. 1, ('. A ; ailiimcti, [1900] A. C. 133; and see 
note («), p. 3 I!), po'-t. 

(g) Gicnid Junction WaietwotJes Co. v Hampton Urban District Council 
(1899), 63 J. P. 503 ; seo A.-G v II esl Ham ( orporation (1910),26 T.L. 11. 
683, 684. 

Ih) Offin V. Horbford Final Council, [1906] 1 Pli. 342 

(i) n’liis word is not deliucd by (he Public Autlioulics Proteclion Act, 
1S93 (5C & 57 \ict. c. 61). but picsumably includes proceedings by 
c^untoiclaim and niand.T,mus 

(k) lint not, apparendy, penal aefions; see Humphriss v. TPoru’ood 
(1894), 64 L. J. (q «.) 437. 'ibis ca^sc, however, was decided rather upon 
the ground that the particular section ol the statute institutuig the penal 
action was not repealed ; see Charleswoith v. Jludgurd (1835), 1 Or. M. & 
B. 896; and compare J,ea v. Faccy (1887), 19 Q. B. 1). 352, 0. A. 

(l) The Hums, [1907] P. 137, 0. A., following The Longford (1889), 14 
P, ID. 34, (i. A.; see Fletcher v. \V%lkiii8 (1805), 6 East, 283, as to the old 
action for replevin. 

(m) 8 & 9 Viet. c. 18 ; Delany v. HfetropoUtnn Boaid of Works (1867), 
L. R. 2 C. P. 632; affirmed L. R. 3 C. P. Ill, Ex. Ch. 

(n) B. V. GaHer (1904), 68 J. P. 466. 

(o) Amhlcr {Jeremiah) Sons, Ltd. v. Bradford Corporation, [1902] 2 CIl. 
686, C. A., following Fieldcn v. Morley Coiporation, supra. 

(p) Public Authorities Protection Act, 1893 (66 & 67 Viet. o. 61), s. 1, 
last paragraph. Neither of tlie phrases “ local authority ” and “ depart¬ 
ment of the Uovernment " is defined in the Act or has been the subject of 
judicial interpretation. Apparently the Attomey-Geueial suing at the 
relation of certain ratepayers is not such a “ department ’’ (A.-O. v. West 
Sam Corporation, snpra, at p. 684). 

Milford Docks Co. v. Milford Haven Urban District Council (1901), 
66 J. P. 483, C. A., per Romer, L.J., at p. 484 ; see Bolswotihy Urban 
Cornea V. Holsworthy Bural OouneU, [1907] 2 Ch. 62, and the otlier oases 
cited in note (c), p. 342, ante. 
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Sect. 2. 
Public 
Authorities 
Priitection 
Act. 


General rule. 

Rppcial 

pcncxla. 


When time 
Ix'gins lu lun. 


Cnntinuiiii' 
caiifte uf 
action. 


in tort (r). Actions for money had and received are substantially 
claims in tort, notwithstanding' the fact that the old form of action 
in such cases w'ns asmvipsit (s). Protection may be claimed in 
actions for infrinp[ement of patents (t); but proceedings to obtain 
coinponsation under the Workmen’s Compensation Act, 1906 (m), 
are not protected and do not in any way depend upon tort(v). 

iSriJ Seit. R.— Ncitiire of the rrot'dinv. 

(i.) PiiiiiJ of I,t‘nttafion. 

701. In all cases to which tlio Act of 1893 («) applies the pro¬ 
ceedings must be commenced {}>) within six months (e). 

Special i)eriod8 of limitation are prescribed by many local and 
personal Acts; but in the ease of Acts passed before the 10th August, 
184‘2. the period is now to be road as two years or, in the case of 
continuing damage, one ^ear from the end of such damage (d). 

702. The statutory period, whether under the Act of 1893 {a) or 
any other statute, begins to run, as in the case of the Statutes of 
Limitation (c), from the date at which the cause of action arose {J). 

If, liovvevei', there is a continuing cau'- of action, that is to say, 
either a repetition of acts or omissions of the same kind, each 

(r) Lvlea v. Sovthend on-Sca Coiporntion, [1905] 2 K. B. 1, 11, 14, 
18--20,\'. A. 

(s) Jlidltind Knil. Co v. WitTihiqlon Local Hoard (IfiS.*!). 11 Q. B. D. 788, 
794, (\A.; appiovcd in Li/Ienv. Southend-on-Sea Corporation, supra, and 
SCO (Ireenwny r. Hurd (1792), 4 Term Kcp. 553 ; Waierhome v. Keen (1825), 

4 B. A 200, (lifilintriushing I’mphelhy v. M‘!,can (1817), 1 B. & Aid. 
42; 8c(mps V. (1S71), Ij. U 6 Q. B. 724 ; ('ree\.St Vancrag Vestry, 

[1809J 1 Q. B. 693; (uiniuled in Ttostodi v. Jiamsey Cihan Council, [1900] 
2 Q. B 616, A., upon another point. 

{t) (luimherlain and IJookkam, Lid. v. Hradjoid Corporation (1900), 83 
L. 1’. 518. 

(?/) 6 Edw. 7. c. 68. 

(«) Fry V. Cheltenham Corporation (1911). 81 L. J. (k. b.) 41, C, A. 

(a) Public Aulhorities Protection Act, 1893 (66 &£ 57 Viet. c. 61). 

(b) An action is commenced by the issue of the will, not by service 

thereof on the deh'iidanl ; see R. 8 C., Ord. 2, r. 1 ; O'Malley v. h'll- 
mallock Union Gumdinna (1888), 22 B. K. Jr. 326 For l-Votlisli eases on 
this point, BceJ/'.huiv. Macdougal 15 U. (Ft. of Ses.s.) 78; and 

M’Ternan v. liennelt (1898), 1 F..(Ct. ol Sess.) 333. 

(c) Public Aulhorities Protection Act, 1893 (66 & 57 Viet, c 61), s. 1 (a). 
It must bo noted that the*combined operation ol tins provision and uf the 
Justices Protection Act, 1848 (11 & 12 Yict. c. 44), s. 2, which requires 
convictioQB to be quashed before any action is commenced in respect of 
them (see p. 333, ante), sometimes makes it impossible to bring an action 
against a justice who has exceeded his jurisdiction. The court, however, 
takes all possible '.teps to expedite the quashing; see Re Wilson, R. v. 
Trafford (1866), 4 W. R. 65. 

id) Limitations of Actions and Costs Act, 1842 (5 & 6 Viet. c. 97), s. 6. 
This, although itself a public general Act, is not. it is submitted, repealed 
by the Publm Authorities Protection Act, 1893 (66 & 67 Viet. c. 61), s. 2, 
Wnerc operating merely as an amendment of statutes of the kind referred 
to in the text, supra ; and see pp. 338, 339, ante. 

(e) See title Limitation op Actions, Vol. XTX., pp. 176 et sea. 

if) It is submitted that this is so, in spite of the contrary decision in 
Turley v. Daw (1906), 94 L. T. 216 (where the wording of the Public 
Authorities Protection Act, 1893 (56 & 57 Viet. o. 61), which dates the 
running of the period of limitation from “ after the act, neglect, or default 
complained of,” was construed strictly); see Tolley v. Fordham, [1904] 2 
K. B. 346, C, A.; Roberta v. Read (1812), 16 East, 215 ; Gillonv. Boddington • 
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causing damage (ff) or a new damage recurring day by day in respect Skct. a. 

of an act done once for all (It), the period runs from the last of Public 

such acts (i) or items of damage (i). The duration of a trespass for Authorities 
which an action could have been brought at the beginning of the Protection 
trespass (/), or the duration or subsequent aggravation of damage 
caused by an act done once for all, is not a continuing causo of 
action (m). 

703. In actions under the Fatal Accidents Act, 181(5 (j>), for the Lord 
death of a person, the time runs from the injury and not from the 
death, the cause of action being a single one (o). 

704. A claim for a declaration of right will not enlarge the time Deciaratiou 
for proceeding, which will run from the act of which the plaintiff 
complains (p). 

(1824), Ry. & M. 161 ; Carey v. Tieimond'^ey Jiorough Council (li)03), 07 
J. P. 111. (.'ases on tlio St-ilutea of Limitation have been cited as govern¬ 
ing the Public Authorities Piotection Act. 1893 (56 & 57 Viet. c. 61). in 
Crumbie v Il'aZlreiid Local Hoard, [1891] 1 Q. B 503, C. A. ; Hartmglon 
(Earl) V . Derby i'orporntion, [190.>| 1 (111. 205, 227 ; and see Falerson v.» 

Glasgow Corporation (1908), 46 So. L. R. 10, per Lobd Justicjs-Clkkk, at 

p. 11 . 

(g) The phrase continuing cause of act ion ” occurs in R S (5., Ord. 36, 
r. 58, and is interpreted zn Holey. Chard Union, [ISOl] 1 (^h 293, ('. A., 
per LiNimEV, L J., at pp. 295— 296. It is held to be oqui\iilcnt to llio 
words ill the Public Autliorities I’rolection Act, 1893 (56 & 57 Viet, c 61), 

8 . 1 (a) (“couliniiaiice of in|iny or damage ”); seo Tlatrinqton (Earl) 

V. Derby Corpoialian, siiptn ; Whiteho'/se v. Eellowes (1861), 10 ('. 11. 

(n. 3.) 765, 779, 784; Hague v. Doncaster Ituial Disttict ('ounctl (1908), 

100 L. T. 121 . The negligent non-pciforinaneo of a duty is a new bioacli 
every day the duly is alU>w cd to remain unperformed (Hart v. St. Maryleborie 
Borough Council (1912), 76 J. ff. 2.>7, per A. L\wrence,.J., at p. 259). 

(h) See Harrington (Earl) v. Dethy Corporation, stipra; A.-O. v. Lewes 
Corporation, [1911] 2 (Mi. 495. 

(i) Hague v. Donraster Tiural District Council, supia ; Harrington (Earl) 

V. Derby Corporation, supra; but, as to damages, compare English v. 

Metropolitan Water Boatd (1907), 23 T. 1j. R. 313, where, however, 

Harrington (Earl) v. Derby ('orporahon, supra, was uot cited. 

(k) Though contiary to the words of Wamon, J., in Hague v. Doncaster 
Rural District Council, supra, at p. 123, this appeura to ho the true point 
of departure in the cases cited in note ( 17 ), supra; and see Barnett v. 

Woolwich Borough Council (1910), 74 J P. 441. 

(l) See Wordsworth v. Harley (1830), 1 Jl, & Ad. 391 ; and see title 
I,iMiTATioN op Actions, Vol. XIX , p. .'2. 

(m) lAoyd v. Wigney (1830), 6 Bing. 489 ; Carey v. Bermondsey Borough 
Council, supra ; Spiltal v. Glasgow Corporation (1904), 6 F. (Ct. of Scss.) 

828; Harrington (Earl) v, Derby Corporation, supra, per Buckley, J., 
at p. 227. 

(n) 9 & 10 Viet. 0 . 93 (Lord Carnpbcirs Act); see titles Limitation op 
Actions, Vol. XIX., p 181 ; Master and Servant, Vol. XX., p. 147 ; 

Neolioenoe, Vol. XXl., lip, 455 el stq 

( 0 ) Markey v. Tolworth Joint Isolation Hospital Distrirl Board, [1900] 

2 Q. B. 454 ; followed in Williams v. Mersey Docks and Harbour Board, 

[1906] 1 K. B. 804, 0. A., and in Qawley v. Belfast Corporation, [1908] 2 1. R. 

34, C. A. The Maritime Conventions Act. 1911 (1 & 2 Geo. 5, c. 27), b. 8 , 
extends the time within which an action may be brought agasnst a vessel 
or her owners under the Fatal Accidents Act, 1846 (9 St 10 Viot. 0 . 93), 
for damages for loss of life occasioned by t he collision of that vessel with 
another from one year to two years (The Caliph (1912), 28 T. L, R. 697). 

As to the retrospective effect of the Maritime (Conventions Act, 1911 (1 & 2 
<^o. 5, o. 27), with regard to collisions, see The Enterprise (1912), 28 
,T. L. B. 698. 

(p) Offin v. Rockford Rural Council, [1906] 1 Ch. 342. 
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(ii.) Tender of A7ncnde. 

705. In cases to which the Act of 1893 («/) applies, the defendant 
may tender a sum in satisfaction of a claim for damages (r), 
despite the general rule of law that tender is only applicable to 
liquidated demands (s); and if, despite such tender, the plaintiff 
proceeds with the action, the defendant may plead the tender before 
action as a defence, alone or together with other defences (r), 
but must, apparently, pay the money into court (/). If the amount 
awarded as damages does not exceed the tender, the defendant is 
entitled to judgment(?«)• Besides serving as a defence the tender 
may affect the question of costs (/•). 

In other cases the terms of the special Act (if any) must be 
regarded. 

(hi) Voate. 

706. In proceeding.s to which the Act of 1893 (^/) applies, a 
defendant who has recovered a judgment (even by consent (a)) is 
entitled(f>) to costs taxed as between solicitor and client (<) upon 
the scale in force in the court in which Iho action was brought (d). 
This provision also applies to the costs of any issue or counterclaim 
upon which the delcndaut succeeds (c). Portlier, in the event of a 
tender or a jiayment into court proving sutticicnt to .satisfy a judg¬ 
ment, including a judgment by consent (/), the defendant is 
entitled {b) to costs upon the same .scale (other tlian the costs of 
any injunction in the action) as from the time of such tender or 
pa> ment in (</). 

This provision does not exclude the usual discretion of the court 
to deprive a successful defendant of costs (/f), or to award to the 


(q) Public Authorities Protection Act, 1893 (56 & 57 Vict. o. 61). 

(r) Ibul , 8 . 1 (c). 

(«>) See Davya v. EieJiardson (1888), 21 Q. B. 1). 202, 205, 206, C. A., 
and generally, as to tender, see title Contiiaot, Vol. VI1 , pp. 417 et aeq. 

(t) K. S. C., Old. 22, r. 4. This is the general rule as to pleas ol tender; 
but, as to statutory tenders, see Jones v. Gooday (1842), 9 Af. & W. 730 

(a) Griffiths v. x btrndyfodicg School Board (1890), 24 Q. B. D. 307. 

(«) See the text, infra. ' 

(а) Shaw v. Hertfordshire County Council, [1899] 2 Q. B. 282, 0. A. 

(б) But see the cases cited in note (A), infra. 

(c) Public Authorities Piotection Act, 1893 (56 & 57 Viet. c. 61), s. 1 (b). 
As to taxation of costs generally, see title Soucnons. 

(d) ToAf V. Dorchester Corporation, [1PU7] 1 K. B. 393. 

(e) Eoberts v. Gwyrfai Eural Council, |1899] 1 Oh. 583; Leckhampton 
Quanies Co., Ltd. v, Ballinger and Cheltenham Euial District Council 
(1906), 93 L. T. 93, C. A. This provision docs not, however, apply 
to the costs of .ippoals or interlocutory jiroccodings ; see p, 315, ante, 

{/) Shaw V. Jlotfordshire County Council, [1899) 2 Q. B. 282, C. A. There 
fbust be a jndgnient; it is not sufficient if the plaintiff takes money out of 
court, giving notice of discontinuance under K. S. C., Ord. 26, r. 1. In 
such case the delondant is entitled only to the oidinary party and party 
costs from the d.ile of the payment in {Smith v. Northlea^ Eural Cotmeu, 
[1902] 1 Ch. 197). 

ig) Public Authorities Protection Act, 1893 (56 & 67 Viet. c. 61), s. 1 (c). 

(A) Bostock V. Eamsey Urban Oowneil, [1900] 2 Q. B. 616, C. A., affirming 
S. C., [1900] I Q. B. 357, 363, overruling Oree v, St. Paneras Vestry, [1899] 
1 Q. B. 693, upon this point, and explaining Harrop v. Ossett Corporation, 
^898] 1 Ch. 625; see also Boat y. Berkshire County Ceuneil {1911), 108 
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plaintiff costs of issues upon Avhich he has saccoedcd (i) or costs 
unduly incurred by the defendant (/c), or to allot the costs in cases 
where both parties have partly succeeded (f). Its effect merely is 
that, in the aljsence of an order to the contrary, the taxing master 
must tax as between solicitor and client (/«). 

If in the opinion of the court the defendant has not been given 
suflScient opportunity to make a tender of amends, it may award him 
his costs as between solicitor and client (n). 

707. Where similar protection is claimed under any other 
statute, its terms must be regarded (o). The Act of 1893 repeals 
all such provisions in previous public Acts(p); and all such pro¬ 
visions in Acts prior to the 10th August, 1842, whether public or 
jirivate, have also been repealed (q). 

(iv.) Notice of Actim. 

708. In cases to which the Act of 1893 (r) applies, the plaintiff 
need not give any notice of action, unless such notice is required 
by any private Act (s). The plaintiff should, however, give suffi¬ 
cient information to enable the defendant to make a tender before 
action, or he may render himself liable to pay costs (t), although 
be need not do so in tlie caso of a claim for an injunction, for 
otherwise the defendant would be given a period in which to do as 
ho jileased and would stultify the remedy («). 

(/) Or (»t (lie action losa the cost of certain issues, wlierc the plaintiff has 
enbotaiitially succeeded {LerLhampton Quartics ('o.. Ltd. v. Ballinger atid 
(JJieUcnItam Nntal District Council (1905), 911 L. T. 93, C. A.). 

(A) Hee The Johannesburg, [1907] P. 65, 87 ; and see Clippens Oil Co., 
Ltd. V. Edinburgh and DMnct IVater Trustees (190.5), 42 Sc. L. R. 698, per 
Lord Kinnuak, at p. 700, not following Christie v. Glasgow Corponiiioa 
(1899), 36 Sc. L. R. 694, upon this point. 

(l) Smith V. Northleach Uural Council, [1902] 1 f’h. 197. 

(m) North Metropolitan Tramways Co. v. London County Council, [1898] 

2 Ch. 145. 

(h) Public Authorities Protection Act, 1893 (56 & 57 Viet. c. 61), s. 1 (d), 
a provibion whieli takes the place of all notice of action clauses in the 
Acts repealed by the statute. This power ot awarding costs would jiro- 
bably be exercised only whore the defendant had at a later stage made a 
sufficient payment into court. As to notice of action, see the tost, infra. 
In proceedings for acts done or omitted under the Foreign Jurisdiction 
Act, 1890 (53 & 54 Vict. o. 37), or any enactment thereby repealed, the 
couil has no such power; and see note (gr), p. 339, ante. As to tender of 
amends, see p. 348, ante. 

(o) The phrase “ full costs ” in a statule does not convey anything more 
than the ordinary costs between party and party {Avery v. Wood, [1891] 

3 Ch. 116, 0. A.); see title Somcixoks. 

(p) Public Authorities Protection Act, 1893 (60 & 67 Vict. e. 61), s. 2(d). 

(q) Limitations of Actions and Costs Act, 1842 (6 &; 6 Vict. c. 97), ss. 1, 2. 

(r) Public Authorities Protection Act, 1893 (56 & 67 Vict. c. 61). 

(«) The Public Authorities Protection Acts, 1893 (50 & 57 Vict. c. 61), 
itself does not prescribe any such notice, and by ibid., s. 2 (a), repeals such 
provision of any public Act falling within its scope. As to notice of action 
generally, see title Action, Vol. 1., pp. 24 et seq. 

(t) See the text, supra. 

(a) See A.-O. v. Hackney Local Board (1875), L. R. 20 Eq. 826; 
Flower v. Low Leyton Local Board (1877), 5 Ch. D. 347, C. A. Damages 
in lieu of an injunction can be awarded under the Chancery Amendment Act, 
(1868) 21 & 22 Vict. o. 27), s. 2 (Lord Cairns’ Act), without notice of action 
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Sub-Sect, l.—rieadtng and Waiver. 

709. Tlie special facts entitling the defendant to protection must 
be pleaded (c), or the court \tiU not take notice of them (J); and if 
issue is joined upon them the jury must determine it {e). 

The protection can, it is submitted, be waived by agreement 
between the parties, and the defendant may be estopped by his 
conduct from setting up the statutes (/); but protection may be 
claimed even after negotiations for a settlement which led the 
plaiutiir to believe that tl o defendant would acknowledge liability 
and so cause him to postpone the bringing of his action {g). 


Part IV.--Offences by and against Public 

Officers. 

Sect. 1. —Sale of Ofilccs. 

Sale of offlop 710. The sale of any public office is contrary to public policy, 
orsaiari. ^nd constitutes a misdemeanour (/t) 3 and the sale or alienation of 
salaries or iiensions by certain public officers is contrary to public 
policy and consequently void (t). 


having boon given (Chapman, Marsons <fc Co. v. AuiUnnd Jfn.oi 
Guardians (1889), 2.3 Q. 6. D. 294, C. A.); and see title Injukciiov, 
Voi. XVII., pp. 212 et seq. 

(b) Limitations of Actions and Costs Act, 1842 (5 & 6 Viet. c. 97), s. 4 ; 
and see title Action, Vol. I., pp. 24, 2.5; and compare note (e), injra. 

(c) Gregory v. Torquay Corporation, [1911] 2 K. B. 656. The Act is a 
Statute of Limitation (ibid.); and see tiile Limitation of Actions, 
Vol. XIX., p. 176. 

(d) For the form of-plea, see Bullen and Leake’s Precedon ts of Pleading, 
6th ed., p, 901 ; and see Gregory v. Torquay Corporation, supra, as to plead¬ 
ing in county courts. 

(e) Haeeldine v. Grove (1842), 3 Q. B. 997 ; Kirby v. Simpson (1854), 
10 Kxch. 358 But, if a statute requires notice of action as a condition 
precedent to the giving of any evidence, the judge must decide whether 
notice is required (Arnold v. Hamel (1854), 9 £xoh. 404). 

(f) See Paterson v. Glaegovo Corporation (1908), 46 So, L, R. 10, per 
LorA Abowall. at p. 12. 

(q) Hewlett v. London County Council (1908), 24 T. L R. 331. 

(h) See title Criminal Law and Pboceduke, Vol. IX., p. 486. 

(i) See titles Choses in Action, Vol. IV., pp. 400—402; Execution, 
Vol. XIV., pp. 94 seq., 121,122; Royal Forces. As to the appropria* 
tion of a portion of the salary of public officers for distribution in bank¬ 
ruptcy, see title Bankruftct and Insolvxnot, Vol. IL, pp. 190, 191. 



PaET IV. -OFrBNCBS BY AND AGAINST PUBLIO OFFICERS. 

Sect. 2 .—Corruption in Office, and Other Offences (j), 

711. A great number of acts committed by or towards public 
officers are criminal offences either at common law or by statute. 
These include disclosure of official secrets or of naval or military 
information (k) ; extortion (/) and similar offences by sheriffs, under- 
sheriffs, bailiffs, or sheriff’s olUcers(/»0» coroners («), clerks of assize, 
cl^'rks of the peace, clerks of the court or their deputies or officers, 
and gaolers (o); oppression (p); bribery and corruption at parlia¬ 
mentary and municipal elections (</); bribery of judicial (r) and 
ministerial officers (r) and of members or servants of a public 
body (tf); breaches of trust by public officers (t) ; obstinate refusal 
to serve as such (0; larceny by public servants (a); and “enormous 
misdemeanours tending to disturb or endanger the King’s Govern¬ 
ment, or to molest or affront him in the discharge of his royal 
functions ’’ (a). In addition to these, there are further offences, 
both stalutory and at common law, applicable to particular officers, 
such as sheriffs (/>), justices of the peace (c), overseers (<Z), relieving 
officers (c), gaolers and prison officers (,/), officers in the armytjf^, 
})Ost office servants (//), and rf-vonue officers and collectois (?h 

(;) As to the tii.'d of offcuccs coinuiitif il abroad by public o/Iicors, see 
title ruiMiNAT. Law and Pio'CRdukk, Vol. IX., pi». 280; Oririiiiial 
Jurisdiction Act, 1802 (42 <«eo. It, r So), ss 1, C; evidence in such cases 
inav be taken on iiiaiidanius to a cobuuaf court or by cvainiiicrs; see 
tbid., ss. 2—4; lilies ('unuN \i. Lvw am» I’lax’KOuifo, Vol. I\., yi. 387, 
note (6); Evim-Acr, V'ol. .XJII , pp (iOO H i>eq.; .'ind see also titles Cox- 
STiiUTioNAT. L\w, Vol VI., p. 415; Vol. Vlt , p .33 ; Dopkn oRvrins and 
Colonics, Vol X , pp 532. 57!t , 

(A) See titles fuNsniunowL T.vw, Vol. VIT., pp 30 et seq. ; Ckiminai. 
Law and Piiocmicru, Vol. IX., pp. 480, 481 ; Olfieial Socrcts Act, 1011 
(1 in 2 (Jeo. fi e 28) 

(Z) See title (’kimtnxl Law and Prooedurk, Vol IX., pp, 481, 482 
(common, law olicnoes). 

(m) Jbid.fp. 482 (offoncca iiiider the Statute of AVestminstcr the Piist 
(127.'5), 3 Edw. 1, e. 26 ; the Sheriffs Aet, 1887 (50 & 51 Viet e. 55); and 
the County Courts Act, 1888 (51 «.V 52 Viet. e. 43), s. 51); see .also titIcs 
CouNi’v Courts, V'ol. VIII., p. 424; SnuKiii-rs and IUilicks. 

(h) See title Chimin\l Law and Procedure, Vol. IX , p. 482; see also 
title CoRONims. Vol. V'lll., p. 252. 

(o) See title t'liiviiNAi, L\w and Procedure, Vi> 1. IX , pp 482, 483. 

(p) See ibid , p. 483. 

(«/) See iZ^id., p 484; title ELiauioNS, Vol. XII., pp. 625--.)35. 

(r) See title Crimin \t. Law and Procedure, Vol. IX., p. 484. 

(g) See ibid., pp. 484, 485. 

(t) See ibid., p. 486. 

(u) See ibid., p. 644. 

(а) See ibid., pp. 329, 330, note (r). 

(б) £3ee ibid., p. 487; title Sheriffs and Bailiffs. 

(c) See title MAGLsrBATE.s, Vol. XIX., pp. 567 et aeq. 

(d) See title Poor Law, Vol. XXII., p. 630. 

(e) See ibid., pp. 541 e< aeq 

if) See titles Criminal Law and Procedure, Vol. IX., p. 487; 
Prisons, pp. 235 el aeq., ante. 

(j 7 ) See title Criminal Law and Pro(’ei>ure, Vol. IX.J p. 488; title 
RoVal rORCES. 

(ft) See titles Criminal Law and Procedure, Vol. IX., pp. 488,489,644, 
646; Post Okficb, Vol. XXII., pp. 6r)9etgeg,, 668 geg. ; TelEgrafiis 
and Telephones. 

(*) See titles Criminal Law and Pbocei>iire, Vol. IX., p. 489; Revenue. 
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Tenure of 
Office. 
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Shot. ].— Tenure of Office. 

712. Tho Viirious niptlioils of ai)pointnicut Ihe onthe of 
ofiivod), roinnjK'ration (m), siipprannuiition(?i), and tenure of oflico (o), 
iipplicahlo to dilforonfc public oflicors and authorities, are dealt with 
elsowhc'ro (p). 


SrtT. 2 .—Compniaation for Abolition of Office. 

Scn-SKcr. 1 .—Tn Oeneral. 

713. At common law no public oflieer has any rifjht to com¬ 
pensation for the abolition of his oflice; but, i\lien such an oflice is 
abolisbod by statute, it is not uniwiial for the legislature to {:^rant 
tho rifj[ht. Ill such caaes tho o.vtent of the ri<j;ht and tlie person 
entitled thereto inu.st be ascertained from iho jiarticular statute ((j'). 
In recent years conipeiisatiou baa usually been granted in the 
inaiiner and subject to tho conditions prescribed by tlie Local 


(fc) See title Constitiftioval Lvw, Vol. VIf., pp 1!) H tteq. ; and 
ECO tlio tulra icloiicd to in the list of particular nntliunlies and 
ollicers at pp. 300 et scq., ante. For tlie terms of app<imtiiient to 
the Horne Civil Service, the Army, the \avy, tho Civil S(i\]ee of India 
etc., sec the “ Absti.act of Unlea and IJepfulatioiiR respeclimx I]\.unina<ioiia 
therefoi ” issued by the Civil Service Cominissioners, which sets out tho 
iij^o limits, the lees, tho subjects lor examination, and the re(piiiements ,is 
to health, nationality etc. Tho (Teneml Refrulalions issued on the 27th 
February. 15)12, by tho Civil Service Coinmissioiiers (and liable to altera¬ 
tion .at any time) regnJatc the exatninations tor certain situations included 
in Sched. A. of the Older in Council of tlie lOlh .Tamiary, 11)10. Other 
Orders in Conneil relating to the Civil Service aro those of 21s( M.ij, 

26th April, 1802; 4th .Juno, 1870. and 121h \ugust, 15)07. 

(J) See titles Cok*- ri umoN vl Law, Vol. VI1., pp. 21 et neq. 

{m) As to the ai»proprialion of the salaiies, half-pay. or pension of 
officers or clerks (‘iipaged in the Civil Service amongst their creditors, see 
title BANKiiuercY ind Insoj.veSjcy, Vol. If, pp. 190, 191. As to tho 
non-a.ssignability of salaiie,* or pensions of public officers, see titles Cirosi.a 
IN Action, Vol. TV , pp. 4t)0 et seq. ; Execution, Vol. XIV., p. 94 ; and 
asto theconscqiieiii impracticability of obtaining satisfaction ot a creditor’s 
claim by the appointment of la receiver, see titles Execii'iion, Vol. XIV.. 
pp. 121, 122 ; Il>'.cEivETi.s. As to who is a “ public officer ” for this pur¬ 
pose, see cases cited in title Receivers. 

(n) As to the provision out of the public funds of money for the 
superannuation and pensions of the Civil Service, see title Revenue. 

(o) As a general rule, it may bo said that all officers of tho Crown are 
dismissible at tlu' Crown’s pleasure (see title Constitutional Law, 
Vol. VIT , pp. 80, 81), and that the members of the various statutory 
public authorities, for example, corporations and county councils, hold 
office in accopdaiu r with the terms of tho charter or statute cre.atlng the 
authority. 

(p) See also, generally, the titles referred to in the list of particular 
authoriticH and officers at pj). 300 et seq., ante. 

(q) See, for oxamjile. Municipal Corporations Act, 1835 (5 & 0 Will. 4, 

e. 76) (repealed); Coroners Act, 1844 (7 8 Viet. c. 92), ss. 4, 6; Super* 
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Government Act, 1888 (r), with such variations or additions as 
are deemed applicable to the particular case (a). 

Sub-Sect. 2 .—Under the Local Government Act, 1888. 


SXOT. 3. 

Compensa*' 

tlonlbr 

Abolition 

ofOfflee. 


714. The following provisions (b) apply primarily to persons 
whose offices were abolished or transferred upon the creation of op^tiro 
county councils in 1888 . So far as such pei'sons are concerned, effect of 
these provisions are largely, if not entirely, spent; but they are ®oin^nsation 
often incorporated hi new enactments and in orders altering local 
boundaries, and are therefore still in operation (c). 


715. Compensation must be paid to any existing officer (d) Nature of 
who suffers any direct pecuniary loss by abolition of office or by con- 
diminution or loss of fees or salary (c). In asceitaining its amount, affTOnng*" 
__ compensation. 


annuation Act, 1859 (22 Viet. c. 26), 8. 7 ; Metropolitan Poor Act, 1867 
(30 & 31 Viet. e. 6), h. 70 ; Poor Law .Vmendraent Act, 1867 (30 & 31 
Viet. o. 106), 8. 20; Telegraph Act, 1868 (31 & 32 Viet. o. 110), s. 8? 
Public Health Act, 1875 (38 & 39 Viet. o. 55), 8. 309; Metropolis Toll 
Bridges Act, 1877 (40 & 41 Viet. c. xeix.), a. 20 ; Local Governmeilt Act, 
1888 (51 & 52 Viet. c. 41), s. 120 ; Metropolis Management (Plumstoad and 
Hackney) Act, 1893 (50 & 57 Viet. c. 55), b. 11 ; Local Government Act, 
1894 (56 & 67 Viet. c. 73), h 81 ; Loral Government (Ireland) Act, 1898 
(01 & 62 \hct. c. 37), 88. 109, 115, 119 ; Poor Law Officers’ Superannuation 
Act, 1890 (59 & 00 Viet. c. .jO); Tvondon G«l^ ernnient Act, 1899 (62 & 63 
Viet. c. 14), 8. 30; Metropolis Water Art, 1902 (2 Edw. 7, o. 41), 8. 47 ; 
Education Act, 1902 (2 Edw. 7, c. 42), Sched. II., r. 21 ; Superannuation 
Act, 1909 (9 Edw. 7, c. 10), s. 6. 

(r) .51 & 52 Viet. o. 41, s. 120; see the text, infra. 

(а) See the later statutes cited in note {q), p. 352, ante. 

(б) Local Government Act, 1888 (51 & .52 Viet. c. 41), s. 120. When 
the provisiona leferred to in the text apply, no action for daraagoa 
for wrongful dismissal lies (Clarke v. Lewinhtm Borough Council (1903), 07 
J. P. 196). 

I'c) The provisions referred to in the text .are also applied by the 
Loc^ Government Act, 1894 (66 & 57 Viet c. 73), s. 81, and by the London 
Government Act, 1899 (62 & 63 Viet. c. 14), s. 30 (2); sec also the text, 
infra. 

(d) An “officer” is one who holdR any office, place, situation, or 
employment (Local Government Act, 1888 (61 & .52 Viet. o. 41), s. 100, 
applied by Local Government Act, 1894 (56 & 67 Viet. o. 73), s 76 (1)). 
It includes all servants; see Legg v. Stoke Newington Vestry (1895), 69 
J. P. 696, p«r Day, J., at p. 697). A solicitor, who for years has been 
engaged, when occasion required, to transact the legal business of the 
authority upon the usual remuneration by way of costs is not such an 
officer (Re Carpenter and Bristol Corporation, [1907] 2 K. B. 617, C. A.; 
JB. V. Armagh Urban District Council, [1901] 2 I. R. 28); but it is other* 
wise if the solicitor is appointed for the arrangement of legal matters and 
remunerated by a lump sum (li. v. Local Government Board (1874), L. B. 

9 Q, B. 148; see also Drew v. Metropolitan Board of Works (1883)g 60 
L. T. 138, C. A.). A public vaccinator is not an “ officer or servant ” imder 
the Poor Law Officers’ Superannuation Act, 1896 (69 & 60 Viet. o. 50) 
(Lawson v. MnrV>orough Union, [1912] 2 Ch. 164). As to the position of 
officers of any authority whose powers are transferred. see'R. v. London 
County Council, Ex parte Norris, [1906] 1 K. B. 346; R. V. London 
Cowniy OotincU, Ex parte Soriven (1907), 23 T. L. B. 493; compare 
West T. Wilts County Council (1893), 28 L. J. 746, and R. (O'Malloy) 
V. Westport District Council, [1903] 2 I. B. 179, C. A. 

(e) As to what constitutes “removal" from office, see A.-€h v. Pool# 

H.L.—Xltm. N 
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regard must be had to the conditions of the appointment (/), to 
the nature of the ofhce and employment, to the duration of the 
officer’s service, to any additional emoluments (<7) he is to receive 
under new conditions, and to the emoluments which he might 
have acquired if he had not refused to accept office under the new 
conditions, and generally to all the circumstances of the case. 
But the compensation is limited in amount to what under the 
statutes and rules of the Civil Service would be payable to a person 
on the abolition of office (/»). 

716 . The claim must be made in writing, verified by a statutory 
declaration, stating the whole amount received and expended by 
the claimant or his predecessors in office in every year daring the 
preceding five years before the passing of the Act or order, on 
account of the emoluments in respect of which the claim arises, 
and distinguishing the offices in respect of which they have been 
received (i), 

717 . The authority must then con.sider and decide upon the 
claim (A:), and inform the claimant of its decision, but before doing 
so it may require the claimant to give ovidence on oath, and to 
produce all necessary documents (/). 

718 . An appeal from the decision of the authority lies to the 
Commissioners of the Treasury (m), whose decision is final (n). It 

Corporation (1844), 8 Bcav. 75 ; B. v. Bridgewater Corporation (1837), 
1 Nev. & P. (k. b.) 460. ('ompeiisation for “ docroaso of salary ” does not 
entitle an applicant to coinpeuaatiou for increase of work ; Ins rciQc>dy is 
to res^n (Cray v. Hackney Borough Council (1904), 2 L. (t. R. 429). 

(/) The fact that he holds olllce for a year only or even at pleasure does 
not of itself disentitle him to compensation {B. v. Norwich ('orporation 
(1838), 8 Ad. & El 633; M. v. Hatwich Corporation (1842), 2 (j. U. 909); 
nor does the fact ot some trivial informahty in his appointment, if m 
fact appointed {E. v. Cambridge Corporation (1840), 12 Ad. & El. 702), nor 
the fact that he was appointed while the abolishing bill was behuo Parlia¬ 
ment, although tliis may reduce the amount of his compensation to a 
nominal sum (Ee Lyme Eegia, Ex parte Lee (1837), 2 Nov. & P. (k b.) (i3). 

(g) As to what are “ emoluments,” fee E. v. Postmaster-freneral (1878), 
3 Q. B. D. 428, C. A.; Livingstoney. Westminster Corporation, [1904] 2 K. B, 
109 ; E. V. Boor Law Board (1871), L. ft. 6 Q. B. 785 ; Lawson v. Marl¬ 
borough Union, [1912] 2 Gh. 164. 

(h) For the statutes, referring to this subject, see title Revenue. The 
authority is not bound to follow the exact course adopted by the Treasury, 
but must exercise its discretion W taking the whole mattor and circum¬ 
stances into consideration (.B. v. Stepney Corporation, [1902J 1 K. B. 317). 
Its finding of fact cannot be reversed by the court, and a resolution of 
the author!^ after such findings cannot be rescinded by a subsequent 
resolution (Livingstone v. Westminster Corporation, supra). 

(i) Local Goverameut Act, 1888 (51 & 62 Viet. 0 . 41), s. 120 (1), (2). 
The deolaration is made under the btatutoiy Declarations Act, 1835 
(•S & 6 Will. 4, 0. 62) ; see title Evidence, VoI. XIII., p. 592. 

• (k) It may be compelled to do so by mandamus if the appeal to the 
Treasniy (seei^the text, infra) affords no adequate remedy (E. v. Stepney 
Corporation, tupra). 

{t) Local Government Act 1888 (51 & 52 Viot. 0 . 41), s. 120 (3), (5). ‘ 

(m) As to the Commissioners of His Majesty’s Treasury, see title CoK- 
itiTUTlONAL IiAW, VoL VII„ pp. 100 et seq. 

(n) The appeal under thin statute ia both «a to amount and aa to title 
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may be brought either by the claimant or, if not less than one-third 
of the members of the authority have subscribed a protest against 
the amount, by any subscriber to that protest (o). 

719. The compensation is payable at the date fixed by the 
authority, or by the Treasury in the event of an appeal. It is a 
specialty debt recoverable as upon a bond(p). AVhen paid by a 
county council the compensation is payable out of the county fund 
as general expenses (</). 

72Q. When the person entitled to compensation is appointed 
to an office under the compensating authority, payment of the 
compensation is suspended during his tenure of the new office if 
its emoluments are equal to, or greater than, those of the old one. 
If they are less, he may not receive more than the difference 
between them (r). 

721 All existing officers affected by the establisliinent or dis¬ 
establishment of a parish council are entitled to compensation as 
alxive mentioned («). , 

Si’H-Shcr. 3 .—Vmhr the Pitblir llenlth Act, 1875. 

722. Under the Public Health Act, 1875 {a), compensation is 
awarded l)y the Local Government Board to any officer of a body 
entrusted with the execution of any local Act or to any officer of any 
sanitary authority under the Sanitary Acts thereby repealed (r), or 
to any officer of any local authority who, without receiving any 
equivalent, is removed from liis office or deprived of all or any part 
ot the emoluments (d) of his oflice by virtue of the Public Health 
Acts, 1H7‘2 (c) or 1875(/), or any provisional order made there¬ 
under. 


(75. V. Newbury Corporation (1841), 1 Q. B. 751 ; H- v. Sandwich Corpora¬ 
tion (1842), 2 Q. B. 8U6; R. v. Sandwich Corporation (1846), 10 Q. B. 663, 
571, Ex. (’ll.). An orderof 1 he Treasury may be invalid if void upon its face 
tor excess of jurisdiction (2?. v. Lichfield Corporation (1851), 16 Q. B. 781), 

(o) Local (iovernment Act, 1888 (51 & 62 Viet. c. 41), s. 120 (4). 

(p) Ibid., B. 120 (6). An action to recover the compensation was 
held maintainable although tho order giving rise to the claim for 
eninpensation provided that it should be paid out of such fund us the 
county council should direct (IFcit v. Wilts County Conned (189.3), 10 
T. L. R. 19). 

(q) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 120 (8); and 
see title Local Govbrnmbnt, Vol. XIX., i». 358. 

(r) Local Government Act, 1888 (51 & 52 Viet, o. 41), s. 120 (7). 

(s) Local Government Act, 1894 (56 Sc 57 Viet. o. 73); and see title 
Local GovEaxMiaNT, Vol. XIX., pp, 249, 250. 

(a) 38 & 39 Viet. o. 65. 

\h) Ibid., s. 309; and, as to the Local Government Board, see titie 
CoNSTiTUTiOKAL Law, Vol. VII., pp. 103 et Bcq. It would appear from the 
statute that the award of compensation is discretionary; but queen, see 
Jt. V, Local Government Board (1874), L. R. 9 Q. B. 148. The compensa¬ 
tion may be by way of annuity or otherwise. ' 

(c) As defined in the Public Health Act, 1875 (38 Sc 39 Viet. e. 65), s. 4. 

(d) As to what are emoluments, see 25. v. Poor Lem Board (1871), L. 11. d 
Q. B. 786 ; V Poetmaeter-Qeneral (1878), 3 Q, B. D. 428, C. A. 

(«) 36 & 36 Viet. c. 79. 

(/) 38 & 39 Viet. c. 65. 


8bct. ». 

Compensa¬ 
tion for 
Abolition 
of Office, 

Payment. 


Suspension 
of compensa¬ 
tion on new 
appointment. 


Officers 
of pari!>h 
council. 


Public 

authorities. 



< 866 ) 


PUBLIC BATHS. 


Ste Public Healih and Local Admini8tr\tion. 


PUBLIC COMPANY. 

&ft COMIAMIS, CoiUOBMIONs. 


PUBLIC DOCUMENT. 

Emdbncb. 


PUBLIC ELEMENTARY SCHOOLS. 


See Education. 


( 867 \ 


PUBLIC HEALTH AND LOCAL 
ADMINISTRATION. 


PvHT T T’T^P.LK’ IIRVLTH ATTTIIOJJTTIKS AXJ) AHEAR - - .iC.l 

SKcr. 1 . Tiik I'mMr IIeat/ju Aits . - . - - ;j(;i 

Snl)--e<‘t. 1. S-opc iiiul Kxti'nt - - ."(Jl 

(i.) In (tIoiu*i’.t 1 -------- ;j<;i 

(ii.) Public Jleallh Aflu Aint'iidiiient A( 1, Ih'H) - 

Ou.) J’ublio JIc.iltli-Vi’tM Aiiir-iuliiK'iit Al l, I!l(i7 * .‘JO-l 

Siib-^ei't. li. (Jonstnictiou and Saviru's .“b/J 

Sub-s<‘ct ;j. Ijef?!!! I’lMi •'( dull's - - .‘JbT 

(i.) lli'fovcry of I’enaltii's - - 'Ml 

(ii ) Xot'icc-', Onlcrs otc. dTO 

SiXT. ‘2. Rvi It v-^li,iiun>or,TrAM Aiik\s - - ;S7‘2 

Snb-sc(*l 1. S.iiiilary Anthoritu"- - - .‘172 

Sub-soct 2. Other Ant hoi it u s - - ;J7;S 

Seit ;} ArtinoroLi I'AX Auea.'^ ------- 

r\HT II. (ONTJIOTi P,Y ROCAL OOVr.PNMRXT llOMIlt - - :57l 

Shi 1’ J Iv Okxeuvt. - - - - ;i7-I 

Si I r. 2. IxtiiMitiKs - - . . ;}7.'i 

Ski'T. .‘L OitDERs - - - - ;;7f> 

,Sub sect. ]. 7n (icnei.il - - - .’{7t> 

Sub-sect, 2. Provisional Oiihus ------ ;j7fj 

SkCI’. 4. IlVFOlU’EMJiNT OK TiMlKOltM \N< II OP Dl’III'.S OK 

l>p;r.\ui/i'iNO Ak'i iiouiTiKs - - - .‘177 

SkcT. 5. Al'l>K.\b AO.AIXST KxKKhsKs (.'ll Xltl.KI) IIY 1 jO \I. 

Aki’iioiuty - - - - . ;j7}} 

P\nx in. PIX-VXOR - - - - , rjso 

Sect. 1. Ratexses - - - - .»K 0 

Sect 2. Boniiowixa I’owKus ----- - ;j82 

Siib-sfct. 1. Urlinu .niid llni'il Antlioritic^ - - ^82 

General Powers - - d82 

(ii ) Moi’tffa/'es - - - - .‘184 

Sub-eect. 2. Joint Authorities - _ - - ;J8<; 

Sub-sect. 8 . MotroiKilitiin Authorities - - .‘J8(> 

Sect. 3. Akcocnts and Atidit - - - - - - ys" 

IV. PYE-TiAWS ----- - 388 

Sect. 1, In General. - - 388 

Sect. 2. How Made - - _ - - - _ ggs 

Sect. 3. Validity - -- -- -- -- 393 

Sect. 4. Eneoroement - -- -- -- - 397 
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V. PROVISIONS IN RRSPEOT OP PARTICULAR 

MATTERS. 

Sect. 1. Adver’jisino Stations and AuvEiiTiSEMENra 

Sub-6cct. 1. Uoardiiiga and Advertisomeiits _ - - 

Sub-stict. 2. Sky-aigiiH 

SiiiuT. 2. Amcam, Acid, and O’iiier Works _ . . - 

Sub-sect. 1. In Oenerol ------- 

Sub-sect. 2. Nuisiince"! 

Sub-sect. 3. Registration ------- 

Sub-soct. 4. Insprctiou 

Sub-sect. fi. Procoodings ------- 

Sr.cT. .1. Buii.dinu Reoulai ions ------ 

Sub-Boct. 1. In (jeiieral ------- 

Sub-sect. 2. Alteration of Huildmgs - - - - - 

Sub-''e<'t. 3. Now ^{uildmgs ------ 

Sub-sect. 4. Teniporary Uuildiiigs - - - 

Siib-acct. j. Safety of lJuildiiiga - - - - - 

(i.) I’lacoa of Public Resoit - _ _ - - 

(ii) Ruinous and Daiigeious Ruildiugs - - - 

Siior. 4. Care of the Sick, and Pkevenii e Me.\.suke.s - 

Snb-aoct. 1. Hospitals ------- 

^i.l Tn Ooiieral -------- 

(li.; Under the Public Uealtli Acts - - - - 

(iii.) Under tho Isolation Hospitals Acts - - - 

(a) Estiibbshinont of Hospitals and lIospitAl 

l)i«itiicts ------- 

fbl ('oiistitiition of llosjiital Coininitti'e 

(c) Piovisioii of Hospital - - - - - 

(il) Manngoiiient of llospitiil 

(e) Hoirowiiig by Couiity I'ouncil 

(1) Expenses - - - - - - 

(iv.) Sanatoria for Tubeioulosis etc. 

Sub-sect. 2. Infectious and Ejndcinic Hiseases - - - 

(i.) Notification of Infectious Disease - - 

(il.) Exposure of Infected Porsoiis and Thin*«. 

(a) In Gouonil ------ 

jb) Use of Ihiblic Veliicles 
(c) School Attendance 

(iii. 1 Treatment of Infected Persons 

(i\ ) J iisinfecfion of Houses and Artioh's 

(v.) (’owslieds, JJairies, and Milk.shops - - - - 

(a) Infectious Disc.ise ill Dairioa etc. • 

(b) Tuberculous (’ows in London 

(c) Tuberculous Milk in J amdoii . - . 

(vi.) hlpidcinic and ]<hidemic Diseasos - - - - 

(a) Of an Ordinary Character - - - - 

(b) Of a Pormidable Character - - - - 

Sub-sect. 3. Medieines ------- 

bub-eect. 4. Vaccination ------- 

^(i.l Central Administration - - - - - 

*(ii.) JjochI Adiuinistiation ------ 

(a) Guardians of the Poor - - . . 

b) Vaeoinatiou Districts - - - - 

cj Public Vaccinators - - 
[dj Vaccination Officers - - - - - 
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PxRT V. PROVISIONS IN RESPECT OF PARTICULAR 
t/LA-TTEBS—continued. 

Sect. 4. Care of tee Sick, and Pubventive Me vsures -continued. 
Sub-sect. 4. Vaccination— continued. 

(iii.) Arrangemonta for Vaccination . _ . _ 

! a) Tn Gcnoral ------- 

1)) Obligation to have (’hild Vacciiintcd 
<’)Vaciin.itionbyPubli<*Viic(uiator- 
(d) Coitilic.ilcs of Va< cmntioii - 
(iv.) Proccodings ngiinst OlIendi'iN - - 

Siib-so( t fi. Midwivt'S - - - . - 

6e( j'. ! i . CcEANsiyo OK THE Person ------ 

Sub-sc('t. 1. Public R.ilb''.and Washhoubos 

(i.) Ruths and \V.ishhoiisos Act*! - - - - 

Ado])ting and Exoouting Authoritios -.- 
Provision of Paths and W-ishhouiOs _ - - 

(a) Acquisition of Lauds and J'loniisos 
{bj Sale and Exchange of Ijanda and Premises - 
(c) Erection of Ruths and 'Washhouses 

(iv 1 Management ------- 

fa) In General - . - - 

(b) R>e laws ----- 

(v.) Proicedings against OlTenders - - 

Sub-so( t. 2. Bathing Plaees _ . . 

Sub-sect. Clcausing of Verminous I’m sons 

Sh( r. (). Cr,o(Ki IN PuHiJO PiiUES - - - - 

Sei r. T. Dvviijltno Pl\ces. 

Suh-bcct. 1. Canal Boats - - - 

(i.l liogistration - . - ... 

(u.) Infectious and Othei Diseases - - . . 

(lii.) Expenses -------- 

Suh-soct. 2. Cellar Dwellings - . - - 

Bub-sect. 3. Common and Other Lodgmg-hou-i ^ 

(i.l IIousos Lot in Ijodgings 
(ii.) Public Ixidging-houses 
(ill.) Common Ixidgiiig-houses - - - 

(a) Outside Txmdon - ... 

(b) In London 

(iv.l Seamen’s Lodgings ------ 

(v.j flop-pickers' and h’ruit-pickevs* T/idgiugs - 
(vi.) Touts, Sheds, and Vans - - _ - - 

Sub-sect. 4. Housing of the Working Classes - - - 

(i.l Unhealthy Arens ------ 

(li.) Town Planning Schemes - . - - _ 

(lii.j Unhealthy Dwelhng-hoxisoa and Obstructive 
Buildings ------ 

(nl Closing Orders - - - - - 

(hi Demolition Orders - - ^ - 

(c) Removal of Obstructive Building - 
(iv.) Reconstruction Schemes _ _ - - - 

(v.j General Provisions Relating to Unhealthy 
Dwelling-houses, Obstructive Buildings, ana 
Reoonstmotion Schemes .... 
(yi.) Working-Glass Dwellings • » » • r 
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Part I.—Public Health Authorities and 

Areas. 

Ski. 1.— 7% Pithhc Ptalih Acta. 

‘'LH-'si (J 1 Sioje and J.xtent 

» 

(1) In Cieiif7iil. 

723. The scope of the Public Health Acts (a) is not so restricted 
as their general title w ould seem to imply, but extends to man> 

(a) These Acts (frequently referied to in this title as “ the Publio 
Health Acts ”) oompnae the Public Health Act, 1870 (38 & 39 Viot. 


The peneial 
scope as to 
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other matters of local administration, such as streets (&), buil^* 
ings (c), pleasure grounds (d), markets (e), slaughter-houses (/), 
lire prevention (p), hackney carriages (/i), public bathing (i), and 
sky-signs (k). 

The l^ublic Health Acts(0 deal also with sanitary authorities(m) 
and their districts, their officers (n), their rating (o) and borrowing ( p) 
powers, the audit of their accounts ( 7 ), and other machinery of 
administration, including the controlling powers of the Local 
Government Board (r). 

The Public Health Acts (7) form a code, far from complete, of the 
statute law relating to sanitary authorities and their powers and 
duties (s). Several matters dealt with by other enactments are 
included in this title. 


c. 65) ; Puhlic Health (Water) Act, 1878 (41 & 42 Viet. c. 25); Public 
IlcaHli (Interments) Act, 1879 (42 & 43 Vict. c. 31); Public Health (I’riiit 
Pickers’ Lodgings) Act, 1882 (45 & 48 Viet. c. 23); Public Health Act, 
1875 (Suppoit ot Sowers) Amendment Act, 1883 (40 & 47 Vict. c. 37) ; 
Public Health (Confirmation of IJyelaws) Act. 1884 (47 & 48 Viet. e. 12) ; 
Public Health (Oflicers) Act, 1884 (47 & 48 \ >et. c. 74); Public Health 
(Ships, etc.) Act, 1885 (48 it 49 Vict. e. 35); Public Health (Members 
and Officers) Act, 1885 (48 & 49 Vict. c. 53); Housing of tho Working 
Classes Act, 1885 (48 & 49 Vict. c. 72), ss. 7—10 ; Public Health (Buildings 
in Streets) Act, 1888 (51 «k 62 Vict. c. 62); Public Health Act, 1889 
(62 & 63 Vict. c. 64) ; Public Health (Rating of Orchards) Act, 1890 
(53 & 54 Vict 0 . 17); Public Health Acts Amendment Act, 1890 (53 & 54 
Vict. c. 69); Private Street Works Act, 1892 (65 & 56 Vict. c. 57); see 
Short Titles Act, 1896 (59 & 60 Viet c. 14), a. 2, Sohed. II.; to which have 
been added the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
o. 53) ; Public Heallh Act, 1908 (8 Edw. 7, c. 6). The group is somewhat 
artiiieial. It does not ineliidc the Public Health and Local Oovermnent 
Conferences Act, 1885 (48 Ac 49 Viet. c. 22) ; the Public Health Act, 1896 
(59 & 60 Vict. c. 19); the Public Heallh (Ports) Act, 1896 (69 & 60 
Vict. c. 20) ; the Public Health Act, 1904 (4 Edw. 7, c. 16): the Public 
Health (Regulations as to Food) Act, 1907 (7 Edw 7, c. 32); and the 
other ameiiuing Acts, namely, the Epidemic and other Diseases I’reveti- 
tion Act, 1883 (46 & 47 Vict. c 59), and tho Allotments Rating Exemp¬ 
tion Act, 1891 (54&;55 Vict. c. 33). 'I'he Infectious Dise.asc (Motiflcatitni) 
Acts. 1889 (62 & 63 Viet. c. 72), and 1899 (62 & 63 Vnt c 8), and 
the infectious Disease (Prevention) Act, 1890 (63 i!tr 54 Vi"t. e. 34), aio 
also not within the gioii]). 

(fc) Sec title Hioiiwaks, Struets, ani> BrtdiiES, Vol. XVI., pp. 1 rf m/. 

(c) Sec pp. 414 el set / , / Kfst . 

(d) See title Open Spaixs ani> RnnuMTioN Orounhs, Vol. XXL. 
pp 687 et B $ q . 

(e) See title Markets and F^trs, Vol. X.X., pp. 1 et set /, 

(/) P**® pp- *'’7-1 post. 

( 1 /) See title Hiouwws, Stkeei’s, and Briixjes, Vol. XVI., p. 259; 
ond see pp. 648 et seq., post. 

( h ) See title Sirket and Aerial Traffic, 

\ i ) See pp. 600 el seq ., post . 

( k ) See pp. 401 el seq ., post . 

(l) See note (u), p. 361, ante. 

( m ) See pp. 372, 373, post . 

(n) See titles Local Government, Vol. XIX., pp. 273, 311, 332, 
333; Metropolis, Vol. XX., pp. 455 et seq . 

(o) See pp. 380 et seq., post ; and see title Bates and Ratinc. 

\p) See pp. 082 el seq., post. 

( q ) See p. 3S7> post . 

(r) See pp. 374 el ee^,, poet. 

This title does not deal with all the matters relating to and andef 
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724. The Public Health Acts (t) extend to England and Wales, 
exclusive of the administrative county of London (u). Many of 
their provisions expressly apply to urban districts (v) only; but 
means are provided whereby any powers and duties of an urban 
district council may be acquired by a rural district council for the 
whole or part of its district (a). Powers under certain of the Public 
Health Acta (6) can only be acquired by adoption or by an order of 
the central authority (f ). 

(li.) I'uldic Ucalth Ads AmnuUntid Id, 18'JO. 

725. The Public Health Acts Amendment Act, 1890^^(0, Part T., 
is in force in every urluin and rural district (e) ; but any or all of 
the other Parts ( / ) may bo adopted by an urban district council (f/), 
and certain provisions of Part III. (k) may bo adopted by a rural 
district council (>). 

726. Adoption must be by a resolution passed at a meeting 
of the council (A >. The resolution must be published by 

___ a _ 

the jurisdiction of sanitary autliorit les. t’or matters dealt with elsow here, 
geo titles rcterred to in the list ol cross rcfciencos at pp. ^60, 361, ante. 

(<) See note (a), p. 361, an/f. 

(u) Public Health Act, 1M7.') (3K & 36 t'jft c .'>•5), ss. 2, 4 ; Public Health 
Acts Amondincut Act, 181)0 (63 A; 64 Viet c. 5!)), s. 2 (2); Public Health 
Acts Amendment Act, 1607 (7 Edw. 7, c. 63), s. 2 (2). The law as to public 
health in the admuustiative coiiiily of hoiidon (see title Metropoijs, 
Vol. XX., p. 393) is contained m the Public Health (London) Act, 1891 
(54 & 65 Vict c. 76), and the several l^ondon County Council (General 
Powers) Acts hercinaiter referred to, see e. 7 ., pp. 403, 459, 461 ct sea., 502, 
513 et seq., 567, 569, 573, 608, post. As to local admiinslration in Loudon 
generally, see title MKrnoroLis, Vol. XX.., ])p. 389—494. 

( 0 ) Mee the text, infra, and see p. 372. pout. 

(a) 8 ce title Loc\u Govkknmknt, Vol. XIX., p. 332. 

(b) See note («), p. 361, ante. 

( 0 ) 8 ee Public Health (Water) Act. 1878 (41 & 42 Viet. e. 25); title 
Watuk Supply ; Private Street Works Ae*, 1892 (55 &r 56 Vict. e 67) ; 
title Hioiiwavs, Strufi's, anu Bkiooc.s. \'o 1. XVI., pp. 227 ft seq. ; see 
title Loc4L (iovRUNWEVr, Vol. XIX., pp. 3S5 et seq. ; aud the statutes 
referred to in the tevt, injia. 

id) 53 & 54 Viet. c. 69. 

(e) Ibid., 8 . 2 (2). 

(/) As to their scope, see title Local Govertm \i ent, Vol. XIX., p. 385, 
note (o). As to expenses and proooeduigs, see ibid., pp. 386, 387. 

( 7 ) Public Health Acts Amendment Act, 1890 (53 & 54 Vict. c. 69), 

■. 3 (1). 

(It) The following provisions of the Public Health Acts Amendment Act, 
1890 (53 & 54 Vict. c. 69), Part ITT , are made Applicable in rural sanitary 
districts:—Ss. 16—18 (see title Sewlrs ANt> Draiks) ; s. 19 (see titles 
Nuisance, Vol. XXI., p. 570; Sewers and Drains) : s. 21 (see p. 606, 
post) * a. 23 (m part) (see p. 417, post); s. 25 (see p. 426. post): a. 26 (2) 
(see p. 608, post); a. 28 (see title Food and Druus, Voj. XV., pp, 35 
et seq .); s. 32 (see note (t), p. 512, post ); s. 33 (see p. 425, post); s. 47 
(see title Waters and Watercourses) ; e. 48 (see title Hiouwats, 
Streets, and Bridges, Vol. XVI., p. 117); s. 49 (see note,(d), p. 881, post). 

(i) Public Health Acts Amendment Act, 1890 (53 i.X 64 Vict. 0 , 69), 
SB. 3 (2), 50. 

(fc) Ibid., B. 3 (3). One calendar month at least before the meeting, 
special notice of it and of the intention to propose the resolution must be 
given to every member of the council in the usual mode, or, where there is 
no such mode, by delivering the notice, signed by the clerk, to the member 
or left at his usual or last kuown place of abode ix) England, or forwarding 


Sbot. 1 . 
The^Uo 
HealtiiActs. 

ApplicsUon 
of provisions 


Adoption by 
ui ban or rural 
council. 


Method of 
wloptiou. 




864 

Sjbct. 1 . 

The FnbUc 
Health Acts. 


Application 
of proviBiona 
to rural 
ilistricta 
by liOcal 
(lovernment 
Board. 


Order of 
Local (iovorn- 
mcnt Board 
or Secretin y 
of State 
declaring 
pi o visions 
in force. 


PiTBUO Health and Local Administration. 

A 

advertisement ( 2 ) in the local newspapers, by being fixed to the prin* 
cipul doors of every church and chapel where notices are usually fixed, 
Hud by such further notification as the council may think proper. 
A copy must be sent to the Local Government Board in all cases, 
to the Board of Triule when Part IT. (»i) is adojited, and to a Secre¬ 
tary of State when Pai t. IV. is adopted («). The resolution comes 
into operation at such time, not less than one month after the first 
publiciition of tho advertisement, as may be fixed by the council, 
and the Parts adopted then extend to tho district (<>). 

727. A rural district council may also be invested by tlie Local 
Government Board with any of the powers, rights, and liabilities 
which an urban council may acipiire by adopting any Part of the 
Act (p). Such investment is made in the like manner and subject 
to the same provisions as when rural councils are invested with 
urban powers under the Public Health Act, 187.> ( 7 ). The date of 
tho Board's declaration is substituted for the date of adoption (ji). 

( 11 :) I’lthlii Health .Ufa A un ruhiu nt Ad, 1907. 

728. Any part or section of the Public Health Acts Amendment 
Act, 1907 (r), may, on the application oE tin local authority («), bo 
declared to bo in force in an urban district, or in any contributory 
place (f) within a rural district (w). The Secretary of State alone 
can make a deci iratory order as to the Parts of the Act(r) relating 
to ])olico, fire brigades, and sky-signs (a) ; and the Local Government 
Board alone inakch an order as to all other Parts of the Act. Both 
tho Local Govormnent Board and tho Secretary of State may cause 
inquiries to bo held as to the exercise of the powers conferred uiiou 
them {h\ 

it by post in a piepaul letter adclie^seil to linn at sueli abode (Public Ilodlth 
Acts AmendmeTit Act. iSStO (53 & .14 Viel. e. 59), s. 3 (3)) 

(i) A eopy ot tlie lulvortiscinent is conelusivc evidence of tho resolution 
having been passed unless the oonlrnry is sliown. No objection to the 
ettect of the resolution on the ground that ]>reJiniinuries have not been 
cotnplied with cun be made alter thieo months from the first publiealiob 
of tho advertisement {ibid., s. 3 (0) ). 

(m) See title Local (Jo\ lknwi'.nt, Vol XIX , p. 385, note 10 ). 

(n) Public Health Aets Amendment Act, 1891) (.IS & 64 ^'ict. c. 59), 
8 . 3 (4), (5) : and sec title Local Government, Vol. XIX., p. 385, note (o). 

( 0 ) Public Health Acts Amendment Act, 1890 (53 &; 54 Viet. 0 . 59), s. 3 (4). 

(p) Ibid., 8 . 5 

Iq) 38 & 39 Viet. e. .15, s. 270 ; see title Local Government, Vol. XTX., 
p. 332. 

(r) 7 Edw. 7, e. 53. It does not apply to the administrative county of 
London, but ibid.. Part I., extends to the rest of England and Wales and 
Ireland, and all or any of the remaining Parts (or sections) extend to any 
district to which they applied {ibid., s. 2 (2) ); see the text, infra. As 
to the machinery ot the Act, see, generally, title Local Government, 
Vol.. XIX.. pp. 387. 388 

(s) Tho term “ local authority ” means an urban sanitary authority, or 
an iirban district council or a rural distiict council (Public Health Acts 
Amendment Act, 1907 (7 Edw. 7, c. 53), s. 13); seep. 372, post, r 

(t) As to whaf are contributory places, see title Local Government, 
Vol. XIX., pp. 336. 336. 

(u) Public Health Acts Amendment Act, 1907 (7 Edw. 7, 0 . 63), s. 3 (1). 

(a) Ibid., B. 3 (4) ; see pp. 401, 640, post. 

(b) Public Hedth Aets Amendment Act, 1007 (7 Edw. 7. e. 53), s. 6 . 
The section provides tor the payment of the expenses of tho inquiry. As 
to inquiiies by the Local Government Board, see p. 375, post. 
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The order (c) may specify conditions upon which it is granted, 
and may declare the Part or section of the Act (d) which is applied 
to be subject to such adaptations as may be specified, a statement 
of which conditions and adaptations must be published in the 
London Gazette as directed by the Local Government Board or the 
Secretary of State {e). 

Sub-Rect. 2.— Comtraction, and Savinqa. 

729- The Public Health Acts (/) are generally to be construed 
together as one Act (</); and all powers given to a local authority (h) 
under each of the Acts are deemed to bo in addition to and not in 
derogation of any other powers conferred upon the authority by 
statute, law, or custom, but no person is liable to pay, except in 
the case of a daily penalty, more than one penalty in respect of the 
same offence (0* 

730. Nothing in tho Public Health Acts (/) is to authorise any 
local authority (A). \Aithont the coiibcut in writing of the Government 
department, Comuhsbioners of Sewers, body or person concerned (Z), 
to interfere with:— 

(r) Notice of intention to ajiply lor the oidei must bo advortised in ono 
or more of the local newspapers onco at least in two successive weeks 
before making the application. The order cannot, be made until proof 
of this having been done is given, and one month has elapsed since the 
date ot the ad\ertis«*ment (Public Health Acts Amendment Act, 1907 
(7 Edw 7, c 53), s. 3 (2) ). 

(rf) Public llcalih \ct8 Ainondiueut Act, 1907 (7 Edw. 7, c. 63). 

(e) Ibid , 8 . 3 (3), (4). Ilye-laws made under any enactment for which 
any provisions ot the Act aro substituted lomain in force as if made under 
Iho corresponding provisions oJ tho Act {ibtd., s. 2 (4)). As to bye-laws, 
see pp. 388 el seij , poat. 

(f) For a Ji'.t ot the Public Health Ada, see note (a), p. 3fil, fmte. 

Iq) Speaking bioadly this is so, and the exceptions among the Acts 
mentioned in note (o), p. 361, ante, are tho Housing ot tho Working Classes 
Act, 1885 (48 & 49 Viet. o. 72), sa. 7 — 10 , and the Public Health (Hating of 
Orchards) Act, 1890 (53 & 54 Vict. c. 17); but the subject-matter ot 
these enactments make their o\ception iiiiinatciial. With lespect to Iho 
construction as one Act, see s. 1 (or s. 2 ) of the vaiious Acts. Tho Publio 
Health (Ports) Act, 1890 (59 & 60 Vict. c 20), is also to beconatriied as ono 
(ibid., s. 2) with the Acts. Tho Public Health Act, 1876 (38 & 39 Vict. 
0 . 56), and the Public Health (London) Act, 1891 (54 & 05 Vict. c. 76), 
consolidated and amended the Acts relating to public health in the pro¬ 
vinces and London rt spcctively. As to the effect of consolidating enact¬ 
ments, see title Staiuxes. 

(h) See p. 372, post. 

• (i) Public Health Act, 1875 (38 & 39 Vict. o. 66 ), s. 341; Public Health 
(Water) Act, 1878 (41 & 42 VJet. o 25), s. 13 ; Publio Health Acts Amend¬ 
ment Act, 1890 (53 &r 64 Vict. o. 59), s. 10 ; Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, c. 63), s. 11. There is a similar piovision in tho 
Publio Health (London) Act, 1891 (64 & 55 Vict. o 76), s. 138. As to^the 
effect of these provisions, see Ee Blake and Croydon Eurd Sanitary Authority 
(1880), 2 T. L. R. 336 ; A.-O. v. Tod Heailey, [1897] 1 Ch. 660, C. A. As 
to vesting in urban and borough councils of powers under local Acta, 
see Publio Health Act, 1875 (38 & 39 Vict. e. 56), s. 10; land see title 
Local (^vebnment, Vol. XIX., pp. 266, 267, 310, 311. 

(k) See pp. 372 et seq., poet. 

(f) In the case of a corporation, such consent must be expressed in 
writing under its common seal, and, in the case of any other body of persons, 
under the hand of their clerk or other duly authorised ofBcer or agent 
(Publio Health Act, 1876 (38 & 30 Vict. c. 66 ), a. 327). Ac to whether 
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(1) Any lands or property vested in the Admiralty or War 
Office (m); 

(2) Any sluices, floodgates, sewers, groynes or se4 defences, or 
other works made under the authority of any Commissioners of 
Sewers appointed by the Crown (n), or any sewers or other works 
made and used by any body or person for draining, preserving, or 
improving land under any local Act, or for irrigating land; 

(3) Any river, canal, dock, harbour, lock, reservoir or basin (o), 
80 as injuriously to affect the navigation thereon or the use thereof, 
or any towing-path (p) so as to interrupt the traffic thereof, where 
any body or person is by virtue of any Act entitled to navigate on 
or use such river, canal, dock, htirbour, lock, reservoir or basin, or 
to receive any tolls in respect of such navigation or use (q ); 

(4) Any watercourse so as injuriously to affect the supply of 
water to any river, canal, dock, harbour, reservoir or basin, where 
any such body or person could, if the Public Health Act, 1875 (r), 
had not been passed, have been entitled to prevent or be relieved 
against such interference (h) ; 

(5) Any bridges crossing any river canal, dock, harbour, or 
basin, in cases where any body or person is authorised by any Act 
to navigate or use such river, canal, dock, harbour or basin, or to 
demand any tolls or dues in respect of the navigation thereon or 
use thereof; or 

(6) To execute any works in, through, or under any wharves, 


acqiiicBconco may imply consent, seo A.-G. v. Imton Local Bomd of Health 

r ^O), 2 .Tur. (n. s.) 180 ; A -G. v. liradfoid ('aval {Proprictori,) (1808), 
R. 2 Eq. 71 ; and see title iNJUNCilox, Vol. XVII., p. 220. 

(m) These Government departments seem to lx* refoned to er majore 
eautdd, as otherwise the Crown is not bound by statute unless specially 
mentioned ; see titles UoN.siiruriONAL Law, Vol. VI., p 409 ; STAnriKs. 
The rights of the Crown are not affected by anylhing done under tho 
Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53); seo tbid., 
B. 12 ; title CoNSTiTtritONAL Law, Vol. VII., pp. 205, 208. 

(n) See title Sewmis a^d Drains. 

(o) There are savings in the Publx* Health (London) Aet, 1891 (54 &r 55 
Viet. c. 76), for water rights (seo tbid , s. 136), and for the Tliames I on- 
Horvators (see ibid., s. 1.37). As to ^le Thames Conservators, seo titles 
Metropolis, Vol. XX., pp. 4ip, 414; Waters a\i» Watercourses ; 
as to rights to water, see titles Water Supply ; Waters and Water¬ 
courses. 

(p) Even temporary interference, which never interrupts at any time 
tho traffic over more than half the towing-path, may not take place 
without <he consent required by this piovision {Biver Thames Comer- 
vaiors V. WaUon-upon-Tluimes Urban District Council (1907), 96 L. T. 


655). 

(g) No such body or person is, by reason of any transfer of powers or 
privileges under the Public Health Act, 1875 (38 & 39 Viet. c. 56) (see 
tbid., Bs. 10, 270, 275, 310 ; title Local Government, Vol. XIX., pp. 311, 
334), deprived of any powers or privileges vested in them by any 
Act (Public Health Act, 1875 (38 & 39 Vict. o. 55), s. 330). As to the 
]()ower of any suoli body or person to alter and divert sewers, drains, and 
pipes of a lokal authority, see ibid., ss. 331, 333; title Sewers aKD 
Drains. 

(r) 38 & 39 Vict. c. 65. 

(<s) There is also a saving for water rights generally, so that no reservoir, 
canal, river, or stream, or its feeders, or the water therein, may be injuri¬ 
ously affected without the consent of th.e body or person interested 

332 • -nnd seo title Water SvrrLT). 


c 
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qaaya, docks, harbours or basins to the etclusive Use of which Any 
body or person by any Act is entitled, or for the use of which any 
body or person by any Act may demand tolls (a). 

731. Where matters or things proposed to be done by a local 
authority, for which consent is not required (6), interfere with the 
improvement of any such river, canal, dock, harbour, lock, reser* 
voir, basin (c) or towing-path, or with any works belonging to such 
river, canal, dock, liarl)Our or basin, or with any land necessary 
for the enjoyment or improvement thereof, the local authority must 
give notice (d) to the body or person concerned, and any difference 
between them must be referred to arbitration (e), the result of which 
is final (/). 

If the arbitrators are of opinion that no injury will be caused, 
the local authority may forthwith proceed to do the proposed 
matters or things (/). If the arbitrators are of opinion that injury 
will be caused, but that it is capable of being fully compensated by 
money, the local authority may proceed on payment of the sum 
assessed by the arbitrators us compensation (J ). If the arbitrators 
are of o 2 )inion that injury will be caused, and that it cannot be 
fully compensated by money, then the local authority must not 
proceed (/). 

732. Nothing in the Public Health Aclh(/ 7 ) is to interfere or 
obstruct the efticieiit working of mines, or of smelting or puddling 
works (Ji). 

Sl'B-SLcr. 'A.—Legal Pruceedinga {t) 

(i.) Jt&o^ery of' Penalttea. 

733. All offences under the Public Health Acts (<;), and all 


(n) Public Health Act, 1875 (.38 & 30 Viet. c. 66 ), a. 327. An injunction 
to restrain work in contravention of this provision will be gi anted {Grand 
Junction Canal Co v. Shugar (1871), 6 Ch. App. 483; see title Injunction, 
Vol. XVII., p. 210); and the remedy in respect of unauthorised work is 
an action for damages {B. v. Darlington Local Board of Health (1805), 0 
B. & S. 662). 

(ft) Por the cases where consent is required, see pp. 306, 300, ante. 

(c) As to such proiicrtics, see the last preceding xiaragraph in the text. 


twpra. 

(d) As to notices, see pp. 370 et seq., ‘poet. 

(e) As to arbitration under the Public Health Act, 1876 (38 & 39 Viet, 
e. 66 ), sen ibid., ss. 179, 180 ; and see titles Arbitration, Vul. 1., pp. 437 
et sea., 492 ; Compulsory Purchase of Lanjo ani> (Jompbnsation, 
Vol. VI., p. 103 ; Local Itovbrnment, Vol. XIX,, p. 271. The questions 
to be decided by the urbitiation are whether the tilings proposed to be done 
will cause injury, whether any such injury can be iofly compensated by 
money (Public Health Act, 1876 (38 & 39 Viet. o. 6.6), s. 328), and the 
amount of compensation (i 6 fd., s. 329). As to the circumstances which 
give rise to a claim for compensation, see, further, title Locax Qovkkn* 
KENT, Vol. XIX., p, 271 ; Linghe v. (Jhriatchureh Corporation (1012), 
76 J. P. 266 ; and see title Neouoence. Vol. XXI., pp. 616 eeq, 

if) Public Health Act, 1875 (38 & 39 Vict. o. 65), s. 329. 

(q) For a list of the Public Health Acts, see note (a), p. 361, cmie. 

(A) PubUc Health Act, 1876 (38 & 39 Vict. o. 66), q. 334. As to this 
saving provision, see, further, titles Mines, Mikebals, and Quakkucs; 
Vol. XX., p. 603: Kuisangb, Vol, XXL, p. 643; as to its 
carders of the Local Clovei&me&t' Board oonflrmedJiy local Acti* see 
Pttmtor 4t Co., Ltd. ▼. Gtnitd (19ia),^^76 J. P. ^ 

(4) As to Icgid prooeedlnga by and iwaiiut district coiuoUc generallfi 
PM title Lqoax. OOVEMIIISKT, Va XZXi pp. 
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penalties (k), forfeitures, costs, and expenses {i) directed to be 
recovered summarily, or the recovery of ^vhich is not otherwise pro¬ 
vided for (m), may be prosecuted and recovered under the Summary 
Jurisdiction Acts(n) before a court of summary jurisdiction(o). 

Proceedings may, at the option of the local authority, be taken 
in the county court where demands, recoverable summarily, are 
below jB50(p). 


{k) Where not otherwise provided for, one half of the penalty goes to 
the informer, and the other half to the local authority ; hut the whole goes 
to the local authority if it is the informer (Public Ucallh Act, 1876 (38 & 39 
Viet c. 55), 8 . 264). As to the application of fines in London, see Public 
Health (London) Act, 1891 (.>4 & 55 Viet. c. 76), s. 119 (1 ); and see title 
METROPOL 1 .S, Vol. XX., p. 468. 

(l) The provisions for the recovery of expenses for the repayment 

whereof the owner of premises is made liable under the Pubh'c Ile^th Acts 
(sec Public Health Aet, 1875 (38 39 Viet. c. 65), s. 257 ; title HktIIWAys, 

Streets, anu IJninoES, Vol. XVI., i>p. 222, 22;{, 22.)) apply where the 
liability arises “by any agreement with the local aiitlioiity” (Public 
Health Act, 1875 (38 & 39 Vict. e. 5.-)), s. 257) 

(m) For definition of those Acts, see Intoi pietatioii Act, 1889 (52 & 53 

Vict e. 63), a. 13 (7), ( 10 ); titles MAOisXRATi.h Vol. p. 589, note (a); 

STATUTE.S. 

(w) Public Health Aet, 1875 (38 & 39 Vict. c. 55), s 251 ; Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), s. 117 (1) ; and see title Metro- 
por.is, Vol. XX., pp. 467, 468. For procediiic under the Summary 
Jurisdiction Acts, see title M \fusTRATES, \'o) XIX . pp. 689 ef ttfg. As 
to the effect of the distinction in the Summary Jurisdiction Acts between 
an information and a complaint (see title Maoist rates, Vol. XIX., p. 589), 
upon proceedings under the Pirtilio Health Acts (as to these Acts see 
note (a), p. 361, ante), see 1 Luinley, Public Health, 7th ed., pp. 662, 563. 
Any information, complaint, wan ant, or summons may contain in its 
body or schedule several sums (Publio Health Acts Amendment Acts, 

1890 (63 & 64 Vict. c, 69), s. 8 ; 1907 (7 Edw. 7). c. 53). s. 8 ). Summary 
proceedings must be instituted within six months from the time when the 
subject-matter arose (Summary Juiisdiotion Aet, 1848 (11 «fc 12 Vict. 
o. 43), 8 . 11); and see title Maoistrate.s, Vol. XIX., p. 591. 

(o) Public Health Act, 1875 (38 & 39 Vict c. 65), s. 251 ; Public Health 
Acts Amendment Acts, 1890 (63 & 54 Vict. e. 69), s. 6 ; 1907 (7 Edw. 7, 
c. 63), s. 6 . As to courts of summary jurisdiction, see title Magistbaj ■ 3, 
Vol. XIX., pp. 667 et seq. The court is constituted of two oi more justices 
in petty sessions or of some magistrate or officer empowered to act alone 
(Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 251). No justice is 
incapable of acting liy rem^on of being a member of a local authority or a 
ratepajjror {ibid., s. 258); see also Public Health (London) Act. 1891 (54 
& 66 vict. 0 . 76), 8 . 122; title Metropolis, Vol. XX., p. 468, As to 
interest or bias of justices, see titles M \gistrate.s, Vol, XIX., pp. 661— 
666 ; Public Authorities and Public Officers, p. 336, ante. Any 
local authority may appear before any court or in any legal proceeding by 
its clerk, or by any duly authorised officer or member (Public Health 
Act, 1876 (38 & 39 Vict. c. 66 ), s. 259; see title Local Government, 
Vol. XIX.. pp. 2H0, 291 ; Public Health (London) Act, 1891 (54 & 66 
Viet. c. 76), 8 . 123 ; title Metropolis, Vol. XX., p. 468). It is not 
necessary for the plaintiff to prove the corporate name of the local 
authority, or the constitution or limits of its district (Public Health Act, 
1875 (38 & 39 Yict. o. 66 ), s. 260). 

{p) Ibid., 8 . 261; Publio Health Acts Amendment Acts, 1890 (63 & 54 
Vict. c. 69), 8 . 6 ; 1907 (7 Edw. 7. o. 63), 8 . 6 ; Public Health (London) Act, 

1891 (64 & 66 Vict. o. 70). 8 . 117 ( 2 ); and see titles Countt Courts, 
Vol. VIII., pp. 677—679 ; Metropolis, Vol. XX., p. 468. The remedies 
preserib4d by the Qnblic Health Act, 1876 (38 & 39 Vict. o. 56). as. 251., 
261. and the Public Heidth (London^ A<)t, 1891 (54 & 56 Viet. o. 76). 
$l 117 (1). (2), preclude an action for thtf jtonalties and such other sums beinj; 
maintainable {8t. Ponero* Veattyr. Swmimry (1867), 3 Jut. (n. s.) HOQ . 
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734. Proceedings for the recovery of any penalty cannot, except 
as is otherwise expressly provided (g), be taken by any person other 
than a party aggrieved (r) or by the local authority (s) of the district 
in which the offence is committed, without tlie written consent (a) 
of the Attorney-General (b). 

736. Any person deeming himself aggrieved by any rate (c) 
under the Public Health Acts(d), or by any order, conviction, judg¬ 
ment or determination of, or by any matter or thing done by, any 
court of summary jurisdiction (c), may ap])oal therefrom to the next 
practicable (/) court of quarter sessions^//). 


Sect. J. 

The Public 
Health Acts* 

Parties who 
may institots 
proceedings. 

Appeal to 

quarter 

sessions. 


Blacichurn Corporation v. Parkinson (18.'>8), 1 E. & E. 71 ; Orral kVestern 
Rail. Co. V. Sharman <1892). 61 L. J. (q. b.) COO) ; and the High Court 
cannot under R. S. 0., Ord. 25, r. 5, make a declaration an to the 
proceedings available {Barraclough v. Brown, [1807] A. C. 015, 628 ; see 
Yearly Practice of the Supreme Oourt, 1912, p. 319) 

(q) This refers to a person, other than a party aggiieved or the local 

authority, expressly authorised by the statute [Fletcher v. Hudson (1880), 
6 Ex. D. 287, C. A., per Hramwkll, L.J., at p. 290). * 

(r) Primd facie, anybody may take proceedings to recover a penalty, 
but the application ol the gener.al rule may be prevented by the plam terms 
of a particular Act (22. v. Sfewnri, [1896] 1 Q. B. .?00, per Kav, L .F., at 
p. 303 ; see AHmran V. iTflrdcail/e (1903), 89 E T. 5.53). A party aggrieved 
is supposed to exist apart from the statute which gives him the remedy of 
an action for the penalty [Robinson v. Carrey (1881), 7 Q. B. I>. 465, 
0. A , per URAMwni,!., L J , at p. 470 ; see also Drapers Co. v Iladdon 
(1892), 67 J. P. 200). A person cannot be .aggrieved by an act in which 
he has acquiesced [Ilarrup v. Bayley (1856) ,6 E. & B. 218) As to the 
interest which may make a “party aggrieved,” see Garrett v Middlesex 
Justices (1884), 12 Q. B. D. 620; Boss yr.Taylerson (1898), 62 .1 P 181. 
It was held that a surveyor of a corpora tion could lay an information 
under the Public Health Act, 1848 (11 & 12 Viet. c. 63), though not 
authorised under seal [Ilarrinq v. Stockton Corporation (1867), 31 .T P. 
420), and a police superintendent can also do so under the Town Police 
Clauses Act, 1847 (10 & 11 Viet. o. 89), s. 28, although he was neither 
a party aggrieved nor a p.arly aiithoiiaed by the local authority (Jobson 
V. Henderson (1900), 82 L. T. 260). A local authority, however, cannot 
generally delegate proscculioii.s to the police [Kyle v. Barbor (1888), 68 
L. T. 229); and see title Police, Vol. XXII. p. 606. 

(s) See p. 372, post. 

(a) Consent should be alleged in the pleadings (/7o/K» v. Marshall (1868), 
22 J. P. 210); and see title Action, Vol. I., p. 23, A police coiMable 
cannot without such consent prosecute under the Public Health Act, 1876 
(38 & 39 Viot. c. 56), s. 117 [Dodd v. Pearson, [1911] 2 K. B 383); ami see 
title Food and Drugs, Vol. XV., p. 39. Consent is not rcqiiiied to 
proceedings taken by a local authority, in respect of nuisances outside its 
strict, under the Public Health Act, 1876 (38 & 39 Viet c. 65), ss. 108, 116 
{ibid., s 263); see title Nuisance, Vol. XXI., p. 671 ; and see p. 564, post. 

(b) Public Health Act, 1875 (38 & 39 Viot. c. 66), s. 2.53. As to the 
Attorney-General, see titles Constitutional Law, Vol. VII., pp. 71—76 ; 
Nuisance, Vol, XXI., pp. 662 et seq. 

( 0 ) See title Rates and Rating. 

(d) For a list of the Public Health Acts, see note (a), p. 361, ante. 

(e) The wording of this enactment confers no right of appeal where a 
summons is dismissed (22. v. Middlesex Justices (1881), 46 v. P. 420; 22. 
V. London County Keepers of the Peace and Justices (1890), 26 Q. B. D. 
3.57 ; R. V. Wright, Ex parte Bradford Corporation (1907), 72 J. P. 23). 

If) Summary Jurisdiction Act, 1870 (42 6c 43 Viet. c. 49), s. 32; and 
see title Magistrates, Vol. XIX., p. 643. 

(9) Public Health Act, 1876 (38 ^ 99 Viet. o. 65), b. 169, There is also 
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736. No rate (h), order (i), eonviction^ or thing made or done or 
relating to the execution of the Public Health Acts (k) may be 
vacated, ({Uashed, or sot aside for want of form, or, unless other* 
wise expressly provided, be removed (i) by certiorari (m) or any 
other process into the High Court («). 

737. Where any local Act is in force in a district providing for 
purposes the same as or similar to those of the Public Health 
Acts (A,), proceedings may be instituted by the local authority (p) or 
other person either under the local Act or the Public Health 
Acts (A), or both ( p); but no person can be punished under both 
enactments, and the local authority (o) is' not, by reason of the 
local Act, exempted from any duty or obligation under the Public 
Health Acts (q). 

(li.) Nvtues, Orders etc. 

738. Notices, orders, and other similar documents under the 
Public Health Acts (A) may be in writing (r) or print, or partly 
in writing(r) and partly in print; and if they require authenti¬ 
cation by the local authority (a), the signature thereof (h) by its 

an appeal to quarter HessiouH under the PuMic Health Acts Amendment 
Acts. 1800 (53 & 64 Viot. c. 69), s. 7 (2); 1907 (7 Edw. 7, c. 63), s. 7 (1); 
see title Local Goveknmjen r, Vol. XIX., p. 387. The term “ court 
of quarter sessions" means tlio court of general or quarter sessions 
having jurisdiction over the whole or any part of the district or place in 
which the matter requiring their eognisanee arises (Fubho Health Act, 
1876 (38 & 39 Vict. c 66), s. 4); see dehnition in the Interpretation Act, 
1889 (52&:53 Viet. c. 03), s. 13(14); and see title Magistrates, Vol. XIX., 
p. 618). As to appeals to quaitcr sessions under the Public Health 
(London) Act, 1901 (54 & 66 Viet. e. 76), s. 125, see title Metkofolis, 
Vol. XX., p. 468; as to such appeals, generally, see title Magistrates, 
Vol. XIX., pp. 638, 639. 

(h) See title Il4T£s and Rating. 

(i) See the text, infra, and see note (m), p. 377, post. 

(A) For a list of the Public Health Acts, see note (a), p. 361, ants. 

(l) But this does not prevent the removal of any case stated (Public 
Health Act, 1876 (38 & 39 Viot. o. 66), s. 262); and see title (Jbuwn 
Practice, Vol. X., pp. 165, 166. 

(m) Independently of tlio provision in the text, supra, eertiorari lies 
only in respect ot judicial acts as opposed to puicly ministerial acts ; see 
title t’RowN Pbaoiice, Vol. X., pp. 171, 172. But, although in terms 
taken away, certiorari lies in ceitain coses, e.g. where an act has been done 
without or in excess of juiisdiction (see ibid., p. 177 ; It. v. Wood (1865), 6 
E. & B. 40; and see .the coses cited in note (/), p 376, post). As to 
certiorari, generally, sec title Crown Practice, Vol. X., pp. 165 et seq. 

(n) PulAio Health Act, 1876 (38 & 39 Vict. o. 66), s. 262. 

(o) See p. 372, post. 

ip) It may be important to ascertain under what power a local authority 
acts {hurton v. Halford Corporation (1883), 11 Q li. D. 286). 

(q) Public Health Act, 1876 (38 & 39 Viot. c. 65), s. 340. The latter 
provision means that a local Act affords no excuse for neglect to enforce 
the Public Health Acts {Ashton-under-Lyns v. Pugh, [1898] 1 Q. B. 46, 
C. A.: Lodge v. Huddersfield Corporation, [1898] 1 Q. B. 847, 869, C. A.). 

' (r) This seems hero to include a reference to lithography, photography, 
and other modes of representing or reproducing words in a visible mrm 
(Interpretation Act, 1889 (62 & 63 Viot. o. 63), s. 20; and see title 
Statutes). 

(a) See p. 372, post, 

(b) A printed signature was held suffleient in Bridges ▼. iMa (1891) 
7 T. 1j. R. 215. distinguishing B. v. Ootoper (1890), 24 Q, B. D. 60, 683 
C. ▲. As to block signatures, see Osgood v. N^son (1872), L. B. 6 H. J#, 
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elerk, surveyor, or inspector of nuisances (c) is sufficient authenti* 
cation (d). 

739. Any such notice, order, and other document (e) required 
or authorised to be served under the Public Health ActB(/) may 
be served by delivering the same at the residence (fj) of the addressee 
or, where addressed to the owner (h) or occupier of premises (i), by 
delivering it or a true coj)y to some person on the premises (i), 
or, if there is no person on the premises who can be served, by 
fixing it on some conspicuous part of the premises {k) ; and it may 
also be served by post by prepaid letter (/). 


Sect. J. 
The Pobllo 
Health Acts. 

Service of 
docaments. 


036 ; Blades v. Lawrence (1874), L. R. 9 Q. R. 374. Tt is doubtful whether 
signature by a clerk to an othcor would suthce ; but seo France v. Button, 
[1891] 2 Q. U. 208, 

(o) As to these oflScers, see titles Local Government, Vol. XIX., 
pp. 272 et seq., 313, 332 ei seq. , Metropolis, Vol. XX., pp. 454, 455, 466. 
Each ofhcer should sign such documents as relate to his particular functions. 

(d) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 266. For .the 
similar provision in the Public Health (Jjondon) Act, 1891 (64 & 55 Viet, 
c. 76), s. 127, which vanes in some particulars, sec title Metropolis, 
Vol. XX., p 469. 

(o) Including a sunimona ; see E. v. Mend, [1894] 2 Q. li. 121 ; and see 
title Mvgistrates, Vol XIX., pp. 693 et seq. 

(/) For a list of the Public Health Acts, see note («), p 361, ante. 

{g) The meaning of the word “ residence ” in a statute depends upon 
the purpose of the enactment {lUaclcwell v. England (1857), 8 E. & B. 
541 ; Powell v. Guest (1864), 18 V B. fN. s.) 72). In the Public Health 
Acts (see note (a), p 361, ante) it generally means a, place of abode, and not 
necessmily a place where a peison sleeps. Business premises may be a 
“ residence ” {Mason v. Bibby (1864), 2 H. & C. 881 ; .SeMport Corporatiori 
V. Long (1892), 57.1 . P. 199); and a man may have more than one residence 
(Walcot V Boifield (1854), Kay, 634 ; IVesrotnh's Case (1868), L. R 4 Q. B. 
IIO). Compare, however, Ji. v. TAUey, Ex parte Tnylor (1010), 104 L. T. 
77, where “ jilaco of abode” in the Summary .Tiin.sdic(ion Art, 1848 
(11 & 12 Viet. 0 . 43), s. 1 (see title Maglstrates, Vol. XIX., p. 594), wa.s 
held not to include a lock-up shop. l)ocuinent.s not served or fixed on 
the premises as provided in the text, supra, must, in the case of a limited 
company, be left at, or posted to, their registered office (Companies 
(Consolidation) Act, 1908 (8 Edw. 7, e. 69), ss. 116, 285); see PearJes, 
Gunston and Tee, Ltd. v. Eichardson, [1902] 1 K. B. 91; and see titles 
Companies, Vol. V., p. 83 ; Food and Drugs, Vol. XV., p. 31. 

(h) For the meaning of the term “ owner,” see note (o), p. 427, post. 

(t) The term “ premises ” includes messuages, buildings, lands, ease¬ 
ments and hereditaments of any tenure (Public Health Act, 1876 (38 & 39 
Viet, o 65), B. 4): and see Public Health (London) Act, 1891 (54 & 55 
Viet. 0 . 76), B. 141. For a somewhat similar definition of “ land ” (which 
omits a reference to easements), see the Interpretation Act, 1889 (62 & 53 
Viot. o. 63), 8 . 3 ; and see title Statutes. 

{k) Where a notice is required by the Public Health Acts (see note (a), 
p 361, ante) to be given to the owner or occupier, it is snflioient,^if it is 
ad^eM^ “ owner ” [or “ occupier ”J of the premises (naming them) 
(Public Health Act, 1875 (38 Sc 39 Viet. c. 55), s. 267). If the address is on 
the outside, its omission in the body of the document seems immaterial 
{Linforth v. Butler, [1899] 1 Q. B. 116),. A notice affixed op the premises is 
good, although the name and residence of the owner may be known {Wood¬ 
ford Urban District Gouncil v. Henwood (1899), 64 J. P. 148 ; $hatpley v. 
Bear (1903), 67 J. P. 442). 

(1) Wblic Health Act, 1876 (38 & 39 Viet. c. 65), s. 267 ; PubUo Health 
(London) Act, 1891 (64 & 55 Vict. c. 76), s. 128 ; and see title ICetropOlis, 
Vol. XX., p. 469. The document is deemed to have been served at the 
Unie the letter containing it woqld be delivered in the ordinary course of 
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Sect. 2.— l^Jxtra-Metropolitan Area$. 

Suh-Skct. 1.—Sanitary Auihorttiea. 

740. For the purposes of the Public Health Acts (m), England 
and Wales, outside the administrative county of London («), are 
divided into urban and rural districts, which are under the juris¬ 
diction respectively of urban and rural sanitary authorities (o). 
In the Public Health Acts (m) these authorities are generally referred 
to as the “ local authority ” ( }>). 

741. Urban districts comprise every municipal borough and 
every other district constituted an urban district (q). The corpora¬ 
tion of the borough acting by the council (r), or the urban district 
council, as the case may bo, is the urban sanitary authority («). 

742. A rural district Cv/iisists of one or more parishes not within 
any urban district (t). It is for administrative purposes divided into 
contributory places (a), the areas of which are generally, but not 
always, coincident with parochial areas, and is under the jurisdiction 
of a rural district council (/>). 


post, and it is sufdeieiit to prove that it was properly addressed and posted 
(Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 267). and that the postage 
was prepaid {Walthamstow Urban DistrUt (Jounctl v. Henwood, flSQ?] 1 Cn. 
41). As to judi»’ia] interpretation ot the words “ sent by post,” see Retail 
Dairy Co , Ltd. v. Clarke, [1912] 2 K. B. 388 ; Browne v Block, [1912] 1 
K. B 316, C. A. : and title Post Office, Vol. XXII., pp. 657, 658 

(m) For a list of the Public Health Acts, see note (a), p. 361, ante. 

{v) See title Metropolis, Vol. XX., p. 393. 

(o) Public Health Act, 1876 (38 & 39 Viet c. 65), a. 5 As to the 
scheruo of the Act, see the observations of Wills, J., in Lea v. Farcy 
(1886), 17 Q. B. D. 139, at p. 142 

(p) See Public Health Act, 1875 (38 & 39 Viet c 6.3), s. 4. 

(q) Ibid , s 6. Under thid., in addition to boioughs, urban districts 
consisted of Improvement Aet districts and local government districts, 
provision being made for certain overlapping areas, and in particular for 
some exceptional boroughs. At the present t imo (1912) part of the borough 
of Folkestone is still in the Saiulgato Urban District, but tiie other 
exceptional cases liave been adjusted, and the general statement in the tc’t 
holds good. Newport has been dealt with by the Newport (Isle of Wight) 
Borough Act, 1876 (39 & 40 Viet. c. Ixi.), s. 8, and the other boroughs 
(including Oxford, concerning which see also Public Health Act, 1875 
(38 & 39 Viot. c. 55), s 342), by provisional orders of the Local Government 
Board under the Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 62. 
As to urban districts generally, see title Local Government, Vol. XIX., 
pp. 262 et sag. 

(r) Pubho nealth Act, 1875 (38 & 39 Viot. o. 66), s. 6. As to municipal 
corporations, see title Local Government, Vol. XIX., pp. 293 et seq. 

(«) Public Health Act, 187.5 (38 & 39 Viet. o. 65), s. 6; Local Govern¬ 
ment Act, 1894 (66 & 67 Viet. c. 73), s. 21 (1). 

(0 Public Health Act, 1876 (38 & 39 Viet. o. 55), s. 9. A rural sanitary 
district, under that Act, is now called a rural district (Local Government 
Act, 1894 (56 & 67 Viet. o. 73), s. 21 (2)). As to rural districts generally, 
see title Local Government, Vol. XIX., pp. 329 et seq. The Isles of 
Soilly are a rural district, and the Council of the Isles of ^illy acts as a 
county exiunoil *6ia well as a rural district council; see title Statutes. 

(a) Public Health Act, 1876 (38 & 39 Viet. o. 56), s. 229 ; and see title 
Local Government, Vol. XIX., p. 335. 

(b) Public Health Act, 1875 (38 & 39 Viet. o. 66), sa 5, 9; Local 
Government Act, 1894 (56 Sc 67 Viot. c. 73), s. 21 (2). For forms appli¬ 
cable to alteration of areas, see Enoyclopsedis of Forms and Precedents, 
Vol, VIIL, pp. 147—191. 



Part I.—Public Hbalth Authorities and Areas. 

743. I’or the area of a customs port, or any part of such port, a 
special authority, called a port sanitary authority (c), may be 
temporarily or permanently constituted by an order (d) of the 
Local Government Board, and the order may make provision for 
the duties and expenses of the authority (e). 

744. rrbfiu and rural districts, or parts of such districts, may be 

uniteil under a joint board by i)roviBional order of tho Local jomt boardB. 
Government Board for the purposo of ^\ater supply, sewerage, 
or for any other purj)Ohe under the Public Health Act, 1875 (/). 

Urban and rural district councils may also combine in other other ]omt 
ways for the execution of their duties {g), and may appoint joint 
committees (/^). 

SuB-hur. '1,—Other Aut/ioritiea. 

746. Powers and dinies of a sanitary character are possessed by County 
some other authorities. County councils are required to appoint' councila. 
medical ofVieers ot he.ilth (i), and have considerable powers of 
control over ol her councils and local areas {L). Parish councils have Parish 
limited powers as to water supply, offensive ditches, and other 
matters, and may make certain rejiresentations to county councils 
and tho lineal Goverument Board (/). 

Skcp. ,‘3. Aletropohtan Alcan. 

746. ithin till' luliiJim.strative county of London (m), tho CityCoiporn 
sanitary anthoriiies for the ]iiir[)Oi '0 of tlie Piihlic Health (London) t'oa and 
Act, 18J)1 ().), are, in tlie Cily, the Common Council (u), and, in a 
metropolitan horougli, th*' borough council (/)). The Corporation councils. 

(r) See title Locai. (1(U i-nywEM'. Vol. XIX , p. 292 

(d) Which may, on ohu'ction, become provisional (Public Health (Ships, 
etc.) Act, 18»r> (48 Ai 4‘l \ let c. 35), s. 3). 

(e) Ibid., and Public Health Act. 187.5 (38 & 39 Vict. c. 55), s. 287; 

Public Health (Ports; Act, 18Uft (59 Ai (iO Viet. c. 20); aud see p. r»0,> 
and compare note {q), p. 4,jO, po^i 

(/) 38 A 39 V'lct c. .55, ss. 279--281. hunt boards e.\isting m 1875 
woie preserved {ibid , s. 326). As to joint boards generally, see title Local 
Government, Vol. XIX., p. 339 

(g) In providing a common liospital (see pp 432,434, poot); in executing 
works (Public Health Act, 187.5 (38 & 39 Vict. c. 5.5), s. 286); and in 
appointing a medical officer of health {ibid., a. 286); and see title Local 
tioVEKNMENT, Vol. XIX . pp. 291, 338. Local authorities may bo ri’quired 
to act together for tho imrposes ot the provi'.ioiib as to ejudi niio diseases 
(Public HeiUth \ct. 1875 (38 ix, 39 Vict c. 65), s. 139; seo p. 467, post). 

(A) Local Government Act, 1894 (56 &i 57 Vict. c. 73), s. 57. For form 
of aaieement to appoint a joint committee, see Enoyclopisdia of Forms 
and Precedents, Vol. X., pp. .527, 433. 

(t) Local Government Act, 1888 (51 & 52 Vict. c. 41), s. 17 , Housing. 

Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 68 ; and see title 
Local Government, Vol. XIX., p. 346. 

(k) See title Local Government, Vol. XIX., pp. 376 et neq. 

(l) See ibid., pp. 246 et seq. 

(m) See title Metropolis, Vol. XX., p. 393. 

(n) 64 & 65 Vict. e. 76. • 

(o) As suooesBors of the Commissioners of Sewers {ibid., s. 99 (1) (a); 

City of London Sewers Act, 1897 (60 & 61 Viet. o. czzziii.), ss. 2, 6, 7). 

(p) Public Health (London) Act, 1891 (54 & 55 Vict. o. 76), s. 99 (1) (b), 

(o), (d), (e); London Government Act, 1899 (62 Sc 63 Vict. o. 14), s. 4 (1); 
and see title Metropolis, Vol. XX., p. 404. Sanitary authorities may be 
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of the City is the port sanitary authority of the Port of 
London (g). 

The London County Council appoints a medical officer of health, 
and has extensive jurisdiction as to sewerage, housing of the work¬ 
ing classes, and other sanitary matters. It may also act in default 
of a metropolitan sanitary authority^/). 

The Metropolitan Asylums Board also have some sanitary powers 
and duties («). 


Part II.—Control by Locai Government 

Board. 

Si:cT. 1.— In General. 

747. Althougli it has boen said tliat the chief duty of the Local 
Government Jioard (t) in connection with tho admiinstration of the 
laws relating to public health is to tr.conrage, instriict, and guide 
the local authorities in the dischargo <jf their res^ionbihle duties («), 
yet in many directions distuiet duties and obligations are inipose<l 
upon tho Board by tho Public Health Acts {h) and other kindred 
enactments These duties and obligations are hereinafter stated in 
their appropriate jJlaces, and in other releA'nnt titles ((). 

Tho consultative and guiding functions of the Local Government 
lV)ard are performed in many ways, for example, by the issue of 
model bye-law's dealing with the principal branchii.s of local adminis¬ 
trative activitii's {/I), by tho direct coutiol exercised over tho borrow¬ 
ing pow'ovs of local authorities (r), and over tluir expenditure by 
moans of the audit of accounts (y ), by setlliug dilTcrences lietwoen 
local authorities and determining grievances ( 7 ), by holding local 

required to act togolhcr lor tho purposes of the yirovisions as to epulemin 
di8eaeie.s (Public ItcalUi (London) Act, 1801 (54 A Viot c. 7ft), n. 84; 
and see p. 4ft7, po<it) 

{q) Public Health (London) Act, 1891 (.74 & 55 Viet. c. 76), ss. 111, 112 ; 
and iiee title Metrocous, Vol. XX., ^p. 411. 

(r) For niotrupolitau adunnistratio'n, bCC, generally, ibul., pp. 389—491; 
and see post, passim. 

(s) See title Metuopojjs, V'oI. XX., p. 411. 

(f) For the constitution of the Board, see title PoN'inTuriovAL Law, 
Vol. VII., p. 103. 

(fl) Report of Jjocal Government Board, 1877—1878 

lb) For a list ot the Public Health Acts, see note («), p, 301, ante. 

(c) See, for examples, titles Burial and Cremation, Vol. III., pp 401 
ft Mq ; Food ard Drugs, Vol. XV., pp. 1 et sea ; Highways, Streets, 
AND Bridges, Vol. XVI., pp. 30 et sea ; Local government, Vol. XIX., 
pp. 229 et seq.. Meiropolis, Vol. XX , pp. 389 et seq.; Open Spaces 
AND Recreation Grounds, Vol. XXI, pp. 577 et seq ; Poor Law, 
Vol. XXII., pi>. 524 seq.. Rates and Rating; Sewers and Drains; 
<Water Supply. 

(d) See noto («), p. 391, pof't. 

(e) See pp. 382, 383, post; and see title Local Government, Vol. XIX., 
pp. 244, 282, 28.3, 317, 337, 361. 

(/ ) See p. 387. past. 

^ (l7) See tatle I.ocal Government, Vol. XIX, pp. 289, 384 et passim. 
Fur a list of the principal matters in which the Board has jurisdiotion ^ 
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inquiries on numerous matters (h), by conducting inspectiona Sect. i. 
locally for the investigation and prevention of disease and the In General, 
stimulation of local sanitary administration (i), and by examining 
and reporting upon all Bills for local Acta presented to Barlia^ 
ment(/i:); \^hile, in addition, the Board possesses and exercises large 
powers of making rules and regulations having the force of laws, 
and of issuing orders and provisional orders creating, altering, or 
determining the rights, duties, powers, and obligations of the local 
authorities entrusted ^^ith the administration of the laws relating 
to public health and safety (/). 

Sect. li .—Inquiries (m). 

748. Be,sidea inquiries directed to be made by the Public Health HoUlinif of 
Aets(«), the Jjocal Uovcn'imioiit Board may cause inquiries to be ’uquines. 
made as to matters concerning tlie jiublic health in any place, or 
with respect to which its sanction, approval, or consent is 
required (o). Por the jmrposes of any such inquiry, an inspector of Powers of 
the Boaid has similar powers as to witnesses, the production of 
papers and accounts, and the inspection of places and matters, to 
tlioHo of a poor law insiiectortaX and Ids report is privileged {h). 

'rho Local (rovorimient Board may make orders (c) as to tJie costs CoiU 
of inquiries or jiroceediiigs instituted by, or of appeals to it, and 

hear and ddermino appeals, e«‘e EncycIop£Pdia of Local Goveruincnt Law, 

Vol. IV., p. 260. 

(7t) See the text, infra. 

(i) Poe pp. 415 et neq., 596 f"i t<eq , post. 

Ik) Soo title Parliathcnt. Vol. XXL, p. 735. 

(l) For a list of the principal enactments under which the Board is 
empowered to iH.siie rulc.'« and orders, see Kncyclopscdia of Local Govern¬ 
ment Law, Vol IV., p. 258. 

(m) The provisions in the text, kw/wo. apply also to inquiries directed by 

the Local Government Board in regard to the exercise of its powers under 
the. Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63) (see ibid., 
a. 6), the Housing of the Working CI.ohsos Act, 1890 (53 54 Viet. c. 70) (see 

ibid., 8. 85), and the Public Health (London) Act, 1891 (54 &. 65 Vict. 
c. 76) (see ibid., s. 129). 

(«) For a list of the Pnhlio llc.-illh see note (a), p. 36T, ante. For 
mstanccs of eucli inquuios, see Public Health Act, 1876 (38 & 39 Vict. 
c. 55). 8. 33 (objection to sewage works outside dintrict; see title Sewers 
AWD Duains); Public Health Act. 1875 (3K it 39 Vicl. c. 65), 8. 53 (objec¬ 
tion to coustruction of reservoir; sec title Water Si'i’pr.T); Public Health 
Act. 1876 (38 it 39 Vict. c. 65), s 176 (compulsory acquisition of land ; 

Bee title CoMi*ui..suHT Purchase oe Land and Compensation, Vol. VI., 
pp. 8 el seq ); Public Health Act, 1875 (38 & 39 Vicl. c. 55), 8. 234 
(bojrrowing; see note (1), p. 383, post); Public ITeullh Act, J875 (38 & 39 
Vict. c. 65), 8. 287 (provisional orders; cec, p. 370 . post), 

( 0 ) Public Health Act, 1876 (38 & 39 Vict. c. 55), s. 293. 

(o) /bid., 8. 296. For the powers of poor Ijiw inspectors, see the Poor 
Law Board Act, 1847 (10 & 11 Vict. c. 109), as. 20, 21. 26; aud-'tiUo 
Poor Law, Vol. XXTI., pp. 527, 628. 

(b) A.‘Q. V. Nottingham Corporation, [1004] 1 Ch. 673; and ece title 
Evidence, Vol. XIII., p. 673. 

(e) The Board deals only with its own expenaos, including travelling 
e^enses of its inspectors, under this provision. When the inquixy is 
directed under the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
o. 63), g. 6. the local authority must pay also the expenges of witnesses and 
a sum fixed by the Board, not exceeding £3 3«. a day, lor the inapeotor'i 
•ervioei. 
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as to the parties by whom, or the rates out of \\hich, the costs must 
Ijc borne (rf). 

Se( r. 8.— Orders. 

SlTJi-!sj.( J. 1 .- In (Jenernl, 

749. Orders of the Local (lovcrnment JJoard under the Public 
• Health Acts (e) are bindiuR and conclusive (/), and must be pub* 
lislied MS the Poard directs 

Si'B-Sk I 2 /'roitmunit/ Oidm. 

Preliminary 760. Uefore the Local (loveininent Board makes a jirovisional 
l)r<K-('eiiiii('(*. order (/(), public notice of its purport must be .idvcitisedO) in two 
successive weeks in a local newspaper, and the Board must consider 
any objections made by persons atfectcd, and, in cases where the 
Buliject-inatter is one tf whicli a local impiiry is ajiplicahle. must 

(fl) Public Ifoalth Act, 187.'5 (38 & 39 Vict. c. s 294 , and .e* to costs 
of ]»rovisiotiaI otdors, see p 377, /) 0 ‘f An Older may be made a rule ot the 
Hi^h Court (Publie Ileallli Act, 187.') (38 A 3!) V'icl. c. .7.7), s 291) As to 
tlie enforcement of sueh .i rule, see the .Jud ments Act, 1838 (I <Si 2 Viol, 
e. 110), 8. 18, R. S. C, Old 42, r. 31 ; tele Juijomrn'is avd Ohuebs, 
Vol, XVIII., p. 219. 

(e) For a list of the Piibhe ITealth Aels, sec nole («), p 3(11. nnfe 

if) 'I'lieio must, liovvi’ver, be jurisdielion to m,ike tlie order {(’hndon v. 
Fenwick (18.7fi), 6 K. A IJ. 114; \oilh Jiaitern Rail. ('o. v. Tynemouth 
f/orporniion (ISliS), 1 j. R. 3 Q. R. 723. A -G. v. Jlanwell T'lhan ('ouneil, 
[1900] 1 Ch. .71. 156 . aJUimed 2 ('b. 377, \ ): and this must bo takou 

inlo account in iuteipretinij it {Turner v Halifax Corpouilion (1808), 9 
B. As H. 623, ri.; Fevwuk v. t'loifihn I'uion Jhnal Savilnrif Aulhority, 
[1891] 2 Q. B 216) An order may ajumiontly be set aside p.iitly it tlio 
valid part is severable {R v Rohm<ion (1H.">I), 17 Q B 466). It ennnot 
be set aside for want ot form, or removed into the Ili;?b Coint (Public 
Health Act, 1876 (38 & 30 Vict. c .7.7), s 262), unless made without 
jurisdielion (see R. v. TPood (18.7,7). 5 K iV B 49 ; R v. Goose (1860), 
3 K. &i 10 277 ; Colonial Rank of 'liiotralasia v. Wtllan (1874), L. E. 
6 P. C. 417; Ex parte Rradlauqh (1878), 3 Q. B. 1). 509; R. v. Bradley 
(1894), 63 L. J. (M. c.) 183 ; p. 370, ante). An order may be enforced in 
home circumstances, perliaps, by indictment (R. v. Walker (1S7.7), Jj R. 
10 Q. B. 36.7), or by mandatniis. The latter mode is sornetinies spe, lied 
(Public Health Act, 1876 (38 & 39 Viet. c. 6.7), s. 299; boc ;> 378, post). 

{q) Public Health Act. 1876 (38 & 39 Viet e 55), s 296 Sometimes a 
particular mode of publication is required {ibui , sa. 130, 13.7; sic pp 461, 
406, note (d), post; Public Health Acta Amendment Act, 1907 (7 Edw. 7, 
c. 63), 8. 3 (3) : see p. 36.>, ante). 

(A) Annually, in September, the Boaid issues circular letters and instruc¬ 
tions to the several local authorities as to applications for provisional 
orders. I’he makiuf' of an order is pnmd ^eie evidence of due compliance 
with the previous statutory requirements (Public Health Act, 1876 (38 & 39 
Vict. e. 66), 8. 297 (7) ). As to the pff«’et of sueli provisional orders upon 
local Aels, see thul., s. 303 ; Bessemer <& Co , Lid. v Gould (1912), 76 .1. P. 
349; title IjOOai. Government. Vol. XIX., p. .384; and as to the effect of 
such a local Act upon public general law, see Bessemer <9 Co , LAd. v. 
Gould, oupra ; title Statutes. As to provisional orders conferrinj: powers 
to acquire land, sec title Compulsory Purcua«e op Land and Compen¬ 
sation. Vol. VI., pp. 8—11. 

(«) The Lo'dal Government Board frames the advertisement, which 
uBu^y combines notice of the purport of the order and of any piiblio 
inquiry to be held. It is published by the local authority at its own 
expense. As to the advertisement where the order authorises the oom- 

S ulaory acquisition of land, see title Compulsory Purchase of Land and 
OMPXNSATION, Vol. VI., p. 9. 
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cause nn inquiry to be made (j), of which public notice must 
be similarly adveitised (A), and at which interested persons may 
attend and make objections (A). 

761. The Local Government Board may submit any provisional 
order to Parlinnient for coniiriuation(m), and no such order has 
any effect until .so coniinucd^/f). If an order included in any con¬ 
firming Bill is petitioned against, the pobitiouor may appear before 
the Select Committee to which the opposed order is referred (o). 

752. A provisional order may bo revoked by the Local Govern¬ 
ment Board before the conlhuiing J3ill is submitted to Parlia¬ 
ment (p). An Act confirming a provisional order or any Order 
ill Council (</) made under the Sanitary Acts (r) may be repealed, 
altered, or amended by a provisional order duly confirmed (s). 

753. The reasonable costs (0 of any local authority, whether in 
promoting or oiiposing a provisional order, may, as sanctioned by the 
Local Governnu iil Board, he paid by the authority (u), who may, if 
thought expedient iiy the Board, borrow for the purpose (a). 

• 

Sect. 4 .—Enforcement of Virformuncc of lintm of DefanlUnij 

Authontienih). 

764. If complaint is inado to the Local Government Board that 
a local iuithorit.y has made default in providing or maintaining 

O’) An in((iury under Hie Public Ile.iKh \e(, I87."» (US & 39 V’lct. c. 66 ), 
B. 17(1 (4), may in some eases peibiips bo waived, e q , where thcro is 
merely dl^abl^lty to sell, or where a party unwilling to sell without a pro- 
viwonal order voluntaiily foibears to oppose the order; aee title CoM- 
puLsoiiY Purchase of Lavd and Coaipensation, Vol. VI., p, 9. 

(k) See note (t). p 370, nnie 

(0 Publie IJcalth Ae(, 187.') (38 A 39 Viet. c. 65), s. 297 (I). (2). 

(m) Aecoriiingly, a provisiomil older cannot be qn.ished on certiorari 
{ R . V. llahlinqs Local Hoatd oj Health (1865), 6 B & S 401); but an 
authority may be ro'slrained by injunction Iroiii aiiplyhig for Buch an 
oiiiti (Telford V . Metropolitan Board of Worts (1872), ij R 1.3 Kq 574). 

(w) Public llealtli Act, 1876 (38 & 39 Viet e. 5.)), s. 297 (3) Although 
tho confirming Act is a public gener.il Aet (ibid , 8 . 297 ( 8 ) ), it is priiit<-d 
with local Acts. It may iii its body contain ameudmeuta of the general 
law springing from tho suhject-niallcr of the order. 

(o) Ibtd., » 297 (4). Tho defence of the order is left to the promoting 
authority As to proceedings before the Select Committee, the exaniiira- 
tion of witnesses, arid award of costs, see title Parliament, Vol. XXI., 
[ip. 727 et seij 

(p) Public Health Act, 187.) (38 & 39 Viet, c 66 ), s. 297 ( 6 ), 

iq) Some local boards were constituted by Orders in Council. They were 
saved, but power was giveu to repeal, alter, or amend such Orders (ibid,, 
B. 339). 

(r) See note (q), p. 382, post. 

{$) Public Health Act, 187.') (38 & 39 Viet. o. 66), s. 297 (6). 

(f) As to taxation of costs, see title Parliament, Vol. XXI., p.’74.5. 
Law costs in the matter should not bo taxed by the clerk of the peace. 
The taxed bill of costs, with the certificate of taxation and vouchers for 
other payments, should be sent to the Local Government^ Board when 
application for its sanction to payment is made. 

(u) The requirements of the Borough Funds Acts, 1872 (35 & 36 Viot. 
c. 91), and 1903 (3 Edw. 7, o. 14), do not apply to such payment; see 
Brooks, Jenkins & Co. v. Torquay Corporation, [1902J 1 K. B. 601; and 
see title Local Government, *¥ 01 . XIX.. pp. 380 et seq. 

, (a) Public Health Act. 1876 (38 & 39 Viet. c. 65), a. 268. 

(h) As to the application of these provisions where complaint is made by 


Sbct. 8. 
Orders. 

Confirmation. 


Revocation 
sad amend- 
iiient. 


Costs. 


Orders of 
l.ocal Qovetn. 
raent Board. 



878 

SSOT. 4 . 

Enforce¬ 
ment of 
Perform¬ 
ance of 
Doties. 


ETpenwfl 
where peison 
appoint* (I 
to perfoj ra 
duties. 


POBLIC HBAIiTH AND LoCAL ADMINISTRATION. 

• 

fliiOiciont 8 e-wer 8 (c), or in providing a supply of vater where the 
existing supply is msufficiont or unwholesonie (d), or in enforcing 
the Public Health Act 8 (<’), and the Board is satisfied, after due 
inquiry, that the .luthority has made such default, the Board must 
make an order liniiling a time for the performance of the duty(/’). 
The order, it not pornplied with, may be enforced by wiit of man¬ 
damus ( 7 ), or the Board may appoint some person to perform such 
duty(;/> 

755. The Local Governint'nt IJo.iid must by order diii'ct that 
the expenses of performing the dutv, including the reinunoiation of 
the person appointed, ainoiiuting to a specified sum, together with 
the costa of the proceedings, shall ho paid by the defaulting 
authority ( 1 ), and (lie Board 111 a} certify the expenses from time to 


a parish council to a county coiiniil of the default of a distnot council, see 
title Local Gr'Vi.RNMLNi, Vol XIX, p STTi For 1 he pto visions in foice 111 
London with rospcct to defaults ol sanitary nithonties, see Public Health 
(London) Act, 18‘)1 (54 A 55 Vict 0 . 70), ss MM), 101, 134, 135, and see 
titlo MilTiiopoiis, Vol XX , pp 409, 421, 4bS 409 

(c) Sco title SnwLiis and Djiains. 

(d) See title WArtR huPi’LX 

(e) P*>r a list of the I'ublu* Health Aots, see note (n), p 'JOl. nnfe The 
Local (Joveinmcnt Hoaid regaids these woids as applying to Hie duty of a 
local authority to requiie otbeis to comply with the Vets, and not to tho 
duties which tho authority itselt should perform The Hoard does not 
treat the piovisiou (namely, tho Public Health Act, 1875 (38 X 39 "Viet, 
c 65), s. 299) as apphcable to the making up of piixato stieets, the 
enfoieeiuent of bye laws, the provision of pnvies, hydrants etc , or tho 
levying of water lates In practice the pioviMon is icbtiicted to diiaults as 
to seweiage and water supply It is the duty ot e\eiy loc d authority 
entrusted with the execution of the laws lelaling to piibhe health and local 
government to put in force its poweis ho as to seeuro the proper h.initary 
condition of all premises (Housing of the Working Classes Act, 1885 
(48 & 49 Vict. c 72), a 7). 

(/) Such an order is no justification for the creation of a nuisance 
(A (/ V. 7)o»r/ies/e> ('orpmution (1906), 91 L. T 682, (' A ), and an 
injunction to restrain may issue {lieu ini-or v Cheltenham Rural iJUtoet 
Council (1903), 26 Alunicipal Corporations (‘hrouiele (lieien after cited as 
M. C C.’’), 403) \Micre the provision (namely, the Public Health Act. 
1875 (38 & 39 Met e 65), s 29d) is applicable, piivate persons cannot 
bring an action {Robtiieon^v Wothington ( oiporation, (1807] 1 Q B. 619, 
O A. ; Patmore v <hwaldiautlc IJiban Council, [1898] A C. 387 ; Joneex. 
Barking Urban Dntml Council (1808), 20 M. C. C. 602 ; JIamngton {Earl) 
V. Derby Corporation, [1905] 1 Ch 205) 

{q) See, for instances, B. v. SUiines Union, R v Stamen Ijoeal Board 
(1803), 62L. J. (Q B ) 640; and as reported (1894). Times, 27th February; 
R V. Suiibury-on Thames Urban Dutnet Council (1896), 18 M C. C. 300, 
408 ; R. V. Woicester Corporation (1905), 69 J P. 296; and see title 
CnowTs Peactu I, Vol. X., pp. 89, 106. 

(4) Public Health Act, 1876 (38 & 39 Vict c 55), s. 299. The person 
appointed has all tho powers of the local authonly exicpt tho power of 
losrying rates {ibid ) For au order apjiointiug such a peison under a 
similar repealpd jirovision, see R. v. CookeieU (1871), L _ R. 0 Q. B. 262. 
But the Local Government Board has considered it impiacticable to 
make such appointments. 

(t) Public Health Act, 1875 (38 & 39 Vict. e 66), s. 290 The order for 
payment may-be temov^ into the High Ck)urt and enforced as it if were an 
orucT of the Court {ibid.). As to such enforcement, see the Judgments 
Act, 1838 (1 & 2 Vict. o. 110), s. 18> and R. S. C.. Ord. 42. r. 31; 
and Okdbrs, VqI. ^CVHL, pp- 219 seg. 
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time (/iV If the defaulting authority refuses to pay the specified 
sum, with the costs, the Board may empower a person to levy by 
and out of the local rate a sufficient sum to defray the debt(/). 

766. The Local Government Board may certify the amount of 
any loan required to be raised for defraying the expenses incurred 
in the performance of the duty of a defaulting authority, and the 
Public Works Loans Commissioners (/«) may advance the amount to 
the Boanl or to the person appointed. The repayment of the principal 
money or interest is cliargeable upoTi the local rate(»), and is taken 
to be a debt duo from the local authority (o). 

Sect. 6. —Appeal agaimt Kxppnises Charged by Local Authority. 

757. Any person who deems himself aggrieved by the decision 
of the local authority (p) in any case where it is empowered to 
recover summarily any expenses incurred by it, or to declare such 
expenses to be private impvoveimnit expenses (q), may, within 
twenty-one days after notice of such decision (/•), address a memorial 
to the Jjocal (h'vernmont Board stating the grounds of his com¬ 
plaint (#), and must deliver a copy of tiio memorial to the local 
authority. Any pending proceedings for the recovery of such 
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(k) Public Health Act, 1876 (38 & 39 Viot. c. 66), 8. 301. 

(l) Ibid., 8. 300. 

(m) Sec title Money and Moxey-Ldndino, Vol. XXT , pp. 68 et sen. 

(n) Public Health Act, 1875 (38 & 31) Vict. o. 65), a. 3tH. 

(o) Ibid , s. 30)2; aud aeu p. 372, ante. 

ip) See p. 372, ante. 

Iq) As to Mliat expouHcs may be so declatcd, sec title Local Govern- 
WENT, Vol. XIX., pp. 281, 282, 336, 337 ; and see title IliiiUWAYS, Bi'RMkt.s 
AND Hridoes, Vol. XVI., pp. 223, 236. 

(r) The demand iur payment is uofiue of derision (K. v. Loral 
Government Board (1882), 10 Q. B. D. 309, (1. A.); see also title Hraii- 
WAYS, SiREr.'is, aSd Bridges, Vol. XVI , p. 223, note (n), and cases 
ther« cited. Tlie mcinonal must reach the Jjuual (rovemnient Board oti 
or before the twerity-lirst day after demand is made. 

(s) The moniurial should be aeeuiiipained by all the original notiei's, 
eaeh indorsed ■with the date of rej'eipt. The procedure referred to m the 
text, aapra, is the only appeal from an order of the local antlionly 
under the Public llealth Aet, 1875 (38 & 39 Vict. c. 56), a. 36 (Bobtnson v. 
Hundrrland Corporation, [1899J 1 y. B. 751 ; NiohoU v. lipping Urban 
< ouneil, [1899J 1 Ch. 844 ; and see p. .596, poat), or under the Public Health 
Aet, 1875 (38 6c 39 Vict. o. 55), s. 62 (ll'c^t Ijaneaahire Rural Council v. 
(igilvy, 1 18f)9J 1 Q. B. 377 ; and see title \Vat?:r Supply). Where an order 
under the Public llealth Aet, 1876 (38 6c 39 Vict. e. 55), s. 150, is made 
by a local authority upon a frontager for paving expenses, and the order 
has been lawfully made, but the amount is iu dispute, the remedy of the 
fiontager is by such appeal; see cases cited in title Highways, Streets, 
AND Bridges, Vol. XVI., p. 223, note (a), ami see IVeat Hartlepool Corpora- 
fio» V. Robinson (1897), 77 L. T. 387, C. A. (local Act case). The assuni^ 
tion in Bournemouth Commisaionera v. Wti'ta (1884), 14 Q. B. D. 87, as to 
auoth^ remedy being available does not seem, in view of these cases, to 
have been well founded. In dealing with an appeal, the Lqeal Govern¬ 
ment Board should give an appellant full opportunity of presenting his 
case, and inform him of the answer of the local authority to &e memorial; 
the Board is not bound to go beyond the complaints in the memorial, but 
its disoretion is not fettered in making inquiries into all the ciFCUnastanoes 
of the ease so as to determine whether the sum demanded was equitable; 
leq B. V. Local Oovemmewt Boardp supra, per Bagqauat, L.J., at p. 317* 
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expenses by the local authority are stayed (t) on delivery to it of 
such copy. 

768. The Local Government Board may make such order in 
the matter as to it seems equitable (a), and may, if it thinks fit, by 
its order direct (b) the local authority to pay to the person proceeded 
against such sum as the Board considers to be a just compensation 
for the loss, damage, or grievance thereby sustained by him (c). 


Part III.—Finance. 

Srct. 1.— Kxppnnea. 

769. As a rnlo, tin expenses of an urban authority under the 
Public Healtli Acts(t/) aie ])ayabU! <uit of the district tnnd(e) and 
the general district rate (./’), but certain exceptions which existed in 
lH7fi as to expenses in boroughs and Jra})rovement Act districts 
are preservi'd (//), the Local (io\ernn‘< nt Board having power in 

and per Ukeit, J., at pp. tlJl, 322 I'lic latter fJif. v. Tjocnl (lorernment 
Board (18S2), 10 Q. B. It, 300, <.\ .\ . at j). 321) expressed a very strong 
opiinnn that “ tho decision of the Local (■oxciumciit Board ia to bo con- 
Bidered as judicial ” ; but in referring to tlio obacrvationa of Burn r, L J. 
(ibid., at pp. 321, 322), Mauikw, in v Wlrral limal Sanitary 

Authority (1886). 17 Q. B. D. 107, at p. 112, said, “ It may be that if a 
party choose to resort to tliat tribunal, he should bo bound by what it does 
But that it should otheiwisc bo i-oiicliisivo is opjtosed to all principle. It 
ia not a court. Mo procodmo is pointed out, and the idea is tliat tho Board 
are to pionoiince wliat judgment they choose though opposed to law aud 
principles of equity, so long aa they liiink it equity. That question is well 
deserving of very earefiil consider.T.tioii." For the applicalion of a local 
Act provision conferring an appeal to the Local Government Board or to 
quarter sessions, see Local Government Board v. Street (1908), 98 L. T. 599, 
H. L. As to appeals to tho Loeal Government Board, see, fintlicr. title 
Highways. Sirekts, and Biudiies, Vol. XVI., pp. 221, 223, 226, 236. 

(f) Public Health Aet, 1875 (38 & 39 Viet. c. 155), s. 2(18 

(a) See note (s), p. 379, ante. Tlio order is to be binding and eonc’ isive 
on all parties (Public Health Aet, 1875 (38 & 39 Viet. e. 5.*.), a. 268); but it 
is only eonelusivo in respect of the giwnnds of complaint mentioned in the 
memorial (SeobrooLe v. Grays Thurroelc Local Board (1891), 8 T L. R. 19). 
It is final,so as to iiieliide up to its date any claim for interest (l\'nlhnqton 
V, Willes (1864), 16 (\ B. (n. s.) 797). 

(b) The direction might possibly be enforced by mandamus, or perhaps 
by indictment (li. v. Walker (1876), L. R. 10 Q. B. 355). 

(r) Public Ilt-aUh Act, 1876 (38 & 39 Viet. c. 55), s. £68. 

(d) For a list of the Public Health Acts, see note (o), p. 361, ante. 

(e) See title Local Government, Vol. XIX., p. 281. 

(/) As to general district rates and incidental matters, see titles Local 
Government, Vol. XIX,, p. 281 ,- Bates and Bating. An urban 
. authority may divide its district or ary street therein into parts for any 
purposes of tho Public Health Acts, including rating (Public Health Act, 
.1876(38 dc 39 Viet. o. 66), s 211 (4)). As to special distiiet i-ates, see 
ibid., s. 319,; title Bates and Rating. As to the pavment of highway 
expenses, see title Hiohwats, Streets, and Bridges, Vol. XVI., p. 126 ; 
and as to the highway rate, see title Bates and Bating. As to the 
payment of the expenses of the sanitary authorities in London, see title 
MsTROPOUft, Vol. XX., pp. 410, 438 — 452. 

(ff) Public Health Act, 1875 (38 & 39 Viot. c. 66), s. 207 ; aud see title 
Local Government, Vol. XIX., p. 280. note (a). 
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eertain (^ircutnatances to make such expenses payable out df the 
district fund and the general district rate (/t). 

Whenever an urban authority has incurred or becomes liable 
for any private improvement expenses («), it may levy on the 
occupier of the premises in respect of which the expenses have been 
incurred, in addition to all other rates, a private improvement rate 
for a period not exceeding thirty years, to discharge such expenses 
with interest (Ic). 

On being satisfied by the report of its surveyor or otherwise that 
money advanced by any jierson for private improvement expenses has 
been duly expeiuled, the local authority may grant a yearly rent- 
charge (/), issuable out of the premises (tn) in respect of which the 
advance was made, and payable by equal half-yearly payments during 
a term not exceeding thirty years (u), so as to secure the repayment 
of the advance, with interest not exceeding 6 per cent, per annum(.i^). 

760. The expenses incurred by a rural district council in the 
execution of the rublic Health Actafe) are divided into general 
expenses and special expenses (d): the former are jiayable out ot 
a common fund raised out of the poor rate of tlio parishes in ^he 
district, while the latter are a sejiaifite charge on each contribu¬ 
tory place (r). Precepts are uddresbed to the overseers of each 


{h) Public Health Act, 1875 (33 & 39 Viet c. 55), 8. 208. 

(t) See title Local Govkrnment, Vol. XIX., p. 281. For foinis relating 
to private improvement oxpeiiscH, see Eucyclnpiedia o( Foinia and 
Prcoi'dcntR, Vol XT., pp 51—59. 

(k) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 213. A proportion 
of the rate may in certain circumstanccB he deducted from the rent {ibid., 
8. 214, 226). The rate may be redeemed (ftiid., a. 215). See also tlad., 
88. 218—226; and, generally, as to private iinprovemout rates, see title 
Katbs and Kating. 

(/) Such a i-entcharge is personal estate (Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 240; and see title RENicifAWGES and Annuities). 
Kentcharges and transfers must be registered as in the case of mortgages 
(Public Health Act, 1876 (38 & 3U Vict. c. 5,)), a 241; and see p. ,38.>, pout). 

(m) In the case of severance, the rent remains a charge upon every 
portion of the premises. A right of action for the rent, although not 
given by the Public Health Act, 1876 (38 & 39 Vict c. 55), s 240, would 
probably lie (see Thomas v. fiylvester (1873), L. R. 8 Q. B. 368). As lo 
rentoliarges and their recovery, see title Rentchakges and Annuities. 

(a) It 18 doubtful whether, after the expiration of the term, arrears could 

be recovered (see iJ. V. AH Wigan {Churchwardens) (1876), 1 App, 

Gas. 011). 

(b) Publio Health Act, 1875 (38 &r 39 Vict. c. 55), s. 240. The provisions 
of the Act as to deducting Irom rent a proportion of private improvement 
rates and as to redemption of such rates (see ibid., ss. 214, 215) apply to 
such rentebarges (ibid., s. 24U). 

(o) For a list of the Public Health Acts, sen note (n), p. 361, ante. 

(d) As to what constitute general and special expenses, see title Local 

Government, Vol. XIX., pp. 336, 336. On the tipphcalion of rural 
district council, the Local Government Board may by order declare any 
expenses to be special expenses (Public Health Acts Amendment Act, 1860 
(63 & 64 Vict. c. 69), s. 49); and see p. 363, ante. . 

(e) Publio Health Act, 1876 (38 & 39 Vict. o. 66), s. 229; and see title 
Local Government, Vol. XlX., p. 336, where “ contributory place ” is 
defined. As to the effect of this provision as regards the supply of watenr 
to each contributory place, and the liability of each contributory place to 
pay income tax on profits, see Wakefield Mural Diatrid Counml v. HdU 
(1912), 28 T. L. B. 689, C. A.; and see title Water Sufflt. 
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cotitrlbufcory place, specifying the sums due in respect of contribtt* 
tions for general expenses and for special expenses, and they are 
required to pay (/) the former out of the poor rate and the latter 
out of a separate rate(^), except \?here the amount required in 
respect of sj^ecial expenses is less than £10, or is so small that a 
rate of less than Id. in the £ would suffice to raise it, when it is 
paid out of the poor rate (h). 

Whenever a rural district council has incurred or becomes liable 
to any private improvement expenses (t), it may levy a private 
improvement rate in the same manner as an urban authority (/•>. 

Sect. 2.— liorrouivtj Powers. 

Bus-Sect. 1 .—Urban and Jiural AutlioriUf*. 

(i.) (leniral Puinrs. 

761. Any local authority (?) may, with the sanction of the Local 
(Tovernmeiit Board (wi)» borrow (h), or reborrow (o), for the purpose 
of defraying any expenses incurred or to be incurred by it in the 
execution of the Public Health Actb(p), or for the purpose of dib- 
eharging any loan under those Acts or the Sanitary Acts(q). 

(/) The ovcrbcers are made pcraoiially liable fur default (Public Health 
Act, 1875 (38 & 39 Vict. c 65), a 231). Aa to the dulica of oveisecra, ace, 
further, litlea Poon J.aw, Vol. XXII., pp. 629, 530; Hates and TtAiiNO. 

(a) Aa to its auseasinont and lexy, see title Rates and Ratino. 

(A) Public Health Act, 1875 (38 & 39 Vict. c. 65), a. 230. 

(t) .See title Locai. Government, Vol. XIX., p. 330. 

(A) Public Health Act, 1875 (38 & 39 Vict. o. 65), a. 232; and see p. 381. 
cate. The proviainna aa tu ruutoharges (see p. .381, ante) also apply. 

(l) See p. 372, ante. 

(m) Where, under any local Act, the sanction of the .Secretary of State to 
any borrowing for aanituiy purposes is r<*quirod, the sanction of the Luc.il 
Government Hoard is required instead (Vubhc Health Act, 1872 (35 A 30 
Vict. c. 79), a 34; Public Heahh Act, 1875 (38 & 39 Vict. c. 65), a. 343, 
Sched, V., I'art. Ill ) A loan (including banker’s overdraft) without 
sanction is invalid (lie Companies Acts, Mx parte TVatoon (1888), 21 Q. B. D. 
301 ; Fell v. Ohatlly Lands (Official Trustee), fl898] 2 Ch. 44, C. A ; A.-O. 
V. He Winton, [1906] 2 Gh. 106; A.-G. v. West Ham Corporation (1910), 
103 L. T. 394). Loans tor a speciho purpose cannot be used for othe. 
purposeH (A.-G. v. West Ilam Corporation, supra). The Local Government 
Board regards p.ayment by instalments a^in the nature of a loau for which 
its sanction is necessary. Sanction Tor a loan should bo obtained bufore 
any expendituie is ineuiii'd,, as the failure to obtain it would necessitate 
payment out of cuiicnl evpeiiditnro. In the case of land, a provisional 
agreement fur purchase should be contingent on subsequent sanction. 
Presh sanutioii is not retiuircd wliero a reborrowing takes place within the 
period for which a loan was originally sanctioned and no luteration in the 
teims of the loan is made, and, if there is a new lender, the mortgage is 
transferred to him. Pur forms relating to loans, see Encyclopedia of 
Foims and Precedents, Vol. VIII., pp. 192—206; Vol. XVI., p. 373. As 
to borrowing by local authorities, generally, see titles Lucal Government, 
Vol: XIX., p. 282 ; Monet and Mo net-Lending, Vol. XXI., pp. 68, 63; 
Mobtoage, Vol. XXL, p. 112. 

(n) A commission for procuring a loan may be charged in the loan account. 

(o) The old lov^n should not be paid off before sanction for reborrowing, 
if necessary, is obtained. 

(p) For a list of the Fublio Health Acts, see note (a), p. 361, ante. 

(q) Public Health Act, 1875 (38 & 39 Viet. c. 56>. s. 233. The term 
** Banitsxy Aets is defined ^see ibid., s. 4) in terms to include the Baths 
and WashhduBM Aots (see note (k), p. 487, post), and numerous Acts 
repealed and re-enacted by the Public Health Aot^ 1375 (38 & 39 Viot* . 
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762 . Money must not be borrowed except for permanent bbct,*. 
works (r), and the sum borrowed, with the balances of outstanding Borrowing 
loans («), must not at any time exceed in the whole the assessable Powers, 
value for two years (0 of the premises assessable within the district Reguiationn 
in respect of which the money is borrowed. Tho loan may be for •« to loww* 
such time, not exceeding sixty years (a), as the local authority, 
with the sanction of the Local Government Board, determines in 
each case, and the authority must cither pay it off by equal annual 
instalments of principal or of principal and interest, or in every 
year set apart as a sinking fund a sum which, invested in authorised 
securities (/>), with acciunulations at compound interest, will be 

o. 65), 8. 4, Sclied. V., Part I.). The provision in the text. p. 3H2, aw/r, 
does not authorise loans to defray expenses incurred under local Acts for 
sanitary purposes. 

(r) These include any works of which the cost ouglit in tho opinion of 
the Local Government Board to be spread over a term of years (Public 
Ilealth Act, 1876 (38 & 39 Viet. c. 65). s. 234 (1) ). Loans for repairs are 
not enterlained by the Board. 

(«) Under the Hanitaiy Acts (see note (q), p. 382, ante) and the Publio 
Ilealth Act, 1875 (38 &i 39 Viet. c. 55), anil Ads eonslnied therewith (8*eo 
note {q), p. 36.6, ante). There is no inonlion of loans under loeal Acts. 

(0 Public Ilealth Act, 1875 (38 & 39 Vie-t. c. 55), s. 234 (J). This is 
construed to mean twice tlio assessable value at any given time, and tho 
Loeal Government Board con-siders th.at “ assessable value,” in tho ease of 
an urban district, means that value for the purposi's of a general disliict 
rate, that is, reckoning certain properlies at the redured estimate of one- 
fourth (see vhul ,R 211 (I)(b)). and, in the case of a rural district, similarly 
for tho purpose of a special expenses rate (see Public Health Act, 1875 
(38 & 39 Vict. c. 55), s. 230) : and see title Ra.tks and Katino. But 
where the expenses would be, in a rural district, general expenses, it is not 
clear that tho limit is not extended to twice the assessable value for the 
purpose of general expenses. Where a proposed loan and balances would 
exceed the assessable value for one year, the Local Government Boiird 
must not sanction the borrowing until an inspector has held a local 
inquiry (Publio Health Act, 1875 (38 & 39 Viet. c. 55), s. 234 (3) ). As to 
local inquiries, see p. 375, ante. In some iuhtanees the limitations have 
been abrogated (see Small Dwellings Acquisition Act, 1899 (62 & 63 Vict. 
c. 44), s 9 (6) ; title Smaix Holdings and Small Dwr-LLiNos ; Housing 
of the Woiking Classes Act, 1903 (3 Kdw. 7, c. 39), s. 1 (2); Uou^ing, 

Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 65 (3); and see 
pp. 523, 627, post). 

(a) The Local Government Board sanctions periods ranging, according 
to the permanency of various works, from five years to sixty years. 'I’he 
maximum period for loans under tho Housing Acts (see note (q), p. 516, 
post) is eighty years ; see note (/), p. 523, post. If a loan is raised for a 
period less than the maximum, the only way to increase the period for 
repayment is to pay oil the old loan by reborrowing. A loon for the 
purpose of discharging a previous loan must not extend beyond the 
unexpired period of the original loan, unless with tho sanction of the 
Local Government Board, and then not beyond sixty years from the date 
of the original loan (Public Ilealth Act, 1875 (38 & 39 Vict. c. 55), s. 334 (6)). 

After the expiration of the period sanctioned for a loan there is no ftower 
to levy a rate for the purpose of any repayment; see B. v. All Saints, 

Wigan (Churchwardens) (1876), 1 App. Oas. 611. 

(b) For the authorised investments, see Trust Investment Act, 1889 
(62 & 63 Vict. c. 32), s. 7 ; Trustee Act, 1893 (56 & 57 Vict. c. 63), 

88 . 1, 2; Metropolis Water Act, 1902 (2 Edw. 7, o. 41 ), s. 17 (4 ); 

Colonial Stock Act, 1900 (63 & 64 Vict. c. 62), s. 2 ; title Trusts and 
Trustrrs. At any time the loeal anthority may appl}[’part or the whole 
of the sinking fund in discharge of the loan, provided it pays into 

.the fund each year the interest on the money so applied (Pnbno Htgltli 
A«t. 1876 (38 39 Vict. 0 , 66), a. 234 (6)}. 
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8 bot. 2 . sufficient, after payment of all expenses, to pay off the loan within 
Borrowinif tlio period sanctioned (c). 

763. An urban authority which borrows to defray private 
Loans to improvement oxpeiiw's, or expenses in respect of which a part only 
/mMovempnt^ district is liable, must make good, as far as it can, the 

^ex^nses. money borrowed, either out of private improvement rates or a rate 
levied in such part (d). 


Ijtmna from 764. The l^ublic Works Loans Commissioners (e) may make 
loans loans to a local authority for the purposes of the Public Health 

mwB^oner™ Acts (/), on tho security of atiy fund or rate applicable to any such 

purpobe8(.^), and may, on tlio recommendation of the Local Govern¬ 
ment Hoard, grant any such loan to be repaid within a period not 
exceeding fifty years (/<>. 

(ii.) Mortfjaga. 


Of rates. ^ 765. Por tlie purpose of becuring the repayment of loans and 

intor(‘st, an urban authority may mortgage to the lender any fund 
or all or any rates out of which its expenses in executing the 


(c) Public lleallh Act, 187.5 (:i 8 & 3i) Yict. c 55), s. 234 (4). In respect 
of loans under sonic local Acts, punrer to supervise the sinking fund is con¬ 
ferred by tUo local Act upon the Local Government Board. Apparently 
tho rcfiuireincnts as to the sinking fund, referred to in p. 383. fiafe, 
might be ctilorccd by mandamus (see B. v. St. Michael's, Pembroke (Church¬ 
wardens) (183^), 5 A<1. & Kl. 603 ; R v. St. Michael's, Southampton (('hurch- 
wntdens) (1856), 6 K. & B 807). Where an urban authoiity haa adopted 
the Public Health Acts Amendinont Act, 1890 (53 & 64 Viet. e. 69), Part V., 
it may, with tho consent of the Local Government Board, exercise any 
power to boirow by the creation of stock (sceffttd., a. 62 ; and title Local 
Government, Vol. XIX , p. 385). As to further facilities given to local 
authorities for dealing with borrowed money and its repayment, see Local 
Loans Act, 1875 (38 & 39 Viet. c. 83) ; Local Loans Sinking Funds Act, 
1886 (48 & 49 Viet. o. 30); title Money and Money-Lending, Vol. XXI, 
pp. 58—63 

(d) Public Health Aet, 1876 (38 fit 39 Viet. o. 66 ), s. 234. But see the 
power of tho local authority to mortgage rates ; see ibid., a. 233, and the 
text, infra. 

(e) The procedure of the Commissioners in granting loans is governed by 
the Public Works Loans Act, 1876 (38 65 39 Viet. 0 . 89), and amending Acta: 
see title Money AND Movey-Lendino, Vol. XXL, pp 68 — 63. As to the 
application of balances of loans, see Public Works Loans Acts, 1878 (41 & 
42 Viet. 0 . 18), s. 4 ; 1881 (44 fit 46 Viet. 0 . 38), s. 9. 

(/) Loans under the Public Works Loans Act, 1875 (38 & 39 Viet. c. 85), 
may be made for works under local and other Acts (Public Works Loans 
Act, 1896 (69 fic 60 Viet. c. 42), s. 2). 

(0 PubUo Health Act, 1876 (38 Si 39 Viet. c. 66 ), s. 242. The maximum 
penod for repayment of the loan is thirty years (Public Works Loans Acts, 
1875 (38 St 39 Viet. 0 . 89), s. 11 ; 1898 (61 Sc 62 Viot. c. 64), s. 5 ), unless a 
recommendation is made by the Local Government Board, which in deter¬ 
mining the period must have regard to the probable duration and continu¬ 
ing utility of the proposed works (Public Health Act, 1876 (38 file 39 Viet, 
e. 66 ), s. 243). 

(h) Ibid. This provision docs not apply to a loan for the expenses of the 
Local Govemment Board in performing the duty of a defaulting local 
authority (ibid .); see p. 379, ante. Power is given to the Public Works 
Loons Commissioners to reduce the rate of interest on loans made before 
1872 (Public Health Aet. 1876 (38 Sc 39 Viet o. 65). s. 243 ; Public Works 
Loans (Money) Act, 1876 (39 fie 40 Viot. o. 31), s. 6 ). The rate of interest 
is now fixed by the Treasury (Publie Works Loans Act, )897 (60 fie 61 
Viet. 0 , 61), s. 1). 
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Public Health Acts (i) are payable, and a rural authority may, when 
the sums borrowed are applied to general expenses, mortgage the 
common fund, and, where they are applied to special expenses, the 
rate or rates out of which these are payable {j). 

766. If any principal or interest in respect of any mortgage of 
rates, at the expiration of six calendar months from the due date, 
and after demand in writing, is not paid, the mortgagee may 
apply (^1 to a court of summary jurisdiction (/) for the appointment 
of a receiver (/H). to whom all rates, or a competent part thereof (n), 
liable to the payment are payable for rateable apportionment 
between the mortgagees, until the principal and interest and 
the costs of the application and of collection are fully paid (,o). 

767. Mortgages must ho made by deed, truly stating the date, 
considoratioji, ainl the time and jiluco of payment, and ‘must l)e 
under the common seal of the local authority (p). A register of the 
mortgages on each rate must be kept at the office bf the local 
authority, and must he open to public inspection without fee (q). 

768. A mortgage may he transforied by deed duly stamped (/•), 

(i) For a list of Mie Public Health Acts, see note (o), p. 301. ante. 

(j) Public Healih Act, 187.5 (38 Ac 39 Viet e r>o). «. 2.33. The giving of 

security appears to be optional ; see 7’. v. her/, f, f 1911 ] I K B. 080, (' A., 
■per Kknnkuy, L .1 , at p. 698. A nioilg.ige ot the rates is personalty; 
seo Jf« Picknrd, Kmsley v. 11894 j 3 (’h. 704, (' A. ; .and. as to 

personal propeity in general, see title 1 ’mi<o\'4L Ptiockiity, Vol. XXII , 
pp. 38.'5 ft »eq. For foiins of moriguge by local antllolltIo^, see linoyclo- 
peedia of Forms and Precedents, Vol. VI , p 310 ; Vol. VIM , pp. 196— 
200 . 

(A) No application may be enteitallied unless tlie sums due to the 
applicant, or to two or more joint applicants, umnunt to £1,000 (Publio 
Health Act. 1875 (38 & 39 Viet c 5.5), a. 239) For a less sum an 
action for a mandamus to make a rate w'ould ho {Wayd v. Lowndes (1859), 
1 £. Af £ 940 ; JJrewry v Barnes (1826), 3 lluss 94). 

(0 The court is required to licar the p.irli«‘s, anil, therefore, pro¬ 
ceedings must be bj Hummons; and see title M lOisTitATrs, Vol. XiX., 
pp. 593 et seq. 

(to) Where a local Act contained no such provision, the Fouit of Fhaiicery 
declined to make an appointment {Bteslon v. Ureat Yarmonih Corporation 
(1872), 7 Ch. App. OS-i). As to the duties of rcceiveis gencially, see title 
Rxokiveks. 

(n) The receiver cannot make the rate, but the duty of the local authority 
to make it may be enforced by mandamus. 

( 0 ) Public Health Act, 1875 (38 & 39 Viet. o. 65), s. 239 

(p) IbuL, s. 236. A mortage ot rates may be according to the form 

J irescribcd or to the like effect {ibid., Sched. IV., Form II; see also the 
orms in the Encyclopaedia of Forms and Precedents, Vol. \'IIl.. pp. 29t) 
—203). As to the stamp duty on mortgages, see title MoKrOAUB, Vol. 
XXL, p. 134; and, as to stamp duty gener.ally, see title Bevevoe. As 
to the non-liability of a local authority whore its olQecr franduleatly 
ufUxod its seal to a mortgage, see Orapp v. East Sionehonse Ijoeal Board 
<1889), 6T. L. R. 501 C. A. 

(«> Publio Health Act, 1875 (38 & 39 Viet. c. 56), s. 237. The number 
and date of each mortgage, and the nanie'> and doscriptionif of the mort¬ 
gagees, must be entered within fourteen days after execution ; Ihe penalty 
for refusing to allow mspection of the register is a sura not exceeding 
£5 (iWd.). 

(r) As to stamp duties on transfers of mortgages, see title MoftTOAOlv 
Vol. XXL, p. 174 

• • H.L.—xxin. 
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truly stating its date and the consideration for its transfer (•). A 
register of transfers of mortgages on each rate must be kept at the 
office of the local nnthority, and within thirty da'vs after the date of 
a deed of transfer, or of its arrival in the United Kingdom if 
executed abroad, it must be produced to the clerk of tho local 
authority for entry, in the register, of its dat(‘ and the names and 
descriptions of the parties (t). 

769. Any land, works, or otlier property pobsessed by a local 
authority for sewage disposal purposes may be mortgaged by it as 
if 5the authority wore the absolute owner, and the moneys so 
borrowed may be applied for any purposes for which loans may be 
made under the I'ublic Health Actsfo), but the mortgagees are 
not responsible for any misapplication (b). 

Si R-'MCT 2 —Joxut Authority. 

770. Joint boards (r) and poit sanitary authorities (c), and the 
local board of health of any m lui sewerago district, and any joint 
sewerage board existing on the lltli August, 1875 (d), have the like 
powers as a local authority of boirowing on the credit of their 
funds or rates or sewage land and plant, and the Public Works 
Loans Commissioners may make loans to tliem (e). 

SUB-Sl,CT. 3 .—Mefrojtoltlan A nthoy 

771. Metinpolitan borough councils(/) may, with the sanctionof 

(«) Public Ilealib Act, 187.') (.‘18 A. .19 Vict c 55), s 238 For form of 
traupfor. see ibid . 8chcil IV , Fot tn I 

(0 Ibii , s 238 The eletk is liable to a penalty not exceeding £20 for 
default {tbtd.) On regl^(l.)t]un the tiaiinfeiee im entitled to the full benefit 
of the oiiginal mortgage, but until entry m the it'gister the local authority 
is not responsible to him {ibid ) If tlic loan has been duly Hanctioxied, a 
local authority is estopped liom challenging tho legality of any debentures 
or other securities issued by it {fVebb v. 11 erne Bay Commissioners (1870), 
Jj. R. 5 Q. B. 642 , Re Bor^otd Canal Co., Poeock's Claim, Tnekett's Claim, 
Carevy's Claim {IHHS). 24 Qi D 85) As to the pioteolion of purchasers 
from loss by forged tiansfers, see the Forged Transfers Act'- 1891 (64 A, 65 
Vict. c 43), and 1892 (66 & 66 Vict. c. 36); title CoMrwiES, Vol. V., 
p. 195. 

(a) For a list of the Public HealLli Acts, see note (a), p. 361, ante. 

(b) Public Health Act,.1875 (38 & 39 Vict. c 65), s 236. Interest may 
be paid out of the rates {ibid ), and, in the opinion of the Local Govern¬ 
ment Board, so may the principal No sanction of the Board is required 
for borrowing under tbtd. Where the sums boi lowed do not exceed three- 
fourths of the pHibhase-money of tho lands, the power of borrowing is to 
be deemed distinct trom and in addition to the general powers of borrow¬ 
ing of the local .luthurity {ibid .): but, if they do exceed such three-fourths, 
the sums borrowed must be taken into account in considering the limita¬ 
tions imposed by ibid., s. 234 ; see p. 383, anie. 

' (o) See p. 37'), ante. 

(d) I.e., the d,ito of the passing of the Pubhc Health Act, 1875 (38 & 39 
Viet. 0 . 66). As to such local boards and joint sewerage boards, see title 
Sewers anit Drains. 

(e) Public U( .iltb Act, 1876 (38 & 39 Vict. o. 66), b. 244. 

(/) For the borrowing powers of the London County Council, see title 
MsTBonoua, Vol. XX., pp. 444—446, and of the City Corporation, see 
tbtd., p. 447» The eRerciw of the borrowing powers for sanitary puiposes 
of the metropohtan borough councils is subject to the general provisions 
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the London County Council (g), borrow for the provision of hoe- 
pitalB(li), mortuaries (i), premises and plant for the collection 
and disposal of house and street refuse (k), and for the purposes of 
any epidemic regulations (1 ); and, with the consent of the Local 
Government Board (wi), may borrow for the purpose of providing 
sanitary conveniences, lavatories, and ashpits (a), premises and 
carriages for disinfection, removal of infected articles (o), buildings 
for post-mortems and inquests (p), and shelter for persons removed 
from their houses in case of infectious disease (q). 

Skct. 8. —ALCOunts and Audit. 

772. The accounts of local authorities and of their committees 
and officers are made up in a form prescribed by the Local 
Government Board (r), and such accounts, other than those of 
municipal corporations, are audited by district auditors (s). The 
accounts of munici}>al corporations, with a few exceptions (t), are 
audited by the borough auditors(ti)- 


applicable to borrowing by such aulhontica; see the Metropolis Manage- 
ment Act, 1855 (18 & 19 Vict. c. 120). ss 189, 185—101 ; and sec title 
Metropolis, Vol. XX., pp. 447—449 

{g) Metropolis Maiiageuient Aet, 1855 (18 & 19 Vicl c. 120), g, 183 • 
Local Government Act, 1888 (51 & 52 Vict. e. 42), s. 40 (8) 

(h) See pp. 432 et Mg , poi»t. 

(i) See title Burial and (’krmation, Vol. 111., p. .566. 

(Jk) PubUc Health (Loudon) Act, 1891, Amendment Act, 1893 (68 & 67 
Vict. 0 47), B. 3. As to the collection of such refuse, see pp. 606,609, poet. 

{1) Public Health (London) Act, 1891 (66 & 66 Vict. c. 76), s. 106 (1). As 
to such regulations, sec p 464, poet. 

(m) No otlier consent is necessary (Public Health (London) Act, 1891 
(56 & 56 Vict c. 76), s. 105 (3) ). 

(n) See p. 602, poet. 

(o) See, further, p. 456, poet. 

Ip) Public Ilealtli (London) Act, 1891 (66 & 56 Vict. c. 76), s. 105 (2). 
As to such buildings, see title Burial and Cremation, Vol. III., p. 506, 

(q) London County t'ouncil (General Powers) Act, 1896 (59 & 60 Vict. 
o. mxxviii.), s. 32. As to such sheltei-, see pp. 454. 459, poet. 

(r) Public Health Act, 1875 (38 & 39 Vict. o 65), a 245 : Local Govern- 
mont Act, 1894 (56 & 57 Vict. c. 73), s. 5$ (1), London Government Act, 
1899 (62 & 63 Vict. o. 14), s. 14: and see titles Local Government, 
Vol. XIX., pp. 244, 260, 283, 323,337,362 ; Metropolis, Vol. XX., p. 461. 

(«) Public Health Act, 1875 (38 & 39 Viot. o. 55), ss. 247, 250; Local 
Government Act, 1888 (51 & 52 Vict. c. 41), s. 71 (3): Local Ooveminent 
Act, 1894 (66 & 67 Vict. c. 73), a. 58 (2), (3 ); London Government Aot, 
1899 (62 & 63 Vict. c. 14), s. 14; see title Local Government, Vol. XIX., 
pp. 244, 260, 284, 327, 363. The accounts of a joint committee of a 
monicipal council and another council not a municipal eonneil are also 
audited by the district auditor (Local Government Aot, 1894 (66 Ss 67 
Viot. c. 73). B. 58 (2)). % 

(t) See title Local Government, Vol. XIX., p. 326, note ( t ). 

(u) Public Healtli Act, 1875 (38 & 39 Vict. c. 65), ss. 246, 260; and sea 
title Local Government, Vol. XIX., p. 324. 
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Public Health and Local Administratioh:. 

Part IV.—Bye-laws. 

Sect. 1. — In General. 

773. In addition to the direct enactments of the various statutes 
governing matters of puldic health and local administration, very 
large powers of providing for other incidental or minor matters 
are conferred upon sanitary-and other local authorities, they being 
empowered by numerous Acts to make bye-laws, either dealing with 
specific mutters or generally for the promotion of good order, 
government, ajul sanitary and other amenities in the areas under 
their control (a). 

774. A bye-law has been said to be an ordinance affecting the 
public, or some portion of the public, imposed by some authority 
clothed with statutory powers, ordering something to be done or not 
to be done, and accompanied by some sanction or penalty for its 
non-observance. FurtluT, it involves this con-sequence—that, if 
validly made, it has the. force of law within the sjihere of its 
legitimate oiieration {h). 

775. Wfiere by any Act passed aftei' 188 !) a power to make 
rules, regulations, or bye-laws is given, the power may, nuloss the 
contrary intention apfiears, ho exercised at any time after the 
passing of the Act, provided that the bye-laws do not come into 
operation until the Act doesfe), 

Bkct. 2. -- llou' Made. 

776. All bye-laws (d) uiade by a local authority ((j) under and for 

(rt) 'I’lic inimciuiiB Bu)»jpcta with respect to whieh Jiye-laws luoy be made 
under tlie I’ublxc Health Act.s and inoorporuted enactments (as to these 
Acts, see note (n), p. 3()l, anle) are referred to in this title, passim, where 
eai;h such matter is dealt with. For metrojiolitau bye-laws, see title 
MKTROPoT.ifl, Vol. XX , pp. 460—-462, and for bye-laws * relating to other 
matters, not especially dealt with in this title, see tlie titles relorred to at 
pp 360, 361, ante For torms of bye-laws, see Kncyclopsedia of Forms 
and Precedents, VoR IX., pp. 09—111; XT., pp. 28—33, XVI., p. 8. 

(b) Kruse v. Johnson, [1898] 2’Q. B. 91, per Lord Russet.l Of Killowen, 
(7 j., at p. 96. 'I'he definition is. however, too wide, as it would include 
Orders in Oouncil and .other orders, rules, and regulations mode by Govern¬ 
ment Depart men ts under statutory authority. Wliat may be postulated 
is that bye-laws tpe a particular class of such subordinate fe^slatioQ, 
distiiiguished from ordinances made by central authorities, ana usually 
requiring to be eonlirmed, or allowed, or not disallowed, by some oentru 
authority befon* having the force of law. Their function is to supple¬ 
ment the geneial law; they should not merely repeat statutory enact¬ 
ments ; see note (r), p. 394, post. 

(c) Intefpietidion Act, 1889 (62 & 53 Viet e. 63), s. 37. 

(d) The iffovi^ious of the PubUo Health Act, 1876 (38 & 39 Viet. c. 66) 
as to bye-laws do not apply to regulations authorised by the Public Health 
Acts, but a*loc.d authority may publish any such regulations in such 
manner as it secs ht (ibid., s. 188). The provisions apply to bye-laws 
made under tlie Publio Health Acts Amendment Act, 1890 (63 & 64 Viot. 
c. 69), s. 9; the Public Health Acts Amendment Act, 1907 (7 Edw. 7,0. 63), 


(e) For note (e), see next page 
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the purposes of the Public Health Act, 1875 (/), must be under 
the common seal of the authority ( 7 ), and the authority may by 
such bye-laws impose upon otrendcrs reasonable penalties (/O, not 

e. 53), s. 9 ; and other Acts incorporated with (see note (s), p. 391, pout). 
or to be construed with, the Public Ilealth Act, 1876 (38 & 39 Viet. 0 56) 
(see note { 7 ), P 3(15, nu/p), to f»ye-law 8 under the Public Ilealth (London) 
Act, 1891 (54 & 55 Viet. c. 7(1), s 114 (see title Mkthopolis, Vol. XX., 

р. 460); tlie Housing of llio Working 01cas.seB Act. 1885 (48 & 49 Viet. c. 72), 
8 . 10 (see p. 616, post ); the Housing of the Working (’lasses Acts, 1890 to 
1909 (see pp. 516 et t<eq , post ); the Museums and (lymnasiuins Act, 1891 
(54 & 65 Viet. e. 22), s. 7 (see p. 592, post); the Public Libiaries Act, 
1901 (1 Kdw. 7, e. 19), a. 3 (sec p. 591, post); the Siniill Holdings and Allot¬ 
ments Act, 1908 (8 Edw. 7, c. 36), s. 28 (rule.s a« to allotments) (seo title 
Allotments, Vol. I,, p. 352); the Brine Pumping (Compensation for 
Subsidence) Act, 1801 (54 & 56 Viet. c. 40), s. 48 (see title JIinl.s, 
Miner \i.s, vm) QfrvKuiKS, Vol. XX., pp 580, 681); the Factory and 
Workshop Act, 1901 (1 Edw. 7, c. 22). s. 15 (see title Factories anx> 
Shops, Vol XIV., p 470), the Local (lovornmcnt Act. 1894 (56 & 57 Viet. 

с. 73), s. 8 (1) (d); the Commons Act, 1899. (62 &, 63 Viet. c. 30), s. 10, 
and the (Ipeu Spaces Act, 1906 (6 Edw. 7, 0 . 25), s. 15 (2) (e) (st'e titles 
Commons and Kioiiis oi- ('ommon, Vol IV., pp. 611 el seq . Open Spaces 
ANT> Recre.\tion (Jround.s, Vol XXI., p 584); the Jioooinotivea Act, 
1898 (61 Si 62 Vict. e 20), s. 6 (see title Stklet ani> Aerial 'I’rm’fic) ; 
tlio 'IVamwiiys .Vet, 1870 (33 & 34 Viet. e. 78). s. 48 (niles and i(guhitions) 
(see title Tramways am> LronT Railways); and thp.\ are often applied to 
bye-laws made under proMsioiial ordeis and local .\e(s finder the pio- 
visiona as applied, the Secietaiv of iStale is sonietimes the eontirming 
authority, as, tor in-.i.itiee, in (he PuMie ilealth Acts ATueiulniont Act, 
1907 (7 Edw. 7, 0 . 53), s 82 (.seashoio), and ilnd , s 83 (pioinenades); see 
ibvl, s. 9; titles SiKiii.r .wo Aikwl Ti<\hic; W \i i;us wo VVxier- 
covR.si.ri ; and nee Public lleaKh Acts Vmendmont Act, 1907 (7 Edw. 7. 
c. 53), 8. 85 (seivanfs’ legihtiies); (itlo Work .xni> LxuoTiR. There are 
special provisions under other Acts with lespeet to bye-laws, as, loi 
instance, the Advcitisements Regulation Act, 1907 (7 Edw. 7, e. 27), s 3 
(see p. 390, post) ; the Petroleum Act, 1871 (34 A 35 Viet c 105), s. 4(Gee 
p. 572 , post); and the Public Health .Vets AmojidnieiU A<t, 1890 (53 & 
54 Vict. e. 69), s. 13 (telegraph wires) (see titles Hiouwxys, SiKKfiT.s, an» 
Bridges, Vol. XVI., p. 260; Teleobapms and n’ELr.riioNEs) 

(e) See p. 372, ante. 

If) 38 A 39 Viet, c 55, and the subsequent Acts to be eonstiiied there- 
witn (seo note ( 7 ), p. 365, ante) , and see note («), p. 391, post. Uyo-laws 
under rejiealed enaetments and not ineonsistent with the Public Health 
Act, 1875 (38 A 39 Vict c. 55), as 315, 326, are deemed bye-laws under 
the Act (tbtd., s. 326); but upon an urban disirict (lecoming a borough 
(see title Local (tOvewnmenp, Vol. XI.X., p 311), bye-laws are not con¬ 
tinued in force (seo Pubb'c Health Act, 1875 (38 & 39 Vict. e. 55), s 310), 
unless expressly saved by a scheme under the Municipal Corporations Act, 
1882 (45 & 46 Viet. c. 60), ss. 213—218. Any bye-law may be altered or 
repealed by a subsequent bye-law (Public Health Act, 1875 (38 & 39 

see Hie similar provision iu tiie Interpretation Act, 1889 (52 A 63 Vict, 
e 63), 8 . 32 (3). 

( 7 ) Public Ilealth Act, 1876 (38 A 39 Viet. 0 . 66 ), s. 182. As to seaHog 
by parish councils and parish meetings w hich have no common seals, see 
Local (lovernmont Act, 1894 (56 A 67 Viet. e. 73), ss. 3 (9), 19 ( 11 ); title 
Local Government, Vol. XIX., pp. 241, 256. It follows Irom the require¬ 
ment referred to in the text, snpra, that the formal making of bye-laws 
cannot be delegated to a committee. 

{h) The bye-laws must be so framed as to aUow of the recovery of any 
fum less than the fuU amount of the penalty (Public Health Act, 1876 
(38 A soviet, c. 66 ), s. 183). The penalty should be fixed by the bye-law, with 
a proviso allowing its redaction: see also the Summaiy Jurisiliction Act, 

^ 1879(42 A 43 Viet, c 49) a 4: title Magistrates. Vol. XIX., p. 603. 
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exceeding €5 for each o/!'ence and, in the case of a continuing 
offence (i), a further penalty not exceeding £2 for each day after 
written notice of the, offence has been given by the authority (k). 

777. A council (0 of a borough (w) or county (w) may make 
bye-lawsi nforcoable by penalties not exceeding £*•')(l>), for the 
good rule and government (r/) ot the borough or county (r5. 

No greater peualties than those specified may be imposed by byo-Iaw 8 
made uiutei any inoorporated enactment (Public Health Act, 1875 (38 & 39 
Viet. 0 . 65), B. 183); and hoe ("aider ntul llebble havigation Co. v. Pilling 
(1846), 14 M. & W. 76. As fi> the recovery of penallies, see pp. 367 
et seq., ante. 

(i) Ab to continuing offence'^, eee the provision in lespeet of bye-laws 
as to new buildings, leOiod lo at p. 12 .'', post, and the cases cited in 
note (d), tbid ; and, as to wliat is a com inning offence, see, iurthei, titles 
Limitation of Arnoss, Vol. XIX., p J'lS, Xi i.s r V^d. XXI., p 560; 
PoBUO Ai niouniiis wo I'lmrir OinCF.es, p. .346, ante. 

(A) Public He.ilth Act, 1875 (38 A 39 Viet, c ,55), s. 183. Apparently 
notice may be given, and .i pv'isou convicted, tor a continuing offence 
altbough there has been no conviction foi tin* origmal olLneo ; see London 
County ("oinicil v. Wo)ley, 11804] 2 Q. U 826 

(l) At least two-tbiids o1 the whole niimbei ot the council being prceent 
(Mnnicipal f'oiporations Act, 1882 (43 & 46 Viet. c. 50), s 23 (2) ) 

(m) Including a metropolitan borough (London Ooverninent Act, 1899 
(62 & 63 Viet. \ 14), s. 5 (2), Selied. II., f’art II ; and see title Metropolis, 
Vol. XX., pp. 402 et seq. 

(n) Local (lovernmcut Act, 18H8 (51 A- 52 Viet c. 41), as. 16 ( 1 ), 75. 
Bye-laws made by :i county council have no foiee or effect within any 
municipal borough (ibid , s. 16 ( 2 )). 

\o) Tne power to make bye-laws implies a ]>ow'er to repeal and alter 
them bv others duly in<ide {R. \ Ashwell (1810), 12 K.ist, 22 , J?. v. West- 
wood (1826), 4 B. & (’ 781.806). 

(p) Recoverable summarily (Municipal f'oiporatioiia Act, 1882 (45 Se 46 
Vict. c. 50), s 23(5)). As to summary proceedings, see lule Mmiisi kites, 
Vol. XIX., pp. 671 et seq. 

(q) Tho bye-laws may not regulate the use of bicycles and similai 
machines (Local Government Act, 1888 (51 Ar 52 Vict o 41), s 86 ). Ah to 
such machines, aec title bruEET and Aerial 'J’HAn ic. 

(r) Municipal GorporaUons Act, 1882 (45 & 46 Vict. c. 50), .s. 23 (1), 
(2), (5). Under the same enactment bye-laws as to certain nuisances may 
al^ be made, but they are snbiect la the luovisioiis of the Public Health 
Act, 1875 (38 A, 39 Viet, c 55), and are oonliimeU by tho Local Government 
Board (Muilui]mI (Vu positions) Act, 1882 (45 & 46 Vict. c. 50), b. 23 ( 6 ), 
and the Pubhu Health Act, 1875(38 & 39 Viet. c. 65), b. 187). Bye-laws 
made undei Ai-ts lepeaiid by the Municipal Corpoiations Act, 1882 
(16 & 46 Viet e 50), weie kept in force (Municipal Corporations Act, 1882 
(46 & 46 Vicl c, 60), a. 2‘60 (3) ). Bye-laws dealing specifically with 
nuisances witiim the meaning of the enactment have seldom been made, 
and tho distinction betwi en them and bye-laws for good rule and govern¬ 
ment is Bometiracs contused; see Mantle v. Jordan, [1897] 1 Q. B. 248. 
Many byo-laws lor good rule and government dealing with offences in streets 
Jiave been befoie the courts. In Thomas v. SutUra, [1900] 1 Ch. 10, C. A., 
.Ieune, P., at ]) IG, said, I should hesitate long before saying that a 
raunicipality li.ul not a perfect right, and indeed a duty, to deal with 
uiatters which .iffect tho respeotabuity and moral conduct of the persons 
in their strceca that ia, in so far as they ore mattcis of public interest and 
affect the pciseua who use the streets.” In the following citation of 
oases relating to matters in or near streets or public places, it is stated 
where the bye-law was held to be invalid:—annoying passengers (l^osk 
V. Finlay (1001), 66 J. P. 183 (invalid)): betting newB(jSeott v. PHUnsr, 
[1904] 2 E. B 856 (invalid) ); football (Pearson v. Whitfield (188S), 
62 J. P. 708) i juvenile vendors (Macdonald v. Loehreme (1887), SI ^ 
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778. Bje-lawB under the Public Health Acts (s) have no effect 
imtil confirmed by the Local Government Board (t); and before 


J. P. 629 (invalid) (see note (t), p. 395, post)) ; Ufj^hts on vehicles 
{Walker y. Stretton (1896), 60 J. P. 313 ; William v. Groves (1806), 12 
T, L. R. 460 ; Adamson v. Mills) (1900), 16 T. L R. 186 ; see now Lights 
on Vehicles Act. 1907 (7 Edw 7, o. 45), and title PTiir.RT and Aerial 
Traffic) ; litter {Batchelor v. Slurley (1905), 93 L. T 639) ; music {It. v. 
PoweU (1884), 48 J. P. 740; Johnson v. Croydon (Corporation (1886), 16 
Q. B. D. 708 (invalid); Munro v. Watson (1887). 57 L. T. 366 (invalid) ; 
Booth V. EoweU (1889), 63 J. P. 878 ; Brovonsconbe v. Johnson (1898), 78 
L. T. 266 ; reheard sub nom Kruse v. Johnson, [1898J 2 Q. B. 91) ; music 

f eneraJly in borough {Southend-on-Sea Corporation v. Davis (1900). 16 
L. R. 167); offensive language {Strickland v. Uayes, [18961 1 Q- B. 
290 (invalid); Mantle v Jordcm, [1897] 1 Q. B. 248 ; and see Gentel v. 
Bapps, [1902] 1 K. B. 160); roundabouts, swings etc. {Teale y. flarris 
(1896), 60 J. P. 744; see also Public Health Acta Amendment Act, 1890 
(63 & 64 Viet. c. 69), s. 38; title Highways, Streets, and Bridges, 
Vol. XVI., pp. 117, 118, 161 et seq., 208. 227 et seq., 266 et seq.) ; shouting 
and hawking (Innes v. Newman, [1894] 2 Q. B. 292). A byc-law pro¬ 
hibiting the sale of unwholesome food and providing for its seizure has 
been upheld {ShiUito v. Thompson (1876], 1 Q. B. D. 12); and see titlfi 
Pood and Drugs, Vol. XV., pp. 36, 40. 

(«) For a list of the Public Health Acts, .see note {a), p. 361, ante. Such 
byo-Iaws include bye-laws under the “ incorporated enaetmenta,” namely, 
the Towns Improvement Clauses Act, 1847 (10 & 11 Vjct. e. 34), s. 128 
(slaughter-houses), see note (/), p. 660, post, the Town Police Clauses Act, 
1847 (10 & 11 Viet. 0 . 89), s. 68 (hackney carriages), see title Street and 
Aerial Tkaffic ; the Town Police dauscs Act, 1847 (10 & 11 Viet. o. 89), 
B. 69 (public bathing), see p. 500, post; tlic Markets and Pairs Clauses Act, 
1847 (10 & 11 Viet. c. 14), s. 42 (markets), see title Markets and Pairs. 
Vol. XX, p. 23; Public Health (Confnmation of Byelaws) Act, 1884 
(47 & 48 Viet. c. 12); and see note (d), p. 388, note {/), p. 389, ante. The 
Public Health (Confirmation of Byelaws) Act, 1884 (47 & 48 Viet c. 12), 
made unnecessary any confirmation, allowance, or approval of any byc-law 
made under the incorporated enactments by reason of their ineorporatior 
with the Public Health Act, 1876 (38 & 39 Vict. c. 65), or the repealed 
Sanitary Acts (see note (</). p. 382, ante), or auy local Act or provisional 
order, other than the confirmation of the confirming authority (Public 
Heal^ (Confirmation of Byelaws) Act, 1884 (47 St 48 Vict. o. 12), 
8 . 8 ), namely, the Secretary of State before, and the Local Government 
Board after, the 19th August, 1871 {ibid, s. 2). There is a saving for 
bye-laws previously confirmed in pursuance of the special provisions 
applicable to the incorporated Aets, and for bye-laws under local Acts with 
special provisions {ibid, s. 4). Those special provisions, although not 
expressly incorporated with the Public Health Act, 1876 (38 & 39 Vict. 
c. 6 ^, or the Sanitary Acts, had been held to apply ( Wallasey Tramway Co. 
y. Wallasey Local Board (1883), 47 J. F. 821); see ^so note (0, ta/ro, and 
note (d), p. 388, ante. 

(t) Confirmation, allowance or approval by any other authority is not 
required (Public Health Act, 1876 (38 & 39 Vict. o. 56), s. 184), Where, 
in any local Act, confirmation by the .Secretary of State of any bye-laws 
for sanitary purposes is required, confirmation by the Local Government 
Board is required instead (Public Health Act, 1872 (36 & 36 Vict. c. TO), 

8. 34; Pubhe Health Act, 1875 (38 & 39 Vict. c. 56), s. 343, Sohed. V . 
Part III.). For instances where the Secretary of State is substituted 
for the Local Government Board as confirming authority, see note (cZ), 
p. 388, ante. Although, where so enacted, such coufirmalion, allowance, 
or approval, or non-disallowance (see p. 392, post) is essential to a 
b^law having effect, it does not render a bye-law valid which is in 
other respects invalid {Etwood v. BuMoek (1844), 6 Q. B. 383; B. y. 
Wood (1856), 5 E. & B. 49; Kruse v. Johnson, supra). *The Local 
^YerUment Board has issued instructinim for submitting bye-laws or 
regulations, and requests that proposals of local authorities should in 
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coiifiiTDiation at least one calendar (ti) month's notice of intention to 
apply for confirmation must be given in one or more local 
newspapers circulating in the district to which the bye-laws relate, 
and for one calendar («) month at least before the application a copy 
of the proposed bye-laws must be kept at the oftice of the local 
authority, and bo open during office hours to the in.spection of the 
ratepayers of the district without fee or reward («). 

779. llyo-Iaws as to good rule and government do not come into 
force until the expiration of forty dayB(/i) after a copy has been 
fixed at the town liall(c), and until the same time(rf) after a copy, 
sealed with the corporate seal, has boon sent to the Secretary of 
Stateic); w’itVun that tiniotd) the bye-law or any part is 
disallowed by Order in ('ouncil, the bj e-law or part so disallowed 
does not come into force (/). 

780. Jtyp-laws made by a local authority under the Public 
Ifealtli Acts(f/), or for the same or similar purposes under any local 
Act (/<), must be printed and hung up in the office of the authority (»), 

(lio firni instance be siibniitlcil in ilratt (duplicate) for preliitiiiiary 
approval beforo a)iy formal steps are taken in compliance witb the 
Btatutoiy rcquiiemcjjls. The Hoard has also issued numerous stuies of 
model clauses lor the assistance of local authoiilu's proposing to make 
liye-laws (to which leterenco is hereafter made in connection with the 
]»articulai subject-matters dealt with at ])p. 417. •ioSi, 490, .'501 507, 611, 
.'■>1(5. 691, 601, 608- 61(1, povt), and supplies draft foiins of the series for use 
by local aulboiilics. AVhcri llie terms of a jiroposod scries bave been 
settled, the lequirements noted m the text, supui, have to be complied 
with, and any objections whicli may be made by interested ratejiayers are 
considered by tbe Local (lovernment Hoard befuic appending t he certificate 
of confiiIllation. 

(ii) Interpretation Act, 1889 (62 & 53 Viet e. 63), 8. 3. 

{(i) On the application of a latepayer, the clerk to the authority must* 
tiiriusli him willi a copy ol the piojiosed byo-lav\s, or any part theroot. 
on jiayiuent ot fid. for eveiy 100 woids (Public Health Act, 1875 (38 & 39 
\'iet. c. 55), a. 184). A ratepayer imiy make any representation to the 
Jjocal tjo\eminent Hoard belore confirmation ; see note (t), p. 391, nntr 

(b) The forty <lavs commenee on the day succeeding th.it on which the 
notice is first lix<-d (Municipal Corporations Act, 1882 (15 A 16 Viet. c. 6 i), 
s. 230) ; see title-. Local (toveunmbnt, V'ol. XIX., p. 314, note [g); 
'ITmk ; STATin s>. 

(f) In some emi'-picuous place on or near tlie outer door of the town 
ball, or, if tlieri- is no town ball, in some coiispiciiouH place in the borough 
(Municipal Corpor.Uions Act, 1882 (16 & 46 Viet. c. 50), a. 232) or county 
(Jjocal iTOvernmeiil Act, 1888 (51 &r 52 Viet. c. 41), ss 16, 76). 

(d) If this time is enlarged, the bye-laws do not oome into force until after 
the expiration ol that enbirged time (Municipal Corporations Act, 1882 
(45 A- 46 Viet c 50), ss. 23 (4) ). 

(c) The Home Sieietary has issued a si'ries of model clauses. A draft 
ot any proposed bye-J,aws should in the lust instance bo submitted to him, 
hu as to settle (heir terms before the formal statutory steps are taken. 
Bye-laws made by a county eounoil as to good rule and government are to 
be sent to him, and do not require eunfirmatiou by the Local (lovernment 
Hoard {Utriekhind v. llnyes, [1896J 1 Q. B 290). 

if) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 23 (3), (4), 

\g) Pot a list of the Public Health Acts, see note (a), p. 361, atda. 
These bye-laws include bye-laws under the repealed jSauitary Acta wlu'iffi 
were kept in force (Public Health Act, 1876 (ife & 39 Viet, c. 56), s. 326); 
and see nate {/), p. 389, ante. 

(ft) See filing v. Bhyl Improvement Commieeionerx (1878), 3 C. P. D 27S. 

(t) Destruction or injury of any board on which any bye-law is iusorilted, 
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and a copy must be delivered to cany ratepayer on hid application; 
and, where made by a rural authority, a copy must also be sent to 
the overseen? of every parish to which the bye-laws relate, to be 
deposited with the public documents of the parish (A), and to be 
open to the inspection of any ratepayer at all reasonable hours (/). 

781. A copy of any bye-laws made by a local authority other 
than a toAvn council, sigiud and certified by the clerk to be a true 
copy and to have been duly confirmed, is, until the contrary is proved, 
conclusive evidence in all lej?al procoedinHs, of the due making, 
confirmation, and existence of the bye-baws (><<). A copy («) of 
any bye-law made by a town council, if authenticated by the 
cor])orate seal (o), is, until the contrary is proved, sufficient evidence 
of the duo jnaking and existence of the bye-law, and, if so stated in 
the copy, of its having been duly approved and confirmed (p). 

Sbot. y. -Validity. 

782. A bye-law must be— 

(1) iutra mrn of the authority who makes ii (q); 

if het up by the local authority, is punishable by a i)eiialty not extccdiiur £5 
(Public Health Act, 1875 (.^8 A' 39 Viel c 5,')), s 300). As to publication 
of bye-lawB with respect to liaths and washhouse'i, st‘e p. 500, pott, and sec 
note (wi). P- 4!>9, pout. Printed copies of market bye-laws must be oon- 
Bpieuously exhibited in the market (JMiblie Health Act, I87.'i (38 Ac 39 
Viet. 0 . 55), s ]')7): and see title Makkcts wd P\iks, Vol XV,p. 25, 
note (m)). 

(A:) As to the custody of tliese documents, see title Fjik vl OovEltv- 
MHNT, Vol. XIX., p 2.')3. 

(1) Public Health Act, 1875 (38 & 39 Viet. c. 65). s 185. Xon com¬ 
pliance w'lth this provision ivould not, apparently, invalidate bye laws 
(Duncan v. KniU (1907), 96L. T 911) 

(t») Public Health Act, 1875 (38 & 39 Viet. e. .-jS). s 186 

{») Written or printed (Munieixial Corp()latlon^ Ai t. 1882 (15 & 46 Viet 
c. 60), BS 7, 24). 

(o) See ibid., b. 7. As to the use ol tii<‘ seal anti teiideriii!' in evideiiee a 
fuiged copy ot bye-laws. Bee title Ijocai. GuvisiiiN'MI.nt, ^'ol. XIX , p 328, 
note (p). 

(p) Municipal (’orporations Act, 1882 (45 & 46 Viet. c. 50). b 24; 
Booinson v. Gregory. (1905| 1 K. JJ 534. 

(q) “ The Local Hoartl hail no right to make a bye-law investing them¬ 

selves with power beyond (hat confeired on them by the Act ” (Brown 
V. Holyhead Local Board of BeaUh 1 H. & C. 601, per Polt.ock, 

C.B., at p. 606). Byo-laws embodying the following matters have been 
held to be uUra vires, namely; piohibiton ot Sunday navigation where 
a company was empowered to make byo-laws “ for the good and orderly 
use of the navigation " (Voider and Hehble Navigation Vo. v. Billing (1846), 
14 M. & W. 76); removal of snow from footpaths, where the enactment 
referred only to “ dust, ashes, rubbish, tilth, manure, dung and soil ’* (&. v. 
Wood (1855), 5 E. & B. 40) (this is now met by the terms of the Public 
Health Act, 1876 (38 & 39 Viet. o. 56), s 44 ; see pp. 6(>8,609, post); prohibi¬ 
tion of building, before kerb of footpath put in, considered ultra vires of 
Public Health Act, 1875 (38 & 39 Viet. o. 66 ), s. 157 (see p. 416, post ; 
Budlandv. Sunderland Corporation (1884), 52 L. T. 617, per JIawkins, J.. 
at p. 620); proHibition of building before roadway made for access to privy 
imd ashpit (Vatte V. Oarston Load Board (1867), L. li. 3 Q. B. 6 ); prohibi¬ 
tion of flshiim without regard to statutory qualiflcationB (Wood r. Venton 
(1890), 64 J7 P. 662); compulsory Ucensmg of proprietors (not acting 
aa boatmen) of jtleaaure boats (Byrne v. Brown (1893), 67 J. P. 741); pro- 
h|]bition in effect where enactment authorised regulation (ParJm ▼- 
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SKof. 8. (2) not repugnant to the law of England (/); 

Va3ldlty. (8) certain in its terms and positive («); and 
““ (4) reasonable (0* 


Bournemouth (Corporation (1902), 86 L. T. 449; Moorman v. Tordo^ 
(1908), 98 L. T. 416). 

(r) “ All by<*-laws which are coutnu-y to the laws or statutes of <ho realm 
ate void and ot no effect” (Lomlon'k ((Jhimiberlain) Case (1690), 6 Co. 
Rep. 02 b, 63 a); and bye-laws under the Public Health Acts (see note (a), 

р. 361, ante) aie to be of no ” ofleefc if repugnant to the laws of England 
or to the provisions of this Act ” (Public Health Act, 1876 (38 & 39 Viet. 

с. 66), s. 182). As to bye-laws under repealed enactments, see note (/), 
p. 389, ante, and see note («), p. 391, ante. But ” a bye-law must 
necessarily suporadd sonu-ihing to the common law, otherwise it would 
be idle ” {If. v. Saddlers' ('o (1860), 3 E. & E. 42, Ex. Ph., per Martin, 
J., at p 80; see Edmonds v. Watermen and lAghtermen's Co (illaster, 
efo.) (18.6.6), I Jur. (n. a.) 727 “A bye-law is not repugnant to the 
general law meioly because it creates a new' offence, and says that 
something shall be unlawful which the law does not say is unlawful. 
It is repugnant if it makes unlawlul that w'hich the general law says 
is lawful, it it expressly or by necessary iin])lioation professes to alter 
the general law of the laud .... if it adds something inconsistent 
with the provisions of a statute creating the same offence; but it it 
adds something not inconsistent, that is not sufficient to make the bye¬ 
law bad as repugnant” {Oentel v. Eappe, fl902J 1 K. B. 160, per 
Channklt,, J., at p. 166). These considerations soem equally applicable to 
the provisions of local Acts. As to such inconsistent additions, see Bearden 
V. Townsend (1865), L. 11. 1 Q. B. 10 ; Bentham v. Hoyle (1878), 3 Q. B. 1>. 
289 ; London and Brighton Rail. Co v. Watson (1878), 3 C. P. l5. 429 ; 
Purvis V. Wimbledon and Putney Commons Conservators (1890), 62 L. “I’. 
629. As to additions which, although more stringent than, wete held not 
inconsistent with, the statutes, see Thomas v. Sutters, 11900] 1 Ch. 10, 
C. A. ; Batchelor v. Sturley (1905), 93 L. T. 539 : J)a Prato v. Partick (Pro¬ 
vost), [1907] A. C. 153 ; Ttiffiey v. 2Vrfc (1906), 96 L. T. 24. A bye-law speci¬ 
fying a mode of construction of street channelling was held not to be 
repugoRut to the Public Health Act, 1876 (38 & 39 Vict. c. 56), s, 160, or 
the Private Street Works Act, 1892 (5.6 & .66 Vict. o. 57), ss. 6, 7 (Leyton 
Urban Council v. Chew, [1907] 2 K. B. 283); and sec title niGiiWAV.s, 
Streets, and Buiuors, Vol. XVI., p. 237. In Strickland v Hayes, [1896] 

1 Q. B. 290, a bye-law prohibiting obscene songs and language in or nciu 
streets or public places or adjacent lands was held invalid, as it did not 
make the offence contingent upon there’being annoyance to the residents 
or passengers, as in the Town Polled Clauses Act, 1847 (10 & 11 Vict. o. 89), 
B. 28 ; see also Busson v. Dytton (No. 2) (1911), 104 L. T. 601. Stricklar^ 
V. Hayes, supra, was distinguished in Thomas v. Sutters, supra, where a 
bye-law that no jierson shoiud frequent and use any street or other public 
place for betting was held not repugnant to the Metropolitan Streets Act, 
1867 (30 Si 31 Vu-t. b. 134), s. 23, and was doubted in Gentel v. Rapps, 
supra, where a bye-law absolutely prohibiting obscene or offensive 
language in tramcars was held not repugnant to the Town Police ClauseB 
Act, 1847 (10 & 11 Vict. o. 89), s. 28, above referred to; see also Kruse v. 
Johnson, [1898] 2 Q. B. 91; and see note (t), p. 305, post; White v. 
Morley, [1899] 2 Q. B. 34. As to betting in streets, see Street Betting 
Act, 1906 (0 Edw'. 7, c. 43); title Criminal Law and Procedure, 
Vol. IX., p. 561. A penalty imposed by statute for an offence cannot be 
increased by bye-law (Colder and Hebble NavigaUon Co. v. Pitting (1845), 
14M.& W. 76). 

(«) A bye-law should clearly indicate what is required to be done or not 
done by the persons concerned, and be expressed as a command, and not 
06 a mere cotmsel of perfection. “ From many decisions on the subject 


(t) For note (f) lee next page. 
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it would Beem clear that a bye-law to be valid must, among other oonditioiiii 
... be certain ; that is, it must contain adequate information an to the 
duties of those who are to obey ” {Kritsi v. Johmon, [1898] 2 Q. B. 91, per 
Matbxw, J.‘, at p. 108, quoted with approval in Na$h v. FiiMiy 
(1902), 86 L. T. 682, by Lord Alverstone, C J., at p. 683), where a bye-law 
that “ no person shall wilfully annoy passengers in tho streets ” was held 
void for uncertainty, as other bye-laws m the series dealt with specido 
nuisances, and there was nothing to show what the bye-law was intended to 
prohibit; see also Scott v PHliner, |I904] 2 K H. 8.';6; Treasure Co. 
V. Bermondsey Borough Couneil (19(i4). 68 .T. P. 206. But a bye-law 
prescribing that “ the several places in the district wliere painted boards 
shall fioni time to time bo placed . . . shall lie the stands for such number 
of carriages, etc. as shall lie mentioned on such boards ” {BUtekpool Local 
Boa/rd of Uenlth v Bennett (1869), 4 H. & N. 127) and a bye-law requiring 
tho channels of new streets to be const meted either of nanite cubes laid in a 
bed of concrete at least six inches in thickness or otherwise in a suitable 
manner and with suitable materials (Leyton Urban Council v. Chew, (1907] 
2K. B. 283) were upheld as of sufficient certainty ; and see Ihtnning v. 
Maher (1912), 106 L T. 84ti (bye-law requiring lamp solely for illuminating 
dial of taximeter). The penalty must be eeitain, but the fixing of a 
maximum with a power ol mitigation does not iuiiinge this canon (Piper 
V. Chappell (18t,'i). 14 M & W. 024) The poisons upon whom tho duty 
of compliance with bye-laws is imposed should be clearly iudicated in 
the bye-laws, 'riiis is specially necessary where the duty is to do, rather 
than to forbear from doing. The Local (Jovernmont Board, in its Circular 
Letter of the 2.“itli July, 1877, to urban authorities, leleis to the necessity for 
the use of certain and dclinite language in bye laws, and .states that it ha.s 
been called to criticize byc-hiws wliieli, while purporting to lay down rules 
enfoTceablo by penalties, ignore the nece.ssaiy details, and substitute vague 
conditions, which render compliance with the bye hiws deiicndent upon 
the approval, by the sanitary authority or their olhceis, of tho mode of 
pTOCceuing in each case ; that aurh bye-laws also are open to objection 
on the gionnd of unceitainty, and they do not fulfil tho purpose for 
which the power of making bye-Iavvs was conferred upon sanitary authoii- 
tios; and that tho Boaid thinks that every petson who, by neglect of the 
rules which a byelaw is intended to pieseiibe, may be rendered liable 
to a penalty, is entitled to demand from those who impose such rules a 
clear statement ot the course ol action which must be followed or 
avoided. 

(t) Slattery v. Naylor (1888), 13 App. Cas. 446, T. <J. ; Biownscombe v. 
Johnson (1898), 78 it. T 265 (see note (r), p 39<), ante) ITntil 1898, the 
test of reasonablciK 88 was applied sometiuies with uiicertanitj and often 
with stringency. Bye-law's piohibiting, in streets or public places, without 
a licence u-om the mayor, entertainment booths (Elwcod v. Bitllock (1844), 

6 Q. B. 383), and music or preaching (Munro v. IVatson (1687). .'ij J. P. 
660), have been held unreasonable, as ha\ e byo-laws which prohibited in 
boroughs the keopingof swine from May to l)ctober(7fvei'd/v. 6Jirtp<s(18Cl), 

3 L. T. 669); street music on Sundays (Johnson v. Orogdon, Coipomiioti 
(1886), 16 Q. B I). 708). and sheet trading by childien at night ( MacdonaUl 
V. lA>rhrane(lBiil). 61 J. P 629; see title luvvNTS AMD OhildREN, Vol. XVII., 
p. 162), where the byc-laws did not make it a condition piecedent that 
nuisance or annoyance should be caused. But in Kruse v. Johnson, 
supra, a bjo-law which prohibited any person from ^ilaiiiig music or 
afTi t nn g withui fifty vards of any dwcllin,; house after being requited l^y a 
oonst^le or inmate to desist was held not unreason abb* allliunghit was not 
confined to aotscausing an annoyauccoi nuii»ai*ce. A distinction wasdrawn 
in tJiat case between byc-laws made by trading companies and bye-laws 
made, under ample statutory safeguards, by local autliorilies elected by a 
popular vote. Bye-laws of public representativo bodies “oftght to be sup¬ 
ported if possible. Theyought to be,as lias been said, * benevolently ’ inter¬ 
preted, and credit ought to be given to those who have to administer tb^t 
that they will be reasonably administered. TWs involves tlic introduction 
of no new canon of construction. ... If, for mstance, thoy were found <_o 
be partial and unequal in their operation as botween different olasseB; tf 
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they were manifcatly unjust; if they disclosed bad faith; if they involved 
«uch oppressive or gratuitous interference with the rights of those subject 
to them as could find no jnstiiicaiion in the minds ol reasonable men, the 
Court might well say ‘ Parliament never intended to give authority to make 
such rules ; they arc unreasonable and uUm vires.’ But it is in this sense, 
and in this sense only, as I conceive, that the question of unreasonableness 
can properly be regarded. A bye-law is not unreasonable because particular 
judges may think that it goes further than is prudent or necessary or 
convenient, or because it is not accompanied by a qualification or an excep¬ 
tion which some judges may Hunk ought to bo there ” (Kruse v. Johnson, 
118981 2‘Q B. 91, per Lord Ob' Killowen, (\J., at pp. 99, 100). 

The piinciplc thus laid down was explained as being “ that, wliore a thing 
is of such a character as that it can be a nuisance, it is to rest with the local 
authority to sa^ whether it shall be considered to bo a nuisance in the 
particular locality for which they have power to malvo bve-laws. The 
court can say whether it is rc.asonably possible for the prohibited act or 
thing to be a nuisance, but they cannot say whether it should or should not 
be forbidden in tlie particuhu locality ” (B'Adc v. Moiley, [18991 2 Q. B. 34, 
per CiUNNEU., J., at p .ig ; see also iValker v. Slrellon (1896), 60 J. P. 
313 ; Chnjhn v /Vic-’p, [1904] 1 K. B. 424). A bye-law under a local Act 
prohibiting the use oi sleain and other niechnnical musicul instruments in a 
borough was upheld, allliough it did not evempt sinall mechanical iiistru- 
nieiits lu private hoiis(*s (Southend-on-i^en ('otporaUon v. Davis (1900), 
16 T. fj U. 167). Byi'-laws which imposed dmios of cleansing and main¬ 
tenance on the owneis of houses let in lodgings were held unreasonable 
lor not providing for iiotilyiiig the owner of iioii-coinpliance (Kokes v 
Islington Corporation (No. 1 ), [J904] I K. It. 610; Stiles v Onhnski, Nokes 
V. Islington Corporation (Mo. 2), [1904] 1 K. B. 615) and, where they did 
so provide, because they applied to owners who might liave reserved no 
right of eiiiry (d/fnh/e V. Islington ^'oepomitoa, j 1909] 2 K. B 127); as to 
this, see the Housing, Town Planning, etc. Act, 190J) (9 Edw. 7, c. 44), 
s. 16; and see p. .">08, post. A byC;law prohibiting, in stieets or public 
X>laces. the sale ot papers wholly or mainly devoted to racing news was 
held unreasonable, as it might include papers in general which give 
information perfectly legal (Scott v. Pdlinet, [1904J 2 K. B. 855). Tho 
requirement of reasonableness involves the general rule that bye-law.s 
should in their application be geneial and not paiticiilar. 'I'liey should 
not improperly disciiminate between different clabsos; see the observa¬ 
tions in Kruse v. Johnson, supra. “Lawful preiereiitial treatment is the 
excex>tion, and is a question of degree ” ( ’Mitcham f'ommon ('on'<eri alors v. 
Cox, Same v. Cole, [19111 2 KB. 854, per Puilumore and Hamilion, JJ., 
at J). 875) ; but in special circumstances some preferential treatment Jii' y 
be given, as, for instance, in favour ol clubs who make and keep up recrea¬ 
tion grounds (Mitcham Common Conseiifators v. Cox, Same v. Cole, supra ; 
and see Dunning v. Maher (1912),‘100 L. T. 846). 

A bye-law in rcstiaint of trade is bad unless there be a custom to support 
it (Hesketh v. liraddock (1766), 3 Burr. 1847 ; see also Fagakerly v. Wilt¬ 
shire (1721), 1 Stra. 462; Clark v. Le Cren (1829), 9 B- & C. 62; 
Clark v. Dmion (1830), 1 B. & Ad. 92 ; Shaw v. Dope (1831), 2 B. Sc Ad. 
465 ; Shaw V. Poynter (1834), 2 Ad. & El. 312 ; Elwood v. Bullock (1844), 
6 Q. B. 383); and see title Tiiai>k and Tuade Umons. But, notwith¬ 
standing any custom or bye-law, every person in any borough may keep 
any wholesale or retail shop, and use every lawful trade for hire ana 

f ain (Municipal ('orporatioiis Act, 1882 (45 & 46 Viet. c. 50), s. 247). 

'his enactment docs not jirevent the making of lawful bye-laws regulating 
trade. A bye-lavi wliich in effect prohibited the biiugiiig into a market, 
without permission, of articles for which it had been established was held 
invalid as a geneud restraint of trade (Wortley v. Nottingham Local Board 
<1870), 21 L/T. .)S2); and, without express power to prohibit, a bye-Jaw 
could not make it unlawful to carry on a lawful trade in a lawful manner 
iu a substantial and important portion of a city (Toronto (City) Munidaal 
Corporation v. Virgo, [1896] A. C. 88 , P. 0.). Bye-laws for regulatmg 
trade, altdiough they involve a partial restraint, may not be unreason¬ 
able (FreemanUe v. Silk-Throwsters’ Co. (1668), 1 Lev. 229 ; Bod/wio V. 



Pabt IV.—Bye-laws. 

If a bye-law can be divided into separate and distinct parts, 
although bad in part it may be upheld as to the rest (a). 

Sect. L—Enforcemmi. 

783. Bye-laws made by a local authority under fltatiitoi*y powers 
are to be benevolently interpreted (h). Expressions used in them 


Fennel (1742), 1 Wil"* 2!i3 ; Pierce v. Bnttrnm (1775), 1 Towp. 269 ; Savage 
V. Broolr (IMS), 15 P B (n. s.) 264 ; Colhn>i v IVelh Cormraiion {IS85), 
1 T. L. R. .‘)28 ; SIriU v. Colli tie (1886), 65 L T. 182 ; Omif v. Sglvester 
(1897), 46 W. R. 63 ; Scott v. Glaeqow Corporation, [1899] A. 470 • Boeei 
V. Edinburgh (Corporation, |1906] A. C. 21 ; Da Prato v. Parlick {Provo<it), 
[1907] A. (\ 153). Where there is express power to prohibit, eg, the 
erection of booths etc on the seashore, the re-servation by bye-law of an 
arbitrary power to permit such erection may be upheld {Williams v. 
Weston-super-Mare Urban District ('oitncil (1909), 74 J. P. 52; followed 
in Williams v. Weston-super-Mare Urban District (Council (No. 2) (1910), 
103 L. T. 9, (\ A ). 

A strin^rent bye-law is not neeessarilj'' unreasonable beeauso no (Ks- 
cretion is leserved to the aiitboriiyin exceptional eases, as the justioes have 
a discretion under the Sunimary .Turisdi<‘< ion Aet, 1879 (42 &, 43 Viet, 
c. 49), 8 16 (ace also the Probation of Offenders Act, 19(»7 (7 Edw. 7, 
c. 17), s. 1), to disinis.s a summons in such eases; see Salt v Scott if all, 
[1903] 2 K. B 245, where an opinion was expressed by Ciivnnuli., .1 , 
at p. 248, that all bye-laws as to builditi^rs should confer a power on 
someone to diupenso with their hard and fast rules in partieular eases. 'I'he 
reservation of sueh a power would not, howevei, lender valid a bye- 
law otherwise invalid (H'wite v (farston Local Board (1867), L R. 3 Q. B. 
5). Apart from the reservation of a discretionary power by bye-law, a 
local authority cannot waive the requirements ot its bye-laws {Barter v. 
Bedford (1885), 1 '1' L R 421; It. v. Ifewvastle-on-Tyne Coiporation 
(1880), 60 Jj 'r. 963 , Be McIntosh and Pontypridd Improvements Co. 
(1891), 61 L. .T. (Q a ) 164; affirmed (1892), 8 t L. R. 203, 0 A , on 
another point), and its appioval of budding plans which contravene bye¬ 
laws is illegal and inoperative {Yabbicom v. King, [1899] I Q. B. 444) 
The Local (lovornment Board does not confirm bye-laws reserving to loc^ 
authorities or their officers any discretionary power. 

(«) DodweU V. Orfonl Univeisiiy (1080), 2 Vent. 33; Lee v. Wallis 
(1756), 1 Keny. 292 ; B. v Faversham Fishermen's Co (1799), 8 Term Rep. 
352; B. V. />Mndie (1862), 8 Jiir (n .s.) 640; Beny v Oateshend Corpora¬ 
tion (1886), 65 Jj. T 92 ; Strickland v. Bayes, [1896] 1 Q. B. 290. 

(6) Kruse v. Johnson, [1898] 2 Q. B. 91, per Lord Russell of 
Killowbn, C..J., at p 99; and see note (l),p. 39-5, ante. If on one construc¬ 
tion a bye-law is good, but on another bad, the rule is that it ought to be 
construed so as to make it valid (/?. v. Saddlers' Co. (1863), 10 11. L. (’as. 
404, per Lord Wensletuale, at p. 463; see Vintners' Co v. Passey 
(1767), 1 Burr. 235, 239; Edmonds v. Watermen and Lightermen's Co. 
{Master etc.) (1855), 1 Jur. (n. r.) 727 : and Dearden v. Townsend (1865), 
L. R. 1 Q. B. 10). If a bye-law in terms conflicts with the Act under 
which it is made, the bye-law should, if it can, be reconciled with tho 
Act, but, if it cannot, it must give way to the Act; see Bring v. Askew 
(1870), L. R. 6 tj. B. 208 ; Be Davis, Ex paeie Davis (1872), 7 Ch. App. 
626 Where noises in streets to the annoyance of inhabitants were 
prohibited, proof that one inhabitant was annoyed was held sufficient 
{Innes v. Newman, [1894] 2 Q. B. 292); and a prolybition of bad 
language to the annoyance of the inhabitants or passengers was held to 
ap^y to Buoh language inside a house heard by constables outside {Brab- 
hem T. Wookey (1901), 18 T. L. R. 99). A bye-law against betting in any 
place of public resort was held to apply to a private ground to which 
the public resorted for betting {Kitson v. Ashe, [1899] 1 Q. B. 425). 
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have, unless the contrary Intention appears, the same respective 
meanings as in the empowering statute (c). 

784. Bye-laws may be enforced not only by the recovery of 
penalties (d) from offenders (<’), but also, in some instances, by the 
palling down of oifeuding work (/), the removal of offenders from 
the place to wliieh the bye-laws relate (y), the suspension or icanoel* 
lation of registration or licences (//), and by injunction (i). 


Part. V.—Provisions in Respect of 
Particular Matters. 

Sbct. l.—A(1rertisbtg Stations and Advertisements. 
Sub-Se(’ 1 . 1 .—Hoardings and AdrvrtitrmentB. 

786- Any local authority (./) may make bye-laws, applying to 
either the whole or a specified part of its area(/r): (l)*for the 
regulation and control of hoardings and similar structures used 


(o) Interpretation Act, 1889 (52 & 63 Viet. c. 63), s. 31, which applies 
to bye-laws made after 1889; but the same rule applies to byelaws 
previously msAa (Blashill v. Chambett (1884), 14 Q. B D. 479); and 
see title SrAiuTKS. 

(d) For limits of penalties, see pp. 389, 390, ante. 

(e) As to the recovery oi penalties, see pp 307 et seq , ante. With respect 
to the liability of a master for breach ol u bye law by lua servant, see toll¬ 
man v. MiUs, fl897J 1 Q 11. 396; title-^ (’imminal Lvw and Puocedxire, 
Vol. IX., p. 236 ; Ma® n’lt vni> SeiIvan r, Vol XX., pp. 267 et seq. ; and wie 
Watkins v. litynl ^arnl ('allien/ Co., iJd (1912), 28 T. L E. .109, H. L. A 
local authority may not usurp the fimotions of a ]iidicial authority by 
setting up a committee to mvostigate complaints and impose fines on 
offenders {Be Wiseman, Be Manchester ('orporation (Jab Committee {\%%Q), 3 
T. L. R. 12.C A.). Where a bye-law provided that street music could 
be objected to for a “ reasonable cause,” it was for the justi^'cs to decide 
whether a given cause was in fact reasonable (R. v. Powell (1884), 61 
L. T. 92). As to evidence of bye-laws, sep p. 393, ante. 

if) See pp. 422, 421, 426, post., and see title Highways, Streets, 
AND Bbidgbs, Vol XVI., p. 239. 

(q) For such removal from public baths and washhouses, see p. 497, 
poet; from moseunis and .gymuasiums, see p. 692, post; and from recrea¬ 
tion and pfeasure grounds, see title Open Spaces and Recreation 
Grounds, yoi. XXI, p. 688; and compare as to pubUo libraries, p. 691, poet. 

(h) For instances in respect of common lodging-houses, see note (q), 
p. 619 ; note (c), p 614, poet; of hackney carnages, omnibuses, porters etc., 
see title Street and Aerial Traffic ; of slaughter-houses, see p. 557, poet. 

(«) See note (t) p 422, post. 

(j) The local auJ iiority for the purposes referred to in the text, supra, is, 
in the City ot Xoiidon, the mayor, aldermen, and commons in common 
council assembled; iu any municipal borough, the town council; in any 
urban district with a population according to the last census of over ten 
thousand, the council of that district; and elsewhere the county council 
(Advertisementa Regulation Act, 1907 (7 F.dw. 7, c. 27), s. 7). As to 
census returns, see Be Drmtt, Druitt v. Dehler, [1903] 1 Ch. 446, 0. A. 
(where iuiormatton as to the population of an altered u^a. published in 


(k) For note (k), see next page. 
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for the purpose of advertising, when they exceed twelve feet Ip 
height (0; C2) for regulating, restricting, or |>reYenting the exhiht- Advertlsiiiitf 
tion of advertisements in such places and m such manner, or by StEttonl ' 
such means, as to affect injuriously the amenities of a public park 
or pleasure promenade, or to disfigure the natural beauty of a land- 
scape. In making such bye-laws the authority must provide for the 
exemption from the operation thereof for a period of not less than 
five years of any hoardiiigs and similar structures in use for adver¬ 
tising purposes at the time of the making of the bye-laws, and of 
any advertisements exhibited at that time(M/)- 

786. A bye-law has no effect until confirmed by the Secretary of Confirmation 
State (n), and must not be so confirmed until at least thirty days after 
its publication in such manner as he, by general or special order, 
directs (o). Before confirming a bye-law the Secretary of State 


the census returns for 1901, was held to affect the numerical standard of 
a borough, although the alteration took place after the census day); and 
as to the census (the last of which was taken in 1911 ; see Census (Great 
Britain) Act, 1910 (10 Edw 7 & 1 Geo. 6, c. 27) generally, see title 
CoNSTiruTiONAL Law, Vol. VI., pp. 343—345. A bye-law made by a 
county council is of no force in any borough or urban distiirt the council 
of which is a local authority (Advertisements Bcgulation Act, 1907 
(7 Edw. 7, 0 . 27), s. 3 (5)). Some local authorities have obtained powers 
under local Acts to spend money in adveitising the attractions of their 
districts, e.g , Margate Corporation Act, 1908 (8 Edw 7, o. Ixxxvii.), and in 
Ireland a general provision to that effect is in opeiation; see Health 
Resorts and Wateimg-Places (lieland) Act, 1909 (9 Edw'. 7, c 32). The 
powers and provisions of the Advertisements Regulation Act, 1907 
(7 Edw. 7, 0 . 27), are in addition to, and not in derogation of, any 
powers and provisions of any local Act, and any powers of making bye-laws 
under any general Act (ibid., s. 6). By some local Acts the erection of 
hoardings etc. in or abutting on or adjoining any street, without the consent 
of the local authority, is prohibited; see Rockleya, Ltd. v. Pritchard (1909), 
101 L. T. 576; Stockport Corporation v. Kolltnson (1910), 102 L. T. 607 ; 
compare Barnett v. Coveil (1903), 68 J P. 93. The series of model bye¬ 
laws issued by the Home Secretary (see note (e), p. 392, ante) for use under 
the Municipal (Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 2 S , and the 
Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 16, contains clauses 
dAftiing with advertising vehicles, dags, bills etc. in streets. For other 
powers of a local authority as to advertisements, see pp. 400—404, post. 
As to indecent advertisements, see title Cbiminal Law and Prockdukx, 
Vol. IX., p. 639, note (/). For advertisements in hackney carriages, see 
^es Street and Aekiai. Traffic ; Tramways and Light Railways. 

(k) Advertisements Regulation Act, 1907 (7 Edw. 7, o. 27), s. 3 (4). 

For forms of bye-laws, see Enoycloptedia of Forms and Precedents, 
Vol. XVI., p. 8. ^ ^ ^ 

(l) Bye-laws under heading (1) (seep. 398, ante), made by the London 
County Council are required to be enforced by every metropolitan borough 
eoimum within its own area (Advertisements Regulation Act, 1907 (7 
Edw. 7, 0. 27), 8. 8) ; and see title Metropolis, Vol. XX., p. 406. V 

(m) Advertisements Regulation Act, 1907 (7 Edw, 7,e. 27), s. 2. Model 
bye-laws under this provision have been drafted by the Home Secretary. 
^e-lawB under this Act are not subject to the provisions of the Pubuo 
Pfealth Act, 1876 (38 & 39 Viet. o. 66), ss. 182—188; see pp. 888 et aeq., ante. 

in) l.e., the Home Secretary. As (o the Home Secretary, see title 
CoNamcTiONii. Law, Vol. VII., pp. 82 et aeq, 

(a) No general order has been made by the Home Secretary, It ii us 
pTMtiioe to issue in each case a special oueotion, whioh, howeT«r> is in a 
eommon form. 
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must contjider any objections by persons whom it may affect, and be 
ijiay order a local inquiry to be held with rebpeut to the bye-law or 
any such objections. The remuneration of the person holding the 
local inquiry is determined by the Secretary of State, and the 
expenses of the inquiry are paid by the authority making the 
bye-law (p). 

787. A copy of any bye-law certiiSed by a person purporting to be 
the clerk of the local authority to be a true copy is, until the contrary 
is proved, evidence of the bye-law and of its due making, and, 
if BO stated in the certificate, of the bye-law having been duly 
confirmed (g). 

788. An offence against a bye-law is punishable summarily by a 
penalty not exceeding A‘5, and a daily penalty after conviction not 
exceeding 20s. (/). 

789. Any evpenses incurred by a local authority in respect of 
the above-mentioned matters («) are defrayed, as the case may be, out 
of the genej-al rate of tlie City of London (t), the borough fund or 
borougli rate (m ), or the county fund (u), and, in the case of an urban 
district as part of the general expenses incurred in the execution of 
the Public Health Acts (a); but a county council may not raise any 
sum on account of its ex 2 )en 8 es within any borough or urban district 
the council of which is a local authority {h). 

790. Any cori»oration, melroiiolitan borough council, urban 
sanitary (r) or other authority granting, in pursuance of any local 
or general Act, a licence for the temporary erection of any hoard, 
gantry, scaffold, or other structure, upon or over any public high¬ 
way (d) or any lands or hereditaments belonging to it, may 

(p) Advertisemenin Regulation Act, 1907 (7 Edw. 7, c. 27), 8. 3 (1), (2), 
<3). 

(q) Ibid., s. 3 (6). As to proof ol bye laws generally, see p. 393, ante. 

(r) Advertisements Regulation Act, 1907 (7 Edw. 7, c. 27), a. 10. Aeto 
summary proceedings, see title Maqispkaiks, Vol. XIX., pp. 689 eteeq.; 
and compare pp. 367 et xeq., ante. 

(8) See p. 399, ante, and the text, supra. 

(/) See title Metropolis, Vol. XX., p# 439. 

(«) See title Local Government, Vol. XIX., pp. 319, 320. 

(v) See ibid., p. 368 

(a) The expenses .are ustfally payable out of the general district rate; 
BOO p. 380, ante. For a list ot the Public Health Acts, see note (a), p. 361, 
anie. 

{b) Advertisements Regulation Act, 1907 (7 Edw. 7, c. 27), s. 4. For the 
meaning of local .authority, see note Ij), p 398, ante. Where there is any 
such borough or uiban district in a county, the contributions levied by 
the county council «n the rest of the county are for “special county 
purposes under the Local Government Act, 1888 (61 & 52 Viet. o. 41), 
s. 68; and see title Local Government* Vol. XIX., p. 368. For the 
rating of advertising stations and hoardings, see title Bates and Rating. 

(o) “ Metropolit.in borough council ’’ was in effect substitutod for 
“ board or vestry ’’ in this provision by the London Government Act, 
1899 (62 & dS'Viet c. 14), s. 4. Town and other urban district counoils 
are urban sanitary authoiities; see p. 372, ante. 

{d) Hie erection of hoards, scaffolding and similar s^ctuies in streets 
for building fl^PCrations and other purposes is governed in the provinces by 
the Town^ian^vement Glauses Act, 1847 (10 & 11 Viet. o. 34), s. 80, the 
l^blic Health Acts Amendment Act, 1800 (63 & 64 Viet. o. 69), s. 84, and’ 
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include in the licence conditions prohibiting the affixing of any 
advertisement to the structure, or sanctioning such affixing upon 
payment of such sum, and on such conditions, as the licensing 
authority determines. The use of any such structure Except as 
permitted by such licence is punishable summarily by a penalty 
not exceeding £5, and a daily penalty, after notice from the authority 
to discontinue, not exceeding 40s. Any payments received or 
penalties recovered are applied by the authority in aid of the 
highway rate (e). 

791. A hoarding or similar structure which is in, or abuts on, or 
adjoins a street, must not be used for any purpose unless it is 
securely fixed to the satisfaction of the local authority (/). 

Sub-Sect. 2. — Mki / signe . 

792. The term “ sky-sign ” means any word, letter, model, sign, 
device, or representation in the nature of an advertisement, 
announcement, or direction, supported on or attached to any post, 
pole, standard, framework, or other support, wholly or in part 
upon, over, or above any house (g), building, or structure, which, or 

the Public Health Acts Aiuoudmeut Act, 1907 (7 Edw. 7, c. 53), s. 32; and 
in London by the Metropolis Mana^ment Act, 1855 (18 & 19 Viet. c. 120), 
ss. 121—123, and the Metropolitan Paving Act, 1817 (67 Gteo. 3, c. xxix.), 
s. 76, as extended by the Metropolis Management Amendment Act, 1862 
(25 & 26 Viet. e. 102), s. 73; and see title Highw.xts, Stkeets, and 
Bridges, Yol. XVI., pp. 251, 252. The City of London Sewers Act, 1848 
(11 6t 12 Viet. c. clxui.), contains similar provisions (see ibid., ss. 161— 
164). There is no enactment generally requiring a licence for the erection 
of such structures; but, in London, under the general and local enact¬ 
ments mentioned, a licence is necessary. For forms relating to hoardings, 
see Encyclopsedia of Forms and Precedents, Vols. I., p. 242; XI., pp. 101 
—103; XVI., p. 8 . 

(e) Advertising Stations (Rating) Act, 1889 (52 & 53 Viet. c. 27), s. 5. 
“ Person ’’ in the Act includes any body of persons, whether corporate or 
unincorporate {ibid., a. 2). For the rating provisions of the Act, see title 
Kates and Rating; and see Lewisham Corporation v. Avey (1912), 76 
J P. 343. 

(/) Public Health Acts Amendment Act, 1007 (7 Edw. 7, c. 53), s. 32. 
Penalty not exceeding £5, and a daily penalty not exceedmg 20 g. {ibid.); and 
see title Highways, Streets, and Bridges, Vol, XVI., p. 262. 

( 0 ) “ House ’’ includes schools, also factories and other buildings in 
whmh persons are employed (Public Health Acts Amendment Act, 1907 
(7 Edw. 7. c. 53), s. 13 ; Public Health Act, 1875 (38 & 39 Viet. c. 65), 
6. 4); see also Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 91 (5); 
title Nuisance, Vol. XXL, pp. 638, 539. There is a similar definition 
in the Public Health (London) Act, 1891 (64 & 65 Viet. c. 76), s. 141, 
which extends the meaning of the term “ house.” That meaning differs 
according to the subject-matter. It may be a question of fact for the 
justices {Woatten v. Bishop (1907), 71 J. P. 334). A turnpike toll-ho^jse 
was held to be a house under the Public Health Act, 1848 (11 & 12 Viet, 
c. 63) {Tunstall, ete. Turnpike Rood (Trustees) v. Lowndes (1856), 20 J. P. 
374)., A steam laundry, which included a dwelling-house, was held not to 
come within the term ” house" for the purposes of the Public Health Act, 
1S76 (38 & 30 Viet. 0. 66), a. 42 (see p, 606, post (London ahd Provincial 
Laundry Co. v. WiUeaden Local Board, [1892] 2 Q. B. 271) )■ For building 
line purposes under a local Act a church was held to be a bouse (FoVeestons 
Corporattoa v. Woodward (1872). L. R. 16 Eq. 169). For paving ein^nses 
in the Metropolis a church was held not to be a house (Angell v. Paddington 
Vestry (1868), L. R. 3 Q. B. 714); but a dissenting chapel was held to bo 


Sect.i. 
Advertising 
Stations 
and Adver¬ 
tisements. 


Iloardinga to 
be securely 
fixed. 


Definition of 
“ sky-sign." 

What the 
term includes 




402 


Public Hbalth and Local Administration. 


Sbct. 1. any part of which eky-sign is visible against the sky froao 
Advtrtising some point in any street (/t) or public way, and includes all and 
Stations every part of any such post, pole, standard, framework, or othet 
and Adver- support (i). The term also includes any balloon, parachute, or other 
tisements. gjxniiar device, employed wholly or in part for the purposes of any 
advertisement or announcement on, over, or above any house(k), 
building, structure, or erection of any kind, or on or over any 
street (/t) or public way (1). 

a house [Oaigfr v. 8t. Mary, Jblington, Vestry (1881), 50 L. J. {m. c.) 69; 
followed in Wright v. Ingle (1885), 16 Q. B, D. 379, C. A.), on the ground 
that, as it was not oonsocratcd, it was capable of being used for huiuan 
habitation. A house primarily means a dwelling {Samian v. Darley (1845), 
14 M. & W. 181), or a building which may be so used {Nunn v. Denton 
(1844), 8 Scott (n. r.), 794; Daniel v. Oovlstvng (1845), 8 Scott (n. b ), 
949); see title ELEcriONS, Vol. XII., pp. 184, 186, note {h). Under loc^ 
Acts, for rating purposes, business piemises which had formerly been 
dwellings have been held to bo houses {Lewin v. End, [1906] A. C. 299; 
Letevn v. Newnes, Ltd., Samev. Wame & Co. (1904), 90 L. T. 160); build¬ 
ings and yards within the curtUage and gardens and orchards occupied 
with a house w^'ic held to come within the teim “ house ’* {Hole v. MUton 
Commisstonere, Watson V. Same {1661), J’ 804). As to the inclusion 
ol buildings etc. witliin the curtilage for the purposes ot the Lands Clauses 
Acts (as to which see title Compulsory Pubciiase ok Land and 
Compensation, Vol VI., pp. 1 et seq.), see Maraon v. London, Chatham, 
and Dover Bail. Vo. (1808), L. E 6 Eq. 101 ); title Compulsory Purchase 
OF Land and Compensation, Vol. VI., pp. 71, 72. As to the inclusion ol 
outhouses with a house for paving expenses under a local Act, see B. v. 
WanoieJeshire Juslkes (1851), 17 L. T. (o. 8.) 183, and for the puiposes of 
the Public Health Act, 1876 (38 & 39 Viet. c. 56), s. 23, see Meyriek v. 
Pembroke Corporation (1912), 76 J. P. 366 ; title Sewers and Drains. 
In the CemeieiicB Clauses Act, 1877 (10 & 11 Viet c. 65), s. 10, “ house ” 
does not include the curtilage (^ee Wright v. Wallasey Local Board (1887), 
18 Q. B. D. 783; title Burial and Cremation, Vol. III., p. 467). 
Whether a building is a “ dwelling house ” turns upon the terms ot the 
particular enactment and the use of the premises (see BiUy v. Bead 
(1879), 4 Ex. D. 100; Chester Waterworks Co. v. Chester Union (1907), 
71 J. P. 133 ; and see Bristol Guardians v. Bristol Waterworks Co., [1912] 
1 Ch. 846, C. A. ; titles PoorLaw,VoL XXII., p. 658; E aies and Eating ; 
Water Supply). 

{h) “ Street ” includes any highway, and any public bridge (not being 
a county bridge), and any road, lanes footway, square, court, ^ley or 
passage, whether a thoroughfare or not (Public He^th Acts Amendment 
4ct, 1907 (7 Edw. 7, c. 63), s. 13; Public Health Act, 1876 (38 & 39 
Viet. c. 55), s. 4.): see title TIiqhways, Streets, and Bridges, Vol. XVI., 
pp. 10 et seq. 

{i) In connection with the sipiilRT' definition of " sky-sign " in the London 
Acts (see note (<()| p. 403, post), the fallowing were held to be sky- 
signs : a struotui-o visible against the sky mainly used for other trade 
purposes, but also for advertisements {London County Couneit v. 
Oarward/me (1892), 62 L. J. (m. c.) 40); open letters, with a board separate 
therefioiu and placed behind them, the whole arrangement and not the 
letters showing against the sky {B. v. Vaughan, Bx parte London County 
Oowieil (1896), 12 T. L. E. 193; London County Council v. Savoy Hotel 
Co., Ltd. (1896), 60 J. P. 467); but, on the other hand, an arrangement 
of letters on a tieilis which was placed between the top of the wall and the 
dome of a buKdiug, and did not app^iably show against the sky, was held 
not to be a sky-«>ign {Tussaud y. London County Council (1892), 57 J. P. 
184). 

{k) See note ( 9 ), p. 401, ante 

{1) PubHo Health Acts Amendment Act, 1907 (7 Edw. 7, 0 .63), s. 91 (3) i 
■ee p. 364, mUe. 
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The term does not include (1) any flagefcaflf, pole, vane, or weather¬ 
cock, unless adapted or used wholly or in part for the purpose of 
any advertisement or announcement; (2) any sign, or any board, 
frame, or other contrivance, securely fixed to or on the top of the 
wall or parapet of any building, or on the cornice or blocking course 
of any wall, or to the ridge of a roof, if such board, frame, or other 
contrivance is of one continuous face and not open work, and does 
not extend in height more than three feet above any part of the wall 
or parapet or ridgo to, against, or on which it is fixed or supported; 
or (3) any word, letter, model, sign, device, or representation as 
above mentioned, relating exclusively to the business of a railway or 
canal companj', and placed wholly upon or over any railway, canal, 
railway station, wharf, quay, yard, platform, or station or whari 
or quay approach belonging to a railway or canal company, and so 
placed that it cannot fall into any street (a) or public place (b). 

793. In an area in which the provisions as to sky-signs are in 
operation a sky-sign may not be erected, or fixed to, upon, or in 
connection with, any building or erection; and no sky-sign, so' 
erected and fixed, and existing when such operation comniejices, 
may be retained for a longer period than three years thereafter (c), 
nor during that period excei^t with the licence of the local 
authority, and, in the event of such licence being granted, for the 
period not exceeding such three years, and under and subject to the 
terms and conditions prescribed in the licence (tl). 

794. A licence becomes void if (1) any addition to any sky-sign 
is made except for the purpose of making it secure under the 
direction of the surveyor of the local authority; (2) any change 
is made in the sky-sign or any part thereof; (3) the sky-sign 
or any part thereof fall through accident, decay, or any other 
cause; (4) any addition or alteration, involving the disturbance 
of the sky-sign or any part Ihereof, is made to or in tlie house, 
building, or structure over, on, or to which it is placed or attached, 
or (6) such house, building, or structure becomes unoccupied or is 
demolished or destroyed (c). 

(a) See note (A), p. 402, ante. 

(A) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), 
B. 91 (3); see p 364, ante. 

(o) That is, the date at which by an order of the Secretary of State, and 

S biect to any conditions or adaptations specified in that order, the 
toHo Healtli Acts Amendment Act, 1907 (7 Edw. 7, o. 63), s. 91, is 
declared to be in force (ibid., ss. 3 (4), 13); see p. 364, antf. 

(i) Public Health Acts Amendment Act, 1007 (7 Edw. 7, s. 53), s. 91 (1) 
(a); an appeal lies to quarter sessions against the withholding ol a licenoe 
(ibid., B. 7 (1); see title Local Government, Vol. XIX., p. 387). Pfc- 
visions of a similar character containod in the London Sky Signs Act, 
1891 (54 & 66 Viet. c. Ixxviii.), were repealed by the Ijoiidon BuUoing Act, 
1894 (67 & 68 Viet. c. coxiii.), and re-enacted by ibid., ss. 125—135. 
The licensing provisions are now spent, and it is unlaivful to erect or retain 
in London any sky-sign as defined by ibid , s. 125 (ibid., ss. 127, 128); see 
also title Metropolis, Vol. XX.. p. 494; and the oases cited in note (»}, 
p. 402, ante. 

(«) Public Health Acts Amendment Act, 1907 (7 Edw. 7, e. 53)» 
a. 91 (1) (b). 
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795. If any sky-sign is erected or retained contrary to the 
statutory provisions,or after the licence for its erection, maintenance, 
or retention lias expired or become void, the local authority may 
take proceedings for its taking down or removal (/). 

796. Any contravention of the foregoing provisions (/jr), or of 
any terms and conditions of any approval, licence, or consent, is 
punishable summarily by a iienalty not exceeding and a daily 
penalty after conviction not exceeding ‘iOs. {h). 

Sect. 2.— Alkali, Acul, and Other Works. 

SlMi-riuCf 1 —III Oenernt. 

797. Alkali and other specified chemical works, and cement and 
smelting works in which noxious or offensive gases (0 aie produced, 
ai-e the subject of regulation by tbe Alkali, etc. Works liegulatioii 
Act, 1906 (frequently referred to in this section as “ the Act ”) (/). 

798. In the Act (j) the following definitions apply, unless the 
context otherwise requires :— 

“Alkali work” means every work for (1) the manutacture of 
sulphate of soda or sulphate of jiotash, or (2) the treatment of 
copper ores by common salt or other chlorides whereby any sulphate 
is formed, in w’hich muriatic acirl gas is evolved (k). 

“ Scheduled work ” moans any work specified in the First 
Schedule to the Act(0- 


(/) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), b. 91 

(1) (c). The proceedings are the same in manner, and bear the same conse¬ 
quences as to recovery of expenses and otheiwise, in all respects as if the 
offending sky-sign were an obstruction within the iiieaning of the Towns 
Improvement Clauses Act, 1847 (10 & 11 Viet. o. .34), s 69, as to which see 
title Hiohwats, Streets, and Bridges, Vol. XVI., p. 248. 

(g) Sec pp. 401—40.3, ante. 

(a) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), ss 13. 
91 (2). As to summary proceedings, see title Magistrates, Vol. XIX., 
pp. 689 et seq. ; and compare pp. 367 et seq., ante. 

(t) For the definition of noxious or offensive gas, see p. 406, post. 

Ij) 6 Edw. 7, c. 14. The Act came into operation on the Ist January, 
1907 {ibid., s. 31), re-enacting, with amendments, the previous legislation 
which it repealed (ibid., s. 30). The Act contains a saving for the general 
law with respect ^o nuisaDoes (ibid., s. 29; and, as to such general law, 
see title Nuisance, Vol. XXI., pp. 503 et seq), and also a saving for 
existing insiiectors, certificates, special rules, notices etc. As to the 
general effect of a repealing enactment, see title Statutes. 

(k) Alkali, elc. Works Herniation Act, 1006 (6 Edw. 7, o. 14), s. 27 (1). 

(/) Ibid., s. 7 (1). The following is the list of works so speoiflod ;— 

(l) Sulphuric acid woiks, t.e., works in which the manufacture of sul- 

E huric acid is r.-UTied on by the lead chamber process, namely, the pi^ocess 
y which sulphurous acid is converted into sulphuric acid by the agency of 
oxides of nitrogen and ^ the use of a lead chamber. _ 

(2) Sulphuric acid (dfass II.) works, i.e., works in which the man- 
ntacture of sulphuric add is carried on by any process other than the 
lead chamber process, and works for the concentration or distillation of 
sulphuiio add. 

(3) Chemical manure works, t.e., works in which the manufacture, of 
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“ Cement works ” means works in which aluminous deposits are 
treated for the purpose of making cement (m). 


chemical manure is carried on, and works in which any mineral phosphate 
is subjected to treatment involving chemical change through the applica¬ 
tion or use of any acid. 

(4) Oas liquor works, i.e , works (not being sulphaio of ammonia works 
or muriate of ammonia works) in which sulphuretted hydrogen or any other 
noxious or offensive gas is evolved by the use of ammouiacal liquor in any 
manufacturing process, and works in wliieli any such Jn^uor is dcanlphurised 
by the appheatiou of heat in any process connected with the purifleation 
of gas. 

(6) Nitiic acid works, i.e , works in which the manufacture of nitric 
acid is carried on and works in wJiich njtrio acid is recovered Irom oxides 
of nitrogen. 

(6) Sulphate of ainmoiua works and muriate of ammouia works, t.e., 
works in which the manufacture of sulphate of ammouia or of muriate of 
ammonia is carried on. 

(7) Chlorine w’orks, i.e., works in which chlorine is made or used in any 

inanufactuiiiig process . 

(8) Muriatic acid works, i e. (1) muriatic acid works, or works (not being 
alkali works as defined: see the text, lupra) where muriatic acid gas is 
evolved either during the preparation of liquid muriatic acid or for use in 
any manufacturing process ; (2) tin plate flux woiks. i e., works in w'hich 
any residue or flux irom tin plato works is calcined for the utilization of such 
residue or flux, and in which uiuiiatie acid gas is evolvedf; and (.3) salt 
works, %e., works (not being works in which salt is produced by refining 
rock salt. otherwi.so than by the dissolution of rock salt at the place ol 
deposit) in which the extiaclion ot salt from hrinc is carried on, and in 
which muriatic acid gas is evolved 

(9) Sulphide works, i e., works in which sulphuietted hydrogen is 
evolved by the deeomposition of metallii" sulphides, or in which sulphuretted 
hydrogen is used in the production of such sulphides. 

(10) Alkah waste works, i e., works in which alkali waste or the drainage 
therotrom is subjected to any chemical process tor the recovery of sulphur 
or for the utilization of any constituent of such waste or drainage. 

(11) Venetian red works, i.e., works for the manufacture of Veiietiau 
red, crocus, or polishing powder, by heating sulphate or some other salt 
of iron. 

(12) Lead deposit woiks, i.e., woiks in which the sulphate of lead 
deposit from sulphuric acid chambers is dried or smelted. 

(13) Arsenic works, i.e., w'orks for the preparation of arsenious acid, or 
where nitric acid or a nitrate is used in the manulacture of arsenic aidd 
or an arseniato. 

(14) Nitrate and chloride of iron works, i.e., works in wliieh nitric acid 
or a nitrate is used in the manufacture of nitrate or chloride of iron. 

(15) Bisulphide of carbou works, i.e., works for the manufacture of 
bisulphide of carbon. 

(18) Sulphooyanide works, i.e , works in which the manufacture of any 
sulphocyanide is carried on by tlic reaction of bisulphide of carbon upon 
ammonia or any of its compounds. 

(17) Picric acid works, t.e., works iu which niti-ic acid or a nitrate is ^jseil 
in the manufacture of picric aeid. 

(18) Paraffin oil works, i.e., w'orlcs in whiob crude shaJo oil is refined. 

(19) Bisulphite works, i.e., works in which sulphurous acid is used in the 
manufacture of acid sulphites of the alkalis or alkaline earths.^ 

(20) Tar works, i.e., works where gas tar or coal tar is*distilled or is 
heated in any manufacturing process. 

(21) Zinc works, i.e., works in which, by the application of heat, zino 
is extracted from the ore, or from any residue containing that metal 
(Alkali, etc. Works Begulation Act, 1906 (6 Edw. 7, o. 14), Schod. I.). 

(m) Ibid., 8. 8 (1). 
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“ Smelting works ” means works in which sulphide ores, including 
reguluH, are calcined or smelted (n). 

“ Noxious or oflfensive gas ’* includes the following gases and 
fumes: muriatic acid ; sulphuric acid; sulphurous acid, except that 
arising solely from the combustion of coal ; nitric acid and acid¬ 
forming oxides of nitrogen; sulphuretted hydrogen; chlorine and 
its iicid compounds; fluorine comijounds; cyanogen compounds; 
bisulphide of enrbon; chloi ide of sulphur; fumes from cement 
works; fumes containing copper, lead, antimony, arsenic, zinc, or 
their compounds; fumes from tar works(o). 

“ Best prncticahlo means,” where used with respect to the preven¬ 
tion of the escape of noxious and offensive gases, has reference not 
only to the provision and the efficient maintenance of appliances 
adequate for preventing such escaiie, but also to the manner in 
which such appli.inces nre used and to the proper supervision, by 
the owner, of .ui> operation in which such gases are evolved (o). 

“Owner” ineliules any lessee, occupier, or any other person 
carrjn'ng on any work to which the Act applie3(o). 

“Sanitary autliority” means any local authority entrusted with 
the execution (p) of the Public Health Act, 187.5 (q), or the L'ublic 
Health (London) Act, 1891 (a), in the case of London (6). 

799. The provisions of the Act(c) are generally enforced by a 
chief inspector and inspectors (rf) appointed by tlie Local Govern¬ 
ment Board, and acting under that Board as the central authority 
for England (f), but some powers are conferred upon the sanitary 
authority (/). Any expenses incurred by a sanitary authority are 
defrayed as genci.il expenses incurred by it under the Public 
He.iUh Act, 1875(f/). 


(«) Alkali, etc. Works Begulation Act, 1906 (6 Edw 7. o. 14). s 8 (1). 
( 0 ) Ibid., s. 27 (1). 

(p) The local authorities executing the Acts respectively rofeiri'd to m 
the text, supra, are now, in boroughs, the mayoi, alderuien and burgess s, 
acting by the council (see Public Health Act, 1875 (38 & 39 Viet c. .'i')), 
b<^. 4—6 (but part of the borough ot Folkestone is under the jurisdiction 
of the urban distiict council of Saiidgate): see note (o), p. 372, ante) ; 
elsewhere, urb.an and rural district councils (see Public llealth Act, ] 875 
(38 & 39 Viot. c. f).*)), 88. 4— 6; Local Government Act, 1894 (66 & 67 Viet, 
c. 73), 88. 21, 24,2.'i); in thb City of London, the Common Council {i.e., the 
Lord Mayor and commonalty and citizens of the City of Loudon acting by 
the Common Council); see Public Health (London) Act, 1891 (54 6s 66 Viet, 
a. 76), B. 99; Ci1> of London Sewers Act, 1897 (60 & 61 Viot. o. cxxxiii.), 
sa. 6,7; and, in tlie metropolitan boroughs, the councila for those boroughs 
(see Public Health (London) Act, 1891 ^54 & 66 Viet. e. 76), s. 99 ; 
London Government Act, 1899 (62 & 63 Viot. o. 14), s. 4 (1)). 

( 9 ) 38 & 39 Vicl. c. 66. 

,(a) 64 & 66 Viot. c. 76. 

(b) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), s. 27 (1). 
(oj Ibid., SB. 21, 27 (1). 

{a) See p. 412, post. 

(e) Alk^, etc. Works Regulation Act, 1906 (6 Edw. 7, o. 14), s. 27 (1). 
(/) As to such powers, see pp. 408, 412, 414, post. For dofioition of 
** sanitary authority," see the text, supra. 

(ff) 38 6 e 39 Viet. o. 65; see Alkali, etc. Works Regulation Act, 1906 
(6 Edw. 7, 6. 14), ss. 24, 27 (1). The expenses are payable, in the ope of 
a town ooimofl or other urban district council, out of the general distriot 
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Sub-Skot. 2— Nuiaancet, 

800. Nothing in the Acl(/0 is to be construed as exempting any 
work from any of the statutory provisions applicable to it as being 
a work of a certain class or description by reason only that it is 
subject to other provisions of the Act(/i> as being a work of some 
other class or description (?). 

801- Every alkali work(^) must be carried on in such manner 
as to secure the condensation, to the satistuction of the chief 
inspector (f), of the muriatic acid gas evolved in such work, to the 
extent of 95 per cent., and to such an evtent that in each cubic foot 
of air, smoke, or chimney gases, escaping into the atmosphere, 
there is not contained more than one-fifth pait of a grain of 
muriiitic acid (hi); and the owner (n) of a \\ork not so carried on is 
liable to a fine, not exceeding, for a first offence, £50, and, in the 
case of every subsequent offence, ilOO (o). 

The owner (m) must also, under penalty of fines (;/), use the best 
practicable means (q) for preventing the escape of noxious or 
offensive gases (r) by the exit flue of any apparatus used in any 
process carried on in the work, and for preventing the discharge, 
whether directly or indirectly, of such gases into the atmosphere, 
and for rendering such gases where discharged harmless and 
inoffensive, subject to the qualification that, on the basis of the 
amount of acid gas per cubic foot, no objection is to he taken by an 
inspector to any muriatic acid gas in the air, smoke, or gases dis¬ 
charged by a chimney or other final outlet, where the amount o! 
such acid gas in each cubic foot of air, smoke, or gases so discharged 
does not exceed the amount above limited (s). 


fund or rate (see p. 380, ante); of a rural district council, as general 
expenses (see p. 381, ante); of the Common Council of the City of London, 
out of the general rate (see Public Ilealtli (London) Act, 1801 (64 & 56 
Vict. o. 76), 8. 103; title Mb'ikopolis. Vol XX., p 439); and of a 
metropolitan borough council, out of the general rate (see London Govern¬ 
ment Act, 1899 (62 & 63 Viofc. c 14), 8. 10; title Msdropolis, Vol. XX., 
p. 440). 

(A) Alkali, etc. Works Uegulation Act, 1906 (6 EdiV. 7, o. 14) 

(i) Ibid, a. 27 (2). 

(A) For definition of “ alkali work,” see p. 404, ante. 

(Z) llio chief inspector (see p. 412, poet) may found his opinion on facts 
disclosed by an examination by any other inspector; see Alkali, etc. Works 
Begulation Act, 1906 (6 Edw. 7, c. 14), s. 25. 

(m) Ibid., 8 . 1 (1). In calculating the proportion of acid to a cubic toot of 
air, smoke, or gases, such air, smoke, or gases must be calculated at the 
temperature of 60° Fahrenheit, and at a barometric pres^^ure of 30 inches ; 
see ibid., a. 16. 

(n) For definition of ” owner,” see p. 406, ante. 

(o) Alkali, etc. Works Begulation Act, 1606 (6 Edvr. 7, c. 14), s. 1 (2). 

As to the recovery of fines, see p. 413, post. ' 

(p) Not exceeding, in the case of a first offence, £20, and iu the case of 
every subsequent offence, £60, with a further sum not exceeding £5 lor 
every day during which such subsequent offenoe has continued {ibid., 
B. 2 (2)). As to the recovery of flues, see p. 413, poet. 

(g) For definition of “ best practicable means;” see p. 406, ante. 

(r) For definition of “ noxious or offensive gas,” see p. 406, ante. 

(a) Alkali, etc. Works Begulation Act, 1906 (6 Edw. 7, e. 14), a. 8. 
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PiTBLic Health and Local Administbahoh.. 

802. Every work of whutever description, in which any liquid 
containing either acid or any other substance capable of liMrating 
sulphuretted hydrogen from alkali waste or drainage therefrom is 
produced or used, must bo carried on in such manner that the 
liquid shall not come in contact with alkali waste, or with drainage 
therefrom, so as to cause a nuisance (f); and the owner (tt) of any 
work not so carried on is li.iblc to fines (r). 

On the request and at the expense of the owner (u) of any such 
work, the sanitary authority (a) must provide and maintain a drain 
or channel for carrying off such liquid produced in such work into 
the sea, or into any river or watercourse into which the liquid can 
be carried without contravention of the Eivers Pollution Prevention 
Act, 1876(6), as amended by any subsequent enactment; and the 
sanitary authority, for the purpose of providing any such drain or 
cliannel, has the like powers as it has for providing sewers, whether 
within or without its district, under the Public Health Act, 1875 (r). 
Compensation (d) must be made, at the expense of such o^vner, 
to any person for any damage sustained by him by reason of the 
exercise by a sanitary authority of such pi>w(3rs (<). 

803. Alkali waste must not, under penalty of lines 0 ), be depusiled 
or discharged without the best practicable means Of) being used for 
effectually prei^enting any nuisance arising therefrom (A). 

Where alkali waste has been deposited or di''ch-irge<l, and com¬ 
plaint is made to the chief inspector that a nnisance is oceasionod 
thereby, the chief inspector, if satisfied of the existence of the 

(t) Alk.ili, etc. Works Regulation Act, 1906 (0 I'llw 7, c. 14), r 3(1); 
see title Ncisance, Vol XXI., p. 534. 

(m) For definition of “owner,” see p 406, ante. For foim of request 
to local authority to provide drain, compare Encyclopredia of Form<, and 
Precedents, Vol. X., pp. 301, 303. 

(v) Xot exceeding, in the case of a first ofience, £50, aud in the case of 
every subsequent offence, £100, with a further sum not exceeding £6 for 
every day such subsequent offence has continued (Alkali, etc. Woiks 
Regulation Act, 1906 (6 Edw. 7, c. 14), s. 3 (2)). As to rtie recovery of 
flues, see p. 413, post. 

(o) For definition of “sanitary authotity,” see p. 406, ante 

{b) 39 & 40 Viet. c. 75. 3'he Act has been amended by the Riveis Pollu¬ 
tion Prevention Act, 1893 (56 & 67 Viet. o. 31), and the Rivers Pollution 
Prevention (Border Councils) Act, 1808 (61 & 62 Viet. c. 34); see title 
Waters and Watercourses. 

(e) 38 & 30 Vict c. 55; see Alkali, etc. Works Regulation Act, 1906, 
(6 Edw. 7, c. 14), 88.'3 (3), 27 (1). For the powers of a sanitary authority 
outside London to provide sewers under the Public Health Act, 1876 (38 
& 39 Viet. 0 . 55), ss. 16, 32, see title Sewers and Drains. A sanitary 
authority in London has no such powers under the Public Health (London) 
Act, 1891 (54 & 55 Vict. o. 76). 

(d) This is determinable under the Public Health Act, 1875 (38 & 39 Vict. 
c. 56), a. 308; see Lingke v. Ohristehurch Corporation (1912), 78 J. P. 265 ; 
title Compulsory Purchase op Land and Compensation, Vol. VI., 
p. 163; and, as to arbitration proceedings, see note («), p. 367, ante. 

(e) Alkali, efis. Works Regulation Act, 1906 (6 Edw. 7. c. 14), s. 3 (3), (4). 

If) Ibid., 8. 4 (2). The fines are of the same amounts as those imposed 

by Aid., B. 2 (2); see note (p), p. 407, ante. As to the recovery of fines, 
see p. 413, pod. 

(a) For deflaltion of “ best practicable means,” see p. 406, ante. 

(h) Alkali, etc. Works Regulation Act, 1006 (6 Edw. 7, o. 14), s. 4. 
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nuiaance (i), and that it is within the power of the owner or occupier 
of the land to abate it, must serve a notice {k) requiring him to abate 
the nuisance; and, if he fails to use the best practicable and 
reasonably available means for its abatement, he is liable to a fine 
not exceeding M20, and if h(> does not proceed to use such means 
within the time limited by the court inflicting such fine, he is liable 
to a further penalty not exceeding £5 for every day, after the 
expiration of the time so limited, during which the failure 
continues (Z). 

804. Every sulphuric acid work (m) must be carried on in such 
manner as to secure the condensation, to the satisfaction of the chief 
inspector (;?), of the acid gases of sulphur or of sulphur and nitrogen 
which are evolved in the process of the manufacture of sulphuric 
acid, to such an extent that the total acidity of those gases in each 
cubic foot of residual gases after completion of the process, and 
before admixture with air, smoke, or other gases, does not exceed 
what is equivalent to four grains of sulphuric anhydride (o). 

Similarly every muriatic acid work (;>) must be so carried on that 
in each cubic foot of air, smoke, or chimney gases escaping into the 
atmosphere there is not contained more than one-fifth paj-t of a 
grain of muriatic acid (q). 

The owner (?•) of any work not so carried on is liable to a fine(«), 
not exceeding, in the case of a first offence, £50, and, in the case of 
every subsequent offence, it'lOO. 

805. The owner (r) of any scheduled work (t) must utider penalty 
of fines (a) use the best practicable means (t) for preventing the 
escape of noxious or offensive gases (c) by the exit flue of any 
apparatus and the discharge of such gases into the atmosphere, 
and for rendering such gases where discharged harmless and 
inoffensive, subject to the (lualification that, on the basis of the 


(i) See note (?), p. 407, ante. For form of complaint, see Encyclojwedia 
of Forms and Precedents, Vol. X., p. 301; Vol. XVI., p. 608 
(Ir) As to the mode of service, sec p. 413, poet. 

(l) Alk^i, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), s. 5. 

(m) “ Asdeflned in paragraph (1) of the First Schedule” (ibid, a. 6(1)). 
For deflnitiou, see note (i), p. 404, ante. 

(n) See note (i), p. 407, ante. 

(o) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, o 14), s. 6 (1). 
For the mode of calculating the proportion of acid, see note (m), p. 407, 
ante. 

(p) “As defined in paragragh (8)of the First Schedule” (ibid.,a. 6(2)). 
For dafinition, see note (I), p. 404, ante. 

(q) Alkali, etc. Works Regulation Act, 1906 (6 Edw 7, c. 14), s. 6 (2). 

(r) For definition of “ owner,” see p. 406, ante. 

(8) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), s. 6 (3) ). 
As to the recovery of fines, see p. 413, post. 

(*) For definition of “ scheduled work,” see p. 404, ante. 

(a) Not exceeding, in the case of a first offence, £20, and, in the case 
of every subsequent offence, £50, with a further sum not eVcoediug £5 for 
every day such subsequent offence has continued (Alkali, etc. Works 
Regulation Act, 1906 (6 Edw. 7, o, 14), s. 7 (2)). As to the recovery of 
fines, see p. 413, post. 

(b) For definition of “ best practicable means,” see p. 406, ante. 

• (c) For definition of “ noxious or offensive gases,” see p. 406, ante. 
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9»». 2. amount of Acid gas per cubic foot (<f), no objection is to be taiken 
AlkaU, Acid, under this provision by an inspector where (1) the muriatic gas in 
Other the air, smoke, or gases discharged into the atmosphere does not 
Works, exceed the amount limited by the last preceding provision (c); or 
(2) where the total acidity of any acid gases (including those from 
the combustion of coal) in each cubic foot of air, smoke, or gases, 
so discharged by a chimney or other final outlet receiving the 
residual gases from any process for the concentratif>n or distillation 
of sulphuric acid, does not exceed what is equivalent to one grain 
and a half of sulphuric anhydride (/). 

ProTtelonai 806. An inspector may inquire whether, in any cement works (g) 
oiderprevenf- or smelting works (/f), means can be adopted at a reasonable expense 
of noxte^or preventing the disch’irge from the furnaces or chimneys of such 
ofiensive ga«j works into the atmosphere of any noxious or offensive gas (i) 
m cement- evolved in such works, or for t endering such gas where discharged 
harmless or inoffensive; and, where it appears to the Local Govern¬ 
ment Board th.it such means cjin be so adopted, the Board may by 
provisional oi-dor, to bo conlirwiod bv Parliament, require the 
owners (k) ol .^uch works to adopt the bent practicable means (Z) for 
the purjtose, and may by tlie order limit the amount or proportion 
of any noxious or offensive gas which is to be permitted to escape 
from such works into the chimney or into the atmosphere, and 
extend to such works such of the statutory provisions (/«) relating to 
scheduled w'orkb(a) as it thinks fit, and impose fines for a breach of 
the provisions of the order (o). 


Power of 
owncis of 
works to 
make -iiLL lal 
rules. 


807. The owner f/.) of an alkali work(p) or of a scheduled 
work(?0 may, with the sanction of the central authority (g), make 
special rules for the guidance of his workmen who are employed in 
or in connexK)ii with any process causing the evolution of any 
noxious or offensive gas(t), or in or in connexion with the con- 
df'iisation or other treatment of that gas, and may annex a fine 
not exceeding £2 to any violation of such rules, such fine being 
recoverable in accordance with the Summary Jurisdiction Acts (/■).. 


(d) As to the mode of calculating the proportion ot acid, see note (m), 
p. 407, ante. 

(e) the Alk.ili, etc. Works' Regulation Aot, 1900 (6 Edw. 7, c. 14), 
b 6; see p. 409, unle 

if) Alkali, etc. Works Regulation Aot, 1906 (6 Kdw. 7, o. 14), s. 7. Ibid., 
B. 26, which for a peridd of three years after the 1st Jannaiy, 1907 (the 
commencement oi the Aot), snhstitnted, in the case of the over-heat pan 
process,” two giaius for one grain and a half of sulphuric anhydride, is 
now spent. 

(a) For deflnhiou of * cement workb,” see p. 406, ante. 

(a) For definiliou of " smelting work.*),” see p. 400, ante. 

(t) For definition of ” noxious or offeiibive gas,” see p. 406, ante. 

•(ic) For definition of “ owner,” see p. 400, ante. 

(l) For definition of ‘ best practicable means,” see p. 406, ante. 

(m) Alkali, eio Works Regmation Act, 1906 (6 Edw. 7, o. 14). 

(n) For definition of ” scheduled work,” see p. 404, ante. 

(o) Alkali, etc. Works Regulation Act, 1906 (0 Edw. 7, o. 14), s. 8. As to 
rcoove^ of fines, s>co p. 413, post. 

(p) For definition of ” alkali work,” see p. 404, ante. 

Iq) As to the central authority, see p. 406, ante. 

(r) See titlAi Magistbatbs, Vol. XtX , pp 689 et seq.; and compare 
pp. 367 et seq,t ante. • 
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» 

A printed copy of such special rules must be given by the ovrner 
to every workman affected thereby («). 

Sub-Sect. 3,— Ref/iiitiation. 

808. An alkali work (t), a scheduled work (a), a cement work (6), 
or a smelting work((‘) must not be carried on, under liability of the 
owner (ei) to a fine not exceeding Jb'50, unless it is certified to be 
registered (e). Certificates which are issued by the liocal Govern¬ 
ment Board (/) are chargeable with an Inland Revenue stamp duty 
of for an alkali work and dJS for any other work, and they expire 
on the Ist April in each yeai'C^). 

809. An application lor a certificate may, for the first registra¬ 
tion of a work, be made at any time, and subsequent applications 
are made in January or Fehnmry (h). The certificate will be 
issued on application hy the owner (</), if the conditions of regis¬ 
tration are complied with. One ot I he conditions in the case of 
the first registration of an alKaJi or scheduled work, or the regifi- 
tration of such a work if the work has been closed lor a period 
ol twelve months, is that the work is at the time of registration 
furnished with such .ippli.'inces as appear to the ehiel inspector 
or, on appeal, to the Local Government Board to he necessary in 
order to enable the work to be carried on in accordance with the 
statutory rerpiirements; but lire Jjocal Govornment Board may 
dispense with this condition in the case ot woiks erected belove 
the Ist January, 1007, which were not before that date required to 
be registered (i). 

810. Written notice of any change which occjira in the owner¬ 
ship of a work or in the other registered i)articulars must, 
within one calendar month alter such change, be sent by the 
owmer to the Local Government Board, and the registei and 
the certificate are altered accordingly without charge(/•). It such 


(») Alkali, etc. Works liegulaiion Act, 1906 (6 Edw 7, c 14), s 15. 

(i) For defiuiiiou of “ alkali work,” see p. 404, ante. 

(a) For definition of *' scheduled woik,” see p. 404, ante. 

(b) For definition ot “ cement woiks,” see p. 405, wnte. 

(c) For definition of “ smelting works,” see p. 406, ante. 

{d) For definition of ” owner,’‘ see p. 406, ante 

(e) Alkali, etc. Works Regulation Act, 1906 (6 Edw'. 7, c. 14), s. 9 (1), 
(8). As to the recovery of fines, see p. 413. post. The three mouths’ 
limitation for bringing proceedings (see ibid.) does not apply. 

(/) Under the A^^ali, etc. Works Regulation Act, 1907 (0 Edw. 7, o. 14), 
BS. 9, 27, the Local Government Board i-^ empowered to prescribe uarti- 
cul^ TO be contained in the register, and the manner ot conducting it, 
and of issuing certificates etc. Such matters were presoiibed on the 27th 
November, 1906 (Stat. R. & 0., 1906. p 21*. 

t 9 ) Alkali, etc. Works Regulation Act, 1906 (6 Kdw. 7, c. 14), s. 9 (3), 
(6). As to stamp duties generally, see title Revenue. • 

(A) Alkali, etc. Works Regulation Act, 1900 (6 Edw. 7, c. 14), s. 9 (4). 

(i) Ibid., 88. 9 (5), 31. 

(A) Ibid,, B. 9 (7). The Local Government Board has presciibed that an 
alteration of ownership shall be indorsed on the oertifloate; see note (/), 
twpto. 
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Seot. 2 . notice is not so sent the work is not deemed to be certified to be 


Alkali, Acid, registered (t). 

a^O^er Sub-Skct. 4.— InapecHon. 

worKSi 


Appolntincnt 
of chfpf 
lospertor and 
{nspectoiB/ 


Deputy 
of chief 
inapectoT. 


Additional 
inspector on 
application 
of sanitaiy 
authorities. 


811 . The Local Government Board appoints inspectors and 
constitutes a chief inspector (m), and these oiiicerh miiht not be 
employed in anyother work ^^itllOUt that Board’s ha 7 iction(»). A copy 
of the London Gazette in which notice of an appointment is published 
is evidence of the appointment (n). fjand agents and certain other 
persons employed or interested in works to which the Act(p) 
applies, or in patents and apparatus carried on or used in any such 
work or connected with matters dealt with by the Act(p), are 
disqualified to act as insjx'ctors ( 7 ). 

In the case of the illness or other unavoidable absence of the 
chief inspector, the Lo'*al (lovernment Board may appoint any 
other inspector to act as his deputy, and the inspector .so appointed 
has, whilst so acting, all the powers by or nnder the Act (p) conferred 
on the chief inspector ( r). 

If any sanitary authority(s) applies lo the Local Government 
Board (#) for an additional inspector, and iitidertali.es to pnj not less 
than one-half of his salary or lemuneration, the Local (hnernment 
Board may, with the sanction of the Treasury, appoint an additional 
inspector to reside within a convenient distance of I lie works ho is 
required to inspect ( 0 ). 


Inspection of 812 . All inspector may at all reasonable times, by day and night, 
works. without previous notice, hut so as not to interrupt thopiocessottlie 

manufacture, enter and inspect any work to which, in the opinion 
of the Local Government Board, any of the provisions of the Act(p) 
apply, and any place where alkali waste is treated or deposit(*d, or 
is lilcely to come into contact with liquid containing either acid or 
any other substance capable of liberating sulphuretted hydrogen 
from alkali waste or drainage therefrom (v). He is given extensive 
powers to examine processes, apply tests, make experimenls, and 
generally make such inquiries as seem to him necessary or prop' r 
for the execution of his duties (r). The owner (ic) of . 1 . work must, 
on demand of the chief inspector, furnish him with a skelch plan, 
to be kept secret, of parts of the work where noxious or ofteusive 
gases are evolved or dealt with (rh Where facilities are not afforded 


(l) Alkali, eto. Works Regulation Act, 1906 (6 Edw. 7, 0 . 14), s. 9 (7). 

(m) Such appointments are made with the approval of the Treasury as 
to numbers and s,tiarics (ibid., s. 10 (1), (3)). The chief inspector must 
make an annual loport to the liocal (lovernment Board, wliich must 
be laid before botli Houses of Parliament; see tbid., s. 13. 

(n) Jbid., a. 10 (4). 

to) Ibid., 8. 10 (2). 

Ip) Alkali, etc Works Regulation Act, 1906 (6 Edw. 7, e 14). 

(g) Ibid., s. 11 

(r) Ibid., a. 10 (.3) 

(«) For definition of “ sanitary authority,” see p. 406, ante. 

(t) The “ central authority ” ; see p. 406, ante. 

(u) Alkali, eto. Works Relation Act, 1906 (6 Edw. 7, 0 . 14), s 14. 

(«) Ibid., B. 18. 

(«i) For definition of ” owner,” see p. 406, ante. 
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to an inspector, or where be is obstructed, the owner of the work 
and every wilful obstructor is liable on summary conviction (a) to 
a fine not exceeding JilO(/j). 

Sub-SK( t. 5. —Prorealtngs. 

813. Pines, otlier than those recovoml»le summarily (c), are 
recovered by action of debt in the county court, and are paid into 
the Fixchequer (rf). The action cannot be brought without the 
sanction of the Local Government Board (f), nor, except as respects 
a fine in contravention of the provisions as to registration (/), after 
three calendar months from the offence, and an appeal lies to the 
High Court (^f). 

814. Not less than twenty-one days before the hearing of any 
proceeding against an owner (//) for failing to secure the condensa¬ 
tion of any gas to the satisfaction of the chief inspector (i), 
or for failing to use the best practicable means (k), an inspector 
must serve (0 on the owner a notice in writing stating, as the case 
.requires, either the facts on which such chief inspector founds 
his opinion (/u), or the means (A.) which such owner has failed to 
use, and the means (A) which, in the chief insjTector’s opiniou(/»), 
would suffice, and must produce a copy of such notice before the 
court having cognizance of the matter (n). 

815. A person is not liable to a fine for more than one offence in 
respect of the same work or place in respect of any one day, or to 
an increased fine for a second offence or a third or any subsequent 
offence, unless a fine has been i-ecovered within the preceding 
tw'elve calendar months against such person for the first offence, 
or for the second or other offence, as the case may be(r)), 

816. Generally, the owner of a work is made responsible for an 
offence committed therein, unless be can prove that he has used due 
diligence and tliat it was committed without his knowledge, consent, 

(a) See title Magtstbates, Vol. XIX., p. 589. 

(5) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), a. 12. 

(e) As to fines for violation of special rules, see p. 410, ante, and, as to 
fines for obsti-uctinsj an inspector, see the text, 

(d) Alkali, etc. Woiks Regulation Act, 1906(6 Edw. 7, c. 14), s. 10. As 
to such actions, and by whom they are brought, see title Couxty Coubts, 
Vol. yill., pp. 631—633. As to the service of notices and other docu¬ 
ments, see ibid., p. 632. 

(e) See note (t), p. 412, ante. 

If) See p. 411, ante. 

Iq) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c 14), s. 17. 

(a) For definition of “ owner,” see p. 406, onie. 

(t) See p. 412, ante. 

{k) For definition of “ best practicable means,” see p. 406, ante. 

(l) For the mode of service, see title County Coubts, Vol. VIII. 
p. 632. 

(m) See note (Z). p. 407, ante. • 

(n) Alkali, etc. Works Regulation Act, 1906 6 (Edw. 7, o. 14), s. 18 (3). 
It is Buffldent in proceedings to allege the work to be one to which the 
Act appjieg. and to state the name of the registered or ostensible owner, ox 
the usual title of the firm ; see ibid., s. 18(1). 

(0) Ibid., SB. 18 (2), (4). 
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or connivance by some agent, servant, or workman, whom he 
charges by name as the actual offender, in which case such offender 
is liaole to pay the fine and the costs of proceedings (p). 

817. Where complaint is made to the Local Government 
Board (q) by any sanitary authority (r), on intormation given by 
any of its ofiicers, or any ten inhabitants of its district, that, either 
within or without the distiict, in contravention of the Act (s), 
any work is carried on, or that any alkali waste is deposited or dis¬ 
charged, and that a nuisance is occasioned thereby to any of the 
inhabitants of the district, the Local Government Board must make 
such inquiry into the matters complained of, and after the inquiry 
may direct sucli proceedings to be taken by an inspector as it thinks 
fit and just. The complaining sanitary authority (r) must, if so 
required by the Local Grverument Board, pay the expense of any 
such inquiry (t). 

818 . Wheie a nuisance, arising from the discharge of any noxiims 
or offensive gas or gases (lOi is wliolly or partially caused by the acts 
or defaults ot the owners (c) of several 'Rovks to which the Act (n) 
applies, any iiersou injured by such nuisance may proceed against 
any one or more of such owners, and may recover damages from each 
defendant owner in piopoition to the extent of the contribution of 
that defendant to the nuisance, notwithstanding that the act or 
default of that defend.int would not separately have caused a 
nuisance; but tins provision does nob authorise the recovery ot 
damages from any defendant wlio can produce a certilicate from 
the chief inspector (a) that in the woiks of that clofendant the 
requirements of the Act (i) have boon complied with, and W'ere 
complied with when the nuisance aiosetc). 

Skct. 3. —Budding Regulations, 

SOB-Sil J. 1.— hi fhacntl. 

819 . The poweis of a local authority to regulate (d) buildings 
and building operations within its aiea depends largely upon whether 
the Public Health Acts Amendment Act, 1890(c), Part III., and 

Ip) Alkali, etc Wuika Begulalioii Act, 1906 (6 Edw. 7, c. 14), s. 20. 

(g) The “ central authority ” ; ace pp. 406, 412. note (<), ante. 

(r) For definition of “ eaiutaiy authority," see p. 406, ante. Ab to the 
defraying of ita c^njichhcs, see hole (g), p. 406, aute 

(o) Alkali, elo. \1 orks Bcgulatioii Act, 1906 (6 Edw. 7, o. 14). 

(i) Ibid., B. 22 

(a) For definition of “noxioue or offensive gas," see p. 406, ante. 

(f) For definition of “ owner,” see p. 400, ante. 

(a) See note (1), p. 407, ante. 

{b) Alkali, etc. IVorks Kegulation Act, 1906 (6 Edw 7, c. 14). 

(o) Ibid., B. 23. 

(d) As to the ('ff(‘ct on building ooutrocls of non-compliance with bye¬ 
laws, see title Bi ilding Contracts, Engirkebs, and Abcuit£Ot.s, 
Yol. III., pp. 196, 196. As to the duty of aTohiteots in respeot of com¬ 
pliance with bye-luws, see ibid., pp. 265, 296. 

(«) 63 & 64 Viet. 0 69, Ab to the adoption of this Act by urbaq auiho* 
rities, see title Local Govebnmbnt, Yol. XIX., p. 385, and by rural 
•uthoritiea, see Und., p. 386 ; and see pp, 363, 364, ante . 
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Past V.—^pBovisioirs in Rbspeot of Partioub^ 

• ■jhi -v ^ ^ ^*si 

^rtain provisions of the Public Health Acts ^xMhd^iipt 8. 

1907 (/), are in force in the particular area, afiS, vmeraver ih ^lildhiir 
following pages either of those Acts is given as aath0k|l^,4Qi:. 
statement, it must be understood that the Taw so stated only appl 
to places in which the specified provision is in operation (p). 

Sub-Sect 2. —AlUratioit of limldinq^. ^ 

820. A local authority may make bye-laws (^) to prevent rower to 
buildings which have been erected in accordance with bye-laws (/) makebye- 
froni being altered in such a way that if at first so constructed they *St«”ioina 
would have contravened the bye-laws (,/). 

Sub-Sect. 3. — Ne>r Buildings. 

821. The " erection of a new building” is not for the purposes '‘BicdHon 
of the Public Health Acts (/r) limited to the erection of buildings for 

the first time, but is extended to cover the following specified build- 
ing operations, each of which operations is deemed to be the erection 
of a new building:— 

(1) The re-erection of any building (i) pulled down to or below 


(/) 7 £dw 7, c. 53. As to the application ot this Act to local areas, see 
title Local Government, Vol. XIa , p. 387; and see p 364, ante. 

(ff) As to building in streets, see title Highways, Stueeis, and Bridges^ 
Vol. XVI, pp. 236 el seq.; in metropolitan streets, see ibid., pp. 108 
ft seq. , title Metropolis, Vol. XX , pp. 470 et sea. For various forms 
relanng to buildings, see Encyclopaedia of Forms and Precedents, Vols. X., 
pp. 639—643 ; XI., pp. 20—25 ; XVI., pp. 527—529. 

(A) As to the making, publication, confirmation etc. of bye-laws, see 
pp. 388 el seq., ante. 

(i) The words are “ bye-laws made under the Public Health Acts ” (see 
note {fi), p. 361, ante), but bye laws made under repealed Acts, and not 
iiieousiistent with the FubUc Health Act, 1875 (38 & 39 Viot. c. 55), are 
deemed to bo made under the Pubho Health Act, 1875 (38 & 39 Vict. c. 66) 
(tbid., s. 326); and see note if), p 389, ante As to what is a “ building," 
sen note (I), mfra. 

( 7 ) Public Health Acts Amendment Act, 1890 (63 & 64 Vict. o. 69), 
B. 23 (4). The Local Government Board allows bye-laws as to notices, 
' "r of plans, and inspection ol altoiations, but not byc-lawa as to 

S down offending works. But where notice or plan or description 
n delivered, the Public Health Act, 1875 (38 & 39 Vict. o. 66), s. 168 
(see pp. 422 et seq., post), applies to any such work. 

(A) For a list of tne Public Health Acts, see note (u), p. 361, ante. 

(Z) “ Building ” is a teim of wide significance. The structure need not 
be fastened to the ground (Waison v. Cottar (1847), 6 C. B. 61; Poplar 
Board of Worles v. Kmght (1868), E. B. & E. 408; Bichardson v. Brown 
(1886), 49 J. P. 661), or be above the surface of a street {Thompson y. 
Svmd^dand Ocw Co. (1877), 2 Ex. 1). 429, 0. A ; Sehweder v. Worthing Oas 
lAgld and Voice Co., [1912] 1 ( h 83); see also the cases as to what is a 
" building, structure, or work " under the London Buiidiug Act, 1894 
(67 & 58 Viot. c. ooxiii.), s. 146, cited in title Mbtrobolis, Vol. XX., p. 477, 
note (u), and the cases as to “ other building " under the Representation 
of the People Act, 1832 (2 & 3 Will. 4, c. 45), s. 27, referred io in title 
Eleotions, Vol. XII., p. 186, note (<); and, for the d^nition ol" building " 
in the Publio Health (London) Act, 1891 (64 & 66 Vict. o. 7Q)^ see note (a), 
p< 667, post It is very doubtful whether mere walls, boardings, or fences 
are buildings within the roeaniim of the term as used in the text (see Child 
V. BougUuilSSi), Kay, 660 ; Weston v. Arnold (1873), 8 Oh. App. 1084 ; 
SUMgTaor V. SunderlaM OorporeMon (1891), 60 L. J. (M. o.) 01 ; EUU v. 
PlUrntdoad Board of Worlcs U003), 68 L. T. 291 ; Laojf v. London County 
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Biiqt*a ^the grdit^dd of any frame building of which only the frame* 

BnlUttng ,gi|prk is left e^m ib the ground floor (m). 

Bwfla*. (3^ 5iii^ re-erection, wholly or partially, of any building of which 
tlona Pouter wall is pulW down(n) or burnt down to or within ten 
feet of the surface of the ground adjoining the lowest storey of the 
building, and of any frame building so far pulled down or burnt 
down as to leave only the framework of the lowest storey (o). 

(3) The conversion into a dwelling-house of any building not 
originally constructed for human habitation (/;), or the conversion 
into more than one dwelling-house of a building originally con¬ 
structed as one dwelling-house only (< 2 '). 

(4) The reconversion into a dwelling-house of any building which 
has been discontinued as or appropriated for any purpose other 
than that of a dwelling-house (o). 

(6> The making of ai.y addition (r) to an existing building by 
raising any part of the roof, by altering a wall, or making any 
projection from the building, but so far as regards the addition 
only (o). 

(6) The rooJing or covering over of an open space between walls 
or buildings (o). 


Bje-lawi 
for securing 
stability, flre- 
prevcntion, 
sanitation etc. 


822. Local authorities (s) may make bye-laws (t) with respect to 

Council, [1806] 2 Q. B. 677, 0. A.; title Building Contracts, Engineers, 
AND Architects, VoI. III., p. 176). 

(m) Public Health Act, 1875 (38 & 39 Viet. o. 66), b. 169. Neither this 

nor the next provision retened to in the text, supra, exhausts the dchnitioii 
of a new building, nor do they provide lor the conversion of a dweJling- 
Itouse into a public building, businchs premises etc Whetlicr a building 
is a “ new building ” is “ a ((uestion ot laot, . . . it is a question of 

degree ” {James v. Wyvill (1884), 61 L T. 237, per Lord (^olekidqe, C.J , 
at p. 240; see Fedruih Jireweiy Co. v. liednith Dtstrict Council (1904), 69 
J. P. 78). As to re-erections, see Hobbs v. Dance (1873), L. K. 9 C. P. 30 ; 
Lee V. Barton (1909), 101 L. T. 600 ; conversionfi, IPeet Hartlepool Commis¬ 
sioners v. Levy (1886), 60 J. P. 196; Hall V. Eastbourne Corporation (1906), 
69 J. P. 369; additiou to old building, Shtel v. Sundeihnid Coiporation 
(1861), 6 H. & N. 796 (cases under local Acts) 

(n) See Yabbicom v. Bristol Brewery, Ltd. (1903), 67 J. P. 261, where tiie 
in^vertont pulling down by a workmap of part of a wall \%»is held nut to 
be a pulling down within a local Act. 

(o) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 23, 
which does not apnly to buildings, oilier than dwelling-houses, used for 
duly authorised railway^, harbours, docks, canals etc. (ibid., s. 33). 

(p) See Hanrahan v. Leigk-on-Hea Urban Council, [1909] 2 K. B. 257, 
C. A. (converted i uilway carri&ge). 

iq) Public Health Act, 1875 (38 & 39 'Vict. c. 65), s. 159; Public Health 
Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 23; and see notes (m), (o), 
supra. 

(r) An oreotioii may be such an addition, although it merely occupies 
the same space as the structure it replaces {Meadows v. Taylor (1890), 
24 Q. B. D. 717) 

(a) As to the koverai matters referred to in the text, infra, every urban 
authority may make bye-laws with respect to those grouped under the 
numbers (1), (,2), (3); see Public Health Act, 1875 (38 & 39 Vict. o. 55), 
8. 167. For those under numbers (4), (5), (6), an urban authority must 
acquire the necessary power under the Public Health Acts Amendment 
Act, 1890 (53 54 Vict. o. 69), s. 23 (1), by adopting iUd., Part HI. ; see 


(t) For note ((), see next page. 
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title Local Governmknt, Vol. XIX., p. 386. A 
acquire the power under the Public Health Acta A* 

(63 & 64 Viet. c. 69), a. 23 (3), to make bye-laws with rosj , „ , ^ 
structure of walls and foundations of new buildings for ptu^[tose97. 
health.” As to the matters under numbers (2), (3), (4), and thestrueture 
of floors and the height of rooms to be used for human habitation, the rural 
authority may acquire powers by the adoplion of ibid , Part III., or it may 
be invested with such a power as to matters under numbers (1)—(8) by an 
order of thp Local Govcrniucut Tloaid, under the Public Ile^th Act, 1873 
(38 & 39 Viet. c. 65), s. 276, or the Public Ueallh Acts Amendment Act, 
1890 (53 & 54 Viet. c. 59), s. 5. Hye-laws as to matters under numbers (7) 
and (8) may be made liy a local authoiity where the Public Health Acts 
Amendment Act, 1907 (7 Edw. 7, c. 53), s 24, has been declared to be in 
force in its district by the Local Ciovernment Board; see p. 3C4. ante. 

(t) As to the making and publication of bye-laws, see pp. 388 et seq., ante. 
The Local Government Board has issued the following model byedaws— 
Series IV., with respect to now strecl s and buildings, comprising the matters 
grouped under nmnbors (1), (2), (3), and the observance of bye-laws (see 
p. 421, post), for urban autliorities and rural authorities with the necessary 
powers (see note (»), p. 416, ante); Series I Va, with respect to now buildings 
and certain matters in coniiccliou with buildings, lor rural authorities with 
the powers obtained by adopting the Public Health Acta Amendment Acf, 
1890 (63 & 54 Vict. o. 59), Part III , or by an order of the Local (govern¬ 
ment Board; Seiics IVn, witli respect to drainage of existing buildings 
(ibid., B. 23 (2)): and the Local Guvernmeiit Board also supplies an inter¬ 
mediate Scrie.s IVc (based iijion Seiies IVa, wi(h additional claiiBca as to 
new streets etc., taken from Series IV.), which is framed for areas of a 
semi-urban cliuruetor; sec, fuither, a circular letter of the Board dated the 
29th August, 1912 (70 J. P. (Journal), 12.>). 

Bye-laws iuvaiiably contain clauses defining expressions, and exempting 
Gortain buiiding.s, and matters of this kind have been the subject of jumcial 
decisions. As to a barn bein*j a domcstie building, see R. v. Preston Rural 
District ('onwil, Kc parte Longwoilh (1911), 70 J. P. 65. A stable has 
been held not to be a “ domestic building ” for tho purpose of open space 
at the rear (Vollins v. Greenwood (1910), 103 L. T. 36) For the meauing 
of “ incombustible mateiials,” see Payne v. Wright, [1892] 1 Q. B. 104 ; 
Badley v. Cuclcfteld Union Rural District Council (1896), 64 L. J. (Q. b.) 671; 
Hendon Urban District Council v. Martin (1900), Times, 13th January; 
Stevens v. Gourley (1869), 7 C. B. (n. s.) 99 ; “ party wmll,” Watson v. Gray 
(1880), 14 Ch.-D. 192; title BouNUAurES, Fences, anu Partt Waix.s, 
Vol. III., p. 134 ; “ topmost storey,” Foot v. Hodgson (1890), 25 Q. B. D. 
160 ; and for other cases in comioction with definitions in the London 
Building Act, 1894 (67 A; 68 Viet. c. ccxiii.), see title Metropolis, Vol. XX., 
pp. 470 et scq. For exemption of a brick-kiln used with a fire-clay mine, 
see Tylecote v. Morion (1901), 85 L. T. 692 ; and for exemption of a stable 
08 not being used for habitation or habitual employment, see Limell v. 
Felixstowe and Walton Urban District Coimcil (1904), 90 L. T. 388. 
The completion of buildings, begun before bye-laws for the first time 
came into force, has been held not to be subject to such bye-laws 
(Hubba/rd v. Bromley Rural District Council (1906), 60 J. P. 437 k A 
water tower wider a local Act was held not exempt (Uokfield Rural 
Council V. Crowborough District Water Co., [1899] 2 Q. B. 664). 

Bye-laws under numbers (1)—(6) do not apply to buildings of a railway 
company used for the purposes of the railway under any Act of Parlianiteat 
(Public Health Act, 1875 (38 & 30 Viet. c. 56), s. 167). But cottages built 
by a railway company for its servants must comply with the bye-laws 
(Manchester, Sheffield, and Lincolnahire Bail. Co. y. Barnsley Unum (7uar- 
dians (1892), 67 L. T. 110; see also the cases referred to in title High¬ 
ways, Streets, and Bridges, Vol. XVI., p. 246, note (p) ). Bye-laws 
under numbers (7) and (8) do not apply to any buildings (other than a 
dwelling-house) belonging to a railway company, or to any oompahy or 
pnblie body maiutaiiiiiig a harbour, pier, or dock, or to the owners of 
any canal or inland navigation and used for the purposes of their 

• HX.—xxin. t 



418 


SaoT. I. 

BegnU- 

tlonB. 


Public Health ahp Local Administbatiok, 
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(1) the etru^l^rg of walls, foundations, roofs, and chimneys (a) of 
new buildings (&), for securing stability and the prevention of 


nndortaking (Public Health Acta Amendment Act, 1007 (7 Edw. 7, o. £3), 
B. 33). No bye-law, except an mentioned below, is to affect any building 
erected in any place, included on the 11th August, 1875, in an urban 
distiict, befoie the Local Government Acts (defined and repealed. Public 
Health Act, 1876 (38 & 39 Viet. o. 6.5), Sohed. V., Part I.) came into force 
in such place, or any building erected in any other place before it becomes 
constituted or included in an ui ban district, or, by virtue of any order of the 
Local Government Board, subject to the Public Healih Act, 1876 (38 & 39 
Viot. o. 66) [ibid., s. 167), in the manner referred to in note (s), p. 416, ante. 
But where the jPublio Health Acts Amendment Act, 1890 (63 & 64 Viet. 
0 . 69), 8. 23 (^1) or s. 23 (3), is in force, byo-laws as to drainage, water- 
cloHoto (including water for ilushing), earth-closets, privies, ashpits and 
cesspools may be made to affect buildings ejected before the times 
mentioned (ibid., s. 23 (2) ). 

In the Metropolis, the London County Council has power to make 
bye-laws os to certain matters in connexion uith buildings (see title 
Mjetropoiis, Vol. XX., p. 400), but generally building operations in that 
area are regulated by the I.<ondon Building Acts (see title MBTROroxiS, 
Vol. XX., pp 470 et seq ). The City of London (Various Powers) Act, 
1911 (1 & 2 Goo. 6, 0 . Ixxxiv.), ss. 29, 30, confer on the Corporation power 
to make and enforce bye-la'W“ controlling x.rojections etc. in the street. 
In the provinces new buildings are also frequently dealt with by local 
Acts. 

Bye-laws with respect to new buildings, including provisions as to the 
giving of notices and deposit of plans and sections, and provisions in local 
Acts dealing with the construction of new buildings, and bye-laws made 
with respect to new buildings under any local Act, do not apply in the case 
of school premises erected according to plans which have been approved 
by the Board ot Education (Education (Administrative Provisions) Act, 
1911 (1 & 2 Geo. 6, c 32), s. 3). 

(a) The Chimney Sweepers .and Cliimneys Begulation Act, 1840 (3 & 4 
Viot. c. 86), B. 6, piovides that all withs and paititions between any 
chimney or flue must be nf biick or stone, and at least equal to half a brick 
in thiolweas, and every chimney or flue to be built or rebuilt in any wall, 
or longer than 4 feet out ot the wall, not being a circular one 12 inches 
in diameter, must be in every section not less than 14 inches by 9 inches. 
Angles of chimneys and flues axe also regulated. The provisions are 
enforceable by penalties, not less than £10 nor more than £60. As to the 
bearing on this provision of a local Act upon the same matter, see HiU v. 
Hall (1870), 1 Ex. D. 411. As to the Jieignt of chimneys, see p. 421, po^t. 

(b) An erection to be a “ new ^uilding ’’ within the meaning of bye-laws 
must be a building to which their requirements would be applicable. Thus 
the following have been held not to oe new buildingB: hoardings enclosing 
land used for preparing wood for hoardings (Slaughter v. Sunderland Oor- 
poraiion ^891), 66 L. T. 260); a boiler cased in orickwork, partly under- 

g oimd (Qerv'v. Black Lion Brewery Co. (1891), 66 J. P. 711) ; a conserva- 
ry of woda and glass (Hubert v. Acton Local Board (1889), 6 T. L. R. 274, 
C. A.); a temjiurar^ storehouse for building pmmoses (Fielding v. Bhyl 
Improvement Commtsaionere (1878), 3 C. P. D. 272) ; wooden erections to 
shelter a weighing machine and refreshment stall (SotUhend-on-Sea Corpora^ 
Uon V. Areher, Same v. Bomania (1901), 70 L. J. (k. b.) 328) ; a wooden 

r orlable theatre (NeweU v. Ormehirk Urban Dietriet Council (1907), 71 J. P. 
19; see Collins v. Oreenwood (1910), 103 L, T. 36). As to temporaiy 
IVaildings, see p. 427, post.. A bye-law prohibiting the ereotion of any 
building by the side of a new street until the street nad been construoteo^, 
has been held valid (Baker v. PortsmouHs Corporation (1878), 3 Ex. D. 167, 
C. A»; and see Bobinson v. Barton-Ecelee Loeat Board (1883), 8 App. Cas. 798, 
per Lord Sbisorne, L.C., at p. 801). As to when the erection of bnildings 
may oonstitute the oonstmotion of a new street so as to necessitate compfi- 
anee with bys-laws as to new streets, see Ewdon Loeed Boetrd v. Powmse 
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fires (c), and for purposes of health; (2) the aufficienoff of the sphoo' 
about buildings to secure a free circulation of air(d]|, and tite 
ventilation of buildings (e); (3) the drainage of buiii^ngs(/)^ 


(1889), 42 Oh. D. 602; DevoivpoH Corporation, v. Tozer, [19031 1 Ch. 769, 
O. A.; Fellowea v. Sedgley Urban Distnct Council (1906), 70 J. P. 412 ; title 
Hiohwats, Stbebts, and Buidges, Vol. XVI., p. 238. A building may not 
be newly erected over any sewer without the conseut of the local authority 
(Public Health Act, 1875 (38 & 39 Viot. c. 65), s. 28); sec title Sewers 
AND Drains. See, as to sttuotural materials, a circular letter of the Local 
Govcmmeut Board dated tho 29th August, 1912 (76 J. P. (.loumal), 425). 

■ (c) Where, by virtue of its incorporation with a local Act, tho Towns Im¬ 
provement Clauses Act, 1847 (10 & 11 Viot. c. 34), s. 109, is in force, roofs and 
external and party walls are to be ooustructed of inoombusiible materials, and 
party walls ore to becairiod up through tho roof. As to prevention of fire 
by provision of appliances, see pp. 548 et «eq., post. As to the means of escape 
from fire in factoiies and workshops, and the bye-laws which may be made 
as to such means, see title Factories and Shops, Vol. XIV., pp. 467—470. 

(d) A bye-law requiiing every now building to have an open space of at 
least 600 square feet free from any erection has been held valid (Adams v. 
Bromley Local Board (1872), 37 J. P. 662). As to the mode of measuring 
open space, see Andcilon v. Rigby (1863), 13 C. B. (N. s.) 603; Jonee v, 
Barry (1887), 52 J. P. 69; A.-tr. v. The Friary, Holroyd, and Heuly'e 
Breweries, Ltd. (1907), 71 J. P. 348 ; and, as to what constitutes a separate 
building lor the purpose of open space, sec A.-Q. v. MelvUle and King 
(1905), 93 L. T. 612 ; Southend-on-Sea Vorporalion v. Ramus (1895), 
99 L. T. Jo. 358; R. v. Pretfon Rural DUtrirt rointeil. Ex parte Longworth 
(1911), 76 J. P. 66. A wooden fence, 3 feet 6 inches high, has been held to 
infringe a provi.sion prohibiting an erection on the open space (Adams v. 
Bromky Local Board, supra); compare Graham v. Newoastle-upon-Tyne 
Corporation (1892), 67 L. T. 790, C. A., os to the application of a covenant 
roquirinn- a garden or open space to be “ kept open and unbuilt upon.” A 
prohibition agaiust building on any open space left belonging to any build¬ 
ing was held invalid if it applied to old buildings (Tucker y. Rees (1861), 
25 J. P. 789), and so was a similar prohibition applicable to new buildings 
without limitation of the extent of open space loft (Quinbyy. Liverpool Cor- 
poraiton (1888), 53 J. P. 213). An offending building may be pulled down 
oy the local authoiity (Jmgery. Doncaster Union Rural Sanitary Authority 
(1890), 54 J. P. 438). For the purpose of a bye-law requiring every new 
domestio building to have an open space, a stable was hold not to be suoh 
a doincbtic building (Collins v. Gi'ccuivood (1910). 103 L. T. 36). As to the 
retrospective application to existing buildings of local Act provisions with 
respect to open space, see West Eartlepool Commissioners v.Levy (1886), 60 
J. r. 196. A provision in a local Act respecting open spaces for blocks of 
hack-to-b-ack houses was construed in Robshaw y. Leeds Corporation (1875), 
39 J. P. 149. • dcnerally bye-laws require open spaces to be so provided m 
the rear as in effect to prohibit the erection of back-to-back houses; aud 
now, notwithstanding anything in any local Act or bye-law, such houses 
may not be erected as dweUings for the working classes except, iu the case 
of tenement houses, where the ventilation is certified as satisfactory by 
the medical officer of health (Housing, Town Planning, etc. Act, 1909 
(9 Edw. 7, 0 . 44), s. 43 ); see note (^, p. 628, post. 

(e) Where the provisions of the Towns Improvement Clauses Act, 1|I47 
[10 & 11 Viet. 0 . 34), with respect to supplying buildings with fredi air, are 
in force, by virtue of their inoorpoiation with a local Act, notice, accom¬ 
panied by a plan showing means of ventilation, has to be given to the local 
authority, aud the authority’s approval of such means obtained, before any 
building intended as a place of public meeting can be oominenoed to be 
built (md., 8. 110); but if the auUiority fails to approve or disapproTe 
within fourteen days, the building may be proceedw with (tMd., s. Ill); 
there is an appeal to quarter sessions (ibid., a. 86) against any 4et«- 
mination of the aatibori^ (ibid., s. 112). 

(/) Where there are suitable separate sewers^ the Local Government 
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sbct, 8. waler-elosets, eartli-cloaets, privies (</), ablipits (h), and cess- 

Bnilding pools (i) in connexion ^ith buildings (k), and the closing of 

Begula- buildings or parts of buildings unfit for human habitation, and 
tlopg - prohibition of their use for such habitation (1); (4) the keeping 
water-closets supplied with sufficient water for flushing (m); (6) the 
structure of floors (u)i heaitlis, and staircases, and the height of 

Board coufirmB byc-lawa requiiing new buildings to have separate drains 
for sewage and surface water; see Matthews v. Stiachan, 111)01] 2 K. B. 
640, ver Riuley, J., at p. 648. As to the enforceincnl of provisions for 
sufficient drains for both old and new houses, see tlie Public Health Act, 
1876 (38 & 39 Viet. c. 66), ss. 2.3—25; the Metropolis Management Act, 
1866 (18 & 19 Viet. o. 120), ss. 73—75. The London County Council may 
make bye-laws as to drains (thid., s. 202; Metropolis Management Acl^ 
Amendment (Byelaws) Act, 1890 (62 & 63 Viet. o. 15); see titles Metko- 
POLis, Vol. XX , p. 461 ; t^.wnas 4Ni> Brains. 

{g) Tub-closcts have heeii held to be jirivies {Burton v. Acton (1887), 
61 J. P. 606) 

(A) “ Ashint ” includes any ashpit or other receptacle ior the deposit of 
ashes, fa'cal matter, or reluse (Public Health Acts Amendment Act, 1890 
(63 & 64 Vict. c. 60) 8. 11). 

(t) A bye-law loiiiiiriug a ces'-pool to be at It ist 60 feet from a dwelling- 
houso has been held not to be unieasonablc {Simmons v. Mailing Rural 
Council, [1897] 2 Q. B. 433); compare Mei/rieic v. Pembroke Corporation 
(1912), 76 J. P. 365. A byc-law prohibiting cc^spooh bt'ing conucoted 
with sewers has beeu bold not to bo infringed by connecting a series of 
cesspools together {Button v. Tottenham Uiban District Council (1898), 62 
J. P. 423). 

{h) For the application to old buildings of bye-laws as to drainage, water- 
closets etc., see note (f), p]). 417, 418, ante. The London County Council 
must mahe bye-law's as to closing and filling up cesspools and privies 
(Public Health (London) Act. 1891 (54 & 56 Vict. c 76), s. 16 (2) (b) ), and 
as to water-closets, e.titli-closets, privies, ashpits (detined ibid, s. 141), 
cesspools, and dung icccntacles in connection with buildings wdicmwor 
erected {ibid., s. 39 (1) ); but the byo-laws do not extend to the City (i6iVi., 
a. 133). The sanitary authorities must enforce them {ibid., ss. 16 (3), 39 (3)). 
As to tlio construction of bye-laws made under these enactments, see 
Fulham Vestry v. Solomon, [1896] 1 Q. B. 198 ; Metiopolitan Tndustrinl 
Dwellings Co. v. Long (1903), 68 J. P. 113); and see title Muiropolis, 
Vol. XX., p. 461. 

(1) The model hye-laws, Scries IV., IVa, and IVc, referred to in note (/), 

{ >. 417, ante, require that, before a local authoiity makes an order to close a 
ibuse, the owner should liave an opportunity of showing cause against such 
an order being made. As an alternative to proceeding under a bye-law, 
proceedings for a closing order may be taken under the Housing of the 
Working Classes Acts ; see p. 627, post. A bye-law prohibiting the occupa¬ 
tion ot new houses beioro the house drainage is completed and the surveyor 
certihes them to be£t for occupation has been upheld {Ilorsell v. Swindon 
New Town Local Board { 1888), 68 L. T. 732). A similar prohibition against 
letting or occupation has been held not to apply to a caretaker {Qowen v. 
Sedgwick (1904), 68 J. P. 484). 

(m) As to the application of this provision to old buildings, see note {t), 
pp. 417,418, antr. The provision of a flusliing apparatus may be enforced 
by a bye-law where a water-closet is being provided ; see ibid. As to ita 
enforcement in the case of there being no existing suflicieut water-closet, see 
Bogle v. Sherborne Local Board (1880), 46 J. P, 676, referred to in note (o), 
p. 598, post. £\cry sanitary authority in London is required to make and 
enforce hye-laws for keeping water-closets supplied with sufficient water 
(Fublio Health (London) Act, 1891 (54 & 55 Vict. o. 76), s. 39 (2)); andi 
see title Mrtbopolis, Vol. XX., p. 461. 

(») See Tt^me v. Brown (1903), 2 L. G. B. 942, where floors of steel and 
wood were hdd not to come witli^ a bye-law referring to timbers only. * 
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rooms intended to be used for human habitation (o); (6) the 
paving of yards and open sj^aces in connexion with dwelling' 
houses (.p)(7) the structure of chimney-shafts for the furnaces of 
steam-engines, brew’eries, distilleries, or manufactories ; and (8) the 
height (q) of chimneys of buildings and the height of buildings. 

823. A local authority may further provide for the observance 
of such bye-laws by enacting therein provisions as to the giving 
of notices (r), the deposit of plans and sections by persons intending 
to construct buildings (s), inspection by the authority, and its 


(o) A Bonllery h.'w boon hold not to bo such a room {Bain v. Compstdll 
Co-operative Society (1910), 103 L. T. 759).^ 

(p) Whore tlie Public Health Acts Aincndment Act, 1907 (7 Edw. 7, 
c. 03), B. 2o, is in force, yards not properly paved may be dealt with under 
that proviiion, and the order of the Local (Tovermnent Board declaring 
tho provision in force invariably provides that the power ol making or 
enforoini' bye-laws on the subject as in tho text, supra, shall ceoeo to bo 
ox(‘rcisable; see title Sewhus and Drains. In London a sanitavy 
authority must make and enforce bye-laws for the paving of yards etc. in 
connevion with dwelling-houses (Public Health (London) Act, 1891 (64 & 66 
Viet. c. 76), 8. 16(l)(d), (3)). 

{q) In London there are special provisions as to the height of buildings ; 
SCO A.-O. V. Metcalf and Greig, [1908J 1 Cli. 327, C. A. ; title METROPor.i.s, 
Vnl. XX , pp. 482, 484. 

(?) In Uatterhlcy X. /»«rr (1886), 14 L. T. 665, a bye-law requiring that a 
written notice of at least a month slionld be given to the local aulliority 
beloro commencing to build was held unreasonable ; but in lInU v. Nixon 
(1876), L. 11. 10 Q. B. 162, a bye-law which required, under a penalty, 
iourtecn days’ notice, togetlier uith the deposit ot plans and sections, was 
upheld. I’ho imposition of a penally is not inconsistent with the power to 
pull down, for notice must be given before commencing to build, but the 
pulling down afterwards of buildings not properly erected is quite a different 
thing {Hall v. Nixon, supra, per Quain, J., at p. 161). As to the sufRcioncy 
of a notice requiring a person to comply with a bye-law, see Diclcenson v. 
Forsyth (1903), 08 J. P. 170. 

(if) A bye-law may require a deposited plan to show adjoining buildings 
{Slee v. Bradford Corporation. (1863), 8 L. T. 491). For a reeiml judicial 
construction of tho word “ adjoining,” see Cave v. Horsrll (1912), 106 L. T. 
147; affirmed, 28 T. L. II. 643, A. The fact that several of the pre¬ 
scribed particulars may bo applicable to houses only does not exonerate 
the builder of a wooden stable from depositing a plan {South Shields Cor- 

S oration v. Wilson (1901), 84 L. T. 267). A specimen plan allowed to be 
eposited may bo regarded as tho plan ap^icable to each house of the same 
built {Bnlby-uiitk-Hexthorpe District Council v. Millard (1903), 68 
L P. 81). Where plans of several buildings were approved, and, after 
gome had been erected, new bye-laws came into force containing a saving 
for anything duly done or suffered under the old bye-laws, it was held that 
the rest of tuo buildings might be erected under the old bye-laws {WilMnq- 
ton Urban District Council v. Moore (1806), 60 J. F. 408) ; but where old 
bye-laws were repealed, except as regards any work commone>ed before^ tho 
date of the confirmation of the new bye-laws, it was held that buildings not 
yet begun at that date, of which (with others then completed) the plans had 
been previously approved, must comply with the new bye-laws {White v. 
Sunderland Corporation (1903), 88 L. 1\ 692 ; and see Harrogate OorporatioH 
T. Dickinson, [1904] 1 K. B. 468, C. A.). Sometimes building without 
approval ofplans is an offence under a local Act; see Pearson v. Kingston- 
upon-Hull Local Board of Health (1865), 3 U. & C. 921; Cook v. Hains- 
tBorth, [1896] 2 Q. B. 85 (where a bye-law to that effect under a local 
Act was upheld, there being an obligation on the authority to 
approve or dWpprove within twenty-one days, and an appeal to quarter 
• 
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power to remove, alter, or pull down any work begun ox done in 
contravention (t) of such bye-laws (a). 

824 . A local authority (h) must, within one calendar (c) month(d) 
aftdr any notice, plan or description of any work has been 
delivered or sent in pursuance of a bye-law (f) to its surveyor or 
clerk, signify in writing its approval or disapproval of the intended 
work to the person proposing to execute it(/); and, it it is com- 

sessiohs from its decision). A deviation from deposited plans is an offence 
{Burton v. Acton (1887), 61 J. F, 560 ; James v. Masters, [1893] 1 Q. B. 355). 

(f) The power to pull down (which should only be oxeroiiaod after an 
opportunity of being heard has boon afforded to the person concorned 
(see note (h), p. 424, post), may be applied by bye-law to cover work 
begun or done without compliance with bye-laws as to notices and deposit 
of plans {Baker v. Portsmouth Corporation (1878), 3 Ex. D. 157, C. A.). 
It may be oxeroiKcd ultbougb no plan has been deposited, and an offending 
building may bo pulled down more than six months after its completion 
{Faitbrass v. CarUerbury Corporation (1902), 67 J. P. 181); but where 
action is taken Tinder the Fuhlic Health Act, 1875 (38 & 39 Viet. c. 55), 


s. 158 (sec tlic U'xt, injra), there must lirstbe a delivery of a notice, plan or 
description. Olleuding work may be pulled down notwithstanding that it 
might bo removed or altered so as to comply wifh the bye-laws {Ilanrahan 
V. Jjeigh-on-Sea Urban Council, [1909] 2 K. B. 257, C. A.). The bye-laws 
may further impose penalties for contraventions, and they may he 
enforced by aniniuncfion in an action by tho Attorney-General at the rela¬ 
tion of the local authority {A.-O. v. Ashborne Kecreaiion Ground Co., 
[1903] 1 Oil. 101; followed in Devonport Corporation v. Toeer, [1903] 1 
Ch. 769, C. A.); although penalties have been imposed by the justices 
for a continuing offence {A.-Q. v. Wimbledon Bouse Estate Co., Ltd., 
[1904] 2 Ch. 34 ; A.-O. v. The Friary, Holroyd, and Uealy's Breweries, Ltd. 
(1907), 71 J. P. 348); and see title 1n.tunction, Vol. XVII., p. 204. It 
is sometimes a question who is tho person liable for a contravention of 
the bye-laws : as to tho liability of an assignor of a buUdiug contract, see 
Brown v. Edmonton Load Board (1881), 45 J. P. 553 ; a lessor, Bennett v. 
Hkegrtess Local Board (1890), 64 J. F. 469 ; a plumber under melropolitan 
drainage bye-laws, Kershaw v. Brooks, [1909] 2 K. B, 265. As to penal¬ 
ties for contraventions, see p. 389, ante. 

{a) PubUo Health Acts. 1876 (38 39 Viet c. 65). s. 157 ; 1890 (63 & 54 

Viet. c. 69), 8. 23 ; 1907 (7 Edw. 7, c. 63), s. 24. 

(b) This provision (i e., tlie Public Health Act, 1876 (38 fa 39 Viet. o. 55), 
s. 168) is in force in every urban district, and also in every rural district where 
tiro Public Health Acts Amendment Act,d890 (53 & 64 Viet. c. 69), Part III., 
has been adopted, or where the P|^blic Health Acts Amendment Act, 1907 
(7 Edw. 7, 0 . 63), B. 24 (which provides that, in every district in which ibid., 
B. 24, is in force, the Publio Health Act, 1876 (38 & 39 Viet. c. 55), s. 168, 
is to be in force), has been declared to be in force, or put in force by the 
Local Government Board under the Public Health Act, 1875 (38 & 39 Viet. 
0 .66); seej>. 364, ante; and see title Local Govebmment, Vol. XIX., p. 387. 

(o) See tnierpietation Act, 1889 (62 & 63 Viet. o. 63), s. 3 ; and see titles 
Statutes ; TiMr. 

(d) The period cannot be extended by bye-law {Clark v. Bloomfield 
(1886), 1 T. L. E 323). 

(e) Made by the local authority (Public Health Act, 1876 (38 & 39 Viet, 
o.‘66), B. 16g) under an^ Act, local or general, or by it or its predecessors 
under repealed Acts {ibid., s. 326). 

(/) There is no authority under the general law for the impositioir by bye¬ 
law or otherwise oi any fee for the examination of plans, or for ceitmcate 
of the fitness of a new house for occupation (opinion of Local Government 
Boaid: see 1 Lumley, Publio Health, 7th ed., p. 367); see note ({), p. 420, 
ante. A local authority has no general discretion to disapprove or with¬ 
hold approval where there is no infringement of t^e-laws or statutory 
requirements {Bohinson v. Barbm-EoeUs Local Board (1883), 8 App. Caa. 
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menced after such notice of disapproval, or before the expiration 
of such month without such approval (^), and is in any respect not 

798} ; nor can it refuse to pass plans of buildings because it does not 
approve of the site (22. v. Preston Corporation (1887), 3 T. L. R. 666), or of 
the style of building (2Z. v. Neweastle-on-Tyne Corporation (1889), 60 L. T!. 
963), or of tho site of a cesspool if neither the bye-law nor statute is 
contravened (22. v. Bexhill Corporation, Ex parte Cornell (1011), 76 J. P. 
385), nor may it attach to its approval such an extraneous condition as the 

f irovision of a sewerage system (22. v. Tynemouth Mural District Ootmoil, 
1800] 2 Q. B. 461, C. A.). As to the enforenmont of an agreomeut, subject to 
which, in ijursuanco of alocai Act, plans were passed, Bt'e Crane v. Wallasey 
. Oorporatwu (1012), 19 L. Gr. R. 623. In Ex parte Crosby (1877), 41 J. P. 
740, it was suggested, on tho application for a rule nisi, that the title to 
land on which it was ]^oposcd to build according to a plan could not be 
inquired into ; but in Thompson v. Failsworth Local Board {ISSl), 46 J. P. 
21, it was held that the local board ought to have ascertainod that tho 
builder had sulTicicnt land to provide a now street of tho width shown on 
his plans. The latter case was followed in 22. v. Tynemouth Corporation, 
(lOllJ 2 K. B. 361, where Lord AT.VJiR.sTONK, C.J., at p. 366, said that the 
local authority can “ take into consideration any matters which tend to 
show that it is impossible for tho applicant to carry out the works shown 
on the plana.” The approval of plans contravening the hyedaws is 
inoperative, and a saving of plans under repealed bye-laws applies only to 
plans legally approved (Yabbicom v. King, 11899] 1 Q. B. 444; see note (f), 
pp. 306,397, ante). As to powers to dispeiic<u with tho requirements of bye* 
laAVB generally, see note (t), pp. 395, 307, ante. 

( 3 ) In Masters v. Pontypool Local Government Board (1878), 9 Ch. D. 677, 
it was held that where a plan has not been disniiproved within the pre* 
scribed month, tho local autlinrily cannot afteiwards object to a building 
according to the plan ; see also Slee v. Jiiadford CorporaHon (1863), 8 L. T. 
491 ; Clinh V. Bloomfield (1885), 1 T. L. R. 323 (where it was 
held that penalties could not bo recovered for breaches of the bye-laws 
where the plan had not been disajiproved within the month); compai-e 
Yabbicom v. King, supra. Where bye-laws are infringed, tho Attomey- 
tleneral may intervene by an action for an injunction ; see A.-G. 
V. Ashbome Jieoteaiion Ground Co , 1.1003] 1 Ch. 101. A builder may, at his 
own nsk, build without waiting for approval, or in spite of disapproval 
{M. V. Tynemouth Mural District Coumnl, [1890] 2 Q. B. 219, per WiLM, J., 
at p. 230: “ If , . . tho applicant has contravened no bye-law, I see no 
reason why ho should not proceed to build . . . nothing can be done to 
him”); see Pearson v. Kinghlon-upon-IliiU Local Board of Health (1865), 
13 L. T. 180 ; Cook V. Ilainswotth, [1896] 2 Q, B. 86 (cases under loo^ 
Acts). There may, perhaps, bo au appeal to quarter sessions under the 
Public Health Act, 1907 (7 Edw. 7, c. 63), s. 7 (1), where plans are dis¬ 
approved or approval withheld in tho case of matters numbered (7) and (8); 
seep. 421, ante. Local Acts often give such au appe.al; see Cook v. Hains- 
worth, supra. An action for damages does not he for improper refusal to 
pass plans (see MulUs v. Hubbard, [1903] 2 Ch. 431); but a mandamus 
may be granted requiring the local authority to hear and determine the 
application (Davis v, Bromley Corporation (1907), 71 J. P. 613, C, A.; com¬ 
pare M. V. West Hartlepool Corporation, Ex parte Michardton H^l), 18 
T. L. K. 1). If a person whose plana comply with the byo-laws does not 
care to proceed in the absence of approval, his remedy is to apply-for a 
mandamus to improve (R. v. NewcasUe-on-Tyne Corporation, supra; 
22. V. 8t. George the Martyr, Southwark, Vestry (1892), 61 L. J. (q. b.) 308; 
22. V. Tynemouth Mural District Council, [1896] 2 Q. B. 451, C. A^; see Smith 
V. Ohorley Mural Council, fl897] 1 Q. B. 678, C. A. (where it was held 
that the honest and bond fide exercise a local adthority of ite 
discretion cannot be questioned by an action for a mandamus}.^ In 
i2. V. Bexhill Corporation, Ex parte Cornell, eupra, a mandamus to 
approve was granted, although the building had been erected. . Writs 
were refueed m cases where the local authority in good fait^ thought 
the imposed buildings would obstruct a highway (E. v. West Hartlepool 
*Corpomtion, Ex pwtie Biehardson, supra), or would contravene the 
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BaoT. 8. in conformity with any bye-law of the authority, the authority 
Boildlns may cause bo much of the work as has been executed to be palled 
Begula- down or removed (ft). 

Where an autliority incurs expenses in or about the removal of 
Recoirery of ^ny Work executed contrary to any bye-law, it may recover in a 
expenses. summary manner (/) the amount of such exi)enfies either from the 
person executing tho works removed, or from the person causing 
the works to be executed, at its discretion (ft). 

Deposit to bo 826. The deposit (1) of any plans or sections in pursuance of 
aftor*cMtnin bye-Iaw (?/i) may, by notice in writing(?j) to the depositor, be 

lutervala declared by the local authority to ho of no effect if tho work is not 
commenced (o) within three years of the deposit, or, where the deposit 
was l)efore the commencement of tho statutory provision (p), 
within three years from that date ; and, where the deposit has been 
declared to be of no effect, a fresh de 2 ) 0 sit is necessary before the 
work is commenced (< 2 ). 

Public IToalth (Tiuildiiitrs in Street'^) Act, 1888 (51 & 52 Viet. c. 62) ITi. 
V. Eaktboume Corpomtxnn (1900), 64 J. P. 724, (J. A. : followed in E. v. 
Chiswick Urban IHstiici Council, Ex paxle Burkett (1908), 72 J. P. 165) ; 
und see title llroiiWAis, SjJtimrg, and Hriduds, Vol. XVI., p. 241. 

(A) Public Ilealtli Act, 1876 (38 & 39 Vict. c. 55), s. 158. Eeforo 
pulling down, tlie local authoiily jnust give notice to the person con¬ 
cerned,and afford him an opportunilyot being heard {Coopery. Wandsworth 
nUinct Board oj IPoifts (1803), 14 C. B. (N. s ) 180 ; Masters v. Pontypool 
Local Gooemment Wotorf (1878), 9 Cli D 677; appro\ ed and followed in 
TJophins V. Bmethwick Loral Boaid of Health (1890), 24 Q. B. D. 712, C. A.; 
and see A.-G. v. Hooper, [1893] 3 Ch. 483). A building may bo pulled 
down in any way, fao long as there ia no unneces«!ary damage (Jajjerv. 
iJoncdhlcr Union Itiiral Sanitary Authority (1890), 64 J. P. 438). For foim 
of notice, see Enoyclopredva of Form^' and Precedents, Vol. XI., p. 24. 
As to pulling down under byo-laws, see p. 422, ante. 

(t) Pee tho Summary JunsdicTion Act, 1879 (42 &■ 43 Vict. c. 49), 8. 35 ; 
title Magistrates, Vol. XIX., pp. 689 et scq. Costs may be granted on a 
certiorari to quusli an order of justices as to such expenses (/i. v. ll'oodhouae, 
[1906] 2 K. B. 501, C. A. ; reversed sub nom. Ijeeds Corporation v. Eyder, 
[1907] A. r. 420 ; and see tille Crown Practice, Vol. X., p. 171, note (n) ). 

(Jfc) Public Health Act. 1876 (38 & 39 Viet- c. 66), s. 158 

({) See p. 421, ante. 

(m) Including bye-laws made under local Acts. 

(n) As to notices, see Public IlealtA Act, 1876 (38 &39 Vict. c. 65), 
ss. 266, 267; and see pp. 370,371, aiftc. For form of notice, see Encyclopaedia 
of Forms and Precedents, Yol. XVI., p. 527. 

(o) Whether work has been commenced is a question of fact. Under a 
similar local Act, a plan'showiug several houses was held to be, os regards 
each house, a separate plan, so uiat it could be declared void as regards 
houses not commene'ed within the specified period {Harrogate Corporation 
v. Diekinsoti, [1904] 1 K. B. 468, C. A. ; see White v. Sunderland 
Corporation (1903), 88 L. T. 692). 

(p) Namely, the date at which the Public Health Acts Amendment Act, 
1907 (7 Edw. 7, c 63), s. 16. is declared to bo in force; see ibid., s. 13 ; 
atrd see pp. 364, 415, ante. < 

{q) Public He.ilth Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 16.' 
Notice of the piovisions referred to in the text, supra, must be given by 
the local authqjity to every person intending to erect a new building of 
which plans and sections have been deposited before the commencement 
of the operation of ibid., and of wmch tho erection has not been 
commenced, and a similar notice must be attached by tho authority to 
the approv^ of plans and sections deposited subsequent to such oom- 
menc^ment ol the section {ibid.). An appeal agfunst any declaration 
of the looad autbority under lies to quarter sessions (ibid., s. 7). , 
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826 . The local authority may retain any drawings, plans, sbot. ». 

elevations, sections, specifications, and written particulars, descrip- Building 
tions or details, deposited with and approved by it in pursuance Bsgula- 

of any enactment for the time being in force in the district or of tioM. 

any bye-law (r) thereunder (s). Koteatioa of 

827 . If a building (/) is described in any plan deposited (tt) with a 

local authority otherwise than as a dwelling house, any person who wi^iocal 
wilfully uses or knowingly permits it to be used for habitation by authority, 
any person other than a caretaker and his family is liable to a Buildings not 
penalty not exceeding £5, and to a daily penalty after conviction (v) ^cUU«n*if* 
not exceeding 40i. But the owner nnay use such building as a otherwiS 
dwelling-house if it lias in the rear and adjoining (m>) and exclusively described in 
belonging thereto such an open space as is required by an Act or 
bye-law in force with respect to buildings intended to be used as ^ 
dwelling-liouses, and if such part of the building as is intended to 
be used as a duelling-house has undergone such structural altera¬ 
tions, if any, as are nocos&ary in the opinion of the local authority (a) 
to render it fit for that purjiose (fe). 

828 . Whore an authority may under the statutory provision (c) Conrinuing 
pull down or remove any work begun or executed in contravention offent-es. 
of any bye-law, or where tlie beginning or execution of the work is 

an offence punishable under a bye-law by 2 iennlty, the existence of 
the work during its continuance in such a form or state as to be in 
coutrnvolition of the bye-law is deemed to bo a continuing offence (d), 

(r) Including byo-laws made under local Acta 

(«) Public Health Acts Amendment Act, 1907 (7 Kdw 7, c. 5.1), a. 16. 

In Qoodinq v. Baling Local Board of Health (ISSi), 1 T. L. R. 62, it was hold 
that plans drawn uiion paper auiiplied by the loe.al board, on which was a 
stipulation providing for tlieir letention, might bo i eta ined although not 
appioved. 

{{) As to what is a “ building,” ace note {?). p- 41.7, ante. 

(a) Kither before or after the enactment is in foice, in puraiianco of any 
Act or bye-law (Public Health Acts Amendment Act, 1890 (63 At 54 Viet, 
c. 69), B. 33). 

(v) Ibid., a. 11 (3). 

{w) Aa to "adjoining,” see note (»), p. 421, cmle. 

(a) An appeal against any determination of the local authority lies to quarter 
fiCBsioiis (Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. .iS), 6. 7); 
see title Locii. GovuRNMiiM, Vol. XIX., p. 387. As to the appellate juris¬ 
diction ot quarter 8ehsion8,8ce title MAOisiUAaEP, Vol. XIX.,pp. 638 et seq. 

(b) Public Health Acts Amendment Act. 1890 (53 & 54 Viet. c. 50), 

8. 33. The section may be contravened although plana of alterations 
have been submitted, and the local authority had not signified approval 
or disapproval under the Public Health Act, 1875 (38 & 39 Viet. o. 55), 
s. 168 (bce p. 422, ante ; Fulford v. Blatchford (1899), 80 L. T. 627). 

(c) I.e., under the Public Health Act, 1875 (38 & 39 Vici. c. 56), s. 168; 

see note (5), p. 422, ante. v 

.{d) As to penalties for continuing offences against bye-laws, see p. 390, 
ante ; and as to coutiinung offences, generally, see tiues Limitation op 
Actions, Vol. XIX., p. 178 , Nui.s.v.nct:, Vol. XXI., p. 560; Public 
Authoiutibs and Public Officeus, pp. 346, 347, ante. Continuing to 
build in contravention of bye-laws might be a continuing offence; but 
without the provision in the text, supra, mere omission to puU ^own 
would not; see Marshall v. Smith (1873), L. K. 8 C. P. 416; Welsh & Son 
V. West Ham Corporaiion, [1900] 1 Q. B. 324, per Channell, J., at p. 328. 

A bye-law, which imposed a oontinuing penalty for every day that the 
work should continue, was held to be bad, as it did not refer to the offence 
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SxoT. t. hut a penalty is not to be incurred in respect thereof after the expira* 
BQjpjng tion of one year (e) from the day when the offence was committed^ 
or the bye-law was broken (/). 

uOHBb 

BeTo^on of 829. _ The Local Government Board, if satisfied that the erection 
unreasonable of working class dwellings is unreasonably impeded by any bye-laws 
bye-laws, ‘ with respect to now streets (g) or buildings in force in any borough 
or urban or rural district may require the local authority to revoke 
such bye-laws, or to make such new ones as the Board considers 
necessary to remove the impediment, and, if the authority does not 
within three months comply with the requisition, the Board may 
revoke such bye-laws or make such new ones (ft). 

Insanitary 830. No new building may, under liability to a penalty not 
Bites. exceeding £5 and a daily penalty after conviction not exceeding 40«., 

be erected on any ground ’ which has been filled up with any 
matter impregnated with faecal, animal, or vegetable matter, or upon 
which any such matter has been deposited, unless and until such 
matter has been properly removed by excavation or otherwise, or 
has been rendered or become innocuous (i). 


(see p. 300, ante), and that could only date from the notice to discontinue 
the work (iZeay v. Oaleshead Corporation (1880), 65 L. T. 92). Whore the 
same person both builds and maintains in contravention of bye-laws, one 
Bummo^ and information is suflicient, and a notice of his liability for a 
continuing penalty is sufficient notice of intention to proceed for such a 
penalty (Airey v. Smith, [1907] 2 K. B. 273); and a continuing penalty 
may be imposed although the information was for the original offence only 
(James v. Wyvill (1884), 51 L. T. 237). A conviction for an original offence 
is not in itself proof of a continuing offence, as there must bo evidence of 
continued control (Tometoy v. Mnfvem Urban District Council (1003), 89 
L. T. 665), and a builder who had ceased to have possession of a budding 
was held not liable for its continuance to contravene bye-laws {Welsh <6 
Son V. West Ham Corporation, [1900] 1 Q. B. 324). Penalties cannot be 
imposed in advance (i2. v. Struve (1896), 69 .T. P. 684), or for every day 
during a period of more than six months i>revious to the laying of tlie 
information (E. v, Slade, Ex parte Saunders, [1895] 2 Q. B. 247); see 
Summary Jurisdiction Act, 1848 (11 & 12 Viet. o. 43), s. 11 ; title MAGia- 
TRATBS, Vol. XIX., p. 591, note (o). , 

(e) As to this limitation, in E^ay V. Qateshead Corporation, supra, 
Hawkins, J., said, at p. 103 ; It simply provides that in the case 
of a continuing offence no penalty shall be incurred for a greater period than 
twelve calendar mouths, but it does not limit the time for proceeding to 
twelve calendar months, or extend the six months given by Jervis’s Act 
under s. 11^ It merely provides a limitation to the extent of the amount of 
tlie penalty which maybe incurred.” As to the application of the limita¬ 
tion in the Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 11, to 
continuing offences, see liumball v. Schmidt (1882), 8 Q. B. D. 603; 
Metropolitan Boatd of Worhs v. Anthony tfe Co. (1884), 64 L. J. (M. C.) 39; 
and see title Magistrates, Vol. XIX., p. 691, note (o). 

Xf) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 158. 

^J^) Bee title Hiouwats, Streets, and Bridges, Vol. XVI., pp. 237— 

(h) Housing* Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 44. 
Bye-laws may also bo suspended by a town planning scheme (ibid., a. 66 
(2)); see p. 620, post. 

(i) Public Health Acts Amendment Act, 1800 (63 3c 64 Viot. c. 5^, s. 26. 
A bye-law to same effect appears in the Model Series IV., IVa, IVc, 
referred to in < 110(0 (t), p. 417, ante, but is render^ unnecessary where this 
section is in force; see pp. 303, 414, onto. 



Par? V. —^Provisions in Besfrot or Pabticulab Mattbbs. 


4ii7 


Sub-Sect. 4.—Tempon,ry Suildinga. 

831. Before any person erects a temporary building (A) he, mast 

apply to. the local authority for permission, and deliver a plan 
and sections, including a block plan, to scale, showing the situation 
and surroundings of the buildings, together with a specification of 
the materials, and the purpose for which the building is intended; 
and within one calendar (1) month after such delivery the authority 
must approve or disapprove of the building. The authority may 
attach to its approval any condition with regard to the sanitary 
arrangements, the ingress and egress, protection against fire, and 
the period during which the building may stand. r 

These requireinonta do not apply to (1) any building expressly 
exempt from the Public Health Act8(m), or the bye-laws made 
thereunder and in force within the district; (2) any building 
erected for protecting or preventing the acquisition of rights to light; 
or (3) any temporary building set up as part of the plant to be used 
in or alx)ut or in connection with the construction, alteration, or 
repair of any building or other work; but so far as regards only the 
requirements as to plans, sections, and specifications (n). 

832. A person who begins or erects a temporary building (A:) with¬ 
out an application accompanied by plans, sections or specifications, 
or after di.sapproval, or before one month without approval of the 
authority, or without complying with any condition attached to 
such approval, or, if the building is not removed within the period 
allowed by the local authority, the owner (o), is liable to a penalty 
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(ft) As to what is a “ building," see note (I), p. 415, ante. A portable 
skeleton structure of wood and canvas is a " temporary building " within 
this provision (Whitehorn v. Smelt (1010), 102 L. T. 36). The following 
wero hold not to be “wooden Btructures or erections of a movable or 
temporary character ** within the meaning of the Metropolis Management 
and Building Acts (Amendment) Act, 1882 (45 & 46 Viet. c. 14), s. 13 
(repealed):—steam roundabout, shooting gallery and caravans {IlaU v. 
Smallpiece (1890), 69 L. J. (m. c.) 97); a builder’s office of wood, with zinc 
roof and on wheels {London County Council v. Pearce, [1892] 2 Q. B. 109); 
and a comignted iron bungalow erected for exhibition and sale and not for 
occupation {London County Council v. Uumphreye, [1894] 2 Q. B. 766). As 
to temporary buildings in London, see title MetbOfobis, Vol. XX., p. 488. 
Wooden struotni'es in the city of London must be licensed by the corporation 
(City of London (Various Powers) Act, 1911 (I & 2 Geo. 5, o. Ixxxiv.), s. 36). 

(0 Interpretation Aot, 1889 (62 & 63 Viet. c. 63), s. 3. After the expira- 
laon of the month, approval or disapproval would apparently be futile. 

{m) For a list of the Pnblio Health Acts, see note (a), p. 361, ante. As 
to exemptions from bye-laws, see note {t), p. 417, ante; and it is to be 
observed that the exemption conferred upon buildings belonging to 
railway companies or owners of harbours, piers, docks, or canals, by the 
Public Health Acts Amendment Act, 1007 (7 Edw. 7, c. 53), s. 33, referred 
to in note {t), p. 417, ante, applies to the provisions of the Public Heallh 
Acts Amendment Aot, 1907 (7 Kdw. 7, c. 53, s. 27, also ; and see the savings 
in the Public Health Act. 1876 (38 Sc 39 Viot. c. 56), s. 327; pp. 366, 367, 
ante. » 

(n) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), s. 27 
(I)--^S), (6). An appeal against any withholding of apbroVal or any 
condition attached to approval by the local authority ues quarter 
uessioaB {ibtil., s. 7). 

(e) '* Owner " means, if not inoonslstont with the context, i^e person 
for the time being receiving the riiok-rent of the lands or premises in 
eouneetion with whioh the word is used, whether on his own account or as 
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agent or trustee for any other person, or who would so receive the same if 
such lands or premises were let at a rack-rent (Public Health Act, 1876 
(38 & 3!) Viet. c. 66), s. 4, as applied by Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, o. 63), s. 13), “ Hack-rent ” means rent which is not 
less than two-thirds of the full net annual value of the property out of 
which the rent arises (Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 4). 
“ Full net annual value ” is defined {ibid.) in terms similar to the definition 
of “ net annual value ” in the Parochial Assessments Act, 1836 (6 & 7 
Will. 4, c. 96), 8. 1, as to which see title Rates and Rating. “ Lands ” 
and “inemises” include messuages, buildings, latids, easements, and here¬ 
ditaments of any tenure (Public Health Act, 1876 (38 & 39 Viet. c. 63), 
B. 4); and see tlie definition of “ land ’* in the Interpretation Act, 1889 
(62 & 63 Viet. 0 . 63), s. 3 ; title Statutes. “ Owner ” and the other sub¬ 
sidiary expressions are defined in similar terms for the purposes of the 
Public Health (London) Act, 1891 (64 & 65 Viet. c. 76); scetftid., s. 141. 

The effect of such a definition of “ owner ” is that persons to come 
within it must be “ the owners of land which could be let at a rack-rent 
within the moaning of the statute ” {Flumstead Hoard of Worics v. BriHsh 
Land Co. (1875), L. R. 10 Q. B. 203, Ex. Ch., per Lord Coleeidge, C.J., 
at p. 207). On the other hand, “ the section does not confine the term 
‘ owner ’ to those persons who could receive a rack-rent from the particular 
premises, or who could let them at a rack-rent; it includes those persons 
who woidd receive the rack-rent if the xnemises were let at a rack-rent, and, 

1 think, Bowditi'h v. Wakefield Local Board (l.'';71). It 11. 6 Q. H. 567, is a 
conclusive authority, if authority were wanied, to show that a man is not 
the le.sa the owner of premises because, by the piovisioiis of the deed under 
which he holds thorn, they cannot, so long as he holds them, bo let at a rack- 
rent. Whether in the case of promises which were prevented by an Act of 
Parliament from being lot at a rack-rent, there ever could be an owner 
within the meaning of the section 1 very much doubt. I am inclined to 
think that if tlie incapacity to bo let were stamped u])on the promises, they 
never could have an owner within the meaning of the section ” ( Wnght v. 
Ingle (1885), 16 Q. B. B. 379, C. A., per Bowen, L.J., at p. 402). As to 
premises cirtra commercium, see also title IIigiiwats, Streets, and 
Bridges, VoL XVI., p. 218. The Crown is not bound by the Public Health 
Acta (see pp. 361, note (a), 366, ahte), and there could bo no “ owner ” of land 
occupied and used for Crown purposes; see Hornsey Urban Covnctl v. Hennell, 
[1902j 2 K. B. 73. Generally, a lessor receiving a moderate ground rent is 
not “ owner "within the definition. Where there are sub-lcttings, a lessee who 
receives more than he pays may be the owner {Field <9 Sons v. Southioark 
Borovqk Council (1907), 96 L. T. 646); but a lessee who paYs no moie than 
he receives (tliat not being the rack-rent) is not (TV alford v. if nckney Board of 
Works (1894), 43 W. R. 110 ; Truman, Hanhury, Buxton tfc ('o. v. Kerslatce, 
[1894] 2 Q. B. 774). As to a lease being admitted as evidence of rack- 
rent, see Wareham and Dale, Lid,^ v. Fyffe (1910), 74 J. P. 249. As to the 
“ owners ” under building agreements, see Poplar Board of Works v. Love 
(1874), 29 L. T. 9J5; Holland {Lady) v. Kensington Vestry (1867), L. R. 

2 C. P. 665, followed in Driscoll v. Baidersea Borough Council, [1903] 1 K. B. 
881; 8t. Helen's Cormration v. Bilei) (1883), 47 J. P. 471. Trustees 
of national schools {Bowditch v. Wakefield Local Board, supra; Hornsey 
District Council v. Smith, [1897] 1 Ch. 843, C. A.), and trustees in receipt of 
routs (Re Barney, Harrison v. Barney, [1894] 3 Ch. 662; Re Lever, CordweU 
V. Lever, [1897] 1 Cli. 32), have been held to bo owners. As to trustees of 
a long term to secure debts etc., sec Mansell v. Norton (1883), 22 Ch. D. 
769. Trustees of Xonconfonnist places of worship are generally “owners ” 
{Caiger v. St. Mary, Islington, Vestry (1881), 60 L. J. (m. c.) 69; Wright 
V. Ingle, supra; Hornsey Local Board v. Brevsia (1890), 60 L. J. (m. c.) 
48);; see 'titles Chakities, Vol. IV., p. 264; Ecclesiastical Law, 
Vol. XL, pp. •732, note (r), 788, 819 ; but, in the case of the Established 
Church, the position of the incumbent as “ owner "may depend upon the 
subject-matter (R. v. Lee (1878), 4 Q. B. D. 75 ; Folkestone Corporation v. 
Woodward (1872), L. R. 16 Eq. 159; see title Ecclesiastical Law, 
Vol. XL, p. 732, note (r)). As to the position of thd Ecclesiastical Com- 
missioiiers io regard to church sites vested in them, see AngeU v. 
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not exceeding 40s. and a similar daily penalty after conviction (jj), 
and the local authority may cause the building to be pulled down or 
removed {q), and recover the expenses summarily as a civil debt (r) 
from the ovner or the builder. The authority may also sell the 
materials, and, after recouping itself, pay the balance to the owner («). 

Sub-Sect. 5 .—Safety of Itmldinya. 

(i.) Places of Puhlic Itrsort. 

833. Every building (/) which is used as a place of public resort (u) 

Poildinqton Veslnf (1868), L. R. 3 Q. B. 714 ; Vlumslead District Board 
of Works V. Ecclesiaslicnl Commissioners for England, [1891] 2 Q. B. 301. 
Mortgagees in possession are “owners” (Tottenham Local Board v. 
Williamaon (1893), 62 L. J. (q. b.) 322 ; Maguire v. Leigh-on-Sea Urban 
District Council (1906), 70 .1. P. 479; and see Blackburn Corporation v. 
Micklethwait (1880), 54 B. T. 539). As to “owners” of cemeteries, see 
St. Giles, Cambeiwell, Vestry v. London Cemetery Co., [1894] 1 Q. B. 699 ; 
title Burial and Cremation, Vol. Ill, ij. 465) ; churchyards (WinstanUy 
V . Xoilh Manchester Overseers, [1910] A. 0. 7 ; see title Ecclesiastical 
Law, Vol. XI., p. 730); private roads {Pound v. Pliimstead Board of 
Works (1871), L. R. 7 Q. B. 183; see title Highways, Streets, 
Bridges, Vol. XVI., pp. 21 et seq ); roads which have been dedicated 
{Flumstead Boaid of Works v. British Land Co. (1875), L. R. 10 Q. B. 203, 
Ex. CIi.; followed m Hampstead Vesiiy v Cotton (1885), 16 Q. B. D. 475, 
C. A.; sec title Highways, Stk eets, and B ridges, Vol. XVI., pp 33 et seq.); 
banks of a river under a conserv.mcy board {Hacknei/ Coipoiatton v. Lee 
Conseivancy Board, [1904] 2 K. B. 511, C. A. ; see Eiver Thames Conser¬ 
vators V. London Port Sanitary Authority, [1894] 1 Q. B. 617) ; recreation and 
pleasure grounds {London County Conned v. Wnndswodh JSorough Council, 
[1903] 1 K. B. 797, C. A. ; St. 'Mary, Islington, Vestry v. CabbeU, [1893] 

1 Q. B. 369 ; Herne Bay Uiban Council v. Payne and B^ood, [1907] 2 K. B. 
130; see title Open Spaces and Recreation Grounds, Vol. XXI., p. 681); 
narrow stiips of land used only to screen adjoining property {Hampstead 
Corporation v. Midland Railway, [1905] 1 K. B. 538, 0. A. ; Wuliams 
V. Wandsworth Board of Works (1884), 13 Q. B. D. 211 ; compare Elsdon 
V. Hampstead Corporation, [1905] 2 Ch 633, and Hampstead Borough 
Council V. Western (1907), 71 .J. P. 665). But in Great Eastern Rail. Co. v. 
Hackney Board of Works (1883), 8 App. Cas. 687, a niilway company 
was held not to be tbo “ owmer of parapet walls of a bridge over a 
cutting, as the bridge was vested in it for public purposes. A lord of a 
manor has been held liable for paving CApcnscs as “ owner ” of an iDolo.spd 
common {Re Christchurch Inclosnre Act, Meyrick v. A.-G., [1894] 3 Cli. 
209). An agent to collect rents {St. Helens Corporation v. Kirkham (1885), 
60 J. P. 047 ; Broadbent v. Shepherd (1900), 83 L. T. 504), even after his 
resignation {Broadbent v. Shepherd, 11901] 2 K. B. 274), and a person who 
collects rents de jacto, whether rightly or wrongly {Peek v. Waterloo and 
Seaforth LocmI Board of Ileaith (1863), 2 H. & C. 709), may be au 
“ owner ” ; but the liability of such persons as “ owners ” does not pre¬ 
vent recourse to those who, as being entitled to receive the rack-rent, are 
also “ ow'ners” within the meaning of the euactment {Lyon v. Qreenhow 
(1892), 8 T. L. R. 457). A receiver appointed by the court is not an 
“owner ” {Bacup Corpoiation v. Smith (1890), 44 Ch. D. 395). 

(p) See Public Health Acts Amendment Act, 1907 (7 Edw. 7, ft 63), 

B. 13. 

{q) After giving the owner an opportunity of being heard; see note (A), 
p. 424, ante, and cases therein cited. 

(r) See the Summary Jurisdiction Act, 1879 (42 6c 43 Vjet. c. 49), s. 36; 
title Magistrates, Vol. XIX., p. 609. 

(a) Public Health Acts Amendment Act, 1007 (7 Edw. 7, c. 63), s. 27 (4), 
(6). As to penalties, see also Clark v. Bloomfield (1886), 1 T. L. B. 323. 

(0 Aa to what is a building, see note {1), v. 416, ante. 

(«) “ Place of public resort ” means a buuding used, or conatruoted, or 
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must, to the satisfaction of the local anthority (v), be substantially 
constructed, and supplied with ample, safe, and convenient means 
of ingress and egress for its use, regard being had to the number 
of likely frequenters at any one time. The means of ingress and 
ogress must be kept free and unobstructed, to such extent as the 
authority (v) may require. 

An officer authorised, in writing by the authority, and pro¬ 
ducing his authorisation if so required, may at all reasonable times 
enter any such building to see that these provisions are carried into 
effect (a). ' 

834 . Whenever crowds are likely to assemble for any show, 
entertainment, public procession, o]5en-air meeting or other like 
occasion, every roof, platform, balcony, or other structure let or used 
for affording sitting or standing accommodation for a number of 
persons must, under a penalty not exceeding j 650, be safely con¬ 
structed or secured to the satisfaction of the surveyor of the local 
authority (i). 

(ii.) Ituinma and Danijtroun J'mldmgn. 

835. Where a building (c), or wall, or anything affixed thereon, is 
in a ruinous state, and dangerous to passengers (d), or to the occupiers 
of neighbouring buildings, the surveyor ot the local authority must 
put up a fence, and give written notice to the owner (e), if known 


adapted to be used, either ordinarily or occasion.ally, as a church, chapel, 
or other place of public worship (not being merely a dwclliu<|-lionse 
80 used), or Jis a theatre, public hall, public concert-room, public ball-rooin, 
public IccLuro-room, or public exhibition room, or as a public place ot 
assembly lor persons admitted thereto by tickets or by payment, or used, 
or constructed, or adapted to boused, cither ordinarily or occasionally, for 
any other public purpose. It does not, however, include .a private 
dwelling-house used occasionally or exceptionallyforany of those purposes, 
nor does it extend to places ot worship in use before or at the time the 
enactment comes into force (Public Health Acts Amendment Act, 1890 
(63 & 64 Viet. c. 69), s. 39 (6)). As to this time, sec p. 364, ante. 

(v) Namely, the urban or rural council, as the case may be ; sec 
p. 363. ante. 

(а) Public Health Acts Amendjnent Act, 1890 (53 & 64 Viot. c. 69), 
t. 30 (1), (2), (3); see p. 414, ante. For non-compliaiico, the occupier or 
manager, or, in the case of a building let for less than one year, the owner 
(see note (o), p. 427, ante), is liable to a penalty not exceeding £20 (Public 
Health Acts Amendment Act, 1890 (53 & 64 Viet. o. 59), s. 36 (4)). Where 
an alteration is required to give proper means of ingress and egress, the 
court may refuse to indict a penalty until a reasonable time has been 
allowed for inakmg such alteration, but in the me.antime may make an 
order for the closing or otherwise of the building (ibid., s, 36 (5_)). An 
appeal lies to quarter sessions against a conviction or order {ibid., s. 7). 
As to the appellate jurisdiction of quarter .sessions, see title Magistrates, 
Vdl. XIX , pp. 638 rt seq. As to public buildings in London, see title 
Metropolis, Vol. XX., p. 487. 

(б) Public Health Acts Amendment Act, 1890 (53 & 64 Viot. c. 59), s. 37; 
sec pp. 364,414, ante. As to temporary buildings and wooden structures in 
London, see title Metropolis, Vol. XX„ p. 488. 

(o) As to what is a building, see note (1), p. 415, ante. 

(d) The struotare need not adjoin a highway; see hondon Gotmty Oouneil 
V. Herring, [1884] 2 Q. B. 522 ; Mellor v. Warden (1896), 40 Sol. Jo. 507. 
(s) The “ bvher " ie defined as “ the person for the time being entitled 
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and resident in the district, and also affix such a notice on the 
premises, or otherwise serve it on the ooonpier (if any), requiring 
the owner or occupier forthwith to take down, secure, or repair the 
dangerous structure, and, if he does not begin to do so within tluree 
days, and complete the work as speedily as the case will 
permit, two justices may, on complaint of the surveyor (/), order 
the owner, or, in his default, the occupier, to do the necessary work, 
to the satisfaction of the surveyor, within a fixed time. If the order 
is not complied with, or if no owner or occupier on whom to serve it 
can be found, the local authority must witli all convenient speed 
cause the requisite work to be done (g) at the expense (h) of the 
owner (i). 


to receive, or who, if such lands or buildings were let to a tenant at rack* 
rent, would be entitled to receive, the rack-rent from the occupier 
thereof” (Towns Improvement Clauses Act, 1847 (10 & 11 Viet. o. 34), 
8. 3); compare note (o), p. 427, ante. The term “owner” does not 
include the incumbent of a ohurah (S. v. Zee (1878), 4 Q. B. D. 76). An 
owner may remain liable after receipt of notice to treat for compulsory 
purchase [Baniet v. Metropolitan Board of WorJes (1882), 46 L. T. 384). 

(/) See CheethamY. Manchester Corporation (1876), 39 J. P. 343, decided 
on a similar provision in a local Act. 

(^) The authority is not liable for reinstatement of any pavement 
which has been disturbed {Crisp v. London County Council, [1890] 1 Q. B. 
720). 

{h) The local authority may recover expenses although the whole 
matter was dealt with entirely by its surveyor (London County CouncU 
V. Hobbis (1896), 61 J. P. 86; Cheetham v. Mcmdheeter Corporation, 
supra). For the expenses which may be recovered, see Debenham v. 
Metropolitan Board of Works (1880), 6 Q. B. D. 112. Such expenses are 
chargeable against income as between a tenant for life of leaseholds and 
remwnderman (Ee Copland’s Settlement, Johns v. Carden, [1900] 1 Ch. 
326 ; Ee WiUis, Willis v. WUlis, [1902] 1 Ch. 15, C. A.; see title Sjsxtls* 
MKMTS), and are “ outgoings ” for the purpose of a contract of sale 
(Tubbs V. Wynne, [1897] 1 Q. B. 74; see title Sale of Land). With 
regard to the liability as between vendor and purchaser of leaseholds, see 
2i!a Righeit and Biras Contract, [1903] 1 Ch. 287, C. A.; and of a tenant 
under an ordinary covenant to repair. Lister v. Lane and Nesham, [1893] 
2 Q. B. 212, C. A.; and see title Landlokd and Tenant, Vol. XVIII., 
pp. 493, 606. If an owner can bo found in the district, and negleots to pay 
the expenses on demand, they may bo levied by distress on a justices’ 
warrant (Towns Improvement Clauses Act, 1847 (10 St 11 Viet. o. 34), 
s. 76); and see title Distbess, Vol. XI., pp. 210 et sea. It the ovoier 
cannot be so found or sulllciont distress cannot be levied, the local 
authority may, after twenty-eight days’ notice posted on the premises, tf^e 
the builaing or land compulsorily, making compensation in the manner 
provided by the Lands Clauses Acts (see title Cohpulsobt Pubchase of 
Land and Compensation, Vol. VI., pp. 76 et seq.) and deducting therefroxa 
the expenses (Towns Improvement Clauses Act, 1847 (10 &t 11 Viet. o. 34), 
g. 77). The local authority may also, if the building is pulled down under 
the powers of the Act, sell the materials, rendering to the owner any over< 
plus after payment of the expenses (ibid., s. 78). • 

(«) Ibid.,B.75. The provisions of thisAct with regard to ruinous or dangerous 
buildings (namely, tot'd., ss. 76—78) are, for the purpose of regulating such 
buildings in an urban district, inooimorated with tne Public Bfedth Act, 1878 
{38&;39Vict.c.66),bytbtd.,8.160. Theyma^beputinforceinamraldiattiot 
^orderof theLooal Gk>venunent Board(t6td.,B. 276). Astothejncoipora* 
tioa of provieions of an Act by reference to a heading of a gto^P of seowng* 
gee Ferrar v. London Sewers Commissioners (1869), L. B. 4 Ezoh. 287* 
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Sect. 4. — Care of the Sick, and Preventive Measures, 
Sub-Seoi. l.~IToapitala. 

(i.) In Oeneral. 

836. Hospitals for the reception of the sick may he provided by 
a local authority (j), or by a combination of local authorities, under 
the Public Health Acts(/i:), or by the intervention of the county 
council under the Isolation Hospitals Acts (1). 

It is permissive and not obligatory upon local authorities to pro¬ 
vide hospitals; and their statutory powers must bo exercised so 
as not to cause a nuisance (nt). 

A local authority providing a hospital must carry it on with 
reasonable skill and care (n), and make provision that patients 
therein shall have competent medical advice and assistance (o). 
The authority is also primarily liable for the decent burial of any 
patient dying therein (p). 


Ex. Ch. ; Htimmersmith, etc. Rail. Oo. v. liranJ (1869). I, R. 4 II. L. 171 ; 
Dungey v. London Corjwration (1869), 38 L. J. ^C. p.) 298 ; 22. v. St. Luke's 
(1871), Jj. R. 7 Q. 11. 148, Ex. Ch.; Fletcher v. JJirkenhead Corporation, 
[l907J 1 K. B. 205, C. A.; and sec title Stxtutbs. For the provisions 
with respect to dangerous and neglected structures in force in London, sec 
title Metkopoi.is, Vol. XX , p. 493. As to fencing dangerous buildings 
and structures in or near streets, see the Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, c. 63), as. 30, 31 ; Carsknlton Urban Council v. 
Bun-age, llOll] 2 Ch. 133; title IliGiiWATS, Stkeets, and Bridges, 
Vol. XVI., pp. 252—254. 

(}) See p. 372, ante. As to the liability of the local authority for 
olaims on the pait of the attendants at tiio hospital for compensation for 
injuries, see title Master and Spebvant, Vol. XX , pp. 128 el seq. Where 
an attendant at the hospital contracts a disease,- he is not deemed to have 
aiilfi'red injury by aeeident so as to entitle him to compensation under the 
Workmen’s Fompensation Act, J900 ((5 Edw. 7, c. 58), s. 1 (1), unless it is 
shown that some “special" ace.ideiit occasioned the disease; see Martin 
V. Manchester Corporation (1912), 70 J. I*. 251, C. A. 

(k) Foralistof the Public Hc^th Aets^seo note (rt),p. 631,ante. For the 
provision ot hosiiitals and infirmaries by poor law authoril lea, including 
the Metropolitan Asylum Managers, qpe title Poor Law, Vol. XXll., 
pp. 662, 557. 

(l) 1893 (66 & 57 Viet. o. 68); 1901 (1 Edw 7, c. 8); see p. 435, post. 

(m) Metropolitan Asylum District v. Hill (1881), 6 App. Cas. 193; 
approved in Canadian Pacific Railway v. Bailee, (1899] A. O. 635, P. C. ; 
and see title Nuisance, 'Vol. XXL, pp. 627, 636, 561, note (d). 

(«) As tb evidence of negligbrice in relation to ncighbour.s or owners of 
adjoining property, see title Negligence, Vol. XXI., pp. 395 et seq. ; and 
see Sherwml v AIIoh Urban District Council (1909), 25 T. L. R 417- 

(o) Evans v. Liverpool Corporation, [1906] 1 K. B. 160; Chapman v. 
CkUlingkam Urban District Council (1903), Times, 28th March ; and see, 
further, titles Mi.dicine and Pharmacy, Vol. XX., p. 334; Negligence, 
Vol. XXI., pp- 479, 480. As to the detention in hospital of infected 
persons without jiropcr lodging, see p. 454. post ; and as to the keeping in 
small-pox hospitals of lists of vaccinated patients, see p. 479, post. 

(p) 12. V. Step-art (1840), 12 Ad. & El. 773; and see title Burial and 
Cremation, Vol. III., pp. 404, 406. But tlie guardians should bury any 
pauper sent to tlie hospital in pursuance of an agreement (see note (a), 
p. 438, post) ( and they may bury the body of any poor person (Poor Law 
Amendment Aot, 1844 (7 & 8 Viet. c. 101), s. 31); see title Burial and 
C axKAiTOM, Vol. 111., pp. 639 et seq. 
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(li.) Under the FfthUc Health ActB{q). 

887. Any local authority (r) may provide, for the use of the 
inhabitants of its district («), hospitals or temporary places for the 
reception of the sick (t), and for that purpose may itself build 
such hospitals or places of reception («), or contract for the use of 


(g) The Public Health Act, 1875 (38 & 30 Viet. o. 66), ss. 120, 121, 
124—126, 128, 131—133 (see respectively Pp. 434, 449, 4.>2, 454, 465, 457, 
468, 408. po*t)» are extended to vessels within or near the districts of local 
authorities (Public Health (Ships, etc.) Act, 1885 (48 & 49 Viet. o. 35), s. 2), 
and the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 110, is applied for 
the purposes of these provisions (ibid.); and compare pp. 440, 447, potft. 
Similar provisions in force in the administrative County of London are 
applied to merchant vessels lying in any water within the district of a 
sanitary authority (Public Health (London) Act, 1891 (64 & 66 Viet. c. 76), 
88. 110, 141); and see title SfETROPOLts, Vol, XX., p. 466. 

(r) See p. 372, ante. 

(ff) And for the use of persons in ships or vessels ; see note (a), supra. 
No distinction is made by the Public Health Act, 1876 (38 & 39 Vicfc. o. 55), 
B. 131, between pauper and non-pauper inhabitants, and where a hospital 
is piuvided it should be open to all; see the Ciascs refeiTcd to in note (i), 
p. 434, post. The Local Government Board, however, holds that there 
IS a liinuament.'il distinction between the duties of the guardians and of a 
sanitary authority in respect of the proviHion of hospital accommodation, 
tlio test being destitution. It is tiio duty of the guardians to relieve 
destitution, and if a pauper is sick, or if tiy reason of sickness a person, 
whet,lier an inmate ot a hospital or not, bi'comes a pauper, they should, 
when the circumstances aio brought to their notice, provide for any 
hospital tieatment which may bo necessary. If the case is infectious, or 
otJierwise cannot bo properly treated in a workhouse infirmary, they should 
enter into arrangements ior its treatment in a suitable hospital on agreed 
terms. Agreements for this purpose may be ol a general character. On 
the other hand, if the case is one which roquiics treatment solely on the 
ground of piiblio hcaltli, as, for instance, wliere, being an infectious caso, 
isolation is necessary, then it is one for the sanitary authority to deal with 
under its statutory powers. As to the provision of sanatoria for non¬ 
residents as well as residents, see p. 445, post. 

(i) The hospitals may be for infectious case.s, including tuberculosis, 
whether notifiable or not, or for other, e.a., accident, cases. In Withinffton 
Local Board of Health v. Manchester Corporaiion, [1893J 2 Ch. 19, C. A., 
CiiiTTY, J., at p. 30, expressed the opinion that the provisions of the Public 
Health Act, 1875 (38 & 39 Vict. c. 55), s. 131, are not severable; the 
hospital to bo provided is for the sick, without any distinction as to the 
nature of the sickness, whether it is infoctioms or not. The provi.sion of 
sanatoria (seep. 443, posf) is within the power referred tointhetext,»«pm. 

(a) The local authority may establish the hospital or place of recep¬ 
tion in another district without the consent of the other local autliority 
{Wtihintiton Local Board of Health v. Manchester Corporation, supra) It 
may borrow, with the consent of the Local Government Board, for the 
purpose of building a hospital; see pp. 382 et eeq., ante. Tliat Board 
issues memoranda for the guidance of local authorities in selecting a site 
and erecting buildings. As to the acquisition of land, see titles 
PDLSORY PUKCHASE OF LaND AND COMPENSATION, Vol. VI., p. 163 ; LOCAI. 
Goveiinment, Vol. XIX., pp. 318 et seq., Metropolis, Vol. XX,, pp. 455 
e( SCO. It is expedient to ensure that, in the case of voluntary acquisition, 
the land is not subject to any covenants preventing its use for a hospital; 
see Bramwell v. Lacy (1879), 10 Ch. D. 691, Tod-Heaily v. Benham (1888), 
40 Ch. D. 80, C. A.; Pembroke (Bari) v. Warren, [1896] 1 I. R. 76, C. A.; 
and see titles Landlord and Tenant, Vol. XVIII., p. 616; Real Property 
AND Chattels Real. Where land might be sold for “ building sites " 
only, it was held that its use for the erection of a small-pox hosj^tal was 
excluded (English v. Tynemouth Corporation (1903), 67 J. P. 239). 
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any such hospital or part of a hospital or placo of reception, or inter 
into any agreement with any person having the management of any 
hospital, for the reception of the sick inhahitants of its district, on 
payment of an agreed annual or other sum (6). Two or more locfd 
authorities may combine (c) to provide a hospital in common (d). 

838. A county council may contribute (e) to any hospital provided 
by a local authority (including a joint board) (/) for the reception of 
patients sufforing from an infectious disease (gf), whether within the 
area of the county council or not, but the consent of the Local 
Government Board is .required to an annual contribution by the 
county council to a hospital the cost of providing which, or of any 
permanent extension or enlargement of which, has been defrayed 
otherwise than out of borrowed money (h). 

839. Any 6xpensoa ircurrod by a local authority in maintaining 
a non-pauper patient in a hospital, or in a temporary place for the 
reception of the sick (whether or not belonging to such authority), 
becomes a debt due from him to the authority, and may be 
recovered from him at any time within six months after his dis¬ 
charge, or from his estate if ho dies in such hospital or place (i). 

(b) Tiie Local Government Board coniuderii that tins provision, may cover 
subscription to a sanatoiium for tnbcrouloas patients. 

(c) The Local Government Board generally advises that the formation of 
a joint hospital board is the most convenient method of combiniug for this 
purpose: but, under a suitable agreement, the combination could be carried 
out by a joint committee formed in pursuance of the Local Government 
Act, 1894 (60 & 57 Viet. o. 73), s. 67 ; see title Local Goveknment, 
Vol. XIX., pp. 229 et seq., pastim. For the constitution of a joint hospital 
district by piovisional order, see Public Health Aot, 1876 (38 & 39 Yict. 

o. 66), Bs. 279—284: see p. 373, avte. In London, the combination of 
sanitary authorities should bo the subject of agreement. 

(d) Public Health Act, 1875 (38 & 39 Viet. o. 66), s. 131; Public Health 
(l.iondon) Aot, 1891 (64 & 55 Viet. o. 70), ss 75,141. For fornusin relation to 
iio.spitals, SCO Enoyolopajilia of Form.s and Precedents, Vol. X., pp. 419—482. 

(«) In manner provided by the Isolation Hospitals Act, 1893 (66 & 67 
Vu'/t. 0 . €8), s. 21 ; see p. 442, post. 'I'lio county council may borrow for 
the purpose (Isolation Hospitals Act, 1893 (60 & 57 Viet. c. 68), s. 22); nnd 
seep. 441, post. 

(f) I’he words are “ within the meaning of the Public Health Act, 1876 ” 
(38 & 39 Vict. c. 66). As to such local authorities, see pp. 372, 373, ante; 
and, ns to joint boards, see title Local Government, Vol. XIX., p. 339. 

{g) “Infectious disease'^ is not defined; compare the definition atp. 446, 
post. 

e {h) Isolation Hospitals Aot, 1901 (1 Edw. 7, c. 8), s. 2 (1). Guardians 
may subBeribe towards the support of any public hospital or infirmary 
(Poor Law Amendment Act, 1861 (14 & 15 Vict. o. 106), s. 4); and see 
title Poor Laiv , Vol. XXII., p. 637. 

(*) Pubho Health Act, 1876 (38 6e 39 Vict. c. 66), s. 132. According to 
12. V. BawtensioU Corporation (1894), 10 T. L. R. 643, if there is accommoda¬ 
tion, all sick inhabitants must be received into the hospital, whether paupers 
dr not; bilt tlio obligation was questioned in Farquhar v. Isle of TJumet 
Hospital Board (1904), 63 J. P. 319, by Imrd Alverstone, C.J., and 
Kennedy, J. The guardians most pay for paupers {B. v. Bawtenstatt 
Corporaiion, supra), but apparently oiuy where there is a contract, express' 
or unplied {Bury and Dutrie^ Joint Hospital Board v. Chorllon Union 
Guardians (1905), 70 J. P. 31). In other cases, payment can be recovered 
from patienti only, and not from parents or guardians in the absence of 
contraot (HuiB Corporation v. jlfaclar«n.(1898), Looal Government Chronicle^ 

p. 685 ; Varquhat v. ItU of Thanet Hospital Board, supra). In London 
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But tk local authority cannot be required to recover the cost of Skct.4. 
maintenance from a non-pauper patient, if satisfied that the Care of the 
circamstances of the case justify the remission of the debt (k). Sick, and 

« . Preventive 

840. A local authority moy provide and maintain a carriage of 
carriages suitable for the conveyance of persons sufifering from ft** * u ^ 
infectious disorder {1), and may pay the expense of carrying therein 

any such person to a hospital or other place of destination (m). and other 
An authority may also be empowered to provide and maintain an 
ambulance for use in any case of accident, or other sudden or 
urgent disability, together with suitable attendants, and means of 
traction, and other requisites; and may allow it to be used by 
any other local authority or person, subject to agreed terms and 
conditions (n). 

(iiL) Under the holaiion Ilospitab Ads, 

(a) Eatahlishment of Hospitals and Hospital DistrhU. 

841. A county council may promote the establishment ot Establmh- 
hospitals for the reception of patients suffering from infectious mentof 
diseases (o). Such a hospital is referred to as an “ isolation 
hospital ” (p). Treatment in an isolation hospital does not impose countj 
any disqualification, or any loss of franchise or other right or council, 
privilege, upon the patient {q). 

A county council may, in certain events, provide an isolation Where 

cstablislicd. 


a provisiou similar to that referred to in Llio text, p. 434, ante, applies 
to non-pauper non-infectious cases, and the debt is recoverable not only 
fi'om the patient, but also from any person liable by law to maintain him 
(Public Health (London) Act, 1891 (64 & 56 Yict. c. 76), ss. 76, 141). As 
to liability to maintain, sec title Poor Law, Vol. XXII., pp. 673 et seq. 

(k) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), s. 60. 
As to when this provision is operative, see pp. 364, anie. 

(l) As to the meaning of “ infectious disorder,” compare note (A), p. 449, 
post. 

(m) Public Health Act, 1876 (38 & 39 Viet. c. 53), s. 123 ; Public Health 
(London) Act, 1891 (54 &, 55 Viet. c. 76), s. 78. As to ambulances main¬ 
tained by the Metropolitan Asylum Managers, see title Poor Law, Vol. 
XXII., p. 652, note (m). 

(n) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), s. 60. 
As to the operatiou of this Act, see pp. 364, ante. 

(o) Isolation Hospitals Act, 1893 (66 & 57 Viot. o. 68); Isolation Hos- 
pi^s Act, 1901 (1 Edw. 7, o. 8). These Acts do not extend to the adminis¬ 
trative county of London (see title Metropolis, Vol. XX., p. 393), or to 
any county borough, or. without the consent of the borough council, to any 
borough with a population of 10,000 or uijwards (see note (j), p. 398, ante), 
Or to any borough with a less population without the like consent, unless the 
Local Government Board directs that the Acts shall apply to such borough 
(Isolation Hospitals Act, 1893 (66 & 57 Viet. c. 68), s. 2). The expression 

infectious disease," as used in the Acts, has the same meaning as in the 
Infectious Disease (Notification) Act, 1880 (52 & 63 Viot. o. 72) ,* see p. 445, 
post. The provisions of the Isolation Hospitals Acts, 1803 (66 & 57 Viet. 
0 . 68) and 1901 (1 Edw. 7, o. 8), api>ly to the infectious diseases men¬ 
tioned in the Infectious Disease (Notification) Act, 1889 (3S & 63 Viet, 
e. 72), and may be applied to any other infectious disease by order of the 
oonnty council or a committee thereof; see Isolation Hospitals Act, 1893 
(56 & 67 Viot 0 . 68), s. 26. 
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hospital, or cause one to be provided, in any district(r) within their 
county («). 

842. Any oiio or more of the local authoritie.s (t) having juris¬ 
diction in any part of the county may apply to the county council 
to take steps to provide or secure isolation hospital accommodation. 

The application may be made in pursuance of a resolution passed 
by a majority of the members assembled at a meeting of such 
authority, and voting in manner required by law (u). The meeting 
must he called together by notice given in manner in which notices 
of the meetings of the authority concerned are required to be given 
by Iaw(?;), and specifying the object of the meeting to be the making 
of such an application to the county council- An application may 
also be made by any number of ratepayers, not less than twenty- 
five, in any contributory place (a) in a rural district (ft). 

The application must be made by petition, and state the district 
for which the isolation hospital is required, and the reasons which 
the petitioners adduce for its esiahlisliment (c). 

843. The county council must, either itself or by a committee of 
its body appointed for that purpose, ciinsidor the petition, and, if 
satisfied by its statements, or by any amendments made therein, 
tliat a primil facie case is made out for a local inquiry, tlie county 
council must cause such inquiry to be made as to the necessity for 
tho establishment of an isolation hospital (d). 

844. Without any application, tho county council may direct 
an inquiry to be made by its medical officer of health as to the 
necessity for the establishment of an isolation hospital for tho use of 
tho inhabilantH of any paiticular district in the county, and, in the 
evi'iit of su'ih medical ollicer reporting that such a hospital ought 
to he established, may take the same proceedings for its ostahlish- 
ment as if a petition had been jjresented by a local autliority for 
the establislnnent of an isolation hospital for the district named 
in the ropoit (c). 

845. The county council must conduct the local inquiry into 
tho necessity for the establishment of an isolation hospital, and as 

(r) Witbin the limits of the Acts ; sec note (o), p. 435, ante. For form 
of petition against consyLituting a hospital district, see Encyclopaedia of 
Forms and rreeedonts, Vol. X., p. 461. 

{«) Isolation Hospitals Act, 1893 (66 & 57 Viet. c. 68), s. 3. 

(t) Thd local authonties under the Acts are :—as respects an urban dis¬ 
trict, the urban district council (see Local Government Act, 1894 (66 & 57 
Viet. c. 73), R 21 ; title Local Goveknment, Vol. XIX., p. 262); as 
respects a niral sniiiiary district, or any contributory place therein, the 
rural district council (see Isolation Hospitals Act, 1901 (1 £dw. 7, c. 8), 
8. 6). 

. («) See title Local Goveknment, Vol. XIX., pp. 279, 334. 

(®) See tftid., pn. 278, 334. For form of notice, see Encyclopaedia of 
Forma and Fnoedenta, Vol. X., p. 449. 

(n) For the meaning of “ contributory place,” aee p. 381, ante, 

(b) Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), s. 4. 

(o) /bid., 8, .') (1). For form of petition, see Enoyclopaidia of Forms 
and Precedents, Vol. X., p. 450. 

(d) Isolation Hospitals Act, 1893 (56 & 67 Viet. o. 68), 8. 5 (2). 

(e) ibid., B. 6. 
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to the proper site for the hospital, and the district for which it is Sect. 4. 
to bo established (hereinafter called the “ hospital district ”), by a Care of the 
committee consisting of such number of members of the county Sick, and 
council, either with or without the addition of such other persons, ^eventive 
or in such other manner as the county council thinks expedient. Measures. 
The local iiuiuiry is held subject to such regulations and otherwise 
as the county council thinks fit. Due notice of it.s time and place 
must be given in such manner as the county council thinks tho 
best adapted to inform any persons interested, and such persons 
may attend and state tlieir case before the members appointed to 
conduct the inquiry (/). 

846. On the conclusion of a local inquiry the county council Order as to 

must make an order either dismissing the petition, or constituting a 
hospital district and directing an isolation hospital for such district constituiiL 
to be established (o). As soon as may be a copy of tho order must of district 
be sent to the Local (lovcrnment Board (/i). hospital. 

847. The county council may vary any proposed hospital Hospital 
district by adding or subtracting any local area(»). hlvery hospital fJ'stncts. 
district may consist of a single local area or two or more local 

areas (/c). Tlie county council rau.st not take steps for the con¬ 
stitution of a hospital district for one or more eontiibutory places 
forming a portion of a rural sanitary district witliin the jurisdiction 
of the county council, or for one local area, unless the sanitary 
authority (/) of such place or places, or area, assents to the applica¬ 
tion, or is proved to the satisfaction of the county council to be 
unable or unwilling to make suitable hospital accommodation for 
such place, places, or area(m). A local area which is already 
provided with such isolation hospital accommodation as in the 
opinion of the county council is sulficient for the reasonable 
exigencies of such area must not, without the assent, testified by 
a resolution, of the local authority of such area, bo included in a 
hospital district (u). 

848. If any local authority or parish council (o), having juris- Appc“i to 
diction within any part of the proposed hospital district, objects to Oownmunt 
the formation of such a district, or to the addition or subtraction Boord. 
thereto or therefrom of any local area within its jurisdiction, such 
authority or council may, at any time within three calendar months 

from the date of the order (p), appeal to the Local Government 

{]) Isolation Hospitals Act, 1893 (fiO & 37 Viet c. 68), s. 7; see title 
Local Government, Vol. XIX., pp. 374, 375. 

(o) Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), s. 0. 

(ft) Isolation Hospitals Act, 1901 (I Kfhv. 7, c. 8), s. 7. 

(i) Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), s. 8 (2). “ Local 

area ” means either an urban district, a rural distiict, or any contributory 
place, or, where a local area is included iu more than one county, tho part 
of the area included in each county (ibid., s. 26). 

(fc) Ibid., 8 . 8 (1). , 

(l) That is, the “ local authority ” ; see p. 372, ante. 

(m) Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), s. 9. 

(«) Ibid., a. 8 (2). 

(o) See Isolation Hospitals Act, 1901 (1 £dw. 7, o. 8), s. 6 (1). 

(p) As to the order, see the text, supra. 
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Board (<]), who may oonfirm, disallow, or modify the order as it 
thinks iit(}'); the decision of the Board being conclusive (a). 

849. The county council may, on the application of a hospital 
committee, and with the assent of any local authority concerned in 
such alteration, alter any order made by it for the establishment of 
a hospital (t). 

(b) ConaMiiUon of Hospital CommUlce. 

860. When a hospital district has been constituted, the county 
council must form a comraitte(^, consisting (1) wholly of represen¬ 
tatives of the county council, whether members of the council or not, 
or (2) partly of such representatives (m) and partly of representatives 
of the local area or areas in the district, or (3) wholly of such local 
representatives. Tlie county council must make regulations for 
the election, rotation, and qualification, and for all other matters 
relating to the constitution of the committee; subject to the 
qualifications that, where no contribution is made by the county 
council to the funds of ilie hospital («), the committee is to consist, 
unless the constituent local authorities otherwise desire, wholly of 
representatives of the local area or local areas, and that, if any 
such local authority feols aggrieved by the mode in which any 
committee is constituted, it may appeal to the Local Government 
Board (6), and the Board may modify the constitution of the 
committee in such manner as the Board thinks expedient and 
ju8t(c). 

851. A hos])ital committee is a body corporate, having perpetual 
succession and a common seal, under such namo and style as may 
bo conferred on it by the county council (tf). 

852. Whore a liosjutal distj’ict is an area wholly, or as to its 
greater part, under the jurisdiction of any local authority («), the 

(g) Tho Loc.al (Jovornment Act, J888 (51 & 52 Viet, o 41), s. 87 (1), (5), 
applies to the appe.il (Isolation Hospitals Act, 189.3 (50 & 67 Viet, c 6S), 
6 . 24). Tho Local 0«)V6rnmcnt Board may hold a local inquiry (Local 
Government Act, 1888 (61 & 62 Viet. o. 41), s. 87 (I)), and charge the costs 
to the councils concerned {ibid.,s^. 87 (5) ). 

(r) Isolation Hospitals Act, 1901 (1 Edw. 7, c. 8), s. 6. 

(«) Isolation IJospituls'Act, 1893 (60 & 67 Viet. c. 68), s. S (3). 

(t) Ibid., B. 20 

(a) Ihid., H. 10, as amended by the Isolation Hospitals Act, 1901 
(1 Edw. 7, c. 8), 8.. 8. 

(а) See p. 434, ante, and p. 442, post 

(б) See note (g), supra. 

(c) Isolation Hospitals Act. 189.3 (60 57 Viet. c. 68), s. 10 (1). The 

order of tho county council also detorniines tJie i^roportions in which the 
constituent autliontics are to contribute to the expenses of the hospital ; 
see p. 443, poif. 

(d) Isolation Hospitals Act. 1893 (56 & 67 Viet. c. 68), s. 10 (3). 

(e) The woids are “ any corporate local authority ” ; see defimtioa of 
local authority, note (t), p. 436, ante. Formerly a vestry was a local 
authority under the Act for any contributory place being a parish (Isolation 
Hospitals Act, 1893 (66 & 57 Viet. o. 68), s. 26), wd the word “ corporate'^ 
hud then a signifioance, since a vestry was not incorporated, but now the 
nual distiiot council is tho local authority to the exclusion of any othev 
authority in the ct\se of any contributory place (Isolation Hospitals Aot, 
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comity council may, if it thinks fit, invest such local authority 
with all the powers of a hospital committee (/), and thereupon such 
authority is deemed to be the hospital committee for such district, 
and exercises all the powers of such commiltoe under its original 
corporate name {g). 


(o) Provision of Hospital, 

853. A hospital committee may acquire land, by devise, gift, 
purchase or otherwise, without licence in mortmain (fl), and, subject 
to any directions given by the county council, may purchase or 
lease any land, whether within or without tho hospital district, for 
the purpose of erecting thereon an isolation hospital (>)• 

A hospital committee has all such powers of acquiring land as 
are above mentioned, also all such other powers of providing a 
hospital by purchase or otherwise, and managing and maintaining 
the same when so provided, as the county council may delegate to 
them(i); but the county council must retain the power of inspect¬ 
ing, and of raising loans (f) for, such hospital (m). 

864. A hospital committee may, in expectation or in tho 
event of an outbreak of any infectious disease(»i), provide any 
accommodation in addition to its existing .‘iccommodation, by 
hiring or otherwise acquiring, any buildings, tents, wooden houses, 
or other places for tho reception of patients. In addition to, or 
instead of, providing a central hospital, a committee may establish 
within its district hospitals in cottages or small buildings, or 
otherwise as they may think expedient. A committee mtiy also, 
before it has established a permanent hospital or hospitals, provide 
temporary accommodation for its district (o). 

855. A hospital comnnttoo may make and give effect to agree¬ 
ments for the use of any hospital or part of a hospital, or for the 
reception into any hospital of Ihe sick of its district, upon 

1901 (1 Edw. 7, 0 . 8), 8. 6), and .ill local authorities under the Act are 
corporate bodies. 

(n See the text, infra. 

(a) Isolation Hospitals Act, 1893 (56 & 57 Viet. o. 68), s. 10 (4). 

(A) Tbid., B. 10 (3). As to licence in mortmain, see titles Cohpobatious, 
Vol. VIII., pp. 369, 370; Real Property and Chattels Real. 

(t) Isolation Hospitals Act, 1893 (66 & 57 Viet. c. 68), s. 11. The 
committee may exercise all the powers of a sanitary authority under the 
Public Health Acta (for a list of which see note (a), p. 361, ante), relating 
to the purchase of lands. The Public Health Act, 1875 (38 & 39 Viet, 
c. 65), SB. 175—178, 296—298, are incorporated with the Isolation 
Hospitals Aet, 1893 (56 & 57 Viet. o. 68), s. 11. For the applied provisions, 
see pp. 376, 377, ante; and see title Compulsory Purchase of Land and 
Compensation, Vol. VI., pp. 163 etseq., 171. 

{k) The delegated powers can be resumed at any time by the county 
council {Hulh v. Olartce (1890), 25 Q. B. H. 391). 

(l) See p. 441, post. 

(m) Isolation Hospitals Act, 1803 (56 & 57 Viet. o. 68), s. 10 (2). 

(ff) “ Infections disease ” is not deilned; compare tho definition at 
p. 445, post. 

(o) Isolation Hospitals Act, 1893 (66 & 57 Viet. o. 68), s. 14. For form 
of a^^ment for temporary hiring of hospital, see Enoyoloptedia of Forms 
and precedents, Vol. X., p. 410. 
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payment of annual or other sums. Any expenses so incurred are 
(lofrayed as structural, establishment, or patients' expenses (p), in 
.such proportions as the committee directs (q). 

856. Any local authority (including a joint board)(r), which has 
provided a hospital for the reception of the sick, may, with the 
sanction of the Local Government Board, and with the consent of 
the council, transfer it to the council of the county within which 
the hospital, or any part of the district of the authority, is situate. 
It must be appropriated to a hospital district (s). 

Tho Jjocal Government ]3oard may give its sanction, subject to 
such terms and conditions as it thinks fit, but must be satisfied 
that hospital accommodation sufficient for the needs of the district 
has been or will be provided. 

Any money ])aid to p. local authority on any such transfer must 
bo applied as the Local Government IJoard directs, either in repay¬ 
ment of any loan of the local auMiority, or for any other purpose for 
which capital moneys may properly be applied. 

Tlie expenses incurred by a county council in or incidental to the 
transfer of any hospital are defrayed as ^cructuraI expenses incurred 
by a liospital committee (f). 

(dj Managimcnt of Hospital. 

857. A liospital committee may from time to timo make all 
necessary rules and regulations for the conduct and management of 
its hospital and the patients therein (a). 

858. Every isolation hospital must he provided with an ambu¬ 
lance or ambulances for the purpose of conveying patients to the 
hospital, and must, so far as practicable, be in connexion with the 
system of telegraphs (6). 

859. Subject to any regulations made by the county council, a 
hospital committee may make arrangements for the training of 

(p) Soo p. 442, post. 

{q) iHolation Uospitals Act, 1901 (1 Edw. 7, c. 8), s. 3. For forms of 
agreement for reception of siok, see .Eucyclopsedia of Forma and Pre- 
eedents, Vol. X., pp. 419, 429. , 

(r) The words are “ a lociU authority within the meaning of thePubiio 
Health Act, 1875, which-has provided under that Act, or any local Act, 
a hospital" etc. As to such local authorities, see p 372, ante, and, as to 
joint boards, seo title Local Government, Vol. XIX., p. 339, and see 
note (t), 1>. 436, ante. 

(«) Auy hospital so appropriated may be adapted as an isolation hospital, 
and must be treated as if it had been originally established under tho 
Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), for the district (Isolation 
Hospitals Act, iUOl (1 Edw. 7, c 8), s. 1). 

(t) Ibid. As to structural expenses and the manner in which they are 
defrayed, see p. 1I2, yost. 

(a) Isolation llo-spitals Act, 1893 (66 & 67 Viot. c. 68), s. 12. As to the 
delegation by the county council of powers to a hospital committee, see 
p. 438, ante ;• as to tho detention of persons without proper lodging, see 
p. 464, post; and as to tl\e keeping in small-pox hospitals of a ust of 
vaccinate patients, see p. 479, post. For a model set of regulations, see 
Encyolopeedia of Forms and Precedents, Vol. X., p. 443. 

(b) Isolation Hospitals Act, 1893 (66 & 67 Viot. c. 68), B. 13; see also the 
general provision referred to on p. 435, ants. 
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nurses for attendance on infectious cases, either inside or outside Sect. 4 . 
the hospital, and may charge for such attendance outside the Care of the 
hospital; and the expenses of any such nurses, after deducting any Sick, and 
profits derived from their services, are establishment expenses (c) ^eventive 
of the hospital (d). Me^es. 

860. For every person admitted into the hospital there shall be Chaiffps for 
charged snch sum as the hospital committee thinks sufficient to 

defray the patients’ ex 2 )onse 8 (c) incurred in respect of such person ; 
and for any person brouglit from beyond the hospital district, such 
additional sum as the committee thinks fit, as a contribution to the 
structural and establishment expenses (/). 

Persons desirous of being provided with accommodation of an Excoptionai 
exceptional character may be so provided on their undertaking, to treatment, 
the satisfaction of the committee, to pay therefor a sura fixed by 
the committee, and also to pay for all other expenses incurred in 
respect of their maintenance in the hospital; and all expenses so 
incurred are referred to as “ special patients’ exiienaes ” (g). 

« 

(e) Jiorrowing by County Covncil. 

861. A county council may borrow on the security of the county Power to 
rate (k) any money reipiired for tlie puriioso of carrying the 
statutory provisions (j) into effect. 

Any loans so borrowed, and any other money expended by the Rp)iayracnt 
county council for such imrjioseO), together with interest thereon 
at such a rate as may be agreed uixm lietween the county council 
and the hospital committee concerned, or, in default of agreement, 
determined by the Local (rovernment Board (/.-), are repaid to the 
county council out of the local rate; and, in the case of a loan, 
within a jicriod not exceeding that w'ithin which the loan is repay¬ 
able by the county council (1). 

(r) See p. 442, post. 

id) Isolation Hospitals Act, 1893 (56 & 57 Viet, o 68), s. 15 

(e) As to patients’ expenses, see p. 442, post. 

(/) Isolation Hospitals Act, 1893 (56 & .'>7 A’ict. 68), s. 16 (1). As to 
structural and establishment expenses, sec p. 442, post. 

(</) Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), s. 16 (2), As to 
special patients’ expenses, see p. 442, post. 

(h) “ In manner provided by the Local Government Act, 1888 ” (.01 & 62 
Viet. 0 . 41), i.e., by ibid., a. 69 ; see title Local Government, Vol. XIX., 
p. 361. 

(i) The words are “ the provisions of this Act,” i.e., the Isolation 
Hospitals Act, 1893 (56 & 57 Viet. c. 68). 

(/) But sums borrowed by a county council for the purpose of making 
a capital contribution to an isolation liospital (see p. 442, post), or any 
other hospital (see p. 434, ante), are not repayable out of the local rate 
(Isolation Hospitals Act, 1901 (1 Edw. 7, 0 . 8), s. 2 (2) ). ^ 

[k) Ibid., s. 4. 

(l) Isolation Hospitals Act, 1893 (56 & 57 Viot. c. 68), s. 22. "Local 
rate ” means, a& respects an urban or rural district or contributory place, . 
the rate out of which expenses incurred iti the execution of the Public 
Health Acts (see note (a), p. 361, ante) are directed to bo paid, and in the 
case of any contributor place the expeuscs incurred are to be deemed to 
be special expenses (Isolation Hospitals Act, 1893 (56 & 57 Viot. 0 . 68), 
a. 26). As ro the rates refeired to, and the inoidenoe of " special 
expenses,” see pp. 380, 381, ante. 
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(f) Expmat$. 

862. The exponsos incurred in respect of any isolation 

are classified as structural expenses, establishment expenses, alid 
patients’ expenses. 

“ Structural expenses ” include the original cost of providing the 
hospital, the purchase (if any) of the site, the furnishing the 
hospital with the necessary appliances and furniture required for 
the purpose of receiving patients, any permanent extension or 
enlnrgoment of the hospital, or any alteration or repair of the 
driiiuage, and any structural repairs; but they do not include 
ordinary repairs, painting, cleaning, or the renewal or keeping in 
order of the appliances and furniture, or the supply of new 
appliances or furniture. All exj)en.so8 incurred by a county council 
in and about the formation of a hospital district, including the costs 
of any inquiries, and tho expenses of obtaining land and other 
preliminary expenses, are structural expenses. 

“ Establishment expenses ” are the cost of keeping the hospital, 
its appliances and furniture, in a state requisite for the comfort of 
tho j)ationl.s, the salaries of the doctors, nurses (wi), and servants, 
and all other expenses for maintaining tho hospital in a fit state for 
the reception of patients. 

" Patients’ expenses ” are the cost of conveying, removing, feed¬ 
ing, providing medicines, disinfecting, and all other things required 
for patients individually (a), exclusive of structural and establish¬ 
ment expenses. 

“ Special patients’ expenses ” are expenses incurred in the pro¬ 
vision of accommodation of an exceptional character, and other 
expenses incurred in respect of tho maintenance of persons so 
provided, us already mentioned (o). 

In tho case of any doubt arising as to what are structural 
expenses, establishment expenses, or patients’ expenses, the decision 
of tho hospital committee is conclusive (p). 

863. A county council may, where it deems it expedient so to 
do for tho benefit of the county, contribute out of the county tate a 
capital or annual sum towards thp structural and the establishment 
expenses of an isolation hospital, or to either class of such 
expenses (j). 

* 

864. Patients’ expenses (? ), in respect of any person who, at the 
time of his reception into the liospital, or at any time within 
fourteen days jircviously, is or has been in receipt of pour law relief. 


(m) See p. 440, ante. 

(n) Including the buiial ol a patient dying in the hospital; see p. 443, 

(o) See p. 441, ante, 

ip) Isolation Hospitals Act, 1893 (66 & 57 Viet. o. 68), 8. 17. 

(g) Ibid., s. 21. For form of precept for obtaining eontribution, see 
Encyclopaedia of Forms and Preeedenis, Yol. X., p. 460. 

(r) For defitntioQ of “ patients’ expenses,” see the text, twpra, i^y 
admtional charge made for a patient brought hem beyond the hospitu 
distriot (see p. 44), ants) is recoverable as part ol tho patient’s expenses 
Isolation Hospitals Act, 1893 (66 dc 57 Viot. 0. 68),'s. 19). J 
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are a debfe due to the hospital committee from the guardians of Ssxrr. 4. 
the union from which he is sent, and are recoverable from them Care of the 
in a summary manner («) or otherwise. Sick, and 

Patients' expenses (t), in respect of a non-pauper patient, are 
a debt due to the hospital committee, and recoverable in a 
summary manner from the local authority (n) of the local area (v) 
from which the patient is sent, and are paid out of the local rate (w). 

Special patients’ expenses (t) are a debt recoverable in a 
summary manner (a) from the patient, or from the estate of the 
patient, in respect of whom the expenses have been incurred. 

The expenses of the burial. of any patient dying in tlie hospital 
are payable in the same manner in which the expenses of his 
maintenance are payable (b). 

665. All expenses incurred by a county council or by a hospital Payment of 
committee (c), with the exception of patients’ expenses (d), and expenses, 
special patients’ expenses (d), are, when a hospital district consists 
of a single area (e), defrayed out of the local rate (/) of that area. 

Whore the hospital district consists of more than one local area («),* 
all the expenses, save as aforesaid, incurred by the hospital com¬ 
mittee (c) are paid out of a common fund to which all receipts 
must bo carried, and to which the local authorities in the hospital 
district contribute in such proportions as the county council by 
its order constituting the district (c) determines (y). 

(iv.) t^iindUiria far J'ubercnlaaia etc. 

866 . In connection with the system of National Health Oi-ants in aid 
Insurance (h) provisions have been enacted to further the establish- sanatom. 

ment and maintenance of a sjiecial class of hospitals. Any sum 
made available by Parliament (t) for the purposes of the provision 

($) As a civil debt under the Summary Juiisdiction Acts; us to such 
procedure, see title Maqisthatks, Vol. XTX., p. 609. 

(() See p. 442, ante. 

{u) For definition of “ local authorily,” see note (f), p 436, ante. The 
local authority may recover the oTcpcnses from the patient iiiidcr the 
Fublio Health Act, 1875 (38 & 39 Viet. o. 65), s. 132; see p. 434, ante. 

(e) For definition of “ local are.a,” see note (t), p. 437, ante. 

(w) For definition of " local rate,” see note (Z), p. 441, ante. 

(a) See note («), supra. 

(b) Isolation UospitaJs Act, 1893 (56 & 57 Viet. c. 68), s. 19; and see 
p. 432, ante. 

(e) The accounts of a committee and of its officers and assistants are 
audited by the district auditor, and the Public Health Act, 1875 (38 & 39 
Viet. 0 . 55), ss. 245, 247,249.260, apply os if the committee were an urban 
authority (Isolation Hospitals Act, 1803 (56 & 57 Viet. c. 68), s. 25); see 
p. 387, tuiie. 

(d) For definition, see p. 442, ante. 

(s) See p. 437, ante. 

ifi For definition of local rate,” see note (Z), p. 441, ante. 

Ig) Isolation Hospitals Act, 1893 (66 & 57 Vict. c. 68), s. 18. The Public 
Health Act, 1876 (38 & 30 Viet. o. 55), s. 284 (see title Local Goveun- 
Vol. XIX., p. 339J, is to apply as if the local areas were oomponeat 
districts, and the hospital committee were a joint board (Isolation 
HospitaLs Act, 1893 <66 & 67 Viet. o. 68), s. 18); and see p. 972, mOe. 

‘ (h) As to national health and unemployinwt insurance generally, sea 
titieWonx and Labour. 

(i) £1,500,000 has been made available (Finance Act, 1911 (1 & 2 Geo. 6, 
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of or iiuiking grnnlH in aid to sanatoria and other institutions for 
the treatment of tuberculosis, or such other diseases as the Local 
(lovornment Board with the approval of the Trea.sury may appoint, 
is to be distributed by the Board (A), with the consent of the 
Treasury(Z), in niakiiip; <'rants for those purposes, and the 
Treasury liefore consenting must consult with the Insurance 
Commissioners (in). 

867. If any such grant is made to a county council (n), the Local 
Govornmeiit Board may authorise the county council to provide any 
such institution (o), and, wliere so authorised, the county council 
has power to orcct buildings and to manage and maintain the 
institution and for that purpose to enter into agreements and make 
arrangements with the Insurance Committees (j?) and other 
authorities and persons, and to do all such things a.s may be 
necessary for those purposes (7). Any expenses of the county 
council, BO far as not defrayed out of the grant, are to be defrayed 
out of the county fund as expeiu-tes for general county purposes (q), 
or, if the order of the Ijocal Government Board so directs, as 
expeuses for .special county purposes (r/) (iiargcd on such part of the 
county as may be provided by the order (r). 

868 . For the purpose of facilitating co-operation amongst 
county coui.cils, county borough councils, and other local 
authorities (not being poor law authorities (,■»)) for the provision of 
such sanatoria and other institutions, the Local Government Board 
may by order make such provisions as appear to it neces.sary' 
or expedient, by the constitution of joint committees (f), joint 
boards (f), or otherwise, for the joint exercise by such authorities of 
their ptiwors (a). 

c. 48), H. 10 (1) (b) ), .'itid this sum is to bo .apportioned between England, 
Wales (ineluding Monoioiithsbirc), Scotland, atul Ireland, in proportion to 
tlioir respeotivo populations according to tlio 1911 census (National 
Insuruueo Act, 1911 (1 & 2 Cleo. fi, c. S.'j), bs. 64 (1), 79). As to the, census, 
SCO note ( 7 ), p. 398, ante. For a list ot residential institutions affording 
treatment, see 76 J. P. (Journal) 378, 379. 

{k) 'J'bo Welsh Insurance Eominissipners make the grants for Wales 
(including Monmouthshire) (National Insurance Act, 1911 (I & 2 Oeo, 6 , 
c. 66 ), ss. 79, 82 (3) ); and in making grants regard is to be had to the 
provision of sanatoria etc. in Wales by any association established by 
royal charter withiii twelve months after the commencenient (i.e., 16lh July 
1912 ; see ibid., s. 11,6) of the Act {ibid., a. 82 (4)). 

(l) See title Cov.stitittioxal Law, Vol. VII., p. 100. 

(m) National Insurance Act, 1911 (1 & 2 Oco. 6 , c. 66 ), s. 04 (1). As to 
the Insurance Coiuinissioiiers, see title Work anx> Labour. 

(n) This iiiclude.s the council of the Bcilly Isles (National Insurance Act, 
1911 (1 & 2 Geo. 6 , e. ,55), s. 79). 

(o) The macliinery of this enactment is generally more suitable for a 
couuty institution than that of the Isolation Hospital Acts; see p. 435, 
ante. 

( p ) As to Insurance Committees, see title Work ahd Labour. 

(g) See titl^Locvi. Government, Vol. XIX., p. 358. 

(r) National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), s. 64 (2). 

(«) As to poor law authorities, see title Poor Law, Vol. XXII., pp. 624 
et seq. 

(t) See p. 373 , ante. 

(a) Nataonal Insurance Act, 1911 (1 & 2 Geo. 6, o. 66), s. 64 (3). The 
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869. A local authority (6) may ])rovide treatinonl in sanatoria 
and other institutions approved by the Local (Tovorniuent Board for 
insnred persons (c) suffering from tuberculosis (d) resident outside as 
well as within the area of the local authority. The local authority 
may also provide for such persons treatment, otlierwise than in 
sanatoria or other institutions, in a manner approved I)y the Local 
Government Board, if authorised by the Board to undertake such 
treatment (r). 

870. An Insurance Committee (/) may, with the consent of the 
Insurance Commissioners (/), enter into agreoinents with any 
person or authority (other than u poor law authority (//)) that, in 
consideration of such person or authority providing tr43alment 
in a sanatorium or other institution or otherwise for persons 
recommended by the Committee for sanatorium benefit, the 
Committee will contribute, out of the funds available for sanatorium 
benefit towards the muintemince of the institution or provision of 
such treatment, such annual or other payment, and subject to such 
conditions and for such period ns may be agreed (A). 
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.SijD-SECr. 2. —Infectious and E/ndemic iJiseases {i). 

(i.) Notijicahon of Jn/ectioiis />tscase. 

871. The term “ infectious disease ” moans any of the following Definition of 
diseases, namely, small-pox, cliolein, diphtheria, membranous *■ infcLtioiiM 
croup, erysipelas, the disease known as scarlatina or scarlet fever, 
and the fevers known by any of the following names: typhus, 
typhoid, enteric, rclap.sing, continued, or paorperal; and includes, as 
respects any i)ai‘ticular district, any infectious di.soase to which the 


order may contain necessary supplemental provisions, including those 
relating to expenses (National Insurance Act, I'Jll (1 & 2 Geo. 6 , c. 55), 
a. 61 (3)). 

{h) This expression is not defined ; it appears to include a county council, 
but not a poor law authority ; see ji. 444, ante. 

(c) As to insured persons, sec title AVoitK and Labouh. 

(d) Or any other disease as the Local (iovernment Board, with the 
approval ot the Treasury, may appoint (National Insurance Act, 1911 
(1 & 2 Geo. 6 , c. 55), ss. 8 (1) (b), 10 (1) ). 

(fl) [bid., n 16 (1). And see order of the Local Governtnent Board, dated 
26th July, 1912, containing regulations as to the carrying out of such treat¬ 
ment ; and see 76 J. P. (Journal) 376. 

(/) As to Insurance Committees and the Insurance Commissioners, see 
title Work and Labour. It is obligatory on such committees, for the 
purpose of administering “ sanatoriuui benefit ” (namely, treatment of 
uiBured persons in sanatoria or other institutions, or otherwise, when 
suffering from tuberculosis, or such other diseases as tlie Local Government 
Board, with the approval of the Treasury, may appoint (National iusuraifBe 
Act, 1911 (1 & 2 Geo. 6 , c. 65), s. 8 (1) (h)), to make arrangements to the 
satisfaction of the Insurance Commissioners with persons or authorities 
referred to in the text, supra {ibid., s. 16 ( 1 )). 

(g) As to poor law authorities, see title Poor Law, Vol. XXII., pp. 624 
ef seq. 

{h) National Insurance Act, 1911 (1 & 2 Geo, 5, c. 66 ), s. 64 (4). 

. ({) As to oases of infectious disease on canal boats, see p. 605, post. As 

to the power of the guardians to take measares to prevent the spread of 
small-pox, see Vaccination Aot of 1807 (30 & 31 Viot. o. 84), s. 28; and 
see p. 470, post. 
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Infectious Disease (Notification) Act, 1889 (j), has been applied by 
an order (/c) of the local authority of the district (1). 

872. The requirements as to notification of an infectious disease 
extend to persons suffering from such a disease, whether in any 
building (m), ship, vessel, boat, tent, van, shed or similar structure 
used for human habitation, other than hospitals for infectious cases, 
but do not extend to any building, ship, vessel, boat, tent, van, shed 
or similar structure belonging to the Crown, or to any inmate 
thereof, or to ships, vessels and boats belonging to a foreign Govern* 
ment(n). A ship, vessel, or boat lying in any river, harbour or 

(j) 62 & 63 Viet. c. 72. For the notification of infectious disease 
in London, see Public Health (London) Act, 1891 (54 & 66 Viet, c. 76), 
BS. 65.*“57. 

(k) Fourteen clear days’ special notice must be given to every member of 

the local authority of the intention to propose a resolution on the subject 
and of the meeting of the local authority for the purpose. If there is no 
usual mode of giving notices to attend meetings, the notice must be signed 
by the olerk and deuvered to the member, or left at or posted to his usual 
or last known place of abode in England. An order may be permanent or 
temporary, tlio period of its continuance being spc< ified therein; and it 
may be revoked or varied by the local authority. It is not valid until 
approved by the Local Government Board. "When it is so approved, the 
local authority must give public notice thereof by advertisement in a local 
newspaper, and by handbills, and otherwise in such manner as it thinks 
sufficient for giving information to all persons interested. The local 
authority must also send % copy thereof to each registered medical practi¬ 
tioner whom, after due inquiry, it ascertains to be residing or practising in 
its district. The order wiU come into operation at such date, not earner 
than one week alter the publication of the first advertisement of the 
approved order, as the local authority fixes. In the cose of emergency, 
three clear days’ notice is sufficient, ^nd the resolution must declare the 
cause of such emergency and must bo for a temporary order. A copy 
thereof mu.st be forthwith (see note {u), p. 448, post) sent to the Local 
Government Board and advertised, and the order wiU come into operation 
at the expiration of one week from the date of such advertisement, but, 
unless approved by the Board, will cease to be in force at the expiration 
of one month after it is passed, or any earlier date fixed by the Board. 
The approval of the Board is conclusive evidence that the case was one 
of emergency (Infectious Disease (Notification) Act, 1889 (52 && 53 Viet, 
c. 72), ss. 6, 7). For London, see the Fublio*Health (London) Act, 1891 
(64 & 66 Viet. c. 76), s. 56. The London County Council has the same 
power as each aanitary authority has in respect of its own district to 
extend the definition so as to hpply to every London district {ibid., 
a. 66 (6)). - 

(l) Infectious Disease (Notificaiiop) Act, 1889 (62 dc 63 Viet. c. 72), s. 6 ; 
Public Health (London) Act, 1891 (64 & 65 Viet. c. 76), s. 55 (8). Ainong 
diseases to which the Acts have been applied are acute poliomyelitis, 
anthrax, cerebro-spinal fever, chicken-pox, glanders, hydrophobia, impetigo 
contagiosa, measles, mumps, ophthalmia neonatorum, rdtholn or ^man 
measles, whooping cough, and yellow fever; see Thirty-ninth Annual 
lleport pf the Local Government Board, Part II., pp. Ixxix., Ixxx; and 
see order of Local Government Board, dated 16th August, 1912 (76 J. P, 
Journal, p. 402). Pulmonary tubercnlosis was made notifiable to a limited 
extent by orders of the Local Government Board (see note (o), p. 464, 
post) made under other provisions. It is notifiable under some local Acts. 
As to the applioatiion of the Act to plague, cerebro-spinal fever, and acute 
poliomyelitis, see Bote {q), p. 464, jpoaf. 

(m) See note (I), p> 416, otife. For provisions with r^peot to infeotioiils'. 
diseases in canal beats, see p. 606, post; oommon lodging-houses, p. 512, 
post ; lodging-houses, p. 608, post; and tents, sheds etc., p. 616, post. 
^(n) Bee luIeoliouB Disease (Nol^oation) Act, 1«80 (62 & 53 Vict.'-e. 7,2K 
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other water not within any nrban, rural or port sanitary district (o), 
is deemed to be within the district of the local authority which 
nearest adjoinjs the place where such ship, vessel or boat is lying, 
unless the Local Government Board fixes a district for the 
purpose (p). 

873. Where an inmate of any building (g) used for human 
habitation, other than a hospital for infectious cases, is suffering 
from an infectious disease, the head of the family to which the patient 
belongs, and in his default the nearest relative of the patient 
present in the building or being in attendance on the patient, and 
in default of such relative every person in charge of or in attendance 
on the patient, and in default of any such person the occupier (r) 
of the building, must, as soon as he becomes aware that the patient 
is suffering from an infectious disease, send notice («) thereof to the 
medical officer of health of the district (t). 

BS. 13,15; Public Ilealtb (London) Act, 1891 (64 & 66 Viet. c. 76), as. 55, 66 . 
As to the ownership of ships, see title SiirppiNO and Navigation. 

(o) The Infectious Disease (Notification) Act, 1889 (62 & 63 Viet. c. 72), 
extends to every urban, rural, and port sanitary district (Infectious Disease 
(Notification) Extension Act, 1899 (62 & 63 Viet. c. 8 ), s. 1(1)). Except in 
Huddersfield, local Acts for a like purpose have ceased to operate (ibid., 
ss. 1 (2), 2 ; Infectious Disease (Notification) Act, 1889 (62 &; 63 Viet. o. 72), 
s. 14). A port sanitary district does not, for the purposes of those Acts, 
form part of any other district (ibid., s. 16). The local authority under the 
Acts IB an urban authority, i.e., a borough council, or other urban district 
council, a rural district council, or a port sanitary authority, as the case 
may be (ibid.); and see pp. 372, 373, ante. The expenses of a local 
authority in executing the Acts are paid as part of the expenses of execut¬ 
ing the Public Health Acts (for a list of which see note («), p. 361, ante), 
and, in the case of a rural authority, are paid as general expenses (Infec¬ 
tious Disease (Notification) Act, 1889 (63 & 63 Viet. c. 72), s. 9); and see 
pp. 380—382, ante. In London, the Corporation of the City of London 
and the metropolitan borough councils are the local authorities (Public 
Health (London) Act, 1891 (64 & 65 Viet. o. 76), ss. 99, 110 , 111 ; City of 
London Sewers Act, 1897 (60 & 61 Viet. o. cxxxiii.), ss. 3, 6, 7 ; London 
Government Act, 1899 (62 & 63 Viet, o, 14), s. 4); and see title 
Metbopous, Vol. XX., pp. 408 et seq. 

(p) Infectious Disease (Notiflc.ation) Act, 1889 (52 & 63 Viet. o. 72), 
B. 13 (2) ; compare Publio Health Act, 1876 (38 & 39 Viet. c. 66 ), s. 110; 
see p. 433, ante. 

(q) Or any ship, vessel, boat, tent, van, shed or similar stmoture; see 
p. 446, ante. 

(r) “ Occupier ” includes a person having the charge, management, or 

control of a building, or of the part of a building in which the patient is, 
and, in the case of a house the whole of which is let out in separate tenements, 
or in the case of a lodging-house the whole of which is let to lodgers, the 
person receiving the rent payable by the tenants or lodgers either on his 
own account or as the agent of ano^er person, and, in the case of a ship, 
vessel, or boat the master or other person in charge thereof (Infeotioiu 
Disease (Notification) Act, 1889 (52 & 63 Viet. o. 72), s. 16; Publio Healch 
(London) Act, 1891 (54 & 66 Viet. c. 76), a. 141}. With regard to a rent- 
coUocting agent, compare the similar reference in the definition of “ owner *’ 
in the Publio Health Act, 1876 (38 4 e 39 Viot. o. 66 ), s. 4, and the oases 
referred to in note (o), p. 427, ante. ., 

(a) The notice must be in writing or in print, or partly in both, and may 
be delivered to the officer, or posted to him, or left, at his office or residence 
(In^tions Disease (Notification) Act, 1889 (52 ds 63 Vlot. o. 72), i. 8 ). 
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(i) For Rote (<), see next page. 
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A medical practitioner attending on or called in to visit the 
patient must, on becoming aware that the patient is saUering from 
an infectious disease, forthwith (u) send to the medical officer of 
health (a) a certificate (b) stating the name of the patient, the situa¬ 
tion of the building, and the infectious disease from which, in the 
opinion of such medical practitioner, the patient is suffering (c). 

(ii.) Exposurt of Infected Persona and Things (d). 

(a) In Oeneral. 

874. If, where the enactment is in force (e), any person knows 

As to London, see Public Health (London) Act, 1891 (64 & 55 Viet. o. 76), 
B. 55 (6). As to notice by a dairyman of infectious disease among his 
Borvants, see p. 459, post. For forms relating to the notification of 
infectious disease, see lincyclopaodia of Forms and Precedents, Vol. X., 
pp. 393—400. 

(f) Infectious Disease (Notification) Act, 1889 (52 & 63 Viet. c. 72), s. 3; 
Public Health (London) Act. 1891 (54 & 55 Viet. o. 76), s. 65. A person 
who fails to give notice is liable on summary conviction to a fine not 
exceeding 40$., unless ho satisfies the couit' that he reasonably supposed 
notice had been given by a person on whom a prior liability to give it is 
imposed (Infeclibus Disease (N'otifleation) Act, 1889 (52 53 Viet. c. 72), 

b. 3 (2); Public Health (London) Act, 1891 (54 & 65 Viet. c. 76) s. 65 (2)). 
As to procedure in courts of summary juiisdiotion, sco title Magistrates, 
Vol. XIX., pp. 689 ei seg. 

(u) That is, within a reasonable time (Thomas v. Noices (1868), L. R 6 Eq. 
621; see also Gilbert v. Endean (1878), 9 Ch. D. 259, 266, (1!. A ; Thomas 
v. Noles (1894), .58 -J. P. 672). Where more than ono medical practitioner 
attends a patient, the obligation to send a certificate seems imposed on 
each one, and each is entitled to a fee ; see note (o), inf ra. 

(a) Where there are two or more such oflicers, the certificate must be 
given to such one of thorn as has charge of the area in which the patient is, 
or to such other of them as the local authority may from time to time direct 
(Infectious Disease (Notification) Act, 1889 (62 & 53 Viet. o. 72), s. 4 (3); 
Public Health (London) Act, 1891 (64 & 56 Viet. c. 76), s. 55 (5) ). Failure 
to give a certificate is punishable summarily by a fine not exceeding 408. 
(Inlectious Disease (Notification) Act, 1889 (62 & 63 Viet, c, 72), s. 3 (2); 
Public Health (London) Act, 1891 (54 & 55 Viet. c. 76;, s. 5.5 (2; ). 

(ft) Forms of certificate wore prescribed by the Local Government Board, 
12 th September, 1889 (Stat. R. & 0. Rev., Vol. XI., Public Health, England, 
p. 1), and 3rd Decomber, 1891 (for London) (ibid., p. 2), and must be 
gratuitously supplied by the local ahthority to any medical practitioner 
residing or practising in its district who applies for the same (Infectious 
Disease (Notification) Aqt, 1889 (52 & 63 Viet. c. 72), s. 4 (1) (2); Public 
Health (London) Act, 1891 (64 & 55 Viet. o. 76), s. 65 (3)). Certificates 
received by a medical officer relating to patients within the Metropolitan 
Asylum District have to be dealt with in a special manner (ibid., s. 55 (4)). 
As to the Metropolitan Asylum District, see title Metropolis, VoL XX., 
pp. 411, 412. 

(c) Infectious Disease (Notification) Act, 1889 (62 & 63 Viot. c. 72), 
8 . 3 (1); Public Health (London) Act, 1891 (64 & 66 Viet. o. 76), s. 66 (1); 
os to the fees payable to medical men in respect of such certificates, 
^see title Medicine and Phabhact, Vbl. XX., pp. 338, 339; Infectious 
Disease (Notification) Act, 1889 (62 & 63 Viet. o. 72), s. 11; Public 
Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 67. As to medical 
inspection of ships, see, further, title Shipping and Navigation. 

(d) As to thG burial of bodies dying of infectious disease, see title Burial 
AND Cremation, Vol. III., pp, 649 et seq. For form of notice requiring 
disinfection ol premUos and chattels, see Enoyclopsedia of Forms and 
Precedents, VoL X., p. 409. 

(«) 2,e., where by an order of the Local dov^iuaa^t Board under the 
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* 

thai he ie suiTering from an infoofcioua disease (/), he musi^ not, Saor. 4. 
under a penalty not exceeding 40^., engage in any occupation or Card of fbe 
carry on any trade or business, ludess he can do so without risk of 
spreading the infections disease (r/). 

875. An.y person who, (1) while suff^ering from any dangerous —^ 

infectious disorder (/t), wilfully exposes (i) himself without proper ^^p* ” *|* 
precautions against ‘spreading the disorder in any street, public per^osto 
place, shop, inn (k), or public conveyance, or enters any public things, 
conveyance without previously notifying the owner, conductor, or 
driver that he is so suffering (Z); or (2) being in charge of any person 
so suffering so exposes (t) such sufferer (in); or (3) gives, lends, sells, 
transmits, or exposes, without previous disinfection, any bedding, 
clothing, rags, or other things whicli have been exposed to infection 
from any such disorder, is liable to a penalty not exceeding (n). 

Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), s. 3, that Act 
is declared to be in force; see p. 364, nnif. 

if) This means any infectious disease to which the Infectious Disease 
(Notification) Act, 1889 (62 & 63 Viet. c. 72), for tho time being ^applies 
within the di'itrici of the local authority (Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, c. 63). s 13); and for the definition of “infectious 
disease,’’ see p. 44.5, ante Cerebio-spinal fever and acute poliomyelitis 
have, in effect, been included in tho definition by the order referred to in 
note (q), p. 465. post, which makes the Public Health Acta Amendment 
Act, 1907 (7 l.dw. 7, 0 . 63), apply to these diseases throughout tho 
provinces without adoption 

{g) Public Health Acts Ameiidineiit Act, 1907 (7 Edw 7, c 63), s. 62. 

In London, a poison so auffeiiiig must not milk any animal, or pick fruit, or 
engage in any occupation coiiiiceted with food, or carry on any trade or 
business in a manner hkely to spread tho infectious disease (Public Health 
(London) Act, 1891 (54 & 65 Viet. c. 76), s. 69, where the word 
“ dangeious ’’ is used before “ infectious ’’). As to the making of wearing 
apparel on picmises where there is seal lot fever or small-pox, or the pro¬ 
hibition of home work where there is infectious disease, see title 
Pactokies and Shops, Vol. XIV., p 462. 

(A) “ Dangerous infections disorder ’’ is not defined for the purpose of 
this provision It probably extends to all the diseases sjieoifiod in the 
statutory definition of “ infectious disease ’’ given on p. 446, onto / 
ooinparo noto (w), p. 4.)j. post. 

(t) A person, knowing his childien were recovering from smali-poz, who 
took lodgings without disclosing the tacts, was held liable in damages for 
communicating the disease {Best v. 8tapp (1872), 2 C. P. D. 191, n.) ; and, 
as to the orimmal liability, see title Nuisance, Vol. XXI., p. 536, note ( t ). 

(k) For tiie meaning of “ inn,’’ see title Inns and Innkeepers, 

Vph XVII., p. 302. 

(l) As to the use of public conveyauces for infeotiouB cases, sec, further, 
p. 462, post. 

(tn) Where the Public Health Acts .Amendment Act, 1907 (7 Edw. 7, 

0 . 63), B. 62, is in force by an order of the Local Government Board (see 
p. 364)*Onto), the provision is to be read as if the words “or causes or 
permit^ such sufferer to be so exposed ’’ were added. As to the liability 
of a medical man who walked with his scarlet fever patient to a hospital, 
see Timhndge Wells Local Board v. Bisshopp (1877), 2 C. P. D. 187. 

(n) Public Health Act, 1876 (38^ 39 Viot. o. 56), s. 126. The Mnalty 
is recoverable summarily (ibid., s. 261), or ii) the county court (ibid.^ 

B. 261) ; and see pp. 367 et sea ., attto ,* titles Countt Cottr^, Vol VlIT., 
p. 678 ; MaOisxbates, Vol. XlX., pp. 689 et 8 $ q . A sufferer who, withont 
pie'^onsly notifying the owner or driver, euti^s a public 4ouVeyanoe is 
also to be ordexira by the court to pay to the e>wner driver theamounir 
of aaf loss or expense they mAV ingur iit the dii^eotion of the conveyance 
(Ihiblio Health Act, 1876 (38% 3d Viot. o. 561 a. 126; see p. 462, post). 
proceedings are to be taken (gainst persous transmitting, witii p^p^ 

H.L.—XXin. Q 
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876. It is an offence (o) to produce or attempt to produce the 
disease of small-pox in any person by inoculation with variolous 
matter, or by wilfnl exposure to variolous matter or to any matter, 
article, or thing impregnated with variolous matter, or wfffully by 
any other moans whatsoever to produce the disease in any person (p). 

877. Any person who, where the enactment is in force (q), know¬ 
ingly casts, or causes or permits to be cast, into any ashpit, ashtubf 


preoantions, any bedding, clothing, rags, or other things for the purpose 
of having them disinfected (Public Health Act, 1876 (38 & 39 Viet. c. 66), 
8 . 126, specifically applied to ships by Public Health (Ships, etc.) Act, 1886 
(48 & 49 Viet. 0 . 36), s. 2, Schea. ; see note (f}> P. 433, ante). The corre¬ 
sponding enactment in force in London (Public Health (London) Act, 1891 
(64 & 56 Viet. c. 70), 8. 68) does not apply to public conveyances; and as to 
public conveyances, see, further, note (e), p. 463, post. 

(o) Punishable summarily by imprisonment for not more than one month 
(Vaccination Act of 1867 (30 & 31 Viot. c. 84), s. 32), or a fine not exceed¬ 
ing £26 (Summary .Turisdiction Act, 1879 (42 St 43 Viot. c. 49), s. 4); and 
sec title Magistratcs, Vol. XIX., pp. 602 et seq. 

ip) Vaccination Act of 1867 (30 & 31 \ict. c. 84), s. 32. 

(q) 7.0., in any urban or rural district the local authority of which have 
adopted the Infectious Disease (Prevention) Act, 1890 (63 & 54 Viet. c. 34), 
B. 13 (see note (s), p. 4.'>1, post), by resolution at a meeting summoned by 
fourteen clear days’ special notice in the same manner as indicated in note (/»), 
p, 446, a/nte. As to publication of such rosolation and as to forwarding a 
copy of the resolution to the Local Government Board (sec Infectious Disease 
(Prevention) Act, 1890 (63 & 54 Viot. c. 34), s. 3 ; ibid.). JNo objection to 
the resolution, on the grounds that notice of the intention to jiropose it 
was not duly given, or that it was not sufficiently published, can be made 
after three calendar months from tlie date of the first advertisement thereof. 
All or any of the sections of the Act may thus be adoi>tod (ibid.) and 
supersede similar provisions in any local Act (ibid., s. 19). An adopting 
resolution may be rescinded by a resolution of the local authority to which 
the same provisions as above with respect to notice, publication etc. apply 
(ibid., 8. 21). The Act applies to the infectious diseases specifically men¬ 
tioned in the Infectious Disease (Notification) Act, 1889 (62 & 53 Viot. c. 72) 
(see p. 446, ante), and may be applied to any other infectious disease in the 
same manner (see note (k), p. 446, ante) as that Act may bo applied 
(Infectious Disease (Prevention) Act, 1890 (63 & 64 Viot. o. 34). s 2). 
Obstruction of any ofiioer, or of the execution of any justices’ order, and 
offences for which no specific penalty is imposed, are punishable by apenalty 
not exceeding £6, and a doily .penalty not exceeding 40«. (ibid., s. 16). 
Penalties are recoverable summarily on the prosecution of the local autho¬ 
rity or of its duly authorised ofiioer but not otherwise, and are paid to the 
local authority Qbid , s. IS); and see note (a), p. 451, post. In the provinces 
the Infectious Disease Prevention Act, 1890 (63 & 54 Viot. o. 34), is, for 
the pun^se of the treatment of cerebro-spinal fever and acute poliomyelitis, 
everywhere in force, without adoption (Public Health (Cerebro-Spinal 
Fever and Acute Poliomyefitis) Begulatious, 1912; see note (g), p. 465, 
mst). In London, provisions corresponding to the several provisions of the 
Infectious Disease (Prevention) Act, 1890 (63 & 64 Viot. o. 34), are in force 
without adoption, namely. Public Health (London) Act, 1891 (64 & 66 Viet. 
*o. 70), BSi 68, 60--62, 66, 07, 71—74, ’110. Aity powers, rights, duties, 
oapacities, and obligations under the InfeotiouB Disease (Prevention) Act, 
1090 (53 Si 64 Viet c. 34), with modifications, may, by order of the Local 
(xOVetnment Board, be assigned to any port sanitary authority (Public 
Health (PortiQ An, 1896 (59 St 60 Viot. o. 20). By the Port Sanitary 
Authorities (Aaii^naent of Powers) Order, 1912 (76 J. P. Journal, p. 416)t 
powers oontaiiiM in the Iniactious Disease (Preventioii) Aet, 1860 (63 dt 64 
Viet. o. 6, were with certain modifieatioiis assigned to all port 

sanita^ authorities other than that of the London; see note 

p. 468, poiU As to port sanitary authoritiei^ SM p. 873, ante. , 
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or dtber receptacle for the deposit of refuse matter, any infectious 
rubbish (r), without previous disinfection, is guilty of an ofienoa (s). 

878. Where the enactment is in force (u), a person must not, 
under a penalty not exceeding 40s., take or send to nuy public wash¬ 
house or to any laundry, for the purpose of being washed, any 
bedding, clothes, or other things which he knows to have been 
exposed to infection from any infectious disease (b), unless they 
have been disinfected by or to the satisfaction of the local 
authority (c) or their medical officer, or of a legally qualified medical 
practitioner (f/), or are sent to a laundry with proper precautions for 
the i)urporio of disinfection, with notice that they have been exposed 
to infection. The local authority (r) may, on application, pay the 
expenses of disinfection if carried out by it or under its direc¬ 
tion (e). 

879. "Whore the enactment is in force (a), a person who knows 
that he is sufleriiig from an infectious disease (h) must not take any 
hook or use or cause any hook to be taken for his use from* any 
public or circulating library; nor may a person permit any book 
taken from such a library, and under his control, to be used by any¬ 
one whom he knows to be suffering from an infectious diseaBc(ft); 
nor may a iierson return to any sucli library any book i\hich ho 
knows to hav'e been exposed to infection from any infectious 
disease (b), or permit an}' such hook under his control to be so 
returned, but he must give notice to the local authority (o) that the 
book has been so exposed to infection, and the authority must cause 
the l)ook to he disiiifecU'd and returned to the library, or to be 
destroyed, and if do8tr()>ed must pay to the proprietor of the library 
the value of the book (,/’). 

880. Any local authority may direct the destruction of beddings 
clothing, or other articles, -vihich have been exposed to infection 

(r) This, apparently, means any Avaste matters cast into an ashpit etc. 
which have been exposed to infection Irom any disease to which the Act 
applies ; see note (q). p. 450, «rl^e. In the enactment in force in Loudon (see 
note (s), infra) the woids are "any rubbish infected by a dangerous infectious 
disease,” and such disease is defined in terms similar to we definition on 
p. 445, ante ; see note {k), p. 446, ante. 

(a) Infectious Disease (Prevention) Act, 1890 (63 &, 54 Viet. o. 34), s. 13. 
Notice of this provision must be given to the occupier of any house m 
wUch the local authority is aware there is an infectious case (ibtd., s. 14). 
Ab to the penalty and its recovery, see ibid., s. 16; note (q), p. 4r)0, ante ¥ or 
the similar provisions in force in London, see PubUc Health (London) Act, 
1801 (54 & 55 Viet. c. 76), s. 62. On request of the master of any house, 
the sanitary authority must remove and disinfect or destroy such 
infectious rubbish {ibid,), 

(а) See note {e), p. 448, ante; and see p. 364, onto. 

(б) See note (/), p. 449, ante. 

(e) That is, an urban sanitary authority, an urban district council, or ■ 
mral district council (Public Health Aets Amendment Act, 1907 (7 Edw. 7» 
e. 58), 8. 13 }: and see p. 372, ante. » 

(d) That is, one who is remstered under the Medical Aottf; see titht 
Hbdiofkb S.KP Pharmact, Vo!. XX., pp. 325 ei eeq. 

<e) Public Health Acts Amendment Act, 1907 <7 Edw. 7, e. 63), s. 65. 
if) Ibid.f a. 69. Offenoea are punishable by a pmalty not Axoeeding 40f. 
(Aid.}. 
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from a dangerous infectious disorder iff), and may give ecanpeuBa- 
tiou for the same (/t). 


(b) U«e of FtMU Vehiclet. 

881. Every owner or driver of a public conveyance (i) must, 
under a penalty not exceeding M5 (k), immediately provide for its 
disinfection after it has to liis knowledge conveyed any sufferer from 
a dangerous infectious disoiderft;), but he cannot be compelled to 
convey such a sufferer until ho lias been paid sufficient to cover any 
loss or expense incurred in disinfecting (i). 

882. Any person, where the enactment is in force (7a)> hires 
or uses a public conveyance, other than a hearse (n), for the convey¬ 
ance of the body of a person who has died from any infectious 
dihease (o) without prt ^ iously notifying to the owner or driver that 
the person has so died, and, after any such notification, any owner 
or driver who does not immediately afterw'ards provide for the 
disinfection ol such conveyaneo so used, is guilty of an offence (p). 

883. If, where the enactment is in force ( 7 ), any person suffering 
from any infectious disease (j) is conveyed in any public vehicle (i), 

{ 7 ) See note (A), p. 449, ante. 

(A) Publie Health Act, 1875(38 & 39 Viet c. 65), a 121. The provision 
applies to ships (Pubho Health (Ships, etc.) Act, 1885 (48 & 49 Viet c. 35), 
B. 2, Sched.; see note (g), p. 433, ante). As to the provisions iu force in 
Jjoudon, see note (m), p. 456, post. A medical olhoer of health cannot with¬ 
out authority direct the destruction of any articles ; and, if he does so, 
compensation is not payable by the local authority {Garlick v Knottingley 
Urban iJibtriet Council (1904), 68 J. P. 694). It is probable that compen¬ 
sation is claimable notwithstanding the word “may” is used. “The 
onabliug woids arc construed as roinpulsory wherever the object of the 
power 18 to effectuate a legal right ” {Juhui v. Oxford {Lord Bishop) (1880), 
6 App. Cas. 214, per Loid Dlackbiibx, at p. 241). For the deteiminatiou 
of compensation, see Public Health Act, 1876 (38 & 39 Viet. c. 56), s. 308 ; 
Linqke v. Christchurch Corporation (1912), 76 J. P. 265; and see title 
(’OMPULSOKY PUKCIIASE OF LaNO AND COMPENSATION, Vol. VI., p. 103. 
The claimant must not himself be in default. For form of order for 
destruction, seo Encyolopsedia of Forms and Precedents, Vol. X., p. 405. 

({) A licensed “ hackney carriage ” or “ omnibus ” (see title Stbeet 
AND Aesial TRAFnc) Is & put>lio conveyance ; but whether any vehicle 
which does not ply for hire and is let only by private arrangement comes 
within the provision is not clear . see also note (n), infra. 

(A) Biecoverable summarily (Public Health Act, 1876 (38 & 39 Viet, 
c. 65), s. 251), or m the county court {ibid., s. 261); and see pp. 307 et sea., 
ante; titles County CottrIcs, Vol. Vlll ,p. 678; Maqistbates, Vol. XlX., 
pp. 580 et seg. 

(l) Publio^CAldi Act, 1876 (38 & 39 Viet. o. 66 ), s. 127. As to the 
liability of drivers of hackney carriages and omnibuses to carry passengers, 
see title Street and Aeriae Traffic. 

(m) Bee note (g 1 , p. 460, ante. 

(n) See note (i), svrpra. The reference to “hearse” suggests a wide 
meaning to the i xpression “ public conveyanoo.” 

(o) See p. 446, ante ; and see note (g), p. 460, ante. 

Ip) Infeotlous Disease (Prevention) Act, 1890 (63 & 64 Viet. o. 34), s. 11. 
As to tike p^alty and its recovery, see ibtd., s. 10; Rote (g), p. 460, ante. 
For the similtr provisions in force in London, see Public Health (London) 
Act, 1891 (64 A 55 Viojt. e. 76), ss. 74,117. 

(g) See note (e), p. 448, ante ; and see p. S04, onto. 

(r) See note (/), p. 449, ante, 
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the owner or driver, as soon as it comes to hia knowledge, must, 
under a penalty not exceeding £5, give notice to the medical oflScer, 
and cause such vehicle to be disinfected, and the owner or driver 
is entilled to recover in a summary manner from the person so 
conveyed, or from the person causing that person to be so conveyed, 
a sufficient sum to cover any loss and expense incurred by him in 
connection M'ith such disinfoctioii. When so rcijuosted by the owner 
or driver of such public voliicle, the local authority (s) must provide 
for the disinfection of the same free of charge, except in cases where 
the ouiier or driver conveyed a person knouuig that lie ^^as suffering 
from infectious disease (t). 

884. Whero the enactment is in force (u), the owner or driver of 
a public vehicle used for the carrying of passengers at sepaiate 
fares (a) must not knowingly convey, and any other person must not 
knowingly place, in any such public vehicle, a person suffering from 
any infectious disease(f»), and a person so suffeiing must not enter 
any such \ehiclo (t). 

(c) Sih>ol AthmJnrKe • 

885. AVhere the enactment is in force (d), no person being the 
parent or having the caro or chaige of a child uithin tho district of 
the local authoiity (c) wbo is or has been suffeiing fioni infectious 
disease (f») or has been oxiiosed to infection must, after a notice from 
the medical officer that the child is not to be sent to school, permit, 
under a penalty not e\cee<ling tOs., such child lo attend school 
without having piocured from the medical officer a cortificito, which 
is granted free of charge upon application, that in his opinion such 
child may attend viithout undue lisk of communicating such disease 
to others (J ). 

886. The local authority, or any two inembeis acting on tho 
advice of tho medical officer, may require eitliei Ihc clo',uro of any 
public elementary school, or any department, or the exclusion of 
certain children for a specified time, ^ith a view to provvuting tho 
spread of disease or any danger to health from the condition of the 
school (g). 

(a) See note (e), p 431, ante. 

(f) Public Health Acts Amendment Act, 1907 (7 Kdw 7, c .'53), h 
A s to London, B<‘e note (c), %nffa 

(u) See note (e), p 448, ante, and see p 364, anU 

\a) In other words a public omnibus, see title Srmi.r ano Aigial 
Teaffio. 

(b) See note (/), p. 440, ante. 

(c) Public Health Acts Amendment Act, 1907 (7 Hdw 7, c .33), s 63, 
and see p 449, ante. Offences are punishable by a ponulty not o\ccediag 
40a.; and see pp 367 et seg., ante. InLondonasimuarpiubibitionappheH 
to all public vehicles, and subject to this a provision j** to notice and 
disinfection, like that m the preceding paragraph (see p. 412, ante), applies; 
see Public Health (London) Act, 1891 (64 &. 65 Viot. c 70), s. 70. 

(d) See note (e), p. 448, ante , and see p 364, ante. 

(a) See note (c),p 451, onte. , 

(/) Public Health Acts Amendment Act, 1907 (7 Edn. 7, c. 63), s. 67. 

Q) Code of Regulations for Public Elemental^ Schools, 1912, art. 67, 
wmeh ap^es boui to England and to Wales. As to the Code, see title 
Ebuoaxiqk, Vol. XII., pp. 10,11. See also Code of Begulations for Publio 
. Elementaiy Schools, 1812, art. 67. 
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887. Where the enactment ie in force (/t), the princl]^l of a 
school in which any scholar is sufEering from an infectious disease (i) 
must, if, required, furnish to the local authority, within a reasonable 
lime fixed by the authority, a complete list of the names and 
addresses of the scholars in or attending at the school or any 
specified department thereof, other than boarders; and the local 
authority is to pay for every list so furnished the sum of 6<i., and, if 
the list contains not less than twenty-five names, a further sum of 
fid. for every twenty-live names {k). 

(iii.) Treaiwent of In/ntfd Persons, 

888. Where any suitahle liosjiital or place for the reception of the 
sick is provided within, or within a convenient distance of, any 
district of a local anlhnrity, any jierson who is suffering from a 
dangerous infectious disorder (/), and is without proper lodging or 
accommodation (hj), or lodged in a room occupied by more than one 
family, or in any eomirion lodging-house, or is on board any ship or 
vessel (ji), may, on a ccrtificati* signed by a ksgally qualified medical 
practitioner {o), and with the consent of the superintending body of 
such hospital or place, Ikj removed tin re at the cost of tho local 
authority (p) by order of any justice or, in the ease of a lodger in a 
common lodging-house, of the local authority, addressed to any 
constable or officer of the authority (q). 

889. Where the enactment is in force (?'), any justice of the peace, 
upon proper cause shown to him, may make au order directing the 

(h) Sco noic (c), X). -148, ante ; ami see p. 804, anle. 

(i) Soo note (/), \i. 415), nnte. 

(Ic) Public Health Acts Amomlmont Act, 15)07 (7 Edw. 7, c. .'53), b. 5S. 
Eailiiro to comply with the provision is punishable by a penally not exceed¬ 
ing 40s {'ibid.). As to legi'l proceedings, .sec jip. 307 etseq., anlc ; and, as to 
axipeal lo quarter so.'-=ioiis, sec Publio Health Acts Ainendnicnl Act, 1907 
(7 lidw. 7,e. 53), s. 7(1); t itlo Local Government, Vol. XIX., pp. 387, 388. 

(l) See note (h), p. 140, anie. 

(m) This refers not inoroly to tlie needs of the patient, but also to tho 
danger which may be caused to others {WaiwicJc v. Grnham, [1899] 2 Q, 3- 
101). But where the Public Ilc.altb Acts Amendment Act, 1907 (7 Edw. 7, 
c. 63), 8. 05, 18 in loico (sec note (c), p. 448, ante; and sec p. 364, artte) the 
iirovision in tJie text, supia. applies to all cases of persons suffering from 
any dangerous infectious disease and being in or upon any house or 
premises where they cannot be effectually isolated so as to prevent the 
spread of tho disease. 

(n) The provisions-of the Public Health Act, 1875 (38 & 39 Viet. c. 5.5), 
B. 124, are specilienUy applied to ships by the Public Health (Ships, etc.) 
Act, 1885 (48 & 45) Viet. c. 35), s. 2, Sebed.; sec note (o), p. 433, ante. 

(o) That is, one who is registered under the Medical Acts ; see title 
Medicine and Pn irmacy, Vol. XX., p. 326. For form of certificate of 
medical practitioner advising removal of infectious person, see Enoyclo- 
piedia of Forms and Precedents, Vol. X., p. 406. 

. (p) Agrpomenta ior this purpose may be entered into under the Public 

Health Act, 1875 (38 & 39 Viot. c. 65), a. 131 ; see pp. 433 et seq., ante. 
For the “ local anihority," see p. 372, ante. 

(q) Publio Health Act, 1876 (38 & 39 Viet. o. 65), s. 124. Disobedience 
to or obstructeon of the order is punishable by a penalty not exceeding £10 
{ibid.) I and see pp 367 et seq., ante. In proceedings for recovery or the 
penalty the order cannot be questioned (B. v. Dav^t [1899] 2 Q. B. 301). 
For simUar provisions in force in London, see Public Health (London) Act, 
1891 (64 & 55 Viet. e. 76), s. 66 (1) (2). 

(r) See note (f), p. 460, ante. 
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detention in a hospital for infectious disease, at the cost of tho local 
authority («), of any person therein suffering from any infectious Care of the 
disease (») who would not, on leaving such hospital, be provided with Sick, and 
lodging or accommodation in which proper precautions could be PMvrative 
taken to prevent the spreading of the disorder by such person. Meamea. 
Such order may bo limited to some specilic time, but any justice 
may enlarge such time as often as maj’ appear to him to be 
necessary. Any officer of the local authority or inspector of police 
acting in the district, or any ofticer of the hospital, may take all 
necessary measures and do all necessary acts for enforcing the 
execution of any such order (t). 

890. A local authority may make regulations (to be approved Ueniovai 
by tho Local (lovernniont Board and enforceable by pen.ilties not laft'cted 
exceeding 40s. (/f)) for removing to and kfiej)ijig in a hospital (r) 
persons brought within its district by any ship or boat who are 
infected with a dangerous infections disorder (/<’). 

891. Tho local authority may, whero the enactment is in fordb (x), Rpmovai of 
from time to time provide temporary shelter or house acconimoda- pe«onsto 
tion, with any necessary attendants {a), for any person wlio loaves nf-'cX'im^nda. 
a house(/;») after any infectious disease has ajipoared therein (c). tion. 

To any such tomi)oriiry shelter or house accommodation so 
provided tho local authority may, on tho apiiearanco of any 

(«) Rco p. 445, ante; and see note (q), p. 460, ante, 

(f) Infectious Diseaso (Prevention) Act, 1890 (53 & 64 Viet. o. 34), s. 12. 

For tho similar provision in force in London, see Public llcaltU (Loudon) 

Act, 1891 (54 & 55 Viet. c. 76), 3. 67. 

(u) As to i.he recovery of penalties, see pp. 367 et seq , ante. 

(v) To which tho local authority (see p. 372, ante) is entitled to remove 
patients; see preceding provision in the text, supra. 

(w) Public Health Act, 1876 (38 & 39 Viet, c 55), s. 125, .specifically 
applied to ships by the Public Health (Shij)s, etc.) Act, 18S5 (48 & 4'9 
Viot. 0 . 35), 8. 2. Sched.; see note (q), ]>. 4.‘S,‘], ante As to “ dangerous 
infectious disorder,” sec note (h), p. 449, ante In the model rtiwula- 
tiona .framed by the Local Government Board, tho expression is denned 
to mean small-pox, diphtheria, membranous croup, scarlatina or scarlet 
fever, typhus fever, typhoid or enteric fever, relapsing fever and con¬ 
tinued fever. In London, bye-laws on tho same subject may be made by 
any sanitary authority (Public Health (London) Act, 1891 (64 & 66 Viet, 
c. 76), B. 66 (3)). As to medical inspection of ships, see, further, title 
Shipping ani> Navigation. 

(as) J.e., the Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63) j 
see note (e), p. 448, ante ; and see p. 364, ante. 

(a) As to the provision of similar accommodation for members of the 
family in Avbich infectious disease has appeared, see p. 4.59, pout. 

{b) Here the word “ house ” includes any tent, van, shed, or similar 
structure used for human habitation, or any boat lying iii any canal or 
other water within the district of the local authority and used for tho like 
purpose (Public Health Acts Amendment Aot, 1907 (7 PMw. 7, c. 63), 

8 , 61 (3)); see, further, ibid., s. 13; note (g), y. 401, emte. 

Co) Ibid., B. 61 (1). Where this provi.sion is m force (sec note (o), p. 448. 
omie ; and see p. 364, ante), the local authority may exerciso^the powers of 
the Infectious Disease (Prevention) Act, 1890 (53 & 64 Viet. c. 34), s. 15 
(see p. 459, post), without adoption, with the exteosioa shown iu the text, 
enpra, and, tor the purpose of providing shelter or house accommodation, 
may borrow under the Public Health Acts (Public Health Acts Amendment 
Aot, 1907 (7 Edw. 7, e^ 53), i. 61 (1) ); see pp. 382 et eeq., ante. 
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Sbct. 4, infectious disease (<i) in a house (t')» and op the certificate of 
Care of the medical officer, cause any person, who is not himself sick tmd 
Sick, and who consents, or whose parent or guardian (where the person is a 
^ventive child) consents, to be removed (/). In the like case, on the like 
Measures, certificate, the local authority may cause any such person, who does 
not consent, to be so removed where two justices, on the application 
of the local authority and on being satisfied of the necessity of 
the removal, make an order for the removal, subject to such con¬ 
ditions, if any, as are imposed by the order. The removal must be 
effected, arnd the conditions of any order satisfied, without charge to 
the person removed or to the parent or guardian of that person (/). 

Provision 892. A local authority may, where the enactment is in force (^f), 
of nursing provide nurses for attendance on patients suffering from any 
attenciancp. jnfoctious disoaso (tl) vUo, owing to want of accommodation at the 
hospital or danger of infection, cannot lie removed to the hospital, 
or in cases whore removal to the hospital is likely to endanger the 
patients’lioallli; and may chaige reasonable sums for the services of 
such nurses (/j). 

(iv.) Diainfcdtim of llousea and Articla. 

Appnrntns for 893. Any local authority mn,y provide a ptropor place (i), with all 
disinfection. nocoBsary ap]iaralus and attendance, for the disinfection, free of 
charge, of inlocLcd bedding, clothing, or other artiedos 

Delivery of 894. The authority, or its medical officer of health if generally 
article for empow'orexl by it in that behalf, may, where the enactment is in 
disinfection. fQj.ce(/i), by written notice require the owner of any infected 
article (/.) to cause it to be delivered over, under a penalty not 
exceeding JilO, to An officer of the authfuity for removal for 
disinfection (wi). 

(d) See nole (/), p. 449, ante. 

(c) See note (n), ji. 455, ante, 

(jf) Public Health Acts Amendment Act, 1907 (7 Edw. 7, e SS), 
B. 6i (1). Dkobodicnce or obBtriictioii of an order in punishable by a 
penalty not exceeding £6 {ibid., s, 61 (2)). As to legal proceedings, see 
pp. 367 et acq., ante v 

(g) I.e., the Public Henlth Acts Amendment Act, 1907 (7 Edw. 7, o. 63) ; 
see note (f), p. 448, anfe ; and see p. 304, ante. 

(h) Public Ilenlfh A.cls Amendment Act, 1907 (7 Edw, 7, c. 63), a. 67. 

{i) T)iis may be in an adjoining dislrict, with the ooneent of the local 

authority of that district (Public Health Act, 1876 (38 & 39 Viet. o. 66), 
a. 286). For the “ local authority," see p. 372, ante. 

(j) Ibid., B. 122. In London the corresponding provision makes it 
obligatory on the naiiitary authorities to provide such places, and they may 
e.omDine lor the ]>urposo (Public Health (London) Act, 1891 (64 & 55 Viet, 
c. 70), s. 69). 

(k) I.e., the Infectious Disease (Prevention) Act, 1890 (63 & 64 Viet. 
0 , 34); see note iq), p, 450, ante. 

(l) The words .are “ bedding, clothing, or other articles which have been 
exposed to th*) infection of any infectious disease " (Infectious Disease 
(Prevention) Act, 1890 (63 & 64 Viet. c. 34), s. 6). 

(m) Ibid. The artiolcs must be brought back and delivered to the 

owner free of ohaige, and he is to bo compensated by thh local authority if 
any of thero suffer unnecessary damage. The oompensation is reoovMable 
iD, and in case of dispute settled by, a summary jiuisdietioa 
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896 . Where the enactment is in force (»t), every person who 
ceas^ to occupy any house, room, or part of a house in which 
any person has, within six weeks previously, been suffering from 
anv infectious disease, without having it and all articles therein 
liable to retain infection disinfected to the satisfaction, as certified 
by him, of a registered medical practitioner, or without first giving 
to the owner of such house, room, or part of a house, notice of the 
previous existence of such disease, is liable to a penalty not exceeding 
£10(o). Every person ceasing to occupy any house, room, or part 
of a house, who, on being questioned by the owner thereof, or by 
any person negotiating for the hire thereof, as to the fact of there 
having, within six weeks previously, been therein any person suffer¬ 
ing from any infectious disease, knowingly makes a false answer is 
liable to a penalty not exceeding £10 ((j). 

896. Any person letting, or showing for the purpose of letting, for 
hire any house or part of a house, who, on being questioned by any 
person negotiating for the hij-e as to the fact of there being, or, within 
six weeks previously, having been therein any person suffering from 
a dangerous infectious disoi dor (p), knowingly makes a false answer, 
is liable to a penalty not exceeding £20, or to imprisonment with or 
without hard labour for not more than a month (q). 

897. Any person who knowingly lets for hire any house, room, 
or part of a house (?•), in wliich any person has boon suffering from 
any dangerous infectious disorder (p), without having it, and all 
articles therein liable to retain infection, disinfected to the satis¬ 
faction, as certified liy him, of a legally qualified medical practitioner, 
is liable to a penalty not exceeding £20 (s). 


(Infectious Diseasic (Prevention) Act, 1890 (fiS & 54 Viet. c. 34), s. 6) 
Ill London the coiiespoudiug provision aiithori.ses lemoval fur destruc¬ 
tion or disnifeetioTj, subject to compensation (Public Health (Loudon) 
Act, 1891 (54 55 Viot. c. 70), s. 61). For fintber provisions us to tbo 

purification of filthy and dangerous articles, seo p. 008, post. For forms ot 
notice requiring the disinfection of articles, see Lncyclopsedia of Forms 
and Precedents, Vol. X., pp. 403, 409. 

(») Seo note (g), p. 450, ante. 

(o) Infectious jDisease (Prevention) Act, 1890 (53 & 64 Viet. c. 34), s. 7. 
Notice of tliis provision must bo given to the occupier of any house in 
which the local authority is aware there is any infectious case {ibtd., s. 14). 
As to the infectious diseases to which these cuaotments apply, see pp. 446, 
460, note {q), ante. For the similar provision in foi-ce in London, see Public 
Health (London) Act, 1891 (64 & 66 Viet. c. 76), s. 66, As to the liability of 
landlords for the habitable state of premises lot by them, seo UtleLANiiLOKS 
ANt) Tenant, Vol. XVIII., pp. 602—505; and sec note (/), p. 628, post. 

(p) See note (A), p. 449, ante. 

Iq) Pubho Health Act, 1875 (38 & 39 Viet. o. 66), s. 129. Pmeeedinga 
may be summary {ibid., s. 261) or for a penalty only in the county court 
{ibid., B. 261) ; and see pp. 367 cl siq , ante , titles (’ountt Courts, 
Vol. VIII., p. 678 ; Maoisthate.s, Vo* XIX., pp. 589 et seq. As to the 
Ijondon provision, see the Public Health (London) Act, 1891 (64 & 66 
Viet. c. 76), S3. 64, 117. » 

(r) Admitting entrants to a night bIicIUt at one penny per head is not 
a letfting within the provision {Cololough v. Edwards (1803), 67 J. P. 772). 

(<) Public Health Act, 1876 (38 & 39 Viol.c. 6.5), s. 128. The geotloa 
ftimueB to ships (Public Health Ships, etc.) Act, 1886 (48 & 49 Viet. o. 36), 
I. X Sehed.: see me6 {q), p. 433, ante. For the similar provisiofl in lores 
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898. If, where tlie enactment is in force (t), the medical office 
of health, or any other legally qualified medical practitioner, cextiSes 
that the cleansing and disinfecting of an^ house, or part of a honae, 
and of any articles therein likely to retain infection, or the destmc- 
tion of those articles, would tend to prevent or check any dangerous 
infectious disease (u), the local authority (v) must serve notice on 
the master («;), or, wliere the house or part is unoccupied, on the 
owner (a) of the house or part, that such cleansing, disinfection or 

in London, see Public Health (London) Act, 1891 (.*54 & 66 Viet. c. 76), 
a. 63. The penalty is recoverable aiiiTunarily (Public Health Act, 1875 
(38 & 39 Viet. c. 66), n. 251), or in the county court {ibid., s. 261); and boo 
pp. 367 et seq., ante; titlc.s County Courts, Vol VIII,, p. 678; Magis- 
TRATISS, Vol. XIX., pp. .689 et seq. As to the m^ical inspeetion of ships, see, 
further, title Shipwng ani> Navigation. For the duties of innkeepers in 
this respect, see title Inns .and In’skukpkrs, Vol. XVII., p. 311. 

(f) I.e., tlio Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 53), s. 66 ; SCO note (c), p. 448, a'iite ; and see p. 304, ante. The matter 
dealt with in the text, supra, forms .ilso the subject of the Public Health 
Act, 1876 (38 & 39 Viet. r. ri"!), s. 120 ; and of the Infectious Disease (Pre¬ 
vention) Act. 1890 (63 64 Viet. c. 34), 5, which is in force where 

lulupti'd (.see note (q), p 4.60, nnle), and in ttial case ropealsand supersedes 
the Public Health Act, 1876 (38 & 39 Viet. o. 56), s 120. But neither of 
those provisions is superseded by the Public Health Acts Amendment Act, 
1907 (7 Kdw. 7, c. 53), s. 66, which is an additional provision. The three 
enactments ditlcr in details: (1) the Public Health Act, 1876 (38 & .39 
Viet. c. 5.5), 8. 120, oonti'iiinjates that the local autlioiity will cleanse and 
disinloct only in dcfanlt of the owner or occupier, whilst the other eiiact- 
mouts are framed on tin* assumption that tho local authority ivilldo the 
work. Tho Public Health Act, 1875 (38 & 39 Viot. c. 55), s. 120, and tho 
Infectious Disease (Prevention) Act, 1890 (53 & 54 Viet. c. 34), s 6, deal 
with cases of infection from “ infectious di.soaae,” which for the purpose 
of the latter provision means any disease to which the Infectious Disease 
(Prevention) Act, 1890 (53 & 64 Viet. c. 34), applies (see note {q), p. 450, 
ante), and tho cxjieiises may bo charged on tho owner or occiiiner. The 
Public Health Acts Amoiidinont Act, 1907 (7 Edw 7, c. 63), s. 66, is 
reati’icted to infection from any " dangerous infectious disease ” (for 
definition see iftfii., s 13 ; note (ft), p. 449, ante), and provides that whore 
tho cleansing, disinfection or destruction is performed by officers of the 
local authority, it shall be at tbo cost of the authonfy; and see. .vs to 
destruction ol bedding, p. 4,61, ante. The Public licaich Act, 1875 (38 
& 39 Viet. c. 5.6). 8. 120, applies to sldp.s in the same manner as it does to 
Louses, tho master or other person in ohnrgo being deemed to bo the 
occupier (Public Health (Ships, etc.) Act, 1885 (48 & 49 Viet. c. 35), 
s. 2, Sched. ; see note {q), p. 433, ante); but in provincial port sauitaiy 
districts tho enactineht is superseded, and a modification of the Infectious 
Disease'fPrevention) Act, 1890 (53 & 54 Vict. o. 34), s. 6, applies to ships; 
see Port Sanitary Authorities (Assignment of Powers) Order, 1912 (76 J. P. 
(Journal), p. 416); and see note (/), p. 4.69, post. 

(«) As to “ inh'ctious disease,” see pp 4‘16. 449, note (/), ante. The text 
applies to “ dangmous infectious disease only,” but all those specifically 
mentioned in tho .'<tatutory definition may be dangerous ; and see note (t), 
ntpra. 

(ti) Sec not© (r), p. 461, ante. 

(w) " Master ” means the person in occupation of or having the charge, 
manageincni, or control of tho house or part of a house, and where the 
house is wholly let. out in separate teneruents, or is a lodging-house wholly 
let to lodgers, Inoliides tho person receiving the rent payable by the tenante 
or lodgers either on. his own account or as the agent of another person 
(Public Health Acts Amendment Act, 1907 <7 Edw. 7, e. 53). s. 66 (6)) 
and, as tt> a rent-collecting ^ent, see note (r), p- 447, ante. For fonu)^ of ^ 
ttotiee, see Enoyclopgedia of Forms and PremdeiktB, VoL X., pp. 403, 409.; ‘ 

(a) For the moaning of '* owner,” seo note (o), p. 427, ante. ' 
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deefiraciiloQ will bo done by the authority unless he(6) informs the 
authority within twenty-four hours that he will do so to the satisfac¬ 
tion oi the medical officer or of any other legally qualified medical 
practitioner within a time fixed in the notice. If the master or 
owner does not so inform the authority, or, having informed it, 
does not do the v/ork within the time fixed, or if ho Avithout any 
such notice gives his consent, the house, or part, and articles must 
be cleansed and disinfected, or the articles destroyed, by the officers 
and at tlie cost of the local authority under the superintendence of 
the medical officer (c). The local authority, for this purpose, may 
enter by day(d) on any premises (e). Compensation, recoverable 
summarily, is payable by the local authority for any unnecessary 
damage caused in disinfecting or for the destruction of any 
articdo (/). 

899. 'J'he local authority must, where the enactment is in 
force {if), froj]i time to time provide, free of charge, temporary shelter 
or house accommodation, with any necessary- attendants, for tlio 
members of any family in which any infectious disease has ap])eared, 
who have been compelled to leave tlioir dwellings for the purpose of 
enabling such dwellings to be disinfected bj' ilio local aiithonty (/t). 

(v.) (Joii'slie<h, Dauifs, amt Mi!KahopB. 

(a) liifertiwiB fiiBfiaite in Dames etc, 

900. Every dairyman (i), w'here the enactment is in force 
who supplies milk within the district of the local authority (^) from 
premises, whether witViin or beyond the district, must, under a 
penalty not exceeding 40/t., notify to tlie medical officer all oases 
of infectious disease (hi) among persons engaged in or in connection 


(&) I.e., the master or oAvnQr; see p. 458, avic. 

(o) PublioHealth ActsAmondnient Act, 11M)7(77 ,0 5;5),h 66(1),(2). 

(d) That is, between (i a.m. and i) p.m. (ibul , s. 06 ( 6 )). 

(e) Ibui,, 8 . 60 (3). 

if) Ibid , s 66 (4). Tlio compensalion would be recoverable os a civil 
debt (Summary Jurisdiclion Act, 1S7!I (42 & 43 Viet. c. 49), s. 35); see 
title Magistrates, Yol. XIX , p. 609 Similar provisions are in force in 
T.iOudon (Public Health (London) Act, 1891 (64 & 66 Viet. o. 76), a. 60 (1), 
(2), (3), (5)). See further as to the purification of filthy or iinwholeaornc 
houses, p. 608, post 

(o) See note ( 7 ), p. 460, ante. 

(a) Infectious Disease (Pievcniion) Act, 1890 (63 & 64 Viet. c. 34), a. 16. 
Aa to the exciciao of the powers of this provision, without adoption, see 
note (c), p. 455, ante. A similar enactment is in force in London (Public 
Health (Loudon) Act, 1891 (64 & 55 Viet. c. 76), s. 60 (4) ). Sanitary 
authorities may borrow for the purpose, (London County Council (General 
Powers) Act. 1896 (59 & 60 Viet. c. clxxxviii.), s. 32); see title Metro¬ 
polis, Vol. XX., p. 448. 

(i) This includes any cowkeeper, purveyor of milk, or occupier of a 
dairy within (unless otherwise expre.sscd) the district of the local authority 
(Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 13). 

(Jlf) The provisions referred to in the text, supra, only apply where the 
PubUo Hemth Acts Amendment Act, 1007 (7 Edw. 7, c. 63); ss. 63, 64, are 
in force in the district; see p. 364, emte. For other provisions, see the 
Dairies, Cowsheds and Milksliops Orders of 1886, 1886 and 1889; and see 
titles Asimals, Vol. I., pp- 433,434; Fooo ASP Drugs, Vol. XV., pp. 63,64. 
(0 See note ( 0 ), p. 46L 
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wlfch his dairy (n\ as soon aa he becomes aware or has reasmi' to 
snsj^ect tliat snch infectious disease exists (o). ' 

901. If the medical officer of health certifies to the local 
authority that any person in the district is suffering from infectious 
disease attributable to milk supplied within the district, the local 
authority may require the dairyman supplying the milk to furnish, 
under a penalty not exceeding £5, and a daily penalty after 
conviction not exceeding 40«., to the medical officer, within a reason¬ 
able time fixed by the authority, a complete li 8 t(p) of all the farms, 
dairies, or places from wliich his supply of milk is derived or has 
been derived during the last six weeks (q). If the supply, or any 
part of it, is obtained through any other dairyman, the local authority 
may make a similar requisition upon that dairyman ( 7 ). 

902. In places where the enactment is in force (?■)> u medical 
officer of health (s), having evidence that any person m the district 
is suffering from infectious disease attributable to milk supplied 
within the district from any dairy (t) situate w'ithin or without the 
district, or that the consumption of milk h'om such dairy is 
likely to cause infections disease to any person residing in the 
llistrict, may, if authorised by a justice’s (a) order, inspect such 
dairy, and if accompanied by a veterinary inspector or some other 
properly qualified veterinary surgeon (r), may inspect the animals 
therein (iv). If on such inspection the medical officer is of opinion 
that infectious disease is caused from consumption of the milk 
Bupjilied from such dairy he must report to the local authority, and 
his report must bo accompanied by any report (x) furnished to him 
by the veterinary inspector or surgeon (»■). 


(n) The te,nn “ dairy ” includes any farm, farmhouse, cow^ied, milk 
store, milksbop, or other place from whicli milk is supplied or in whicli 
milk is kept for the purposes of sale within (unless otherwise expressed) 
the district of the local authority (Public Health Acts Amendment Act, 
1907 (7 Edw. 7, 0 . 63), s. 13). 

( 0 ) Ibid., s. 64. 

(n) The local authority must pay od. for every twenty-five names in the 
list (ibid., s. 63 (2) ). 

(q) Ibid., B. 63 (1), (3), 

(r) J.C., whore il>e Infectious Disease (Prevention) Act, 1890 (63 & 64 
Viet. c. 34), has boon adopted. As to the adoption, see note (g), p. 460, 
ante. 

(s) Tliis includes any person duly authorised to act temporarily as such 
medical officer (liilectious Disease (l*revention) Act, 1890 (53 & 64 Viet, 
c. 34), s. 2). 

(<) See note (n). swpro. In the Infectious Disease (Prevention) Act, 1890 
(53 & 64 Viet. o. 34), “ dairy ” is defined in similar terms(i6id., s. 2), 

{u) The justice must have jurisdiction where the dairy is (ibid., a. 4). 
For form of order, see Encyclopaedia of Forms and Precedents, Vol. X., 
p. 344. 

(t>) That is, one whose name is in the reuister of veterinary surgeons ; see 
Veterinary Sufgeoas Act, 1881 (44 & 46 Viot. 0 . C2); Veterinary Surgeons 
Amendment 1900 (63 & 64 Viet. o. 24); title Mbpicinb and 
Pharmacy, Vbl. XX., pp. 370 ei seq. 

(w) Intectidua Disease (Prevention) Act, 1890 (63 <s 64 Viet. 0 .34), $. 

(ie) For form of report, see Encyoloperaia-^-J'otms and PrecedentSy , 
Vol. X., p. 346. ^ ' 
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908. ThereupoR the local authority may give notice to the dairy- 
man (a) to appear before it within nolf less than twenty-four honre ‘ 

to ahoflv eaose why an order should not be made requiring him not 
to supply any milk from such dairy within the district until such 
order has been withdrawn by the local authority, and if, in its "*5-12’* 
Opinion, he fails to show such cause, the local authority may make 
fiuch order (/>). The local authority must forthwith (c) give notice 
of tho facts to the sanitary authority and county council, if any, of 
the district or county in Mhich such dairy is situate, and also to * 
the Local Govornment Board (6). An order must bo forthwith (c) WlthdiiBj^lA y * 
withdrawn on the local autliority or the medical officer being satisfied 


that the milk supply has been 
infection has been romoved (b). 


changed 


or that the cause of the 


(b) Tiiherculiiii$ Ct/ivs in London, 

904. Every dairyman (d) sup lying milk within the Admiiiistra- Natice of t 
tive County of London (e), who has in his dairy (/) any cow 
affected with or suspected of tuberculosis of the udder, must,-under 
liability to a penalty on summary conviction {g) not exceeding 40it., 
notify tho fact to the medical officer of health {h). 

906. Any person, the milk of the cows in whose dairy (/) is sol(ki®^<^‘0“ 
within the County of London, who, boing aware that any cow in his ^,[^£,^.“ 0 ^ 
dairy (/ ) is suffering from tuberculosis of the udder, keeps it in any 


(a) This includes any cowkoeper, purveyor of milk, or occupier of a 
dairy finfcctious Disease (Provonlion) Act, 1890 (53 & 54 Yict. c. 34), 
B. 2) ; compare note (i), p. 459, ante. 

{b) Infectious Disease (Picvention) Act, 1890 (53 & 64 Viet. c. 34), s. 4. 
No dairyman is liable to an action for a brcacli of contract due to an order 
of the local authority {ibid ). Proceedings for penalties (see note {q), p. 450, 
ante) must be taken before the justices having juiisdiction where the dairy 
is situate. Similar provisions arc contained in the Public Health (London) 
Aot, 1801 (64 & 55 Yict. o. 76), s. 71. For forms of ordois and notices, see 
Enoyolopsedia of Forms and Precedents, Vol X , pp. 346 et seq 

(c) See note («), p. 448, ante. 

(d) This means any cowkeeper, purveyor of milk, or ocoupior of a dairy 
(London County Council (Geneial Poweis) Act, 1907 (7 Edw. 7, c. elxxv.), 
8 . 3 (1)); compare note (a), supra 

(c) See title Metropolis, Vol. XX., p. 393. 

if) This means any farm, farmhouse, cowshed, milk store, milkshop, or 
other place from which milk is supplied, or in which milk is kept for piir- 
poses of sale (London County Council (General Powers) Act, 1007 
(7 Edw. 7, c. clxxv ), s. 3(1)); compare note (n), p. 460, ante. 

ig) Before a petty sessional court having jurisdiction in the place where 
the dairy is situate (London County Council (General Powers) Act, 1907 
(7 Edw.. 7, c. clxxv.), s. 32); and see title Magistrate^, Vol. XIX., 
p. 667. 

(h) London County Couiioil (General Powers) Act, 1907 (7 Edw. 7. 
0 . ckxv.), s. 30. Ibid., Part IV. (Milk Supply (Tubciculosis)), com- 
prising ss. 24—36, came into operation one calenaar month after publica¬ 
tion 01 its provisions by the London County Counoil and the Corporation al 
the City of Loudon (tot'd., s. 31). The London Conn^ Council and &e 
Corporation of the City of London and their medical omoei^ can exckt^lSe 
powers concurrently in the City, and carry Into effect aaeed agratme- 
ments for so doing (ibid., s. 35). Penalties arepa^Ahle to the Ltmtum 
Conniw Ooundl (ibid., s. 80). There is a «a^^ for other powtre as to 
milk B. 81). As to metropolitan medicu officers, see title Mxibo- 
- roxis, Vol. XX., p. and see Hid., p. 409. 
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field, shed, or other premises, along with other cows in milk, is liable 
on summary conviction (i) to a penalty not exceeding ;£5 (k). 

906. The medical officer (1), or any person with his written 
authority may, if accompiinied by a properly qualified veterinary 
surgeon (rti), at all reasonable hours, enter any dairy (a) from whien 
milk is sold within the County of London, and inspect the cowb(o), 
and, if he suspects any cow is suffering from tuberculosis of the 
udder, he may require it to bo milked and take a sample (p). If 
the dairy is situate in a place outside the County of London, he 
must obtain an order from a justice having jurisdiction in the place 
authorising him to enter and inspect, and, if it will not involve 
delay, give notice of his intention to enter and inspect to the 
medical officer of the county in which the dairy is situate (p). 

907. If a veterinary surgeon appointed by the London County 
Council (qr) suspects on any inspection that a cow in any dairy (n) 
in the County of London (elsewhere than in the City(j)) is 
suffering from tuberculosis of the udder, he may cause such cow to 
he removed from the dairy (n) foithwiUi (s). The full value of the 
cow must be agreed upon between the jjondon County Council and 

, the owner, and in default of agreement must be ascertained by a 
valuer appointed by the Board of Agriculture and Fisheries(s). 
As soon as the value is settled, the cow must be slaughtered and 
the carcase examined by a properly qualified (m) and, if so required 
by the owner, independent veterinary surgeon to ascertain if it was 
in fact suffering from tuberculosis of the udder (0- 

(t) See note (a), p. 461, ante. 

(fc) London. County Council (General Powers) Act, 1907 (7 Kdw. 7, 
c. clxxv.), 8. 20. 

(l) Of the adnainistrativo county of London or of (.lie City of London and 
his duly authorised depu^ (ibid., ss. 3 (1), 35). 

(m) See note (v), p. 460, ante. 

(n) See note (/}, p. 461, ante. 

(o) The dairyman and his employees must, under a penalty on summary 
conviotion (see note (g), p. 461, ante) not exceeding £5, afford rcast.. iabl(' 
assistance (London County Council (General Powers) Act, 1907 (7 Edw. 7, 
c. clxxv.), s. 25 (4)) Expousos, w'hieh are treated as general (ibid., s. 66), 
may be incurred by the Lond(m County Council and the City Corporation 
in the application by the surgeon of the tuberculin or other reasonable 
test for tuberculosis (ibid., ss. 33, 86); but no such test is to be appli^ 
except with the previouB consent of the owner of any cow (ibid., s. 33). 

(p) Ibid., 8. 26 (1), (3). . 

(q) “ For t^e purposes of the Dairies, Cowsheds and Milkshops Order, 
1899 ” (London County Council (General Powers) Act, 1904 (4 Edw. 7, 
c. eexliv.), 8. 27 (1)). 

(r) See title Mm'kopolis, Vol. XX., p. 400. 

(s) London County Council (General Powers) Act, 1904 (4 Edw. 7, 
. c. oexliv.), 8.'27. A person obstructing the removal is liable on summary 

conviction to a fine not exceeding £6 (London County Council (General 
Powers) Act, 1004 (4 Edw. 7, c. eexliv.), s. 27 (8) ). As to procedure 
before courts of summary juiisdiotiou, see title Magistkates, Vol. XIX., 
pp. 689 et eeq,f 

(t) London County Council (General Powers) Act, 1904 (4 Edw. 7, 
e. ooxliv.), B. 97>' Provision is made for payment by the London County 
Council of oottpensatioA 'to the owner if the cow » found to be not in 
faot BuffeiiBlg from tuberouloiis of the udder« ,nnd of proportionately iess 
compensation if it is found to be bo suffering 0^don County Conpei 





Fabt V,—Provisions in Respect op PARmouLAR Matters. 


(o) Taierculoua Milk in London. 

908t. Every person who knowingly sells, or suffers to be sold, 
or used for human consumption, within the Administrative Oounty 
of London, the milk of any cow suffering from tuberculosis of the 
udder, is liable on summary conviction (a) to a penalty not 
exceeding illO (v). 

909. The medical officer (<i), or any person with his written 
authority, may, on any railway premises or elsewhere, take 
samples (b) of milk protluced or sold or intended for sale within the 
County of London. The power can only be exercised outside the 
County of Londoji under the authority of an order of a justice 
Imving jurisdiction in the place where any sample is to be 
taken (c). 

910. If the medical officer (a) is of opinion that tuberculosis is, 
or is likely to bo, caxmed to residents in the County of London from 
consumption of the milk supplied from any dairy (d) or any cow 
therein, he must report to the London County Council (c) or to the 
Corporalion of the City of London, and forward a report from the 
veterinary surgeon (J), and the Council or Corporation may serve 
a notice on the dairyman (r/) to appear before it, within not lees 
than twenty-four hours, to show cause against the making of an 
order requiring Ijim, until its withdrawal (/t), not to supply within 
the County of London milk from the dairy or any specified cow or 


(CJeuoral Powers) Act, 1904 (4 Edw 7, c. ccxliv.'), s. 27 (4), (5)). The 
expenses of the London (.’ouuty Council are defrayed a.s payments for 
speciai county purposes {ibid., s. 27 (9)); and see title Metuopoxis, 
Vol. XX., p. 450. 

(u) Before a petty sessional court having jurisdiction in the place where 
the dairy is situate or the offence is oomiiiitted (London County Council 
(General Powers) Act, 1907 (7 Edw. 7, c. cLsxv.), s. 32); and sec title 
Magistkates, VoI. XIX., p. 607. 

(f) London County Council (General Powers) Act, 1907 (7 Edw. 7, 
o. olixv.), s. 28 ; see note (h), p. 461, ante. As to proceedings in courts 
of summary jurisdiction, soe title Magistrates, VoL XIX., pp. 689 et seq. 
As to the registration of milk sellers, see title Food and Drugs, pp. 63, 64. 

( a ) Of the Administrative County of London or of the City of London 
and his duly authorised deputy (London County Council (General Powers) 
Act, 1907 (7 Edw. 7, c. olxxv.), ss. 3 (1), 35). 

(b) As to taking samples of milk from cows, see p. 462, ante. 

(o) London County Council (General Powers) Act, 1907 (7 Edw. 7, 
c. clxxv ), s. 24 (1), (3). The London County Council may, subject to con¬ 
ditions, authorise the medical officer of any sanitary authority (namely, the 
Corporation of the City or any metropolitan bopugh council (ibid., e. 3 (1)) 
to exorcise within its district, in substitution for the county medical 
offioer, t^s power of taking samples of milk for examination by i&e Council 
(ibid., a. 24 (2)). As to metropolitan medical officers, soo title Metbofolis, 
VoL XX., p. 466. 

(d) See note (/), p. 461, ante. 

(e) The Conned may exercise its powers by a committee (Londeia 
Connty Council (General Powers) Act, 1907 (7 Edw. 7, c. cIkxv.), si 34). 

(J) As to ontiy for the purpose by such veterinary surgeon, see p. 46S, 
tat&. 

(g) See note (d), p. 461, ante. For form ot notice, compare Encyclo- 
paiaia of Forms and Precedents, Vol. X., p. 840. 

(*) See p. 464. 
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Sect. 4. cows (i)- If in the opinion of the Council or Corporation the 

Care of the dairyman {k) fails to show cause, it may make the order, and must 
Sick, and forthwith (Q serve notice of the facts on the Local Government 
^tfrentive Board, and, if the dairy is situate outside the County of London, 
Measures, council of the county and of the borough or district in 

which it is situate (i). A person contravening the order (m) is 
rcnaities.» liable to a penalty not exceeding £5, and a daily penally after con¬ 
viction (ti) not exceeding 40)*. (i). An order must be forthwith (i) 
Withdrawal, withdrawn, on the Council or Corporation or its medical officer 
being satisfied that the milk supply has been changed, or that it is 
not likely to cause tuberculosis to residents in the County of 
London (o). 


(vi.) Kjyiidennr and liudemic Diaeaaea. 

(a) 0/ a)i Ordinary Character. 

Regulations 911. Tile Local Government Board may make regulations with 
Snd*othCT***^ a view to tho treatment of peiHon.s affected with clioleni or any 
epidemic etc. other epidemic, endemic, or infectious disease (2)), and the pre- 
dlseasca. vcntion of the spread of cholera and such other diseases, as well on 
the seas, rivers, and waters of the United Kingdom, and on tho 
high sens within three miles of the coast thereof, us on land {q). 

(i) London County Council (Genra-al Powers) Act, 1U07 (7 Edw. 7, c. 
cKxv.), 8. 25. 

{k) The Council or Coiporation may repay to tho dairyman the whole or 
part of his rca8on<ablo expenses in aiipcaring (London County Council 
(Geucial Powers) Act, 1907 (7 Edw. 7, c. clsxv.), s. 25 (0) ). Expenses are 
to be treated as general {ibid., s. 86) ; and see title Methopolis, V'ol. XX.. 

р. 450. 

(/) See note (a), p. 448, ante. 

(tn) A dairyman is not liablo to an notion for brooch of contract if tho 
breach is due to such an order (London County Council (General Powers) 
Act, 1907 (7 Edw. 7, c. clxxv.), s. 26 (8)); compare note (b), p. 461, ante. 

(n) See note (u), p. 403, ante. 

(o) London County Council (General Powers) Act, 1907 (7 Edw. 7, 

с, clxxv.), s. 25. The dairyman may appeal agaiust an or'der or the lofua^ 
to withdraw it (1) if the dairy is jn the County but not in the City'of 
London, to tho metropolitan police court of the district; (2) if it is in the 
City of London, to the Lord Mayor or an alderman sitting at the Mansion 
House or Guildhall; (n) if it is outside the County of London, either to a 
metropolitan police pourt or the Board of Apiculture and Fisheries (ibid., 
8. 26). A dairyman who is not himself in default is entitled to compen¬ 
sation on order is made without due cause, or there is an unreasonable 
refusal to withdraw it (ibid., s. 27). 

(p) There is no definition of these terms in the Public Health Act, 1875 
(38 & 39 Viet. c. 55); but for a definition of “ infectious disease,” compare 
p. 445, ante. 

(q) PubUe Health Act, 1876 (38 & 39 Viet. c. 65), s. 130, The Local 
Government Boaid may declare by what authorities the regulations are to 
be enforced and cxecute<l. When mado, the regulations have to be pub¬ 
lished in the Loudon OazeUe, which is conclusive evidence of them (ibid.). 

' The provisions aiiply to London (Public Health (London) Act, 1891 (64 6c 56 
Viet. 0 . 76>,,e.‘ ll.{, Sched. I.). By an order dated 19th September, 1900 
(Stat. B. w Ck llev., Yol. XL, Public Health, England* P* 6j> plague was 
made a notifiable disease for tho purposes of the Infectious Disease (Hotifii* 
cation) Ac^.l8'S9 (52 & 63 '^et.e. Yfi), and the Public Health (London) Act, 
1891 (54 & 66 Viet. c. 76), s. 56; seepp^ 44Ae<s^~ff^> An order relating'to 
the dastruotioh of rats was made on lOi^ HirCemoer, 1910 (Stat. K. 6s 0., 
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m The Local Government Board may provide for the enibroe* 
m^t^ and execution of each regulations by the ofScers of Customs (r) 
and the officers and men employed in the Coastguard («), as well as 
by other authorities and officers, and may provide for (1) the signals 
to be hoisted by vessels having any case of epidemic, endemic, or 
infectious disease on board; (‘2) the questions to be answered by 
masters, pilots, and other persons on board any vessel as to cases 
of aach disease on board during the voyage or on the arrival of the 
vessel; (B) the detention of vessels and of persons on board vessels; 
and (4) the duties to bo performed in cases of such disease by 
masters, pilots, and other persons on board vessels (t). 

913. The power (u) conferred on the Local Government Board 
includes the power of making regulations, after consultation with 
the Board of Trade, authorising measures to be taken for the 
prevention of danger to public health arising from vessels arriving 
at any port, and for the prevention of the conveyance of infection 
by means of any vessel sailing from any port, so far as mp,y be 
necessary or expedient for the purpose of carrying out any treaty, 
convention, arrangement, or engagement with any foreign country, 
and the regulations may in particular provide for tbo recovery of 
any expenses incurred in disinfection and of any charges authorised 
to be made by the regulations for the purpose of those regulations 
or any services performed tliereundor, and also for the execution 
and performance of any powers and duties under the regulations by 
local authorities (v). 

1910, p. 632), and orders requiring the notification to medical officers of 
health of cases of pulmonary tuberonlosis by poor law officers (Public 
Health (Tuberculosis) Regulations, 1908, Stat. 11. & 0., 1908, p. 779) by 
tho medical officers of hospitals (Public Health (Tuberculosis in Hospitals) 
Regulations, 1911, 8tat. li- & 0., 1911, p. 332), and by medical practi¬ 
tioners, including school medical inspectors (Public Health (Tuberculosis) 
Regulations, 1911, Stat. 11. &0.,1011, p. 357), were made on tho 18tli 
Decerobor, 1908, 22nd March, 1911, and 15th November, 1911, respectively. 
The last two orders contain provisions for advice and assistance to 
patients. As to tbo notification and ticatment of oerebro-spinal fever 
and acute poliomyelitis, see Order of Local Government Board dated 
16tli August, 1912 (76 J. P. JouinfU, p. 402); see note (1), p, 446, ante. 

(r) M to officers of Customs, see title Revenue. 

(*) As to the Coastguard, see title.s Royal Forces ; Shipping and 
Navigation. 

(0 Public Health Act, 1896 (69 & 60 Viet. o. 19), ss. 1, 6. The consent 
of the Commissioners of Customs, the Admiralty, and tho Board of Trade 
BO far as the regulations apply to Customs officers, the Coastguard and 
is required. An offence is punishable by a penalty not exceeding 
£100, and £60 for each day of contmuanoo, and the penalty, if not reoovered 
under the Public Health Acts (see pp. 367 et seq., ante), is recoverable by 
action on behalf of the Crown in the High Court (Public Health 'Aet, 1898 
<69 & 60 Viet. c. 19), ss, 1, 6). Ibid,, s. 6 and Sched., repealed the 
Quarantine Act, 1826 (6 Geo. 4, o. 78), and other enactments relating to 
quarantine. As to medical inspection of ships, see, further, title 
aHippiNG AND Navigation. . 

(«) See fbe text, eupra. • 

(«) Public Health Act, 1904 (4 Edw. 7, c. 16). Under the beyw^ pro 
viflrona mentioned in the text, eupra, thregi^ oideie have been issued, 
91ih September, 1907, relating respeCfltely to ships arriving from 
fot^gn ports mfeoted with chbl^ra, y^ow fever, or plague (Stat. R. Sc 0., 

’ 1007« p« 924), outwaid‘t>oiind shi^ from a cholera or ^ague-infected area 
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914. The Local Government Board may by order require that 
no person on board any home-coming ship from, or having toocdted 
at, any place abroad -where yellow fever or other highly inf^diotu) 
distemper prevails shall, under a penalty not exceeding Jgl00(a), 
land beh)re the state of health of the persons on board has been 
ascertained on examination by the proper officer of Customs, and 
before he has given permission to land (b). The master, pilot, or 
person in charge of the sbi]) must, under a penalty not exceeding 
£100 (a), on arrival at the pbiee of examination, hoist and continue 
such signal as shall be directed by the order, until given permission 
by the proper officer to haul it down(/i). 

(b) Of a Fmmulnhlr Gharaiiet. 

915. Whenever any part of England is threatened with or 
affected by any formidable epidemic, endemic, or infectious 
disease (<•), the Local Government Board may make regulations (d) 
for the speedy interment of the dead ; house to house visitation ; 
the provision of medical aid and hospital accommodation; the 
promotion of cleansing, \entilatioii. and dibiiifectiou: and for 
guarding against the spread of disease; and ra.ay by order declare 
where the regulalion.s shall be in force and for what period, and 
apply them to any vessels, whether on inland waters or on arms 
or parts of the soa within the jurisdiction of the Admiralty (c). 


(Stat. B. & O., 1907, p. 944). and coasting ships within such an area (Stat. 
It. & 0. 1907, p. 939). As to the general hability of the master of a sliip 
for the safety of liis crew or passengers, see title SmcpiMt and Naviox- 
TiON ; and as to harbour authorities, see, further, titles Shipping and 
Navigation ; Wateus and WArEncouBSns. 

(a) Itecoverable summaiily (t^ustimis Consolidaiion Act, 1876 (39 & 40 
Viet. e. 36), s. 234); see uUo Magisirvies, Vol. XIX , pp. 5b9 et f,eq. In 
defaultof payment, imprisonment not creoedingsix moiitlis may be imposed. 

(b) Customs Oonsoh'dation Act, 1876 (39 &: dOViot. c. 3G), .s. 234, Public 
Heilth Act, 1896 (69 & 60 Viet. c. 19), s. 2. 

(c) Theio is no definition of these terms in the Public Health Act, 1876 
(38 & 39 Viot. c. 65); but eouiparo p. 446, ante. 

(d) The regulatioiiH and orders have to be publisliod in the London 
Gazette, which is conclusive evidence of them (Public Health Act, 1875 
(38 & 39 Viet. o. 65), s. 136 ; Publio Health (Loudon) Act, 1891 (64 A 55 
Viet. c. 76), B. 113, Sched. I.). No regulations are in force The provisions 
of the Public Health Abt, 1890 (.69 & 60 Viet. o. 19), and the Publio Health 
Act, 1904 (4 Edw. 7, c. 16), referred to on p. 466, ante, and in the text, 
At(pra,rapply al’^o to such, regulations and orders. The amount expended 
by any sanitary authority in London in providing any building tot the 
leceptiou of patients or other persons is, to such extent as may be deter¬ 
mined by the Local Govcrnnieut Boaid, together with two-thirds of the 
salaries of any oiTicera or servants employed tlioreiu, to be repaid out 
of the Mctrojmlil .III Common Poor Fund (Publio Health tLondou) Act, 1801 
(M & 66 Viet I 76), s. 87); see titles Metropolis, Vol. XX., p. 416; 
Poor Law, Vol VXil., p. 660. The Loc^ Govemiuent Board may assign 
to the London l ounty Ooimcil any powers and duties under the Epidemic 
Regulations, ami by order assign to that Council any powers ana duties 
of a sanitarytaulhoiity in default under the regulations (Loudon County 
Council (Gener<d Powers) Act, 1803 (66 be 57 Viot. c. ccxxi.), s. 13). 

(e) Public Health Act, 1876 (38 Sc 39 Viot. o. 66), s. 134 ; Publio Health 

(London) Act, 1891 (64 & 66 Viot o. 76), s. 113, Sehed. 1. As to the juris, 
diction of the Admiralty, see titles ConstitutionA&Law, Vol VI., p. 460| 
tbid., YoL VII., p. 00; Botal Forcss; anP Navigation. 
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916- The local aathorify in any part of whose district regnlations 
aro declared to be in force must superintend and see to thdr 
eteouticn, and for that purpose, and for mitigating any such diseaise, 
nraafe appoint and pay such medical or other officers or persons, and 
do and provide what may be necessary (/). The local authority and 
their officers may enter on any premises (, 9 ) or vessel for such pur¬ 
pose (A), and may prosecute for wilful violation or neglect of any 
regulations (i)* 

917. For the purposes of the regulations, a local authority may 
borrow, and the I’ulilic Works Loans Commissioners (. 7 ) may lend, as 
if such purposes were works under the Public Health Adis (A) ; and 
any such loans may bo made forthwith and without any preliminary 
public notice or inquiry (Z), if it appears to tlio Local Government 
Board desirable for the prompt and effective execution of such 
regulations (m). 

918. The Local Government Board may by order authorise or 
require two or more local authorities to act together for the 
purposes of the piovisions as to epidemic diseases (n). 

919. Whenever in compliance with any regulations any poor law 
medical officer ( 0 ) performs any medical service on board any 
vessels, he is entitled to charge extra for siicli service at the general 
rate of his allo^^ance for poor law services, and such charge is 
payable by the captain on behalf of the owners of the vessel, 
together with any reasonable expenses for the treatment of the 
Bick{p). Where such services aro rendered by any other medical 

(/) Public Health Act, 1876 (38 & 39 Viet. c. 56), a. 136; Public Health 
(London) Act, 1891 (54 & 55 Viet. c. 76), s. 82 (1). The Metropolitan Asylum 
Managers (see title Poor Law, Vol. XXII., p. 652) may, by the regulations, 
have the powers and duties of a sanitar} authority assigned to them 
(Public Health (London) Act, 1891 (54 5s 55 V'ict. c. 76), s. 85). As to the 
liOndon County Council being empowered to act in place of a defaulting 
sanitary authority, see note (a), p. 406, ante. 

(g) This includes messuages, buildings, lands, and hereditaments of any 
tenure (Public Healtli Act, 1876 (38 & 39 Viet. c. 65), a 4 ; and see Public 
Health (London) Act, 1891 (54 & 55 Viet o. 76), s. 141). 

th) Public Health Act. 1875 (38 & 39 Viet. c. 65), B. 137 Public Health 
(London) Act, 1891 (64 & 66 Viet. c. 70), s. 82 (3). 

(<) Public Health Act, 1875 (38 Sc 39 Viet. c. 65), s. 136 ; Public Health 
(London) Act, 1891 (64 & 55 Viot. 0 . 76), s. 82 (2). Offenders against the 
regulations are liable to a penalty not exceeding £5 (Public Health Act, 
1876 (^ & 39 Viet. c. 55), s 140; Public Health (London) Act, 1891 (64 &; 55 
Viet. c. 70), 8. 113, Sched. I.). As to its recovery, see pp. 367 <*i aeq., ante. 

(j) See title Monet and Money-Lending, vol. XXl., pp. 58 et aeq. 

(ft) For a list of the Public Health Acts, see note (a), p. 361, and 
see p. 384, ante. 

(l) See pp. 376, 383, ante. 

(m) Epidemic and other Diseases Prevention Act, 1883 (46 iSs 47 Viot. 

«. 59), S. 2. ■ 

(n) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 139; Public Hetdth 

(London) Act, 1891 (64 & 66 Vict. 0 . 76), s. 84. • 

(o) See title Poor Law, Vol. XXII., p. 643, note (Z). 

(p) Public Health Act, 1875 (38 & 39 Viot. o. 65), s. 138; Public Hnalth 
(London) Act, 1891 (64 & 65 Viot. c. 76), si Sl As to the general 
.liabiUly of Hie master pi a ship for the safety of his crew and passengers, 
see Hlfe Shivfiko and Navigation. 
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Bbct. 4. practitioner, he is entitled to be paid obargeB for th^ the 
Care of the captain, with extra remuneration on aeoount of distance, <ft| the 
Slok, and game rate as those he receives from private patients of &e iatofl 
^eventive class, and any dispute as to charges may, if they do not exceed £ 20 , 
Jfleasures. jjg determined by a court of summary jurisdiction ( 7 V 


Temporary 
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Sub-Sfct. 3.— Mtilvinei. 

920. Any local authority (/) may, with the sanction of the Local 
Government Board, itself pro\i(le, or contract with any person to 
provide, a temporary supply of medicine and medical assistance for 

the poorer inhabitants of their district (s). 

% 

Sub-iSfci. 4.— VtuetnaUmi (t). 

(i) Cmfral Jdmimstialton. 

921. The Local irovornment Board is the central authority 
with respect to vncciniiiion, having succeeded to all the powers and 
duties vested by hhitute in tbo Boor Law Board and the Privy 
Council (11 )f and its contiol over tho administration is of a far- 
reaching cfiaractor. 

922. TJie Local Goveinmont BoaiJ has tho same powers with 
respect to guardians and vaccination officers in matters relating to 
vaccination as it has with respect to guardians and officers of 
guardians in matters relating to the relief of tho poor, and may 
make rules, orders, and 1 egulations accoidingl,\ i^a). The Board may 
tliereby prescribo the duties of guardians and their officers in relation 
to the institution and conduct ot the proceedings to be taken for 
enforcing tho provisions ot tho Vaccination Acts (h), and the payment 


(q) As to couits of Bumniaiy jumdiction, see tillo M^GiSTaATES, 
Vol XIX , jip. 6S9 et ffq. 

(r) Sen p. a72, ante. 

(«) Pubhe Health Act. 1875 (38 & 39 Viet. 0 . 55). s 133 ; Public Health 
(Tjondon) Act, 1891 (54 & 35 Viet. o. 76), a 77. The piovisions a^ly also 
to ships ; see note (g), p 433, ante. Foi form of ngieement, see Encyelo- 
paedia of Forms and Piccedeuts, Yol. X , p. 431. As to the tioatiuent 
which Hi ay be provided foi insured poisons suffering liom tuber' uIobIb, 
see p. 445, ante. 

(t) The law TGl.iting to vaccinatipli is contained in tho Vaccination Acts, 
1807 (80 & 31 Viet e 84), 1871 (34 & 36 Viet. 0 . 98). 1874 (37 & 38 Viet. 
0 75), 1898 (61 A 62 Vict. c. 49), and 1907 (7 £dw. 7, c. 31). ITiese Acts 
aie to be construed together as one Act, and may be cited collectively as the 
Vaccination Act<<, 1867 to 1907 (Vaccination Acts, 1898 (01 & 62 Viet, 
c. 49),'B. 10 (3), 1907 (7 £dw. 7, c- 31), ss. 1, 3). In this sub-section of 
tho title they arc frequently refeired to as “ the Vaccination Acts.” The 
Yoccinatioii Art 1898 (61 & 62 Yict. o. 49), was limited to remain in force 
until the Ist January, 1904 (Vaccination Act, 1898 (61 & 62 Vict. 0 . 49), 
s. 10 (2)), but b IS since been yearly continued by the annual Expiring 
Laws ContinuaTK e Acts. It is now continued until tho Slst December, 
1912; see Expiuug Laws Continuance Act, 1911 (1 & 2 Geo. 6, 0 . 22). 
Words used in the Vaccination Acts are to be construed, except where 
inconsistency w ould ensue from such construction, in the same manner as 
in the Acts rel iiiiig to the relief of the poor (Vaccination Act of 1867 
(30 & 31 Vict c 84). s. 36); as to which, see title Poor Law, Vol XXII., 
pp. 621 et eeg. 

(u) Local Government Board Act, 1871 (34 & 3fi Vict. 0 . 70), ss. 2, 1, 

fiohed.. Fart II. ; Vaccination Act, 1871 (34 & 36 V»ot. 0 , 98), s. 16. ^ 

(al Vaoemation Act, 1871 (34 & 36 Vict. o« 96)i A 6> 

(b) As to tlie Vaccination Acts, Bee note (C), snjwa, ' 
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of costs and expenses relating thereto (^); and all enaottpeots 
relating to such powers, and to such orders, rules, and regulations, 
appl^ mktatis mutandis (d). 

The Local Governmont Board also makes rules aud regulations 
with respect to the duties and remuneration of public vaccinators, 
whether under contracts made before or after the 12th August, 
1898(e), with respect to the efficient performance of vaccination 
and the provision and supply of vaccine lymph by the public 
vaccinator (/), and with respect to the rovaccination of persons who 
may apply to be revaccinated ( 9 ), and may, by order, from time 
to time repeal, alter, and add to the statutory forms (h). The Board 
must from time to time frame, provide, and distribute appropriate 
books and forms for the use of vaccination officers, public vaccinators, 
and medical practitioners under the Vaccination Acts (t). 

The Board may cause inquiries to be made relating to the 
observance of the regulations and to the execution of the Vacci¬ 
nation Actsfy), and must direct how any money provided by 
Parliament for defraying the expenses of the national vatfeine 
establishment, or otherwise providing for the supply of vaccine 
lymph, shall be applied (/r). 

The principal order made under these various provisions by the 
Board, which rescinded all previous orders, has been amended by 
subsequent orders (/). 

(u.) Local Admin htralion. 

(a) Guardtana of fha J^oor. 

923. The guardians of the poor are entrusted with the general 
administration of the Vaccination Acts(ja) within their union or 
Iiarish, which has to be divided by them into suitable districts for 


(«) Vaccination Act, 1874 (37 & 38 Viet. c. 75), s. 1. 

(d) Vaccination Act, 1871 (34 &. 36 Viet. c. 98), s. 6. 

(a) Vaccination Act, 1898 (61 & 62 Viet. c. 49), s. 6. 

(f) Vaccination Act of 1867 (30 & 31 Vict. c. 84), a. 4. 

( 0 ) 'Ibid., 8. 8 . 

(h) Vaccination Act, 1871 (34 & 35 Vict. c. 98), .ss. 16,16. The statutory 
forms now in iiao were preacribeil by the Orders of 1898 and 1907, referred 
to in note (1), tn/m. 

(t) Vaccination Act, 1871 (34 & 35 Vict. 0 . 98), a. 6. 

( 9 ) Ab to the V-oociiiation Acts, aeo note (t), p. 468, ante. 

(*) Vaccination Act of 1867 (30 & 31 Vict. 0 . 84), a. 4. The Local Govern¬ 
ment Board maintain the Government lymph establishment, from which 
glyoerinated calf lymph is supplied to public vaccinators and certain 
edacational vaodination stationa. 

(2) The principal order is the Vaccination Order, 1898, dated 18th Octo¬ 
ber, 1808 (Stat. K. & 0. Rev., Vol. XIII., Vaocinatiuii, England, p. 1); 
and ^e amending orders are the Vaccination Order, 1809, datem Idth June, 
1809 (Stat. R. & 0. Rev., Vol. Xltl., Vaccination, England, p. 36), the 
Vaccination Order, 1907, dated 2l3t May, 1907 (Stat. R. & O., 1907, 
p. 1062), the Vaccination Order (No. II.), 1007, dated 2l8t December, 1907 
(Stat. R. & 0., 1907, p. 1064), the Vaccination Order, 1910, dated 
27th January, 1910 (Stat. R. &; 0., 1010, p. 843); the Vaccination Order, 
1808, Amendment Order, 1911 (Stat. R. A 0., 1911, p. 449). 

' im ) A sanitary authority has not suflicient lei^l Interest to entitle it 
te a mandamus to compel the guardians to eadteim generally the Vaccina- 

S in Acte (R. y. Lewisham UniM, {180711 Q. B. 408). As to the interest 
a ratepayer and resident, see B. y. JIfih End Old Town Quardiams (1003), 
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the puriK)8e; but the duties of the pubUe vaccinators and vftcci* 
nation officers whoni the guardians appoint are determined by 
statute and the orders of the central authority, and must be carried 
out apart from any direction of the guardians. The guardians, 
however, must see that a vaccination officer duly performs his 
duties, and in case of his continued neglect must report it to the 
Local Government Hoard ( 71 ). 

924. The guardians pay the fees, of public vaccinators ( 0 ), 
vaccination officers (p), and registrars of births and deaths (q); the 
remuneration of temporaiy assistants to, and substitutes for, 
vaccination officers (;•); and also the costs and expenses of vaccina¬ 
tion officers in enforcing the Vaccination Acts(s). They may pay 
all reasonable expenses incurred by them in causing notices to be 
printed and circiihucd as to the provisions of the Vaccination 
Acts (s), and in and about inquiries and reports as to the state of 
Bitiall-pox or vaccinatum in thoir union or pariah, and in taking 
measures to prevent the sprc.ulof small-pox and to promote* vaccina¬ 
tion upon any actual or expected outbreak of that disease (<). 

925. The charges in respect of \accinations incurred by the 
guardians of a union outside the administrative County of London 
are payable out of the common fund (a ); and those incurred by the 
guardians of a parish out of the poor rate (6). In London the 
expenses of the guardians are payable, with the approval of the Local 
Government Hoard, out of the common poor fund (c). 

(b) Fatnnntioti Diatrids. 

926. Unless their area is so limited as not to require subdivision 
for the purposes of vaccination, the guardians must divide it into 
vaccination districts (tf)- They may alter these districts when 
requisite, and must consolidate or alter them if required by an order 
of the Local Government Hoard (c), to whom any divisions, con¬ 
solidations, or alterations must be reported for approval(ti). 

When the guardians make any alteration in a vaccination 


Local Govi'minent Chronicle, p. 609. For the posiiion of guardians 
generally, seo title Poou Law, Vol.^XXII., pp. 530 et seq. 

(n) Vaccination Order, 1898, art. 28. 

{ 0 ) See p. 472, 

(p) Seo p. 474 , post. 

(q) As to giving notices to parents and as to tho monthly lists of births 
and deaths of eluldren under twelve months which the registrar transmits 
to the vaccination otticcr, see title Kegistratiox of liinrirs, Marriages, 
ANi> Deaths. 

(r) See notes (e), (n), p. 474, post. 

(») As to the Vaccination Acts, see note (f), p. 4C8, ante; and os to 
their enforoement, see p. 480, poet, 

(0 Vaccination Act of 1867 (30 & .31 Viet. c. 84), s. 28. 

(a) Union CMuirgoability Act, 1865 (28 & 29 Viet. c. 79), ■■ 1! and see 
title Poor Law, VoI. XXII., p. 649. 

(b) As to tho poor rate, see title Pates and Bating. 

(c) MetropolKiin Poor Act, 1887 (80 & 31 Viet. c. 6), s. 69 (7); Metro- 

K olitan Poor Amendment Act, 1869 (32 & 33 Viet. c. 63), s. 18; see titles 
[etrofoub, Vol. XX., p. 415; Poor Law, Vol. XXII., p. 550. 

Id) Vaccination Act of 1867 (30 & 31 Viet 0 . 84), ss. 2, 3. 

(e) As successor to the Poor Law Board ; see Local Government Board 
Act, 1871 (34 & 35 Viet. c. 70), ss. 2, 7. ' ‘ 
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disixict, or otherwise in the local arrangoments for vaccination, they 
must give public notice of such alteration by printed papers affixed 
in the ^districts affected for one calendar month prior to the 

alteration taking effect (/). 

* 

927. Unions or parishes maj' also be divided into districts for 
the purpose of the duties of vaccination ollicers (^ 7 ), so, however, 
that a district of one vaccination officer must, unless the Local 
Government Board otherwise directs, coincide either with a 
vaccination district or districts, or with a district or districts of a 
registrar of births and deaths (h). 

(0) Public Van mators. 

928. The guardians must enter into a contract with some duly 
registered (<) medical practitioner for tlie vaccination of all persons 
resident within each vaccination district, and sucli medical prac¬ 
titioner is termed the “ public vaccinator” of the district (ft). The 
duty of the guardians to appoint such an officer may be enforced 
by mandamus ( 0 . 

No person can be appointed a public vaccinator, or act as a deputy 
for a public vaccinator,, who does not jiosse.ss the qualifioation pre¬ 
scribed by the liocal (iovernment Board (/«^, except when the 
Board upon sufficient cause .sanctions any departure from its 
regulations ( 11 ). 

929. Tlie guardians must, uith tlio consent of the Local 
Government Board, make stipulations and conditions in the 

(/) Vaccination Act of 1867 (30 & 31 Viet o. 84), b. 13. 

Iff) S»‘C p. 473, post. 

(h) Vaccination Act. 1871 (34 & 35 Viet. c. 1)8), b. 5. The Local Govern- 
iiiont Board couBidcra that a vaccination oiTicer’s di.s1i-iot should coincide 
with one or more registration sub-districta, as to which swj title ItECia- 
ritATiON OP BnixHS, Marriages, and Deatiw. 

(i) That is, ono who is registered under the Medical Acts ; see the Medical 
Act (21 & 22 Viet. c. 90), s. 34. No ocriificato required by any Act 
from a medical practitioner is valid unless the person "iiguing it is so 
registered (ibid., s. 37). A person holding a ioreign medical degree not 
registered in England is not a medical practitioner for the purposes of the 
Vaccination Acts (Cromack v. Prennand (1873), 37 J. P. 270). Persons 
holding certain colonial and foreign diplomas ai'e now registrable ; see the 
Medical Act, 1886 (49 & 60 Vict. c. 48), ss. 11—18 ; title Meuicink amj 
Pharmacy, Vol. XX., pp. 325, 326 . 

(ft) Vaccination Act of 1867 (30 & 31 Vict. c. 84), b. 3. A public 
vaceinatoT is not tbe servant of the guai’dians and is not entitled to 
superannuation as such under Iho Poor I^aw Officers’ Superarumation Act, 
1896 (69 & 60 Vict. c. 60), s. 2 (as to which see title Poor Law, 
Vol. XXII., p. 646) (Z/(T«JSon v. Marlborough Vniott, [1912] 2 Ch. 154). 
For foim of agreoment between public vaccinator and guardlAHs. see 
Encyclopaedia ol Forms and Precedents, Vol XVI., p. 279 

(l) Sec B. V. Dewsbury Guardians (1884j, 48 J. P. 621. 

(m) As siicoos.sors to the Privy Council : see Local Government Board 
Act, 1871 (34 Si. 35 Vict. c. 70), ss. 2, 7. Before the guardians ent^ into a 
contract for public vaccination with any registered medical ptactitioner, or 
approve of any such practitioner as deputy, he must produce a certificate 
of proficiency in vaccination given by some aiithonsecTperson, as provided 
by the Vaecinatiou Order. 1898, art. 2, and the Vaccination Ordw, 1888, 
Amendment Order, 1911; see note (J), p. 469, ante. 

* (*) Vaccination Act of 1867 (30 & 31 Vict. c. 84), s. 4. 
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contract (o) to geenre the^due vaccination of persons, the ohservanca 
of the statutory provisions with regard to the transmissioiL of the 
certificate of successful vaccination, and the fulfilment of all other 
statutory provisions by the public vaccinator (p). No contract is 
valid without the approval of the Local Government Board (q), and 
the Board (q) may at any time determine an approved contract, 
either forthwith or at a future day(r). 

930. A public vaccinator is required to perform his duties in 
person, except when reasonably absent from the district, or when on 
other sufficient ground he is obliged to leave any of them to be per¬ 
formed by a duly qualified deputy approved by the guardians (s). 

931. The minimum fees payable to public vaccinators by the 
guardians, under contracts with those officers for vaccination or 
revaccination (a) performed by them, are prescribed by orders of the 
Local Government Board (t). 

No payment in respect ('f vaccination is to be made where the 
Board (c) has not approved of a contract for its performance, or 
after it lias determined any such cniitraci; and every payment 
made contrary to this jJiovisioii must bo disallowed by the auditor 
in the accounts of every board of guardians, or of the overseers, or 
of any officer who has made the same (d ). 


(o) These statutory and otlier requirements axe embodied in the forms of 
contract prescribed by the Viiecination Order, 1907, art. 1 and sched., ui 
respect of a contract other than a contract witli the medical oflicer of a 
workhouse for the vacpiinution of intnates, and by the Vaccination Order, 
1898, ait. 4 and Kehed. 11., in respect of a contract with any such medical 
offleer The orders contain savings for existing contract (Yaccinaiion 
Older, 1907, art. 3; Vaccination Ordci, 1898, ait. 6). 

(p) Vaccination Act of 1867 (.30 & 31 Viet. c. 84), s. 7. 

Iq) As successors to the Poor Law Board ; see Local Government Board 
Act, 1871 (34 & 35 Viet. c. 70), ss. 2, 7. 

{»•) Vaccination Act of 1867 (30 & 31 Viet. o. 84), s. 9. The power of 
determination extends to contracts for vaccination “ entered into under 
the provisions of any other Act ” ; see Vaccination Act, 1871 (34 &' 35 Viet, 
c. 98), 8. If 

(s) Vaccination Order, 1898, art. 6. Duties supplemental to the statu¬ 
tory duties (sec nn. 476 et aeq:, post) are imposed by the Vaccination Order, 
1898, arts. 7—9, Scheds. I.—III., as amended by the Vaccination Order, 
1907, and the Vae-cination Order (No. II.), 1907. 

(a) The duty o! the guardians to pay fees in respect of successful revacci- 
nations is dependt-nt upon regulations as to that matter (see p. 468, ante) 
being made ; see Vaccination Act of 1367 (30 & 31 Viet. c. 84), s. 8. Such 
regulations have been mode by the Vaccination Orders, 1898, and 1907. 
For form of a^icemcut between guaidians and their medical ofheor as to 
vaccination f<-*s, see Encyclopasdia of Forms and Precedents, Vol. VI., 
p. 300: Vol. NVL, p. 279. 

(ft) See p. 468, ante. For the payments which may be made to a public 
vaceinator other than a medical officer of a workhouse, see Vaccination 
Order, 1907, *"n is. 1, 3; and, for the payments which may be made 
to a medical oll'icor of a worklionso for the vaccination of inmates, see 
Vaooination Pnlor, 1898, arts. 4, 5 (2). 

(o) Or its piedecessor, the Poor Law Board; see Local Government 
Board Act, 1871 (34 & 35 Viet. o. 70), ss. 2, 7. 

(d) Vaodaation Act of 1867 (30 & 31 Viet. o. 84), s. 10. As to disallow- 
ancos by the auditor, and the suspension of his power of disallowance in the 
ease of ezjwiiseB sanctioned by the Local Gki^«irnmeot Board under titte 
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Where a district has been assigned to a vaccinator, he must not skct, a 
be paid a foe in respect of the vaccination or revacci nation of any Cara of the 
child ot other person resident out of his district, except in the case SlojE« and 
of a vacancy in the office of vaccinator in any adjoining district, or Prav^tive 
of the default of the vaccinator in such district notified to him in Measwfe*. 
writing by the gxiardians, or when a relieving officer of his union 
or parish in writing refers any child to him for vaccination (e). 

On reports made with regard to the number and quality of the AUowancas 
vaccinations performed in the several vaccination districts, or any to P“Wic 
of thorn, the Local Government Board (/) may from time to time, ’^'‘ooinatOTs, 
under regulations approved by the Treasury, authorise to bo paid to 
any public vaccinators, in addition to the payments received by them 
from guardians or overseers, further payments not exceeding in any 
case the rate of Is. for each child successfnlly vaccinated during the 
time to which the award relates (g). 

932. Whore the medical officer of any board of guardians is in Eccs to poor 
attendance as such medical officer upon a person sick of small-pox, medkai 
and vaccinates any person who is resident in the same house‘with 

the sick person and has never been vaccinated or had the smoll-pox, same houso 

or revaceinales any person xvho is so resident and lios never been as smaii-pos 

revaccinated and is of the age at which successful revaccination 

by a public vaccinator is paid for under tho regulations for the time 

being in force (/*), such medical officer upon transmitting the 

same certificates as ho w'ould be required to transmit if he wore the 

public vaccinator for the district (i), is ojititled to be paid, in 

respect of every such case of vaccination and revacci nation, the 

same sum out of tho same fund as he would be entitled to receive 

if he were the public vaccinator for the district (/c). 

(d) Vnreination Officers. 

933. The guardians must appoint and pay a sufficient niim- Appointment 
her (i) of vaccination officers to prosecute pxsrsons cliarged with *’7 gHaidiang. 
offences against the Vaccination Acts (a) or otherwise to enforce 

their provisions (/<). Such an appointment is subject to the 

Local Authorities (Expenses) Act, 1887 (60 & 61 Viet. c. 72), see title 
Local Government, Vol. XIX., p. 286. 

(«) Vaccination Act of J867 (30 & 31 Viet. c. 84), a. 11. 

(f) Local Government Board Act, 1871 (34 &. 35 Viet. c. 70), as. 2, 7. 

(S) Vaccination Act of 1867 (30 & 31 Yict. c. 84), s. 6. The reporta of the 
inapeotora of the Local Government Board are, as a rule, as nearly as 
practicable, biennial, and the sums which, on consideration of tho periodical 
reports, the Board certifies to be duo to public vaccinators are paid out of 
the county fund by the county council (Local Government Act, 1888 
(51 & 62 Viet. c. 41), 8. 24 (2) (a )); and sec title Lootr. Government, 

Vol. XIX., p. 362. 

, (h) See note (1), p. 469, ante. The person revaccinated must be hot less 
thaai ten years old to entitle the medical rDicer to the payment of a fee. 

^ (i) See p. 477, po«f. 

(fe) Vaccination Act, 1871 (34 & 35 Viet, c. 98), a. 13. The sum payable 
by the guardians is the same that would be payable under any contract 
in force with the public vaccinator; see p. 472, ante. 

(1) Vaccination Order, 1898, art. 10. 

(p) As to the Vaccination Acts, see note (f]fi-p. 468, anfa. 

. Vaccination Act, 1871 (34 &; 35 Viet. b. 98), s. 6. The guardians 
»6Bimot restrict by their appointment the exeroise by the oiUcer of the duties 
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approval of the Local Government Board (c). The duty of the 
guardians to appoint and pay such officers may be enfonied by 
mandamuB, and it is no answer to an application on the part of 
tho Board for a mandamus that the Board itself could have appoint^ 
any officer {d) in default of the guardians (c). 

934. A vaccination officer is required to perform his duties in 
person, unless with the permission of the Local Government Board 
he is allowed to entrust all or any of them to some deputy approved 
by the guardians (/). 

935. Every vaccinatioii officer must keep a vaccination 
register (cf), in which he must duly enter every cortihcate he may 
receive of the succos.s£ul vaccination of a child (A), or of its insus¬ 
ceptibility to vaccination, or of its having already had small-pox (i), 
and every statutory hfcluralion of conscientious belief that vacci¬ 
nation would bo prejudicial to its liealth(/r). No fee is payable for 
the registration of any cortificete of vaccination (/). 

The officer must at all reasonable times allow searches to be made 
in the register, and upon demand giv<' a copy und(n- his hand of any 
entry in tho same, on payment of a fto of iid. for each search and 
Hil. for each copy ; but no fee is to bo charged for ai^y search made 
by a public vaccinator, or any officer of the guardians, authorised 
by them to make such search, or any inspector appointed by tho 
Local Government Board (/«). 

936. The minimum fees payable to a vaccination officer by the 
guardians are presciibed by the Local Government Board, and the 
amount of his remuneration is to be such as the Board ai^proves or 
directs (?t). He must send iu a quarterly account to the guardians (o). 

imposed upon liiin by the Acts and tho Orders of the Local Oovernment 
lioard. 

(c) Vaccinnlion Order, 1808, art. 11. As to the appointment and 
tonuro of oiftco of such ofTicors, and the appointment of temporary 
assistants and substitutes, see tbid., aits. 10—19. 

(d) Under tho Poor Law Amendment Act, 1868 (31 & 32 Vict. c. 122), 
B 7, and the Metropolitan Poor Act, 1867 (30 & 31 Viet. c. 6), s. i; sex) 
litle Poor L.\w, Vot. XXII., p 642. 

(e) B. V. Leicester Union, [1899] 2 Q. R. 032. 

If) Vaccination Order, 1888, art. 2.5. Duties supplemental to the 
statutory duties n'fcrrod to in tho text, supra, are imposed upon the 
vaccination officer by tho Vaccination Order, 1898, arts. 26, 27, Sched. IV., 
as amended by the'Vaccination Orders, 1907, (No, If.), 1907, and 1910. 
Ho mast act us registrar of vaccination for his district; sec that all 
children resident therein are duly accounted for as regards vaccination; 
and, generally, ean-y into effect all provisions of tho Acts and Orders 
applicable to his offico. 

(g) VacoinatioiL Act of 1867 (30 & 31 Vict. o. 84), s. 24. As to this 
Toguter, see tho Vaccination Order, 1898, Sched. IV. (2)—(4), 

(fc) See p. 477, post. 

(1) See p. 478, -^st. 

■ (fc) See p. 475, post. 

(2) Vacoinatioii Act, 1871 (34 & 36 Vict. c. 98), s. 7. 

(m) Vaoomofu'n Act of 1867 (30 &. 31 Vict. c. 84), s. 25. 

(n) Vacoinatioii Order, 1898, art. 20. Arts. 20—23 (ibid.) deal with 
tlio remuneration of vaccination offloers. Art. 24 (ibtd.) deals with the 
xemuneratioa of temporary assistants and substitutes payable by the 
guardians. 

(o) Ibid., art. 23. 
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(iii.) Arrangements far Vaecm 


(a) In GeneraJ, 


037. Primary vaccination of children under fourteen years of age 
is generally compulsory, and an obligation is laid upon parents and 
other persons having the custod}’ of children to secure it(p). This 
they may do by having a child vaccinated by any registered 
medical practitioner, or, without charge, by the public vaccinator (q). 
Revaccination is not compulsory, but may bo performed by the 
public vaccinator, without charge, under certain conditions (r). 


(b) OUnjtttvm to have (Jhild Van niafed. 

938 . The parent (*) of every child born in England (f), or where, 
by reason of the death, illness, absence, or inability of the parent, 
or other cause, any other person has the custody of such child, 
such person, must within six calendar months from the birth of the 
child (h) cause it to bo vaccinated by some medical practitioner (x); 
and in the event of the vaccination being unsuccessful £uch 
person or 2 '>arent must cause the child to be forthwith (a) again 
vaccinated (l>). 

939 . The obligation to procure the vaccination of a (diild is 
enforceable by penalties; but no parent or other jierson is liable to 
any jjenalty (c) if within four calendar monthb from tho birth of the 
child ho rnakos a statutory declaration in the iirescribod formOf), or 


(p) Sec Vaccination Act of 1867 (30 & 31 Viet. c. 84), ea. 10, 29, 31; 
Vaccination Act, 1898 (01 & U2 Viot.), s. 1. For the duty of registrars of 
births to give notice to parents and others a.s to the vaccination of cliildren, 
see title Keoisxhation of Births, Marriages, and Deaths. 

(q) See tho text, infra, and p. 476, post. 

(/•) See p. 479, post. 

(b) Tho word “ parent ” includes the fatiier and mother of a logitimato 
child, and the mother of an illegitimate child (Vaccination Act, 1871 (34 & 
35 Viet. 0 . 98), s. 4). It would seem, lioivcver, that where tho parealA of 
a legitimate child are living together, the obligation imposed by tne statute 
lies under ordinary oirouinstaiices upon tho father, as h.aviiig the legal 
custody of tho child, and not upon the mother, 'riie instances in which, 
where the parents are living together, the mother might be presumed to have 
such custody as would make her liable appear to be where such oircum- 
stauccs, other than death, as are indicated in the text, supra, in connection 
with “ any otW person ” prevail. 

U) England includes Wales and the town of Berwick-upon-Tweed (Wales 
and Berwick Act, 1746 (20 Goo. 2, o. 42), a. 3) ; and see title Statutes. 

(«) Vaccination Act, 1898 (61 & 62 Viet. c. 49), s. I (1). The regulations 
of a lying-in hospital, infirmary, or other similar institution cannot compel 
the parent of a child bom in an institutiou to consent to vac(‘iuation at any 
time earlier than the expiration of six calendar months from its birth 
{ibid., s. 1 (5)). 

(x) Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 16. For the mean¬ 
ing of “ medical practitioner.” see note (i), p. 471, ante. 

(o) That is, within a reasonable time (Z7 /o7»mm v. Nokes (1868), L. R. 6 Eq. 
621; Thomas v. Sokes (1894), 68 J. P. 672). 

(h) Vaccination Act of 1867 (30 & 31 Viet. o. 84), s. 17. • 

(e) Under section 29 or section 31 of tho Vaccination Act, 1867 ** 
(30'dc 31 Viot. c. 84); see pp. 480 et sea., post, 

(d) For form of declaration, see Vacematioil Act, 1907 (7 £dw. 7, o. 31), 
,eoned. 
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Sect. 4 . to the like effect, that he conscientiously believes that';(^coination 
Core of the would be prejudicial to the health of the child, and witlu|i seven 
Sick, and days thereafter delivers or sends by post the declaration to the 
fteventive vaccination officer of the district (^); The declaration is 
Measures, stamp duty (/). 


(c) Vcnxination hy Fuhlic Varcinatur. 

Visit at 940. The public vaccinator of the district must, if the ^jarent or 

child’s home, other person having the custody of a child so requires (f/), visit the 
home of the child for the purpose of vaccinating the child; and he 
must, if a child is not vaccinated within four calendar months after 
its birth (/t), visit its home, after at least twenty-four hours’ notice to 
the parent (i), and offer to vaccinate the child with glycerinated calf 
lymph, or such other lymph as may be issued by the Local Govern¬ 
ment Board (/r). There is nothing to prevent vaccination being 

performed by the public vaccinator at his surgery, or elsewhere 
than at the home if the person concerned so wishes, and it is pro¬ 
vided by the prescribed form of contract with a public vaccinator 
that it may be so performed in the case of a person other than a 
child, and, in the case of a child over a year old, if the parent or 
person having its custody so requests. 

Sabsequent ^ If, in the opinion of the public vaccinator, a child vaccinated by 
treatment. Jjigj requires medical treatment in consequence of the vaccination, 

he is required, if the parent or other person consents, to attend the 
child and prescribe any required treatment (1). 


Vaccination 941. The Local Government Board may by order, if in its 
eKcJttonai expedient by reason of serious risk of outbreak of 

circum- small-pox Or of other exceptional circumstances, require the 

stances. guardians to provide vaccination stations for the vaccination of 


(e) Such a statutory declaration is not made a defence for any person 
other than the declarant. The mother of a legitimate child would not, 
apparently, be protected after the death of her husband by a declaration 
made by him. As to her general liability, see note (s), p. 47fi, ante. The 
limitation of time for making a declaration is to be noted in its bearing upon 
those persons wlio may not *ho protected by a declaration whi(m has 
already been made. 

(/) Vaccination Act,*1907 (7 Edw. 7, c. 31), s. 1. 

( 9 ) ^ form is supplied by vaccination officers; see Vaccination Order, 
1898, Sched. IV. (16). . 

(h) The public vaccinator is informed by the vaccination officer as to 
this ; aee Vaccination Order, 1907, art. 6. 

(f) Notice should ordinarily be sent to the father, if alive ; see note («), 
p. 475 , ante. The form is pr^oribed by the Vaccination Order, 1898, art. 7, 
oched. V. Under art. 7 {ibid.) the public vaccinator is required generally 
to give twenty-four hours' notice where he visits at the request of the 
parent. TOie Local Government Board has been advised by the Law 
Officers of tlie (.'lovrn that such notices may be served by post by prepaid 
letter, which need not be registered. 

(A) ^Vaccination Act, 1898 (61 & 02 Viet. c. 49), s. 1 (2), (3). Glycerinated 
calf is provided free to public vaccinatots by the Local Government 
Board (se#f:|^te (A), p. 469, ante), and must be used if required by. the 
parent or person, The time for visits of a pttbUo vaooinatoru dealt 
with by i^^Vaccinntion Oi^, 1898, art. j. , 

(1) Vaociaation Order, 1907, Sohed. L; . * 
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chUdifeB with glyeetinated calf lymph or such other lymph as may s=ct. i. 
bo isohod by the Board, and modify, as respects the area to trhioh Care of the 
the f^taeiv applies, and during the period for which it is in force, the wd 
proyisiohs which require the public vaccinator to visit the home of wwenwe 
the child otherwise than on request of the parent (»i). HffeawwoB, 

; (d) Certijicates of Yrndnaltm. 

r'‘ 

942. A medical practitioner ( 71 ), who is not a public vaccinator Certificate . 
and who inspects a child to ascertain the result of vaccination, must, 

as soon as he has ascertained that the operation has been of sueco^Etd' 
successfully performed, deliver to the parent (o) causing the child to vficeijjMrtioii ‘ ■ 
be vaccinated a certificate of successful vaccination, in the proper 
form (p), and duly filled up and signed by him (q), and the parent 
must, within seven days after such ascertainment, transmit ( 7 -) the 
certificate by post or otherwise to the vaccination officer ( 5 ). 

943 . Every public vaccinator who has performed the operation Certificate 
of vaccination upon any child, and ascertained that it has been ppbhc 
successful, must, within seven days after such ascertainment, of successful 
transmit by post or otherwise a certificate of successful vaccination, Toccination. 
according to the prescribed form(0, or to the like effect, to the 
vaccination officer ( 71 ), and upon request must deliver to the 

parent (a) a duplicate of the certificate (b). 

Where it appears to tlio public vaccinator, upon personal examina¬ 
tion of any child resident in his district who has not been successfully 
vaccinated by him, that such child has been successfully vaccinated, 
he may, on the request of the parent (a), grant a certificate to that 
effect, and such certificate must be transmitted and has the same 
effect as if it \vere a certificate of successful vaccination by the 
public vaccinator who gave the certificate (c). No fee is payable by 
the guardians for such a certificate. 

944. If any public vaccinator or medical practitioner is of opinion Certificate of 

postponemeot 


(7») yacemation Act, 1898 (61 & 62 Viet. c. 49), s. 7. 

(7») For meaning of "medical priiciitioner," sec note (i), p. 471, 

\ o ) Aa to the meaning of " paient,” see note {«), p. 476, ante. 

(p) For form, see the Vaccination Order, 1907, Sened. II., E. As to the 
penalty for making a false statement in the certificate, see note (e), 
p. 478, post. 

(g) See note {%), p. 471. onte. 

(r) Vacoination Act, 1871 (34 & 35 Viet. c. 98), s. 7. 

Vaccination Acte, 1867 (30 & 31 Viet. 0 . 84), s. 23 ; 1871 (34 fis 36 Viot. 

0. ^), B. 6. 

(4) For iorm, see Vaccination Order, 1007, Sohed. IT., E. As to the 
ptoalty for making a false statement in the certificate, see a^te (e), 
p. 478, post. 

■ (a) Vacoination Act, 1871 (34 & 35 Viet. 0 . 98), s. 6. 

(a) As to the meaning of " parent," see note (a), p. 475, ante. 

■ (6) Vacoination Acf of 1867 (30 & 31 Viot.‘ o. 84), s. 21. For refusal to 
deliver a duplicate, a penalty not exceeding 20«. is incurred on su^moaia; 
ttonviotion {wid., a. 30). As to proceedings, see p. 480, post \ > 

VaeoinatioD Aet, 1871 (34 & 35 Viet. 0 . §8), 4. 12v uFcf jfomi <(4 

wtifteafte, see Vucoinktiun Order, 1907, I*. As tol&o penalty 

Iter’ inaMfig % false statememt lA the see note (s), p, 478, 
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that a child is not in a fit and proper state to he 0 Hdcec»full; 
vaccinated he must forthwith (d) give a certificate, .eidled a 
“ certificate of postponement of vaccination,” under his hand («), 
according to the prescribed form (/), or to the like effect^ t^t 
the child is then in a state unfit for suocessfal vaccination 
Such certificate remains in force for two calendar months, and is 
renewable for successive periods of two calendar months until a public 
vaccinator or medical practitioner deems the child to be in a fit 
state for successful vaccination, when the child must, with all 
reasonable dispatch, be vaccinated, and the certificate of successful 
vaccination duly given, if warranted by the result (gr). 

The public vaccinator must not vaccinate a child if, in his 
opinion, the condition of the house in which it resides is such, or 
there is or has been such a recent prevalence of infectious disease in 
the district, that it cannot be safely vaccinated, and in that case he 
must give a certificate of postponement of vaccination (/t), and 
forthwith (1) give notice of the certificate to the medical officer of 
health for the district (k). 

If any public vaccinator or medical practitioner finds that 
a child whom he has three times unsuccessfully vaccinated is 
insusceptible of successful vaccination, or that a child has already 
had the smalhpox, he must give a certificate under his hand 
according to the prescribed form (1), or to the like effect, and the 
parent (»h) or person having the custody of such child is thenceforth 
not required to cause the child to be vaccinated (n). 


Transmission 945. Every certificate of a child being unfit for or insusceptible 
to vMcuiatmn successful Vaccination, if given by a public vaccinator, must be 
oflicer. transmitted (o) by him, and if given by any other medical 

prtictitiouer must be transmitted by the parent (m) of such child, to 
the vaccination officer, by post or otherwise (p), within seven days 
after the examination of the child upon which it is founded, and the 
public vaccinator must, upon request, and without fee or charge, 


(d) As to the meaning of “forthwith,” see note (a), p. 475, ante. 

(e) A person who wilfully signs a* false certificate or duplicate is guilty 
of a misdemeanour, puniehabl4^ on conviction on indictment to imprison¬ 
ment with or without hard labour for any term not exceeding two years, 
or to a fine, or to both; see Ferju:^ Act, 1011(1 & 2 Geo. 5, c. 6), ss. 5 (a), 
15 (2), 17, repealing, in part, the Vaccination Act of 1867 (30 & 31 Vjet. 
c. 84), i. 30. 

(/) See Vaccination Order, 1907, Sohed. II., B. 

(a) Vaccinatilou Act of 1867 (30 & 31 Viet. c. 84), s. 18. 

(n) For form of certificate, see Vaccination Order, 1907, Sched. 11., C. 

ii) See note (a), p. 475, ante. 

(k) Vaccmation Act, 1898 (61 & 62 Viot. c. 49), s. I (4). For the pre* 

' scribed form of notice, see Vaccination Order, 1898, Sched. Y., P. 

(l) Vaccination Order, 1907, Sohod. II., O. As to the penally for making 
a false statement in the certificate, see note (e), tupra. 

(m) For definition, see note («), p. 476, ante. 

in) Vaccination Act of 1867 (30 & 31 Viot. o. 84), a. 20. 

(o) “ InatesCd of being delivered by lum to the parent,” as is still required 
to be done by Vaccmation Act of 1867 (30 & 81 Viot. O; 84), sa. 18, 
where the eevtisoik^ ia given by any other medical pzaetitioner. 

(p) “ As. if it were a certificate of successful vaooiuation ” j see Vaecljtiar 

tIon Act of 1887 (30 & 31 Viofc e. Bih «. ^ t 
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deliver to the pareiit a duplicate of auj such certificate so 
transmitted {q). There is no provision requiring the transmission 
to the vaccination officer of a certificate that u child has alreadj^ had 
the small-pox-; and therefore a parent to whom such a certificate 
has been delivered by a medical practitioner and who does not 
transmit it commits no offence (v). 

946. No fee or remuneration is to be charged by the public 
vaccinator to the parent or other person for any certificate or 
duplicate certificate, nor for any vaccination done under his 
contract, nor is he entitled to payment under his contract for any 
vaccination in respect of which he has been paid by the parent or 
other person for whom or on whom it is performed; and if he 
receives payment under his contract he is not entitled to recover 
payment for the vaccination from any other person (s). 

947. Where any person is revaccinated on his application by the 
public vaccinator without charge, the public vaccinator must deliver 
to him a notice requiring him to attend at the same place on the 
same day in the following week, in order that he may bo inspected 
and the result of the operation ascertained, and stating that in 
default he will be liable to pay a fee for such revaccination of 
2«. 6tf. (t). The public vaccinator, if required, must deliver to the 
person revaecinated a certificate of the result of the operation (t). 
If such person fails to comply with such notice or to permit the 
public vaccinator or his deputy to ascertain the result of the opera¬ 
tion, he is liable to pay the above-mentioned fee as a debt due 
from him to the guardians; all such fees must be paid to the 
guardians, and all expenses incuri’ed in such revaccination are to be 
paid by them (t). 

948. The vaccination, or the surgical or medical assistance 
incident to the vaccination, of any person performed or rendered 
by a public vaccinator is not to be considered to be parochial 
relief, alms, or .charitable allowance to such person or his parent, 
and no such person or his parent is by reason thereof to be 
deprived of any right or privilege, or bo subject to any disability 
or disqualification(u). 

949. The clerk of any sanitary authority which maintains a 
small-pox hospital must keep a list of the names, addresses, ages, 

(q) Taooination Act, 1871 (34 & 35 Viet. c. 98), a. 7. Every person who 
contravenes the proAusion is liable on snnim^ oenvietion to a penalty 
not eseeeding 20«.; and every person who wilfully signs a false eertrheate 
or dopHoate is guilty of a misdemeanour, and is liable to fine nr to 
imprisontnent with or without hard labour for a period not exceeding two 
years {ibid.)’, see Perjury Act, 1911 (1 &; 2 Geo. 5, o. 6), s. 5 (a); and see 
note (e), p. 478, ante. As to proceedings, see p. 480, post. 

(r) Broaddmd v. Holdsuom. (1677), 2 Ex. D. 321. 

(•) Vaeoination Act of 1867 (30 & 31 Viet. o. 84), a. 22. . 

(t) Vaccination Aot, 1871 (34 & 86 Viet. o. 98), a. 9. The fe^ Add 
ttQieiiaea are to be paid to and out of the common rand or, in Londoni the 
common poov fund; ace p. 470, ante. 

i») Vaeoination Aot of 1807 (SO 8c 31 Viet <t. 84), a. 26. Aa to parochial 
. tte title Poor L4W» Vnl pp. 863 et teg. 
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and condition as to Viicciiiation of all paiicuts, such entidos being 
made on admission, and must at all reasonable times allow-searches 
to be made therein, and upon demand give a copy under hii^hand, 
or under that of his deputy, of every entiy, on payment of a f$e 'Of 
6d. for each search and M. for each copy (a). 

(iv.) Proeenlings lujainst Offendert, 

950. Every parent (&) or person having tho custody of a child 
who neglects to cause it to be vaccinated (c), or, after vaccination, 
to be inspected (d), and does not render a reasonable excuse for 
his neglect, is liable upon summary conviction to a penalty not 
axceeding 20s. (e). 

951. Any person may take proceedings; but the specific duty of 
doing so lies upon the vaccination ofiicer(/), subject to his discretion 
whether he sliall at the time pioceed undcjr the above provision (fj) 
for a penalty or under the subsequent provision(/*) for an order to 
have the child vaccinated (i). The matter of information does not 
arise until the expiration of the permd of six calendar months 
allowed from the birth of the child for its vaccination (/c), and 
the twelve months’ limitation for taking proceedings begins from 
such expiration (1). 

952. In any prosecution for neglect to procure the vaccination of 
a child, it is not neceasai-y to prove that the defendant had received 
notice from the registrar or any other officer of the requirements of 


(a) Vaccination Act, 1898 (61 & 62 Viet. c. 49), s. 8. 

(b) Soo note (»), p. 475, ante. 

(c) Sec p. 475, ante. 

(d) There ia now no other express provision requiring a child after 
vaccination to he “ inspected ” ; but such inspection is necessary to secure 
successful vaccination. 

(c) Vaccination Act of 18C7 (.30 A. 31 Viet. c. 84), s. 29. *As to proooilure 
before courts of summary jurisdiction, see title Magisteates, Vol. XIX., 
pp. 689 et feq. 

{f) See Vaccination Order, 1898, Sched. IV. (6) (d). It is tho duty of the 
vaccination oliicer, by virtue of his appointment as such, i\ithout directions, 
general or special, from the guardians, at any time, and notwithstanding 
their directions not to prosecute in certain specified cases, to institute pro¬ 
ceedings for offences under, this provision tMoore v. Keyte, [1902] 1 K. B. 
708). 

(o) I,e., the Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 29. 

(a) I.e., 4bid., s. 31 ; see pp. 481, 482, pout. 

(t) If a conviction ioi a penalty under the Vaccination Act of 1867 (30 dc 31 
Viet. o. 84), B. 29, is obtained, procoedipgs on account of the same child 
cannot, until it is four yours old, he taken under ibid., s. 31, for an order 
directing it to be vaccinated ; see p. 484, poet. 

(k) See p. 475, ante. 

(l) Langridge v Uobbe, [1901] 1 E. B. 497. As to the time limit, see 

poet. The vaccination oilicer is directed, if he has not witl^ the 
Wsle^'Bmited ffecoived a statutory declaration of oouBoientious objeotioh 
(see p. 47'S» and, at the end of seven days the eviration of ^ 
months jCrohi'>$be birth of a child, has not receivea any of the statnthiV 
certificates (sse pp. 477 et 8eq./mie), forthwith to notice in the preseribea 

form requiring tho child to bo vaOcinated fourteen days, atn^.hiik^ 
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the law in this respect (m), but the production of any certificate of *■ 

postirongment (»), or of insusceptibility, or of the child having Care of the 
had small-pox (o), or the register of vaccinations (p), in which the ^tefcand 
certificate of successful vaccination of the child has been duly WveTOve 
entered, is a sufficient defence, except, in regard to the certificate of ®*a^«s. 
postponement of vaccination, where the time allowed has expired Certificates, 
before the information has been laid (q). * * 

What constitutes a reasonable excuse is a matter for the deter- Beasonabla 
mination of the court; and although to substantiate proceedings 
proof is not required of the public vaccinator having visited the 
home and offered to vaccinate the child, yet upon the question of 
reasonable excuse it may be material to consider whether there has 
been such a visit (r). 

Where conscientious objection has not been evidenced in the Conscientioas 
statutory manner (s), the defendant’s defence that he believed that 
vaccination would be injurious to his child is one which the court is 
bound to consider (t). , 

A medical certificate given the day before the hearing that a child Medical 
eleven months old was then unfit to be vaccinated is no excuse for 
neglect during the statutory period of six months (u). 

A person cannot be twice convicted under the same ijrovision in Previous 
respect of the same child (a). conviction. 

953. Where a person is charged with the offence of neglecting to Conviction fo» 
cause any child to be vaccinated, and on the defence made by him offence**'^** 
it appears to the justices that he is not guilty of such offence, but 
is guilty of not transmitting any certificate with respect to the 
vaccination of such child (b), the justices may convict him of the 
last-mentioned offence in like manner as if he had been charged 
therewith (c). 


954. If any vaccination officer (d) gives information in ^;riting Order for the 
to a justice of the peace that he has reason to believe that a child 


of child under 
~ fourteen 


default, to take proceedings for the enforcement of the law ; see Vaccina- years, 
tion O^ers, 1898, Sohed. IV. (6) (d); (No. II.) 1907. 

(ot) See note (p), p. 475, ante. 

(n) See p. 477, ante. 

(o) See p. 478, ante. 

(p) See p. 474, ante. 

Iq) Vaccination Act of 1867 (30 & 31 Viot- o. 84), h. 34. As to the time 
sa allowed, see p. 478, ante. 

(r) Moore v. Keyte, [1902J 1 K. 11. 768. 

(«) See p. 476, ante. 

(f) jRwtfor V. Norton (1892), 67 J. P. 8. 

(n) Hinda v. Sham (1903), 88 L. T. 867. 

(a) Black v. Epping Union Ouardiana (1884), 49 J. P. 19; and see 
p. 484, post. 

(b) See p. 478, ante. 

(e) Vacdnalion Act, 1871 (34 & 36 Vice. o. 98), ». 11. 

(a) Ibid., a. 6. A vaccination officer requires no special authority to 
institute proceedings {Bramble v. Lowe, [1897] 1Q. B. 283} ; seqalso note(/), 
p. 480, ante. His appointment as vaccination officer is sufficient antitotito, 
and may be proved by the minute book of the nuardians containing the 
itUuntes of his appointment and the consent m the Local Government 
Board {RtUghtr. HalliweU (1874), L. B. 9 Q. B. 412; Bramble ▼. Lowe, 
enmra), Ilie clerk to the guardiaok is required to famish the voeeination 
olacee with a copy of the resolution appointing himr ugned by the chairmau 
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under the age of fourteen, who or whose parent (e) is within, ihd 
union or parisli fur which the informant acts, has not been suceesBc 
fully vaccinated, and that he has given notice (/) to the parent ot 
person having the custody of such child to procure its being vacci« 
nated, and that this notice has been disregarded (p), the justice may 
summon such parent or person to appear with the child before him 
at a certain time and place (/^). 

- 955. Upon the appearance, if the justice finds, after such exami¬ 
nation as he deems necessary, that the child has not been vaccinated, 
or has not already had the small-pox, he may, if he sees fit(i), 
make an order under his hand and seal (&) directing such ohild to be 
vaccinated within a certain time (f); and, on the hearing, the justice, 

of the meeting at which the appointment was made, or of the ensuing 
meeting ; or, in the case of an appointment before the Ist January, 1898, 
with a copy of the resolution under seal of the guardians ; see Vacciuatiou 
Orders, 1898, art. 12 ; 1907, art, 0. For the purpose of the twelve months* 
limitation of proceedings (see p. 480, ante, and see p. 485, post), the matter 
of information arises immediately after tiie expiration of the notice to the 
parent or other person subsequently referred to in the text, sujtra, so that 
where on the 10th May, 1872, a notico to procure vaccination within four¬ 
teen days was disobeyed, an information laid on the 24th June, 1873, was 
too late, but a fresh notice could have been given on which to hose an 
information within the limited time {Knight v. Hnlliwell (1874), L. B. 9 Q. B. 
412). Pi'ocoeditigs have been held not to be bad because the child was 
between six and eighteen months of age {Bowden v. Toll (1901), 85 L. T. 
486). 

(e) Vaccination Act, 1871 (34 & 36 Viet. c. 98), s. H. 

(/) A form of notice has been prescribed by tlie Local Government 
Board; see Vaccination Order, 1898, Sched. V., Form K. Ibid., Sched, IV. 
(6) (d), as amended by the Vaccination Order (No. II.), 1907, provides for 
its use ; and see note (I), p. 480, ante. But no particular form of notice 
seems necessap^ {Tebb v. Jones (1877), 37 L. T. 676). 

(y) The notice need not be served in any particular way so long as it 
reaches the parent or other person {Holloway v. Coster, 11897], 1 Q. B. 
346). The Local Government Board was advised by the j^^aw Ofificers of 
the Crown in 1901 (Circular to Guardians, dated 17th September, 1901) 
that it is sufficient if the notice is served by post by prepaid '.ettev, 
which need not he registered ; that upon the hearing of a summons it was 
not necessary in the first instance to*prove that any such notice was in fact 
given ; and that, if any such proof is required by the justices, the service 
of the notice would be.primd fade established by showing it was sent to 
the defendant properly addressed, prepaid, and posted, and its eontents 
might be sufflcieutly proved by verbal evidence. 

(a) Taoeination Act of 1867 (30 & 31 Viet. c. 84), s. 31. 

(t) The justice must act judicially and nut by way of caprice ; he cannot 
arbitrarily and illegally refuse to exercise his discretiou ; see B. v. Bottler 
(1864), 4 B. & 8 959 ; title Maoistbatks, Vol. XIX., p. 658. A Special 
case cau he stated on the order of the justice {Holloway v. Coster, sitma, 
as reported 66 L. J. (q. b.) 293); and see title Maoistbatbs, Vol. XIX., 
pp. 660 it eeq. 

{k) In HvMer v. Moorhouse (1903), 68 J. P. 134, an order under the hmid 
only of a justice ^vas made, and a summons for non-coffipliance withdrawn 
on objection taken that the order was not under seal. Subsequently 
A Itesh orders was made, with an extended time for oompUance, under 
the handMlld seals of two justices who were sitting at the court wb^ 
the first j^de, and, in due course, a summons, for noA-eomphu^oevflt); 
the Ment& 'Mdear was ia^ied* It was held that the second order wag.ste 
invalid, aajfe waa not a drawSsg-np of the .ordeV^ oi the court at theheiHsiBg. 

(2) VuoeiniAionActof 18e7<3(14t31-Vuilk4e^)>.^3I«. If thwjostioe.tt^ 
nf opinion Aat the person .was refaseato'inelgi.,. 
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who nedd not be the justice ^ho issued the duihmons (m), tany pro* 
oedd ftnd issue an order, although neither the child (-a) nor the^ defen* 
dant(o) appears. A parent (p) who fails to produce a (diild 'when 
required bj the summons is liable on summary conviction to a 
penalty not exceeding 20«, (q). 

The failure of the public vaccinator to give the required notice to 
the parent of his intended visit, or to visit the home of the child (r), 
is no answer to proceedings for an order directing the child to be 
vaccinated («). 

956. If at the expiration of the time specified in the order the child 
has not been successfully vaccinated, or has not been shown to be then 
unfit to be vaccinated, or to be insusceptible of vaccination, the person 
upon whom such order has been made must be proceeded against sum¬ 
marily (t), and, unless he can show some reasonable ground for his 
omission to carry the order into effect, is liable to a penalty not 
exceeding 20«. (a). The burden of proof that an order has been 
disobeyed lies upon the prosecution (6). 

The offence is disobedience to the order of the justice, and the 
provisions (c) concerning the production of certificates or register 
do not apply (^^); but the neglect of the public vaccinator, on 

any order for the vaccination of tho child, he may order the informant to 
pay such person a sum as a fair compensation for his expenses and loss of 
time in attendance (Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 31). 
If an order for vaccination is made, the defendant may be ordered to pay 
the informant’s costs (Summaiy Jurisdiction Act, 1843 (11 & 12 Viet. 
0. 43), 8. 18) ; and the payment maybe enforced by distress, and imprison¬ 
ment in default of distress {B, v. Burrows, Ex parte WUson (1897), 01 
J. P. 724) ; and see title Magistrates, Vol. XIX., pp. 602 et seq. 

(m) Southcombe v. Yeovil Union Guardians, [1897] 1 Q. B. 343. 

(n) Dutton v. Atkins (1871), L. B. 6 Q. B. 373. 

(o) In pursuance of the applied provisions of the Summary Jurisdiction 
Act, 1848 (11 & 12 Viet. o. 43), s. 13 (sen p. 485, post) (B. v. Cinque Ports 
Justico (1886), 17 Q. B. D. 191); and sec title MaglstrateS, Vol. XIX., 
pp. 595 et seq. 

(p) For definition of “ parent,” see note (a), p. 476, ante. 

(q) Vaooinution Act, 1871 (34 & 35 Viet. o. 98), s. 11. 

(r) See p. 476, ante. 

(a) Pym v. Wilaher, [1901] 2 K. B. 800 ; Bowden v. Toll (1901), 86 L. T. 

86. 

(f) The vaccination officer may take proceedings without any directions 
of the guardians (B. v. BrocUehurst, [1892] 1 Q. B. 566); see also note (/), 
p. 480, onto. 

{a) Vaccination Aot of 1867 (30 & 31 Viet. o. 84), s. 31. He cannot be 
fined more than once in respect of the same order (S. v. Portsmouth Jastiees, 
[1898) I Q. B. 491); nor may a second order be made in i-espect of the same 
child on a person previoiwly convicted ; see the text, injfra. ' 

(b) The deposition of the vaccination officer that he has not received any 
of the statutory oertifloates (see pp. 477 et seq., ante) is primd faeie proof 
[Oe>er v. Harwood, [1900] 1 Q, B. 803). 

(C). See Vaccination Act of 1867 (30 & 31 Viot. 84), s. 34; and see p. 481«' 
ante'. 

-See AUen-v. Worthy (1870), L. R. 6 Q. B. 163, per Gocxb,ubbI'' 
a* p>'l72, wbere he said “the offence under a. 31 ia 0iat oi disobeyf&g 
tlw‘Order of the justice. The offence to whiob^a^rtifieate is on ailsWer 
oUiAer 34 is 4hat c4 neglecting to procure tbb Ihsoeinatidn of the child.' 
lIuli'JliMKWSi'tliat what is enaeted in e. 84 has rofeienee to as. 15, .16 and 
to a, 31, , . . It |a fep the justiod, thfireloiv. in determining 
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Sbot. 4. requisition, to visit the home for the purpose of vaccinating the 
Core of the child {e) might be a reasonable ground for omission to carry the 
Sick, and order into effect (/). 

Preventive 

Measures. 957. Where a parent or person has been convicted of neglect 
Rep^b^ to procure vaccination (g), no other proceedings can be taken 
prc^utiofis against him on account of the same child until it has reached the 
ptolubitcd. age of four years (h) ; nor may an order directing a child to be 
vaccinated (i) be made on any person who has previously been 
convicted of non-compliance with a similar order relating to the same 
child (/c). 

Costa and 958. The reasonable costs and expenses incurred by the vaccina- 
tion officer in any p^’oceodings taken by him (f), including the 
reasonable costs of obtaining necessary legal assistance, must be 
paid by the guardians («t). The vaccination officer must when 
required by the guardians give them full information as to any 
legal proceedings he takes (/t); and any sums recovered by him from 
a defendant in respect of costs or expenses or penalties must be 
paid by him to the treasurer of the guardians within seven days 
after receipt (o). 


whether an order shall bo mado under s. 31 to consider the effect of any 
certificate.” 

(e) Sec p. 476, ante. 

If) “ Upon the question of reasonable excuse it may be very material 
to consider whether there has or has not been a visit ” {Moore v. Keyte, 
[1902] 1 K. B. 768, per Lord Alverstone, C.J., at p. 774). But where, 
before the duty of visiting the homo was imposed upon the publio 
vaccinator, that officer attended half-yearly at a vaccination station, tho 
fact that there had been no attendance during the time limited for com- 
])liance with an order of a justice was held to be no ground for omitting 
to obey the order, since the child might have been vaccinated before 
{Franctsv. Smith (1894), 68 J. P. 429). 

(g) See p 480, ante. 

(a) Vaccination Aci, 1898 (61 & 62 Viet. o. 49), s. 4. 

(t) See p. 482, ante. 

(k) Vaccination Act, 1898 (61 & (J2 Viet. c. 49), s. 3; compare p. 481, 
ante. But this docs not pref^ont a second order being made when a 
summons for non-compliance with a previous order has been dismissed 
(B. V. Trafford, [1900] Local Government Chronicle, p. 224); and see 
note («), p. 483, ante'. ^ 

(2) It is his duty to prosecute offenders ; see note (/), P- 480, ante. 

(m) Vaccination Order, 1898, art. 20. Where the officer honestly con¬ 
siders legal assistance is necessary the court will not overrule his decision, 
and the guardians must pay (Hitchcock v. Wandeworth cmd Clapham 
Guardians, Cheshire v. Same (1904), 68 J. P. 348); and the obligation of 
the guardians to pay reasonable legal costs is enforceable by mandamus 

' (B. V. WeU^borough Union Ouardiaria (1903), 68 J. P. 179). 

(n) Vaccination Order, 1898, art. 27. 

(o) Sic in the Order. But as there is no direction in the Vaccination 
Acts (for a list ot which see note (t), p. 468, ante) for the payment of 
penalties, thfy arc therefore payable in accordance with the applied 
provisions .of the Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), 

? a. 31 ; and ,Aee title MAaisTRATES, Vol. XIX., pp. 604, 628. When 
i recovered hdfore a metropolitan police magistrate they ue to be paid te 
i the BeoeiVAr for the Metroptditan Police DistnotfMetropolitan Police Courti 
C Aet. 1839 (2 ge 3 Viot. c. 7}). a, 47) ; a«4 s^e Utiie Pofjqs, Vp). 

\ pp. 468, 476. • 
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969. The Summary Juriadiction Acts(jp) apply to all proceed- 
iiig8(g), andthe justices for the county, city, liorough, or other place 
where the offence has been committed have jurisdiction to hear and 
determine the complaint, and where a union or j^arish is comprised 
in several jurisdictions the complaint as to any matter arising in 
such union or pariah may be heard and determined in any one of 
such jurisdictions (/■). 


Bbot. 4. 

Care of the 
Sick, and 
Preventive 
Measures. 

Applic%tioa 
of Summary 
•Fiirisdiction 


960. Any complaint may be made and any information laid for 
an offence at any time not exceeding twelve calendar months from Timelimit, 
the time when the matter of such complaint or information arose 
and not subsecpiently (s). The period of limitation runs from the 
time when the cause of complaint or information first arose (t). 


961. The defendant in any proceedings may appear by any Appearance, 
member of his family or any other person authorised by him for 

the purpose (a). 

962. Persons committed to prison on account of non-compliance Treatment of 
with any order or non-payment of fines or costs must be treated in pnsoners. 
the same way as first-class misdemeanants (u). 


Sub-Shot. 5 .—.!/«/h ncs (»7). 

963. Any woman who, not being certified (/»), takes or uses the Use of title 
name or title of “ midwife,” cither alone or in combination with any uncertifial 

_ person. 

(p) Tho Summaiy Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 11, 
which provides that prosecutions must be commenced wnthin six months 
of an offence, is excepted, being replaced by tbe provision in tho text, 
supra, imposing a twelve months’ limitation. For proceedings before 
courts of sumimiry jurisdiction, see title AIagistbates, VoI. XfX., 
pp. 589 et seq. 

(tf) By tho Perjury Act, 1911 (1 & 2 Geo 5, c. 6), s. 16 (3), pro- 
ceedings for malviiig false si.atemonts may. wlioie not punishable only on 
Biimmaiy conviction, be taken under that Act, or under the provisions 
referred to in note {q), p. 479, arde. 

(r) Vaccination Act of 1867 (30&31 Viet. o. 84), s. 33. All prosecutions 
by the guardians or tho vaccination oillcer are deemed to be within 
the Poor Law Amendment Act, 1844 (7 & 8 Viet. o. 101), s. 59, and the 
Union Chargeabihty Act, 1865 (28 & 29 Viet. c. 79), s. 9, under which the 
costs and expenses are to be charged to the common fund ; and see title 
PooK Law, Vol. XXII., pj). 540, 549. But as to a parish for which 
there is a separate board of guardians, and a parish or union in Loudon, 
see p. 470, auie. 

{«) Vaccination Act, 1871 (34 & 35 Viet. c. 98), s. 11. The limitation 
appfies within the Metropolitan Police District {Miller v. Bhind (1873), 29 
L. T. 29). 

(f) See p. 480, ante. 

(tt) Vaccination Act, 1871 (34 & 35 Viet. c. 98), s. 11. 

(v) Vaccination Act, 1898 (61 & 62 Viet. c. 49), s. 6; and see title 
Pbisors, p. 247, ante. 

(o) As to midwives generally, see title Medicine and Pharmacy, 

Vol. XX., pp. 366 et seq, • 

(&) I.e., certified under the Midwives Act, 1902 (2 Edw. 7, o. 17). Aft to 
the piinted copy of the roll of midwives under the Mid wives Act, 1902 
(2 Edw. 7, 0 . 17), the original of which is kept by the secretary appointed 
by the Central Midwives Board, being evidence of certification, see ibid . 

8. ?; title Medicine and Pharmacy, Vol. XX., p. 369. The obtaining of, 
or aa attempt to obtaiUi a certificate by false representation is punishablv 
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other word or words, or any name, title, addition, or description 
implying that she is so certified or is a person specially haalified 
to practise midwifery, or is recognised by law as a midwife, is, 
punishable summarily by a fine not exceeding £5 (c). 

964. Every certified midwife must, before practising as a paid- 
wife in any area, give written notice of her intention to do so to the 
local supervising authority (d), and give a like notice yearly in 
January whilst she continues to practise in such area. The notice 
must contain the particulars required by the rules framed by the 
Central Midwives Board (c) to secure the identification of the 
midwife, and, if she omits to give any sucli notice, or knowingly or 
wilfully makes, or causes or procures any other person to make, 
any false statement in any such notice, she is punishable summarily 
by a fine not exceeding £5 (/). 

965. Offences punishable summarily may be prosecuted by the 
local auporvising authority (<;), and the expenses are defrayable by 
the council of the county or county borough in which the prose¬ 
cution takes place (/f). A woman aggrieved by any determina¬ 
tion of a court of summary jurisdiction may appeal to quarter 
sessions (i). 


Skct. 5.- Cleansing of the Pcrt'in. 

ScJB-SaCT. 1 .—Public Baths and Waahhovara. 

(i.) Baths and Waahhomea Acts. 

966. The powers of local authorities to provide facilities for 
promoting cleanliness of person and clothing among the inhabitants 
of their districts depend mainly upon the provisions of a series of 

on conviction on indictment by imprisonment for any term not exceeding 
twelve months, or to a fine, or both ; see Perjury Act, 1911 (1 & 2 Geo. 6, 
0 . 6 ), 8 . 6 . 

(c) Midwives Act, 1902 (2 Edw. 7, c. 17), s. 1 (1). As to procedure before 

courts of summary jurisdiction, see title Magistrates, Vol. XIX,, pp. 689 
et seq, * 

(d) N.T.mely, the council of-a county, or of a county borough (Midwives 
Act, 1902 (2 Edw. 7, o. 17), s. 8), or the body to whom the powers of the 
council have been delhgated {ibid., ss. 9—11); see title Medicine and 
Pharmacy, Vol. XX., p. 368. The notice must be given to the authority 
of the, area in which the midwife usually resides or carries on her practice, 
and the like notice must be given to every other authority within whose 
area she at any time practises, witliin forty-eight hours after she oommenoes 
to do sd (Midwives Act, 1902 (2 Edw. 7, o. 17), s. 10). Expenses under the 
Act are payable out of the county fund (see title Locae Government, 
Vol. XlX., p. 368), or out of the borough fund or rate {ibid., p. 319), as the 
case may be (Midwives Act, 1902 (2 Edw. 7, o. 17), s. 15). 

(fl) As to these rules and the Central Midwives Board, see title Medicine 
AND Pharmacy, Vol. XX., pp. 366, 367. The English Branch Council 
occupies the place of the General Medical Conuoil for all putposos of the 
Midwives Act, 1902 (2 Edw. 7, o. 17); see ibid., s. 17. 

(/) Ibid . fB . 10. 

(o) See Apte (d), mpm. 

{%) HiMyes Act, 1902 (2 Edw. 7 o. 17), s. 13. As to iho fund ovt.«f 
whiim' fbe^«li:^nBes are' to be paid, see note (d), supra. 

(i) Mi4tti»^es Act, 1903 (2 Edw. 7, o. 17), b. 14. As to such appeals Jie 
qnarter ifettfons, see title Maoistbates, Vel. XIX., pp. e42---06o, , 
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euactiuents known as the Baths and Washhouses Acts (Ic), wiiiefi 
are only optative in a particular district when they have beeh 
adopted in the prescribed manner by the local authority of that 
district. 

The Baths and Washhouses Acts (k) can only be adopted as a 
whole; there is no power to adopt only a particular Act or a par¬ 
ticular section of an Act, but, on the other hand, there is no obliga¬ 
tion on the adopting authority to provide every accommodation 
authorised by the Baths and Washhouses Act8(/c). There is no 
provision for the abandonment of the Baths and Washhouses 
Acts (k) when once adopted, but unnecessary baths and washhouses 
may be sold (0- 

(ii.) AdopHng and Executing Authorittee. 

967. The Baths and Washhouses Acts (k) may be adopted in a 
metropolitan borough (m) by a resolution of the borough council; 
and, where the Acts adopted before the appointed day under the 
London Government Act, 1899 (ji), do not extend to the whole' 
borough, they may be adopted in the rest of the borough as if it 
were a separate borough and the borough council were the council 
thereof (o). The borough council is the authority for executing 
the Baths and Washhouses Acts(/i), whether adopted before the 

(fc) These Ac<» are the Baths and Washhouses Acts, 1840 (9 & 10 Viet, 
o. 74), 1847 (10& 11 Viet. o. 61). 1878 (41 & 42 Vict. e. 14), 1882 (45 & 40 
Viet. o. 30), 1890 (59 &; 60 Vict. o. 59), and 1899 (62 & 63 Viet. c. 29). 
They are frequently referred to in tins section of tins title as “the Baths 
and Washhouses Acts ” In the Acts nicauings are assigned to expressions 
as follows, unless there be something in the subject or context repugnant 
to such construction :—“ Borough ” means city, borough, port, Cinque 
Port, or town corporate; “ clerk ” means, as regards an incorporated 
borough, the town clerk, and, as regards a parish, the clerk appointed by 
the commissioners ; “ commissioners " means tbe commissioners appointed 
for any parish, and for the time being in office and acting as suon com¬ 
missioners ; “justice *’ means justice of the peace for the county, riding, 
division, liberty, borough, or place where the matter requiring the 
c.ognisauce - of justices arises; “lands” means lands, tenements, and 
hereditaments, of wliatsoever nature and tenure; “parish’’ means not 
only every place having separate overseers and separately maintaining its 
own poor, but also every place maintaining its own poor and having a 
vestry ; “ ratepayers ” moans all persons lor the time being assessed to 
and,paying rates for the relief of the poor of the parish ; words importing 
the masculine gender include the feminine; words of the plui'aJ number 
include the si^ular, and words of the singular number include the plural 
(Baths and W^hhousea Act, 1846 (9 & 10 Vict. o. 74), s. 2); “ covered 
swimming bath ” means a swimming bath protected by a roof or other 
covering from the weather (Baths and Washhouses Act, 1878 (41 & 42 
Vict. 0 . 14), B. 1). Provisions with respect to the same subjcct-imitter, 
but gS more limited scope, are also contained in the Towns Improvemeah 
Clauses Act, 1847 (10 & 11 Vict. o. 34), ss. 136—141, which are incorpo- 
fated, with many local improvement Acts; see title Local Govbbnmxnt. 
Vol. XfX., p. 328. These provisions are meaiioned in tbe appropriate 
places. 

(Q See p. 493, post 

(m) “ In like manner as in a borough outside London, and not otherfiisa '/i 

see Loudon ^vemment Act. 1^9 (62 & 63 Viot. p, i4),a|^4{4)i4hee0^t 
of the provision b^g as stated ia the text, aupra^ ' 

(n) . 6^5 4 p 63 Vict,o. 14. , . 

(e) London Government Act, 1899 (62 & 63yiot,.o. )4), ss, .4,C4}» 34 { 
and y» title Mstbopolis, VoL XX., p. 405. 
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appointed day or not(rt). Where the Baths and Washhouses Aots (h) 
are in force in part only of a borough, counoillors representing 
wards where they are not in force are not to be members of any 
committee of the council appointed for the purpose of the Aots (<;). 

968. The Baths and Washhouses Acts (6) may be adopted, by 
resolution, in a municipal borough or other urban district by the 
council of the borough or district (d). ' The council is the executing 
authority within its district (e). 

969. In a rural parish the parish meeting has exclusively the power 
of adoption (/). There is no power to adopt for part of a pari8h((^). 
The resolution for adoption must be carried by at least two-thirds 
of the votes given at the parish meeting, or, if a poll is taken, of 
the parochial electors who vote (h). A copy of the resolution of 
adoption, extracted from the minutes of the parish meeting, or, if 
there is a poll, of the declaration signed by the returning officer 
that the proposal to adopt the Baths and Washhouses Acts (b) was 
carried by the requisite majority of votes, must be sent to the 
Local Government Board (i) for ics approval, and upon such 
approval being signified the Baths and Washhouses Acta (b) come 
into operation in the parish (ff). 

If the parish has a parish council, the authority for executing the 


(a) London Government Act, 1899 (92 & 63 Vict. e. 14), ea. 4(1), (2), 34. 
As to the transfer to metropolitan borough councils of the powers of 
vestries, district boards, and commissioners for public baths and wash¬ 
houses, see title Metropolis, Vol. XX., pp. 402 et seq. Tlie London 
(Adoptive Acts) Schome, 1900, approved by Order in Council dated 
7th August, 1900 iStat. It. & O. Ilev., Vol VllI, London County, p. 28), 
which was made in pursuance of the London (iovernmont Act, 1899 
(62 & 83 Vict. c. 14), provided for the abolition of commissioners, the 
transfer of their powers, duties, property and liabilities, and their existing 
oificers, to tho metropolitan borough councils and for olher administra¬ 
tive aiTangements. A member of a metropolitan borough council is not 
personally liable for anything done under the Baths and Washho’isea Acts 
(Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 29; London 
Government Act, 1899 (62 & 63 Vict. c. 14), s. 31 (2)). 

(b) See note (4), p. 487, dnte. 

(o) London (Adoptive Acts) Scheme, 1900, art. 6. 

(d) As “ the urban authority ” (see Public Health Act, 1876 (38 & 39 
Vict. c. 6.6), s. ’10), which, in a borough, is the mayor, aldermen and 
burgesses, acting by the council (ibid., s. 6), and, in other urban districts, 
the urban dis1;rict council (see the Local Government Act, 1894 (66 & 67 
Viet. o. 73), 8. 21; p. 372, ante ; title Local Government, Vol. XIX., 
p. 262). Into the definition in tho Public Health Act, 1876 (38 & 39 Vict. 
0 . 65), s. 4, of the “ Baths and Washhouses Acts," as meaning the Baths and 
Washhouses Act, 1846 (9 & 10 Vict. o. 74), and the Baths and Washhouses 
Act, 1847 (10 & 11 Vict. o. 61), must now be read the further amending 
Aots of 1878 (41 & 42 Vict. c. 14), 1882 (46 & 46 Viet. c. 30), 1896 (59 & 60 
Vict. o. 69), and 1899 (62 & 63 Vict. c. 29); see note (Jc), p. 487, ante. 

(e) See Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 10. 

(/) Locfd Government Act, 1894 (56 & 67 Vict. c. 73), s. 7 (1); and 
see title Local Government, Vol. XfX., pp. 264 et seq., 257. 

(g) Batiis and Washhouses Act, 1846 (9 & 10 Viot. o. 74), s. 6. 

(a) Loeal Govenunent Act, 1894 (56 & 67 Viot. o. 73), s. 7 (2). 

(Oin place of the Secretary of State; see Local Govenunent Board Aet, 
1871 (34 Sp 36 Viot. c. 70), s. 2. * 




Part V.—Provisions in Respect of Particular Matters. 

Baths and Washhouses Acts (A:) is the parish council {1). In a rural 
parish not having a separate parish council, the parish meeting 
must appoint commissioners to carry the Baths and Washhouses 
Acts(&) into execution (m), unless by an order of the county council 
the parish meeting has conferred on it the power of a parish council 
for such execution (n), in which case the parish meeting may appoint 
a committee for the purpose (o). 

970. For carrying the Baths and Washhouses Acts (k) into execu¬ 
tion a metropolitan borough council ip) with the approval of the 
Local Government Board, and the commissioners with the sanction 
of the parish meeting {q) and the approval of the Local Government 
Board, may borrow at interest, on the security of a mortgage of the 
borough fund or of the poor rates, as the case may be {r), and the 


(fc) See note (fc), j). 487. nnte 

il) Local Government Act, 1894 (56 & 67 Viet, c 73), s. 7 (5), (7). 

(m) Baths and Washhouses Act, 1846 (9 & 10 Viet. o. 74), s. 6. .The 
parishes in which commissioners arc likely to act will be few, if any. But, 
where the circumstances arise, from three to seven ratepayers are to be 
appointed, and one-third retire each year (ibid.). A commissioner may 
resign (ibM., s. 7), and vacancies in the office may be filled by the parish 
meeting {‘ibid., s. 8). The acts of commissioners, notwithstanding any dis¬ 
qualification or irregularity of appointment, arc valid (Baths and Wash- 
houBos Act, 1847 (10 & 11 Viet. c. 61), s 3). The commissioners arc incor¬ 
porated (Baths and AVashhoubCS Act, 1846 (9 & 10 Viet. c. 74), s. 20), and 
are free from personal liability (rftwZ., s. 29). They must meet at least 
once a month (ibid., s. 9), and may do so at other times {‘ibid., s. 10); one- 
third of their number, but not loss than two, form a quorum {ibid , s. 11), 
and a minuto book must bo kept {ibid., a. 13). Their account books are to 
be open at all reasonable times to inspection by every commissioner, 
churchwarden, overseer, and ratepayer {ibid., s. 14), and must be audited 
every March by two persons appointed by the parish, meeting, to which 
body the auditors must report (thtd., s. 16), Whore the Baths and Wash¬ 
houses Acts (see note {Jc), p. 487, owte)have been adopted and commissioners 
appointed by the parish meelings of two or more neighbouring parishes, 
those meetings, apparently, may concur in cariying tlie Acts into execution 
and, with the approval of the Local Government Board, agi'oe for the pro¬ 
vision of baths, washhouses and batliing jilaces, under the management of 
one body of commissioners, for use in common by the rospec-tivo parishes 
(Baths and Washliou8<}S -Act, 1846 (9 & 10 Viet. o. 74), s. 19), but there 
may bo practical difficulties in acting upon the provision. It might be 
more convenient, if any such joint action wore feasible, for the parish 
meetings concerned to obtain the powers of a parish council (Local 
Government Act, 1894 (56 & 67 Viet. c. 73), s. 19 (10)), and act by means 
of a joint committee {ibid., a . 57); see title Local Government, Vol. 
XIX.. p. 246. 

(n) Local Government Act, 1894 (66 & 57 Viet. c. 73), s. 19 (10). 

(o) Ibid., s. 19 (3). 

(p) See London Government Act, 1899 (62 & 63 Viet. o. 14), s. 31 (2).‘ 

(g) Local Government Act, 1894 (66 & 67 Viet. o. 73), s. 7. For form 

of particulars for consent of Local (^vernmend Board, see Encyclopaedia 
of Fo^s and Precedents, Vol. XVI., p. 373. 

(r) Baths and Washhouses Act, 1846 (9 & 10 Viot. c, 74), a. 21 ; Baths 
and Washhouses Act, 1878 (41 & 42 Viot. o. 14), s. 0; and see title Metro¬ 
polis, VoL XX., p. 446. The provisions of the Companies Glauses Con* 
soUdation Act, 1846 (8 & 9 Viet. o. 16), with respect to the borrowing 
of mo&ey, are incorporated, so far as applicable, with the Bubstitutio& 
the oount^ or commissioners for the company and directors, and the clerk 
for^he secretary of the company (Baths and Washhouses Act, 1846 (9 4c 10 
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Sect. 8. Public Works Loans Corunaissioners may lend to the council or com- 
Gleanslngof missioners for the purpose (a). Other' executing authorities may 
the Person, borrow under their general powers (6). 

Expenses in 971. The expenses of carrying the Baths and Washhouses 
metropolitan execution are, in a metropolitan borough, paid out of 

• the general rate(fi), but where the A.ct8(c) do not extend to the 
whole of the borough the rate levied is an additional item of that 
rate over the area to which they do (c) extend (e). 

In municipal In a borough or other urban district the expenses are paid as 
OTban**** expenses under the Public Health Acts (/). 

distiicis. In a rural parish the expenses, to such an amount as is from 

In rural time to time sanctioned by the parish meeting (//), are paid out of 

parishes. the poor rato(/t), and the parish meeting must order the overseers 
to levy with and as part of the poor rate such sums as the parish 
meeting deems necessary, and such sums are paid by the overseers, 
according to the order of tlie parish meeting, to the person 
appointed by the parish council or commissioners, as the case may 
be, to receive them (t). 

Applicntinn of 972. Tn a rural parish the money raised for defraying expense,'. 
bTthTan™"* and the income arising from the baths and washhouses and bathing 
u.'»ahhou8ea. places are applied by the parish council or commissioners (k) in or 
towards defraying the expenses of carrying the Baths and Wash¬ 
houses Act8(t*) into execution: and whenever, after rciiayment of 


Viet. c. 74), s. 2.3 ; Baths and Washliou-ses Act, 1878 (41 & 42 Viot. c. 14), 
8. 0). [•’or th« applied provisions ol the (Joinpanics Clausea (Jonsolidatioii 

Act, 1845 (8 0 Vict. c. 1(5), namely, ss. 38 — 55, eco title Companie.-j, 

Vol. V , pp 731—739. 

(u) Baths and Washhouses Act, 1846 (9 & 10 Vict c. 71), s. 22; Batin 
and Washhouses Act, 1878 (41 tfe 42 Vict. o. 14), a. 9. Baths and wasli- 
houses provided by local authorities are among the works in the Piibhc 
VVoika Loans Aet, 1875 (38 & 39 Vict. c. 89), Sohed. 1 , for which the, 
coininiBSioners are authorised by ihiil.,». 0, to mako loans; nee pp. 382 
et seq , ante; and see title Monet and Money-Lendino, Voi. XXI., 
pp. 50 et seq. 

(h) Town councils and other urban district councils under the Public 
Health Acts (see pp. 382 et seq., ante, and note (a),p. 361, ante), and parish 
councils under the Ijoeal Government Act, 1894 (56 & 57 Vict. c. 73), s. 12 
(see title Local Government, Vol. XIX., p. 244). For forms of raoitgage 
by local authorities, see Encyolopadia of Forma and Precedents, Vol. vl., 
p. 310; Vol. VIII., pp.'194—205. 

(o) See not© {k), p. 487, am,te. 

(d) London Government Act, 1899 (62 & 03 Vict. o. 14), a. 10; and see 
title Metropolis, Vol, XX.. p. 451. 

(e) Loudon Government Act. 1899 (62 & 63 Vict. c. 14), s. 10 (3). 

(/),For a list of the Public Health Acts, see note (a), p. 361, ante, and 

see pp. 380 et seq., ante. 

(q) Local Government Act, 1894 (66-& 57 Viot. c. 73), s. 7 (3). 

(a) Baths and Washhouses Act, 1846 (9 & 10 Vict. c. 74), s. 16. (Baths 
and Washhouses Act, 1878 (41 & 42 Vict. c. 14), s. 13. 

' (♦) BatBs and Washhouses Act, 1846 (9 & 10 Viot. o. 74), s. 17. 

(Ir) statute (ibid., s. 18) the commissioners ’* otUy Are mentioned, 

bvt it Am^rs to apply also to the parish council oa pmof its diit^in 
exectctlM^be Aots^ Snn to a metropolitan borough oonneil in subotitat^on 
for the'dahitniasiohers': see London Goverinneat Act, 1899 (68 ib 68 Viet, 
o. 14),a.'81 (2). 
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all moneys borrowed and the interest thereof^ and after satisfying 
all the liabilities with reference to such execution, and providing 
such a balance as is deemed by the council or commissioners 
sufficient to meet their probable liabilities during the then next 
year, there is at the time of holding the parish meeting at which 
the yearly report of the auditors is produced (1) any surplus, it must 
be i)aid to the overseers in aid of the poor rate {m). 

(iii.) l^ovision of Baths and Wushhousts. 

(a) Arqiiisttion of Lands and 1‘reniisea. 

973. The Lands Clausos Acts (n) are incorporated with the 
Baths and Washhouses Acts (o); but the commissioners and other 
authorities are not by the latter Acta empowered to purchase or 
take any lands otherwise than by agreement ip). 

The council of a metropolitan borough, municipal borough, or 
other urban district, and, with the approval of the parish meeting (q), 
the parish council or commissioners of a parish, may contract fpr 
the purcliase or renting of any lands (a) in or in the immediate 
neighbourhood of (h) such borough, district, or parish necessary for 
the purposes of the Baths and Washhouses Act8(c), and the pro¬ 
perty therein is, in the case of a borough, to be vested in the metro¬ 
politan borough council or the municipal corporation, and, in any 
other case, in the council of the urban district or jmrish or in the 
commissioners (d). 


(l) Sco nolo (ni), p. 489, ante. Where Acts are executed by a pariah 
council, the time lor asceitaiiiiug any surplus is the 31st March. 

(m) Baths and Washhouses Act, 1846 (0 & 10 Viet. c. 74), s. IS; Baths 
and Washhouses Act, 1878 (41 & 42 Viet. c. 14), s. 13. A provision in 
the Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), b. 4, that in a 
borough the income is to be paid to the credit of tlie borough fund would 
have to be satisfied by paying it to the credit oi the fund out of which tho 
expenses ai‘e now paid; and see title Local (Ioveunment, Vol. Xl^., 
pp. 280 et seq. Protlts on batlis and wa.slihou8es are asseJisable to income 
tax; see title Income Tax, Vol. XVI., p. 62.'>. 

(n) As" to the meaning ot the term ‘-Lands Clauses Acts,” see title 
OoMrULSOKY PlIItOllA'JE Oi’ LaND ANIJ COMI'ENSATUIN, Vol. VI., p. 12. 

(o) See note (i). t>. 487, ante. 

(p) Baths and V> ihhouses Act, 1847 (10 & 11 Viet. o. 61), s. 4 As to 
the provisions thus incorporated, sco title Compulsory Purchase oj:* 
Lani> and Compensation, Vol. VI., pp. 56 at seq. Councils (see pp. 487 
et seq., ante) executing the Baths and Washhouses Acts (see note (I*), p. 487, 
ante) may, however, under their general powei-s uouuire land compulsorily; 
see note (d), infra, h’or form ol' agreement, see Encyclopicdia of Perms 
and Precedents, Vol. XII., pp. 227, 230. 

(g) Local Government Act, 1894 (60 & 67 Viet. c. 73), s. 7 (3). 

(a) For definition of “ lauds," see note {k), p. 487, ante. 

\b) Bathe and Washhouses Act, 1882 (45 & 40 Viet. o. 30), s. 3. 

( 0 ) See note (fc), p. 487, ante. 

(d) Baths and Washliouses Act, 1846 (9 Si 10 Vipt. c. 74), s. 24. This 
proi^on, it is submitted, applies to a metropolitan borough council and an 
urban district council, but it specifically refers to a “ borough *' (see 
definition, note (k), p. 487, ante) and “ parish ” only; and the amen^g 
,provision in the Baths and Washhouses Act, 1882. (45 & 46 Viot. o. 30)^ufce- 
wise refers to " the immediate neighbourhood of such borough or 
although, since 1872, the Acts have been executed Ir, urban ^txiota hy the 
urban authority; see uote (d), p. 488, ante. The effect of the leg^^tion 
i^liercby metropolitan borough councils (sec p. 487, ante) and urban district 
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The like authorities may contract for the purchase or lease of 
any baths, washhouses, and covered swimming baths (c) in or in 
the immediate neighbourhood of (/) such borough, district, or 
parish; and may appropriate such baths, washhouses, and covered 
swimming baths to the purposes of the Baths and Washhouses 
Acts (fli), with any necessary additions or alterations (/t). 

The trustees of any public baths, washhouses, and covered 
swimming baths, built or provided by private subscriptions or 
otherwise, with the consent of such borough or urban district 
council, or, in the case of a rural parish, with the consent of the 
parish council or commissioners and the approval of the parish 
meeting, and, in each case, with the consent of a majority of the com¬ 
mittee or other persons by whom they were appointed trustees, may 
sell or lease such baths, washhouses, and covered swimming baths, or 
make over their management to the council or commissioners (i). 

974. For the purposes of the Baths and Washhouses ActB(/;), 
the council of a municipal borough may, with the approval of the 
Local Government Board (/c), approin’iate in the borough any lands 
vested in the corporation ; and the c mimissioners (f) may, for the 

ooiincils (seo p. 488, ante) are, in their boroughs and districts, the antho- 
ritiesfor adopting and executingtlioll.ilhs and Wiishhouscs.Acts (see note {Jc), 
p. 487, ante) seems to be to put such councils in the same position as regards 
their boroughs or districts as commissioners wen* in as n'gards their parish ; 
and see I;ondon Government Act, )8'.)1) (62 & 63 Viet. c. 14), s. 31 (2). But 
in purchasing or renting lands, authoiities otlier than commissioners of a 
parish may proceed under general enactments u]>jilyiug to such authorities 
and enabling them to purchase land, not only by agreement, but also oom- 
nulflorily. A metropolitan borough coiiucil may proceed under the London 
Government Act, 1890 (62 & 63 VicL. c. 14), s. 6 (2) (see title Metropolis, 
Vol. XX., pp. 46.6 ct eeq.) ; the council of a municipal borough or other 
urban district under tlie Public Health Act, 1876 (38 & 39 Vict. c. 65), 
88. 175 — 178 (as to which seo titles roMPULSOur Purchase op Land 
AND Compensation, Vol. VI., pp. 163 et eeq.; OoNSTnurroNAL Law, 
Vol. VII., p. 221 ; Sam: op Land), as the effect of the Public Health Act, 
1876 (38 & 39 Vict. c. 56), s. 10, is to make the execution of the Acts a 
purpose of that Act; and a parish council, subject to the approve’ of the 
parish meeting as required by the Baths and Washhousi s Act, 1846 (9 & 10 
Viot. c. 74), under the Local GovtAnment Act, 1894 (56 & 67 Vict. o. 73), 
s. 9 (sec title Local Government, Vol. XIX., p. 248). 

(e) See Baths and \Vashhouses Act, 18/8 (41 k 42 V'ict. c. 14), as. 2—4. 
I’or definition of “ covered swimming bath,” see note (k), p. 487, nnfe. 

(/) Baths and Washhouses Act, 1882 (45 & 46 Vict. c. 30), a. 2. 

(a) See note (fc), p. 487, ante. 

(A) Baths and Washhouses Act, 1846 (9 & 10 Vict. c. 74), b. 27. 

(t) Ibid.; Baths and Washhouses Act, 1878 (41 & 42 Viet. c. 14), s. 3. 
This provision, and the amending provision in the Baths and Washhouses 
Act, 1882 (45 & 46 Vict. c. 30), s. 2, specifically refer to a “ borough or 
parish ” only : but see note (d), p. 491, ante. 

[k) In place of the Treasmy ; see Local Authorities (Treasury Powers) 
Act, 1906 (6 Kdw. 7, c. 33). 

(0 For definition of " commissioners,” see note (fc), p. 487, ante. The 
eflftet of the legislation referred to in note (d), p. 491, ante, may be, as regards 
a parish,^ to place a council executing the Acts in the same position os the 
commissiofiers in a rural parish without a parish council; subject to this, 
that where the parish is urban, the approvm of the vestry, if it still retauu 
its civil powers (see titie Local Government, Vol. XIX., p. 261), will have 
III be obt^ed. In the case of the council of A metropohtan or municipal 
borough, or of an urban district, it is probable that, apait from any otper 
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like purpOTea, with the approval of the pariah meeting (m) and of 6. 

the guardiana of the poor and of the Lo<^ Government Board (nX Cleanalnsroi 
appropriate in the pariah any landa veated in auch guardians, or in the Pere on, 
the churchwardena, or in the overseers (o) of the pariah, or in any 
feoffees, trustees, or others, for the general benefit of the parish (p). 

(b) Sale and Ett liange of Lands and Premises. 

976. With the approval of the Local Government Board (q) and, s«e and 
in the case of commissioners, of the parish meeting (r), an authority 
executing the Baths and W^ashhousos Acta (s) may sell and dispose 
of any lands vested in the authority for the purposes of the ActB(») 
and apply the proceeds in or towards the purchase of other lands 
better adapted for auch purposes, and may, with the like approval, 
exchange any lands so vested, either with or without paying or 
receiving any money for ecpiality of exchange, for any other lands 
better adapted for such purposes (t). 

976. Whenever any public baths or washhouses or open bathing Sale of 
places or covered swimming baths (?/■) which have been for seven unnccesmry 
years or upwards established under the Baths and Washhouses washhouses. 
Acts (ft) are determined, by the council of a metropolitan or muni¬ 
cipal borough or of an urban district, or by the parish meeting (b) 
in accordance with a previous recommendation of the parish council 
or commissioners, to be unnecessary or too expensive to be kept up, 
the council, with the approval of the Local Government Board (<?), 

question, there would be a practical difficulty in obtaining the necessary 
approvals for the appropriation of parochial land, unless the borough or 
district were coterminous with the parish. 

(to) In place of the vestry ; see Local Government Act, 1894 (66 & 67 
Viet. c. 73), 8. 19 (4). 

(n) As successors to the Poor Law Board ; see Local Government Board 
Act. 1871 (34 & 36 Viet. c. 70), s. 1. 

(a) In an urban parish, where no order under the Local Goveriinient 
Act, 1894 (66 & 67 Viet. o. 73), s. 33, under which the churchwardens 
have ceased to be overseers is in force, for " overseers ” (see the text, 
supra) read “ churchwardens and overseers,” as in the Baths and Wash¬ 
houses Act, 1846 (9 & 10 Viet. c. 74), s. 24. In a rural parMi, lands may 
be vested in the parish council as successors to the overseers or to the 
churchwardens and overseers (Local Government Act, 1894 (56 & 57 Vict. 

0 .73), B. 6(2)): or, if the parish has no parish council, in the chairman and 
overseers (ibid., s. 19 (7) ). In a parish in a metropolitan borough, the 
council are the overseers, and property formerly vested in the overseers or 
in the ohurchwardeiis and ovei'seers is vested in the council; see London 
Government Act, 1899 (62 & 63 Vict. o. 14), ss. 11 tl), 23(3); title 
Mbtropolis, Vol. XX., p. 407. 

(p) Baths and Washhouses Act, 1846 (9 & 10 Vict. c. 74), s. 24. 

(q) In place of the Treasury ; see Local Authorities (Trea.sury Powers) 

Act, 1906 (6 Edw. 7, o. 33). 

r) Local Government Act, 1894 (66 & 67 Vict. o. 73), s. 7 (3). 

e) See note (k), p. 487, ante. 

() Baths and Washhouses Act, 1846 (0 Ss 10 Vict. c. 74), s. 31. 

tt) Baths and Washhouses Act, 1878 (41 & 42 Vict. c. 14), s. 3. Fof 
definition of " covered swimming bath,” see note (k), p. 487, ante. 

(o) See note (fe), p. 487, ante. • 

(b) In place of the vestry ; see Local Government Act, 1894 (66 & 67 
Vict. 0 . 73), B. 7 (3). 

(o) In place of the Treasury ; see Local Authorities (Treasury Powers) 

Act, 1906 (6 Edw. 7, e. 33). 
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BBCT. 6. 

Cleansing of 
the Person. 


Erection, 
alteration, 
and furnish¬ 
ing of batiw. 


Provisions as 
to contrautb. 


may sell them for the best price reasonably obtainable^ and the net 
proceeds of the sale must be paid to the credit of the ftmd br 
rate(tZ) out of which the expenses of the authority are paid(«). - 


(o) Erection of Bailie and WaBhhousea. 

977. The executing authority (/) may erect on any lands 
appropriated or acquired by it under the Batlis and Washhouses 
Acts ig) any buildings suitable for public baths, washhouses with or 
without drying grounds, and covered swimming baths {h\ and may 
make any open bathing places, convert any buildings into public 
baths and washhouses, and may from time to time alter, enlarge, 
repair, and improve the same respectively, and fit up, furnish, and 
supply the same respectively with all requisite furniture, fittings, 
and conveniences (i) ; but the number of baths (A:) and the number 
of washing tubs or troughs, as the case may be, provided for 
the labouring classes in any building or buildings must respectively 
not be less than twice the number of the baths, tubs, or troughs 
of any higher class if but one, or of all the baths, tubs, or troughs 
of any higher classes if moie than one in the same building or 
buildings (0. 

978. Contracts may be entered into by the executing authority (/) 
for building and making, and for altering, enlarging, repairing, 
improving, supplying with water, lighting, and fitting up the baths, 
washhouses, open bathing places, and covered swimming baths (w), 
and for furnishing any materials and things, and for executing and 
doing any other works and things necessary for the purposes of the 
Baths and Washhouses Acts {g) ; and such contracts must specify 
the several works and things to be done, the prices to be paid, the 

(d) The words are, “ of the borough fund or of the rate for the relief of the 
poor of the parish,” but the effect of the legislation referred to in note (d), 
p. 491, ante, is, it is contended, as stated in the text, supra. For the fund 
or rate out of which the expenses are paid, see p. 490, ante. 

(ej Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 32. These is 
a corresponding provision (see note (k), p. 487, ante) for the bale of unneces¬ 
sary or expensive baths and washhouses in the Towns Improvement Clauses 
Act, 1847 (10 & 11 Yiot. o. 34^8. 141, but no approval of any central 
authority is required, and the discontinuance of the baths and washhouses 
must be by a “ special order ” made in pursuance of ibid., M. 132, 133. 

(/) I.e., the council'or commissioners; see pp. 487 et eeq., amte. 

(g) See note (A), p. 487, ante. 

{%) Baths and Washliouses Act, 1878 (41 & 42 Viet. c. 14), ss. ^-^4. For 
definition of ” covered swimming bath,” see note {k), p. 487, ante. 

(i) Baths and Washhouses AcL 1846 (9 & 10 Viet. o. 74), s. 21 j. Where 
by a special Act (see note (k); p. 487, ante) the necessary provisions of the 
Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), are ineoepo- 
>ated, convenient land and buildings may, by a special order in pursuance 
of ibid., BS. 132, 133, be purchased, rented, or otherwise provided and 
maintained under ibid., s. 136, for use as pubho baths and washhUuses. 

/ {k) There is a corresponding provision (see note [k), p. 487, ,onte>as to the 
number of baths for the working classes in the Towns Improvement Clauses 
Act, 1847 (10 d«,ll Viet. 0 . 34), a. 137. 

(1) Baths aSul Washhouses Act, 1846 (9 & 10 Viot^e. 74), a. 36; Baths 
»ind Wai^otUfil.Act, 1847 (10 & 11 Viot. o. 61), s. 6. , ' 

(m> WaslAouses Act, 1878 (41 & 42 ‘Viht. o. 14), s. 3. ' Fox 

definition oi ** ebvered swimming bath,” see note (k); p. 487, ante,"‘ ’ 
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when J6he ,\foy]ts and things are to ba done, and the penalties Sbot. «. 
tolia suffeirod in oases o£ non-performance; and all such contracts Cleansing of 
ojr,true>. copies must be entered in books, to be kept for that titoPeimo^ 
pnrTOS6(«X 

No contract above the value of ^100 may be entered into, unless Notice where 
previous *£0 the making thereof fourteen days’ notice is given in one 
or more of the public newspapers published in the cOunty in which * ' 

the borough or parish is situated, expressing the intention of enter* • 
ing into such contract, so that any person willing to undertake the 
same mayj for that purpose, make proposals, which must be offered 
to the executing authority at a certain time and place mentioned in 
such notice; but the executing authority (o) need not contract with 
the person offering the lowest price (n). 


(iv.) Management, 


(a) In General. 

979. The general management (p), regulation, and control of the Managemern, 

public baths, washhouses and bathing places are vested in* and regulation, 
exercised by the executing authority {q). “““ oontrn . 

980. The executing authority must appoint, and may remove at Appointment 
pleasure, such officers and servants as are necessary, and may pay 

them reasonable salaries, wages, and allowances {r). Officers and 
servants so employed in and about any hatha, washhouses, open 
bathing places, or covered swimming baths in a metropolitan 
borough may be superannuated {s). 

981. If any clerk or other officer, or any servant employed by Corruption 
any council or commissioners in pursuance of the Batlis and "’td distijuali- 
Washhouses Acts (0, or any councillor or commissioner, exacts or 

---- - - - - --- - ■ -councillors 


(n) Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), a. 26. etc. 

(o) I e., the council or oominisaionera ; see pp. 487 et neq . ante. 

(p) When necessary, a sufficient offioo for holding meetings and trans¬ 
acting busiuoss may be hired at a reasonable rent (Baths and Washhouses 
Act, .1846 (9 & 10 Viot. o. 74), s. 12). Tho authority is liable for nogli- 
genr^, e.g., for damage ai’ising ironi a dangerous wringing machine U'owlei/ 

V, Sunderland Corporation (1861), 6 II. & N. 565); and see title Neoliobnci., 

Voi. XXI., pp. 422 et seq., 464 et seq., 476 et seq., 477, note (h). 

Iq) Baths and Wa8hhoiisc.s Act, 1846 (9 & 10 Viet. c. 74), s. 33. As to 
the executing authority, see pp. 487 et eeq., atiie. 

(r) Baths and Washhouses Act. 1846 (9 & 10 Viet. c. 74), s. 12 Com¬ 
missioners may appoint a olcrk {ibUl.), but other authorities should not 
appoint a separate clerk for the purposes of the Acts. In a rural parish the 
salaries, wages aud allowances must be approved by the parish meeting 
{ibid,^‘ Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 7 (3)). The 
provisions of the Companies Clauses Consolidation Act, 1845 (8 & 9 Viot. 

0 . 16), with respect to the aooountability of officers, so far as applicable, 
are incorporated, with the substitution of the council or the commissionere 
fox the company and directors (Baths and Washhouses Act, 1846 (9 is ^ 

JO Viot. o. 74), 8. 23). .Security is to be taken from officers entrusted 
with money (Companies Clauses t'onsoUdation Act. 18l5 (8 & 9 Vicl..^ 
c. 16>, s. 109). For the applied provisions of tWrf-, ss. 109—114, see titie^ 
CojiPAVixs, Vol. V., pp. 716. 716. • a 

(e) Baths 4nd '^'’’ashhouscs Act, 1S.73 '’41 & 42 Vict c 14), s, 12. which ™ 
MpUes to such officers the Superanouatioo (Mei^opo'hsi Act, ^ 30 

o. 81). ; 

. ;il) See not© (iP>i Pi 437, antq. 
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seqt, 5. accepts any fee or reward, other than, in the case of a clerk, ofBoer 
Cleansing of or servant, his salary, wages, or allowances, on account of anything 
the Pers on, done or forborne, or to be done or forborne, in pursuance of the 
llaths and Washhouses Acts (a), or in putting them into execution^ 
or if any such clerk, officer or servant is in anywise concerned or 
interested in any bargain or contract made by the council or corn- 
missioners, or if any person while he holds the office of councillor 
or commissioner accepts or holds any office or place of trust created 
by virtue of the Baths and Washhouses Acts (a), or is concerned 
directly or indirectly in any such bargain or contract (?;), he is 
incapable of ever serving or being employed under the Acts (a), 
and for every offence forfeits the sum of ±* 60 ( 0 ). 

Supply of 982. Any water, canal, or gas companies, or other corporations, 
water and bodies, and persons ha’ ing tho management of waterworks, canals, 

reservoirs, wells, springs, streams of water, and gasworks, may in 
their discretion grant and furnish supplies of water or gas for public 
baths and washhouses, open bathing places, and covered swimming’ 
baths either without charge (d) or on such other favourable terms as 
they think fit (e). 

(a) Soo noto (L), p. 487, ante. 

(b) As to what transactions may be within the provisions relating to 
bargains or contracts made by the council or commissioners, see tho cases 
cited in title Local Govewnment, Vol. XIX., p. 304. 

(c) Baths and Washhouses Act, 1846 (9 & lOVict. c. 74),s. 39. It is doubt¬ 
ful how far, if at all, this provision now applies to any council other than 
a metropolitan borough council, or to an officer or servant of such a council. 
When enacted it applied to a town council, a town clerk (see definition of 
“ clerk,” note (fc), y). 487, ante), or other officer or servant employed by a 
town council (Baths and Washhouses Act, 1846 (9 & 10 Viet. o. 74), ss. 3 
(repealed), 39), But town councils and urban district councils now 
administer the Acts by virtue of the Public Health Act, 1876 (38 & 39 
Viet. c. 66), B. 10 (6e,o note (d), p. 488, ante), the terms of which do not 
appear to warrant tho application of the above provision to them or to 
any of their officers or servants. There seems no enactment which would 
apply it to a parish council, the Local Government Act, 1894 (56 & 57 
Viet. o. 73), s. 62 (6), not referring to any transfer of powers under i.he 
adoptive Acts. A metropolitan borough council is, by the operation of 
the London Government Act, 1899(62ft 63 Viet. o. 14), s. 31 (2), substituted 
for the commissioucra (see note (d), p. 491, ante); see also the similar 
provision in tho Metropolis Management Act, 1865 (18 & 19 Viot. c. 120), 
g. 64 ; and see title Metropolis, Vol. XX., p. 463. Other modern enact¬ 
ments, however, apply; For urban authorities, reference may be made to 
tho Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 193 : Public Health 
(Officers) Act, 1884'(4'7 & 48 Viet. c. 74); and the unrepeoled provisions of 
the Public Health (Members and Officers) Act, 1885 (48 & 49 Viet. o. 63); 
and, for authorities generally, to the Public Bodies Corrupt Practices Act, 
1889 (52 & 63 Viet. c. 69); see title Criminal Law and Procedure, 
Vol. IX., pp. 484, 486. Some kinds of corruption may be met by the Pre¬ 
vention or Corruption Act, 1906 (6 Edw. 7, o. 34 ); see title ChUHiNAL Law 
AND Procedure, Vol. IX., p. 710. As to disqualification of members of 
councils by reason of interest in contracts, see title Local Government, 
Vol. XIX., pp. 304 -306. 

(d) As to recovery of arrears of gas charges for past years, see South 
Metropolitan Qde Co. v. Bermondsey Borough Couneu (1901), 17 T. L. B. 

> 620. 

(e) Baths fUid Washhouses Act, 1846 (9 &; 10 Viet. o. 74), s. 28 ; Baths 
and Washhouses Act, 1878 (41 & 42 Viet. o. 14), s. 3; and see titles Gas, 
Vol. XV., p. 843; Water Supply. For forms of contract to supply , 
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Local authorities may supply water on agreed terms and con* 
ditions from their waterworks to any public baths or washhouses, 
and may construct works for the gratuitous supply of public baths 
or washhouses supported out of poor or borough rates (/). 

983. Any bath or washhouse, or open bathing place, or covered 
swimming bath, established under the Baths and Washhouses 
Act8(^) is to be taken to l>e a public and open place, so as to 
make offences against decency therein criminal offences (/i). 

^ The executing authority (i) and its officers and servants may 
refuse admittance to any bath, washhouse, open bathing place, or 
covered swimming bath to any person who has been convicted of 
wilfully disobeying therein any of the bye-laws made under the 
Baths and Washhouses Acts (g), or who has been convicted of any 
offence against public decency therein (k); and they may remove 
therefrom any offender against the bye-laws (Z). 

984. The executing authority (i) may during a period, not exceed¬ 
ing five calendar months in any one year, from the beginning of 
November to the end of March, close any open or covered swimming 
bath, and may cither keep it closed or may establish therein a 
gymnasium {m)or other means of healthful recreation, or may allow it 
to be u.sed as an empty building for purposes of healthful recreation 
or exercise. Q’he executing authority (i) may also make reasonable 
charges for the use of such gymnasium or other means of recrea¬ 
tion, or for the use of any covered swimming bath as an empty 
room (a), and may appoint and remove at pleasure such officers and 
servants as are necessary for the management and superintendence 
of any such gymnasium or other means of recreation, and may pay 
them reasonable salaries, wages and allowances (o). The executing 
authority (t) may also at any time allow any portion of the public 

gas or water, see Encyclopiedia of l'’orm8 and Procedoiits, Vol. XV., p. 
19,>. 

(/) Public Health Act, 1875 (38 & 39 Viet. c. S.'S), s. 65. As to con- 
slnicting such works where there is already a statutoiy supply, see West 
Surrey Water Co. v. Cherteey Union Guardians, [1894] 3 Ch. 513. An 
authority, where the Towns Improvement Clauses Act, 1847 (10 & 11 Viet, 
c. 34), 8. 121 (see title Local (tOvbknment, Vol XIX., p. 328), is in 
force, may supply any public baths or washhouses with water. Under 
the Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), a. 37, the under¬ 
takers must provide a sufficient supply of water upon agreed terms for 
public baths and washhouses established for the free use of the inhabi¬ 
tants or paid for out of any poor or borough rates ; see title Watbh 
Supply. For the purposes of the Metropohtan Water Board (Charges) 
Act, 1907 (7 Edw. 7, c. olxxi), “ domestic purposes” does not include a 
supply of water for public baths or washhouses (ihid., s. 25). 

(g) See note {k), p. 487, ante. 

{%) Baths and Washhouses Act, 1878 (41 & 42 Viet. c. 14), s. 10. 

(i) As to the executing authority, see pp. 487 et sea., ante. 

{fe) Baths and Washhouses Act, 1878 (41 & 42 Viet. c. 14), ss. 2, 11. 
As to offences against decency, see title Criminal Law and Pbocedubb, 
Vol. IX., p. 637. 

(l) Baths and Washhouses Act, 1878 (41 & 42 Viet. c. 14^ s. 10. Ac 
to bye-laws, see pp. 498 et seq., post. 

(m) As to gymnasiums under other adoptive Acts, see pp. 681 at seq., 
post. • 

(n) Baths and Washhouses Act, 1878 (41 & 42 Viet. o. 14), s. 8. 

• (o) Ibid., s. 7. 
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Licence for 
music and 
dancing. 


Sect. b. bathiS not required by it to be used for holding vestry meetings or 
Cldansing of other parochial purposes {a), and may make bye*laws for tbe^r^ula- 
the Person, tion, management, and use of the open or covered swimming bis^s 
when used for any of the purposes above mentioned (6). 

985. Before any such closed bath is used for music or dancing 
the executing authority (c) must obtain such licence as may be 
required for the use of a place for that purpose under any enact¬ 
ment in force in the area for which it acts (r/), or, if no such 
enactment is in force, obtain a licence from the county council 
of the county in which such area is sitivated. No portion of the 
premises in respect of which the licence is granted must be let 
otherwise than occasionally to any person or poi sons, corporate or 
otherwise, and no money for admission must be taben at the 
doors («); and the e .ecuting authority must bo responsible for any 
breach of the conditions on which the licence is granted occur¬ 
ring during any entertainment given on such premises by its 
permission (/). 

(b) liyt-hiwa ‘(f). 


Power ta 

make 

bye-laws. 


966. The executing authority (c) may make bye-laws, enforce¬ 
able by penalties not exceeding {k), for the management, use, and 

(a) Baths and Washhouses Act, 1878 (41 Sc 42 Viet. c. 14), s. 6. Notice 
to the district surveyor before constructing temporary wooden flooring for 
a bath is not necessary under the London Building Act, 1894 (.57 &58 Viet, 
c. wsxiii.), s. 146 (Handoverv. Meeson (1903), 67 J. P. 313). 

(b) Baths and Washihousea Act, 1878 (41 & 42 Viet. c. 14), s. 6. All the 
provisions as to bye-laws (see the text, infra) apply. 

(c) As to the executing authority, see pp. 487 et aeq., anin, 

(d) In the administrative County of London such licence is obtained 
under the Disordeily Houses Act, 1751 (25 Geo. 2, c. 3b), as amended by 
the Local Government Act, 1888 (51 & 52 Vict. c. 41), from the London 
County Council at an annual licensing meeting, or at any other meeting 
duly convened with foiu-teen days’ previous notice (see Baths and Wash- 
houses Act, 1896 (69 & 60 Vict. c. 69), s. 3); m the adminustrative county 
of Middlesex, under the Music and Dancing Licences (Middlesex) Act, 1894 
(67 & 68 Vict. c 16); and, for any places within twenty nifles of the 
cities of London and Westminster, but not within the admini-^trative 
counties of London and Middlesex^ under the Disorderly Houses Act, 1761 
(25 Geo. 2, o. 36), and theLoc^ Government Act, 1888(51 & 52 Viet. o. 41), 
from the respective county councils; under the Public Health Acts Amend¬ 
ment Act, 1890 (53 & 54 Vict. o. 59), s. 51, where that enactment is in 
force, such licence )8 obained from the licensing justices ; elsewhere, sub¬ 
ject to any local enactment, it must bo obtained as stated in toe text, 
auprdJ. As to such licences generally, see title Thsathes and Other 
Places of Entertainment. 

(e) An application for an injunction against a council where its lessees 
took admission money at pay-boxes just outside the building was not 
granted (A.-O. v. Walthamsioto Urban Council, [1910] 1 Ch. 347). 

(/) Baths and Washhouses Act, 1899^ (62 & 63 Vict. o. 29), es. 2, 4. A 
similar provision in the Baths and Washhouses Act, 1896 (69 & 60 Vict. 

o. 69), 6. 2« applies to toe administrative County of London. 

{g) As to bye-laws generally, see pp. 388 et seq., ante; see note (m). 

p. 499, fogt. The provisions of toe Companies Clauses Consobdation Act. 
1845(8 & O^VkA. c. 16), with respect to the making of bye-laws, so far 
as applicable, axe incorporated, with toe substitution of the council or 
coznxsissioxijeXE for the company (Baths and Washhouses Act, IS46 (9 & 19 
Vict. o. 74:% s 23). For the appbed provisions Of the Companies Clauses 
Consolidation Act. 1845 (8 ^ 9 Vict. o. I6h te.. 124 — 127, see title 


(A) For note (ft), see next page. 
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regulation of the pubUo baths and washhouses, open bathing plaees, 
and covered swimming baths (t), and of the persons resorting 
thereto respectively, and the charges for such use (^f). 

The bye-laws must make sufficient provision (1) for securing 
that the baths, washhouses, open bathing places, and covered 
swimming baths shall be under the due management and control 
of the officers and servants of the authority; (2) for securing 
adequate privacy to persons using them and security against 
accidents to persons using the open bathing places ; (3) for securing 
that men and boys above eight years old shall bathe separately 
from women and girls and children under eight years old; (4) for 
preventing damage, disturbance, interruption, and indecent and 
offensive language and behaviour, and nuisances; (6) for determin¬ 
ing the duties of the officers and servants (1); and (6), in parishes, 
for regulating the procedure of the commissioners. The bye-laws 
must be approvi^d by the Local Government Board (m). 

987. A printed copy or sufficient abstract of the bye-laws relating 
to the use of the baths and bathing places respectively must be put 
up in every bath room and bathing place respectively, and of those 
relating to the use of the washhouses in some convenient place near 

('OMPAN 1 E 8 , Vol. V.. p. 717. Bye-laws made by commissioners were kept 
in force when parish councils took ovw their powers (Local Governmont 
Act, 1894 (6«& .')7 Viet. c. 73), s. 87). 

(A) The corresponding provision (see note (k), p. 487, ante) in the Towns 
Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 136, authorises the 
making of “such regulations as tho commissioners may deem expedient,” 
enforceable by puiialtics not exceeding 408. For fonns of bye-laws 
generally, see Encyclopaedia of Forms and Precedents, Vol. XI., pp. 28—33. 

(t) As to covered swimming baths, see Baths and Washhouses Act, 1878 
(41 & 42 Viet, o. 14), 83. 1—3. With regard to bye-lawa as to baths when 
used for gymnasia etc., see p. 498, ante. 

{k) As to tho power to make charges for the use of baths, washhouses, 
and bathing places, and the maximum rates, see Baths and Washhouses 
Acts, 1847 (10 & 11 Viet. c. 61), s. 7, Sched.; 1878 (41 & 42 Viet. c. 14), 
88. 4, 14, Sched.; Towns Improvement Clauses Act, 1847 (10 & 11 Viet 
c. 34), 8. 138. The uificers, servants, and others having the management 
of the washhouses may detain the cJothes brought to be washed or other 
goods and chattels of any pei-son refusing to pay the charge, or any part, 
till full payment is made, and, if such payment is not made within seven 
days, on demand, may sell such clothes, goods, and chattels, or any of 
thorn, returumg to such person tho surplus proceeds of such sale, after 
deducting the unpaid charge, the expenses of such detention and sale, 
and the unsold articles, if any (Baths and Washhouses Act, 1846 (0 & 10 
Vlct., c. 74), B. 38). There is a corresponding provision (see.Uote (It), p.- 487, 
ante) m the Towns Improvement Clauses Act, 1847 (10 11 Vict. c> 34), 

B. 139. ' ' 

(l) Bye-laws as to the conduct of oflicers and servants and ihd- due 
management of the affairs of the council may also be made (Companies 
Clanses Consolidation Act, 1845 (8 & 6 Vict. o. 16), ss. 124,125; aee note (g), 
p. 498, ante). 

(m) ’ Batba and Washhonses Act, 1846 (9 & 10 Vict. o. 74), s. 34, S4h8d. A. 
The Local Government Board was substituted for the SecrejAiy'of State 
by the Local (^vernment Board Act, <1871 (34 & 36 Vict. c. 70), s. )2<; The 
Board baa issued model byedaws with respect to baths and washhtiines. 
Bye-laws under the Baths and Washhouses Acts (see note>(k),ip. 437, 
ante) are not<subject.to the provisions of the Publio Health Adt, 18TS 
438 & 39 Viet. o. 65), ss. 182—188; see note (d),..p. 388, ante, 
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every washing tub or trough, or every pair erf washing tubs or 
troughs, in every washhouse (n). 

(v.) Proceedings against Offenders. 

988. The Summary Jurisdiction Acts (o) are applicable to pro¬ 
ceedings under the Baths and Washhouses Acts(p). 

989. Such part of any penalty recovered under the Baths and 
Washhouses Acts (?) as is not awarded to the informer must be paid 
to the credit, as regards a borough, of the borough fund, and, as 
regards a parish, of the poor rate (r). 

990. Every person who is aggrieved by any bye-law, order, 
direction, or appointment of or by the executing authority iff) has 
the like power of appeal to the general quarter sessions (f) as ho 
has if aggrieved by a.iy determination of any justice with respect to 
any penalty (a). 

Suu-Sect. 2.—BatUvg Plmes. 

991. Wliere any part of the seashore or strand of any river 
used as a public bathing place is within its district, an urban 
authority, or a rural authority when invested with urban powers in 
that behalf (6), may make bye-laws for fixing the stands of bathing 
machines on the seashore or strand, and the limits within which 
persons ot each sex may be set down for bathing and may bathe ; 
for preventing indecent exposure; for regulating the use of, and 

(n) Baths and Washhouses Acts, 1846 (9 & 10 Viet. c. 74), s. 36; 1878 
(41 & 42 Viot. 0 . 14), 8. 3. There is a corresponding provision (see note (k), 
p. 487, ante) in the Towns Improvement Clauses Act, 1847 (10 & 11 
Viet. c. 34), 8. 140. 

y<t) See title Magistrate?*, Vol. XIX , p. 589. 

(p) Baths and Washhouses Act, 1846 (9 & 10 Viet. o. 74), s. 23 ; Sum¬ 
mary Jurisdiction Act, 1884 (47 & 48 Viot. c. 43), ss. 4, 5, Sched. By the 
Batns and Washhouses Act, 1846 (0 &; 10 Vict. c. 74), s. 23, the provisions 
of the Companies Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 16), with 
respect to the recovery of damages not specially provided for, and penalties, 
so far as applicable, are incorporated, with the substitution of the council 
or commissioners for the company. For the unrepcaled applied pru'. isions, 
namely. Companies Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 16), 
8S. 142—147, 1.50—162, 164—156,168—160, see title Companies, VoI. V., 
pp. 728, 729. The repealed provisions are superseded by the Summary 
Jurisdiction Acts. Proceedings are before two justices (Companies Clauses 
Consolidation Act, 1846 (8 & 9 Viot. c. 16), ss. 142, 147), and are not to 
be quashed for want of form etc. (ibid., s. 158). Not more than half of 
a peURlty may be awarded to the informer (thid., a. 152). There is an 
appeal to general quarter sessions against the determination of the justices 
(ibM, SB. 159, 160): and see titie Magistbates, Vol. XIX., pp. 642 
it seq. 

(q) See note (k), p. 487, ante. 

* (r) Baths and Washhouses Act, 1846 (9 & 10 Viot. c. 74), s. 40. Subse¬ 
quent legislation does not seem to have affected the application of this 
provision. 

(«) As to the executing authority, see pp. 487 et seq., ante. 

(<) The words are “ as under the provisions of the Comp^es Clauses 
Consolidation Act, 1846 (8 & 9 Viot. o. 16), as incorporated with this Aot.” 
The reference is to Hid., ss. 169, 160 ; see note (p), supra. 

(a) Bat^ and Washhouses Aot, 1846 (9 & 10 Vict. c. 74), s. 30; and, as 
to sueb atii«als, see title Magistbates, Vol. XIX., pp. 642 et seq. 

(b) Am to the investing of a rural autholtity with urban powers, see title 

Local Government, Vol. XIX., p. 332. • 
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charges(c) for, the bathing machines, and the distance at which 
sailing or rowing pleasure boats let to hire must be kept from 
bathers (d). 

The Local Government Board, which is the confirming authority 
for such bye-laws (e), holds that such bye-laws must be restricted io 
the regulation of public bathing in connection with bathing 
machines; but, where the enactment in that behalf has been 
declared to be in force (/), the local authority may make such 
bye-laws with regard to any public bathing, whether from bathing 
machines or not, and also bye-laws for regulating the hours of 
bathing, and for enforcing the provision of life-saving apparatus by 
persons providing public bathing accommodation (//). 

992. A local aiithority may, where the enactment is in force (/), 
provide and maintain on or at any place within its distiict, which 
abuts on the sea or any river, bathing sheds or other conveni¬ 
ences, with all necessary appliances, and may charge for their 
uso(^t)’ 'fho authority may also provide and maintain life-siaving 
appliances wherever it thinks those appliances are likely to bo of 
use (»). 

yuit-SECT. 3 .—Vleanaing of Vermvnons J’ersoiia (Ic). 

993. The Common Council of the City of London (/), and any 
metropolitan borough council (»<), county borough council, district 
council or board of guardians, may permit any person who applies 

(c) The bye-laws cannot restrict the charges for costumes and towels 
{Parker v. Clegg (1903), 2 L. (1. K 008). 

(d) Town Police Clauses Act, 1847 (10 &, 11 Viet. c. 89), s. 69 ; Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 171. A set of model bye-laws 
was issued by the Local Government Board in July, 1912. 

(«) Public Health (Confirmation of Bye-laws) Act, 1884 (47 & 48 Viet, 
o. 12); see p. 391, ante. The Board has issued model clauses for such 
bye-laws, the preface to which should bo referred to. 

(/) I.e., the Public Health Acts Amendment Act, 1007 (7 Kdw. 7, 
o. 53), B. 92; and see p. 364. ante. 

(g) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s, 92 (a). 
A model set of bye-laws was issued by the liocal Government Board in July, 
1912. There is no common law right of bathing from the seashore {Britick- 
man v. Motley, [19041 2 Ch. 313, C. A., following Blundell v. Catterall 
(1821), 6 B. & Aid. 268); and see title Waters and Watercourses. As 
to indecent bathing therefrom, see B. v. Orunden (1809), 2 Camp. 89 ; R. v 
Aeed (1871), 12 Cox, C. C- 1. A licence from a district council for the use 
of a bathing machine confers no right, as against the owner of the seashore, 
to place it thereon {Ma.ce v. Philcox (1864), 16 C. B. (n. s.) 600). A 
oondition in a licence that it may be revoked at any time is unreasonable 
and ultra vires {Pelham v. Liltlehampian Urban District Council (1903), 63 
J. P. 88). As to rateable occupation of the foreshore, see title Rates 
and Rating; Margate Corporation v. Pettman (1912), 76 J. P. 145. 

{h) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 92 (b). 

{i) Ibid., 8. 93. This power is not confined to the supply of appliances 
at bathing places. 

(k) As to the cleansing of scliool-children, see title Infants and 
Children, Vol. XVIL, p. 174 ; and of inmates of common lodging-houses, 
see note (n), p. 502, post. • 

(2) As the “ sanitary authority ” for the execution of the Pnblio 
Health (London) Act, 1891 (64 & 56 Viet. o. 76), as suceeasors to the'Gom- 
missioueTB of Sewers; see p. 373, ante; title Metropolis, Vol. XX., p. 400. 

(m) As the “ sanitary authority ” for the execution of the Public 
Health (London) Act, 1891 (54 & 66 Viot. o. 76), as successors to the vestry 
nr distiiot board ; see p. 373, ante ; title Metropolis, Vol. XX., p. 404 . 
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to them, on the gronnd that he is infested trith vefodn, to have 
f the use, free of charge, of any apparatus which thery'possess for 
cleansing the person and his clothing from vermin (n). 

994. Such authorities may expend any reasonable sum on build¬ 
ings, appliances, and attendants, which may be required for carrying 
out this provision, and the expenses may be defrayed out of any rate 
or fund applicable by the authority for general sanitary purposes (o) 
or for the relief of the poor. 

995. The use of such apparatus is not to be considered to be 
parochial relief or a charitable allowance to the person using the 
same or to his parent; and neither such person nor his parent is 
by reason thereof to be deprived of any right or privilege or to be 
subject to any disqualification or disability (p). 

Skct. 6 .— Clocks in Public Places. 

996. An ui-lian authority, or a rural authority invested with 
urban powers in that behalf (q), may pi ovide clocks and fix them 
on or against any public building, or, with the consent of the owner 
or occuiiier, on or against any private building of convenient 
situation, and may light the dials at night; and such clocks 
may be altered and removed to any other like situation by the 
authority (r). A faculty (s) is, however, necessary before a new clock 
can be fixed in a church tower or other ecclosia-stical building. 

997. The reasonable cost of repairing, maintaining, winding up, 
and lighting any public clock within the district of a local authority, 
may, where the enactment in that behalf is in force (t), be paid b^ 
the authority, although the clock is not vested in it (a). 

998. Public clocks may form parts of buildings provided under 
other Acts, as, for instance, town halls, public libraries, cemetery 
chapels, public batlis, or, where the enactment in that behalf is 

(n) Cleansing of Persons Act, 1897 (60 & 61 Viot. c. 31), ss. 1. 2. In 
Jjoiidun the medical oflicer of the London Coiiiity Council or of tlie Ci(y 
Corporation, as the ease may be, may,*whcre tlie person or clothing of an 
inmate of a common lodgirig-honso is verminous or in a foul oi' iiltliy 
condition, enforce the elomisnig of his person or clothing (London County 
Council (General Powers "Act, 1907 (7 Edw. 7, c. clxxv.), ss. 37, 39, 40). 
The Council may agree with any sanitary autliority for the use of any 
promises or appliances of the authority {ibrn., s. 38). Sec also p. 611, post. 

(o) See pp. 380 et seq., ante. 

Ip) Cleansing of Persons Act,>1897 (60 & 61 Viet. c. 31), s. 1. 

(g) As to the investing of a rural authority with urban powers, see titlt 
Local Government, Vol. XIX., p. 332. 

(r) PubUo Health Act, 1876 (38 & 39 Vipt. c. 65), s. 165. The Towns 
Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 143, which is incor¬ 
porated with many local Improvement Acts, contains a similar provision. 
For the similai^owers conferred upon the councils of metropolitan boroughs, 
see London County Council (General Powers) Act, 1903 (3 Edw. 7, 
0 . clxxxvii.), B. 65. 

(«) See title Ecclesiastical Law, Vol. XI., pp. 640 et seq. 

CO I.e.. whero the Public Health Acts Amendment. Act, 1890 (53 dc 64 
Vict. c 69). a; iW, has been adopted or put in force : see p. 363, ante, 

(u) Public E^alth Acts Amendment Act, 1890 (63 i^4 viot. C. 60), B. 46. 

For the BimU^ jpowers of the councHa of metronolitkh boroughs as to 
fixing,' repaiT&g, and maintaining Clocks, se^' LoVifion* County' C^ouucil 
(General Powers) Act, 1903 (3 Edw. 7, c. clxxxxdf;), s. 66, * ' 
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'in force (v)y of a' lnonument authorised an arbon or a Ttftal Bwti-B. 
aothoritT^in anfatreet or public place. A parish council, or an docks fo, 
authority having the same power as a parish council, may accept H^bUo 
such a cldhk as a gift and maintain it (zo). P laces , 

Sect. 7.— DivelUng Places (a\ 

Sub-Sect. 1 .—Canal Boats. , 

(i.) Registration. 

999. A canal boat (ft) must not be used as a place of dwelling (c) Nooesslty for 
unless registered in accordance with regulations made by the Local ‘^s*™**®^* 
Government Board (d), and then only in strict conformity with the 

terras of the certificate of registration (e). 

1000. The Local Government Board must make regulations, Regulation* 
regarding registration and the fees therefor, the lettering, marking 

and numbering of boats, the number, age, and sex of persons who 

(v) I.e., where the Public Health Acts Amendment Act, 1890 (53 & 54 
Viet. o. 59), 8 42, has been adopted or put in force ; see p. 363, ante. 

(w) Under the Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 8 
(1) (h) (i) (k) ; see title Locai, Government, Vol. XIX., p. 248. 

(n) As to sanitary accommodation, see pp. 596 et seq., post. 

(5) A “ canal boat ” moans any vessel, however propelled, which is used 
for the conveyance of goods alcjiig any canal (including any river, inland 
n.avigation, lake, or water being within the body of a county, whether it is 
or is not within tho ebb or flow of tho tide), and which is not a ship duly 
registered under the Merchant Shipping Acts (see title Shipping ani» 

Navigation), but the Local Government Board may declare that par¬ 
ticular classes of vessels shall not be deemed to be excluded from the 
operation of the Canal Boats Acts (see note (c), infra) merely by reason of 
their being registered as ships (CanalBoats Acts, 1877 (40 & 41 Viet. o. 60), 

8. 14 , 1884 (47 & 48 Viet. o. 75), s. 10). 

(e) The law governing the occupation of canal boats in the interests of 
public health is contained in tho two Acts referred to in note (6), supra, 
which are to be read and may be cited together as the C.anal Boats Acts, 

1877 (40 & 41 Vict. c. 60) and 1884 (47 & 48 Viefc. c. 75) (hereafter 
frequently referred to in the text as the “ Canal Boats Acts ”). and in 
Begulations of the Local Government Board dated 20th March, 1878, which 
were issued under powers conferred by the Canal Boats Act, 1877 (40 & 41 
Vict. c. 60), and are referred to in the text, infra, as “ the relations.” 

(d) The registration authority is such one or more sanitary authority 
or authorities which has or have powers in distiicts abutting on the canal 
on which the boat is accustomed or intended to ply as may be prescribed 
by the regulations of the Local Government Board (Canal Boats Act, 

1877 (40 &; 41 Vict. o. 60), s. 7); and see note («), p. 504, post. When a 
boat is registered, the owner receives from tho registration authority two 
certificates of registration identifying the owner and the boat, stating tho 
place to which the boat is registered as belonging, tho number of persons 
who are allowod to dwell in it, and any other porticulai’s which the Local 
Government Board prescribes. The master of the boat mustr have one 
of these certificates in his care (Canal Boats Act, 1877 (40 & 41 Vict, 
c. 60), s. 3). If, after registration, any structural Alteration is made in a 

boat whioli ailects the conditions on which registration has been 
obtained, the certificate of registration becomes void (Canal Boats Act, 

1884 (47 & 48 Vict. c. 76), s. 1). The master of the ^oat must produce 
the oer^cate of r^stry to any person duly authorised to. insp^t the 
canal boats (Canal Boats Act, 1877 dO & 41 Vict- 60), s. 6). form 
of application for registration, see Eucyolopssdia of Forms and Precedents. 

VoL X., p. 305. 

(e) See Canal Boats Act, 1877 (40 & 41 Viot. c. 60), s. 1. As to the 
education of children living in registered egnoi'boats, see tit|e ^duoation, 

Vol. XII., p. 67. 
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Sect. 7. may dwell in a boat, cleanliness, and the prevention of the spread 
Dwelling of infectious disease (/). These regulations may from time to time 
Places. be revoked or varied ; but no order making or revoking or varying 
such regulations is in force till it has been laid, in its final form, 
before both Houses of Parliament for forty days (jj). 

Enforcement 1001. The penalty for breach of any of these regulations is 
of regulations, a jjne not exceeding 20a., recoverable summarily. Sanitary or 
registering authorities in whose district there is a canal must 
enforce them(/i), and must, between the Ist and 22nd January in 
each year, report to the Local Government Board as to the execution 
of the Canal Boats Acts (i) in their districts, and the steps which 
they have taken to give effect to their provisions (k). 'J'he Local 
Government Board has also powers of independent inspection and 
inquiry into the execution of the Canal Boats Act8(i), and must 
present an annual report to Parliament on that subject (t). 

(ii.) fn/vrtioni and Other Diseases. 

Notice to 1002. If a person on a canal boat becomes seriously ill, or is 
**th*'^ I evidently suffering from an infectious disorder (m), the master must as 
owner. ^ soon as jJraclicable inform the sanitary authority (a) of the district 

(/) Canal Boats Act, 1877 (40 & 41 Viet. c. 60), s. 2. As to the regulations, 
see note (c), p. 503. ante. They deal with ventilation, cleanliness, and air 
space, separation of cargo from dwelling ciibins, foes (.5«. for registration), 
lettering, marking and mirabering of boats (which must be plainly visible 
on both sides of the eaii.al ((’anal Boiits Act, 1884 (47 & 48 Viet. o. 75), s. 7)), 
ago, number and sex of inhabitants and air space in proportion thereto, 
and infectious diseases (as to which last, see the (ext, tnfrn). They provide 
for WTitten reports to bo made to the sanitary authority, by an officer 
appointed for the purpose, on the various points as to which the boat must 
comply with the regulations. Forms for these reports, for the register to 
be kept, and the cortiiicato of registry, are set out m the regulations. 

(g) Canal Boats Act, 1877 (40 & 41 Viet. c. 60), s. 9. 

(h) Canal Boats Act, 1884 (47 & 48 Viet. e. 76), s. 2. 

(0 As to tho Canal Boats Acts, see note (c), p. ,503, ante. 

(k) Canal Boats Act, 1884 (47 & 48 Viet. c. 75), s. 3 Annually, in 
Deoember, the Local Government Board address a circular letter to toe ii 
clorhs and clerks to district councils setting out the Board’s views as to 
what such reports should contain. < 

(!) Canal Boats Act, 1884 (47 dc 48 Viet. o. 76), s. 4. The Board may 
appoint inspectors for the purpose of collecting information on which to 
base this r^ort, and these Inspectors have, for the purpose of any inquiiy 
under the Canals Boats.Act, 1884 (47 & 48 Viet. o. 76), the same powew 
as poor law inspectors have under the Poor Law Board Act, 1847 (10 &; 11 
Viet. c. 109), B 21 (sec title PooK IjAW, Vol. XXII , pp. 527, 628), with 
regard to examination of witnesses, production of papers, and inspection 
of places. They may enter and fully inspect any canal boat by day (t.e., 
between 6 a.ni. and 9 p.m. (Canal Boats Act, 1884 (47 & 48 Viot. o. 76), 
8. 4; see title Ttair), and may detain any such boat so long as may be 
nooessary for inspection. They may demand to see the certifioate of re^try 
(see note (d), p. 603, ante), and may copy it, and must be given all due 
assistance by the master in entering, inspecting, and leaving we boat. To 
refuse to comply with any of their requests is to obstruct them, and the 
obstructor may be prosecuted and fined up to 40«. by a court of summary 
jurisdiction (Canal Boats Act, 1884 (47 & 48 Viet. c. 76), ss. 4, 9). As to 
procedure before courts of summary jurisdiction, see title Magistrates, 
Vol. XIX., pp. 589 et seq. For forms relating to the inspection of canal 
boats, see Enoydoptedia of Forms and Precedents, Vol. X., pp. 306—311. 

(m) Compare the definition of " infectious disease ” given at p. 445, 
ante ; and see p. 449, ante. 

(n) This auwority is the municipal, urban or rural council, or port 
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in which he is at the time when the illness or disease is first 
observed; and if the boat is travelling, he must, when she completes 
her journey, inform the sanitary authority having local control, 
and the owner of the boat (o). If the case of disease occurs while 
the boat is at its port or place of destination, the master must give 
information of it to tho sanitary authority and the owner, and the 
owner must at once notify the case to the sanitary autliority of the 
place to which the boat is registered as belonging (o). 

1003. A sanitary authority within whose district a canal or part 
of a canal is situated, on being informed that a person on a canal 
boat is suffering from an infectious disorder, must take steps to 
prevent the disorder from spreading, and may remove the sick person 
from the boat, and detain the boat so long as is necessary for its 
cleansing and disinfection (p). The sanitary authority may not lot 
a boat proceed, when it has been so detained, until it has received 
a certificate from a duly qualified person that it is clean and 
disinfected (q). 

(iii.) Kxpeiiset. 

1004. The exi)enses of carrying out the provisions of tho Canal 
Boats Acts (r) are defrayed, in rural districts, out of tho common 
fund raised out of tho poor rate of tho parishes in the district fs) : 
in the areas of a port sanitary authority, out of the fund out of which 
such expenses are directed to be paid by the order constituting the 
authority (t) ; in urban districts (including municipal boroughs), 
out of the general district rate (w); and, in metropolitan boroughs, 
out of the general rate (r). 

Suh-Skct, 2 .—Cfllar Ihrelhngs. 

1005. No collar, vault, or underground room may, outside the 
county of London, be let or occupied, or suffered to be occupied, 

sanitary authority; and in London, out-side tho jurisdiction of the port 
sanitary authority, the metropolitan borough council; see Canal Boats 
Act, 1877 (40 & 41 Viet. c. 60), s. 14, pp. 372 et seq., ante; see also 
note (p), infra. 

(o) Kogulations, s. 12; .see note (c), p. i503, ante. 

(p) Canal Boats Act, 1877 (40 & 41 Vict. c. flO), s 4. For the execution 
of this duty the sanitary authority (see note (a), p. 604, ante) has all tho 
powers with respect to infection given them by the Public Health Act, 
1876 (38 & 39 Vict. c. 66), ss. 120 et seq .; and a metropolitan borough 
council may exercise the similar powers conferred by the enactments iii 
force in London (Canal Boats Act, 1877 (40 & 41 Vict. o. 60), a. 14); see 
pp. 462 et seq., ante. 

(q) Kogulations, s. 13; see note (c), p. 503, ante, The certificate 
may be given by the medical officer of health or any other qualified 
medical man, to whom tho authority may pay a reasonable fee for it. It 
must be handed to the master of the boat {ibid.), 

(r) As to the Canal Boats Acts, see rote (o), p. 603, ante. 

{s) Canal Boats Act, 1877 (40 & 41 Vict. o. 60), s. 8 ; Public Health Act, 
1875 (38 & 39 Vict. o. 65), s. 229 ; and see p. 381, ante. 

(t) Cabal Boats Act, 1877 (40 & 41 Vict. o. 60), s. 8 ; Public Health Act, 
1875 (38 & 39 Vict. c. 55), s. 287 ; and see p. 37.3, ante. 

{u) Canal Boats Act, 1877 (40 & 41 Vict. o. 60), s. 8 ; Public Healiih Act, 
1875 (38 & 39 Vict. c. 65), s. 207 ; and see p. 380, anle. 

(v) Canal Boats Act, 1877 (40 & 41 Vict. c. 60), s. 8 ; London Government 
Act, 1899 (62 & 63 Vict. o. 14), s. 10(1); and see title Metbopous, 
Vol. XX, pp. 410, 440 teq. 


Sbsct. 7. 
Dwelling 
Places. 


Prevention 
uC lufectioiiii 
disorder. 


Ifow 

lief rayed. 


Cellars built 
since 187.'». 



603 


Public Health aku Local AuMiNisT^Al'lOJf. 


as a dwelling place (it;), if it has been built or rebuilt since the 11th 
August, 1875, or was not lawfully let or occupied at that date (ci). 

Cellars which were lawfully occupied and let before that date and 
have not since been rebuilt can still be let and occupied if they are 
seven feet high all over, if every part of their ceilings is more 
than three feet above the level of the nearest street or ground, and 
' if they have open areas in front of them, and proper drains, water- 
closets, earth closets, or privies, and ash-pits, and proper windows 
and fire-places (b). Steps leading down into areas and cellars from 
the ground level, and steps giving access to the building above the 
cellar, are allowed subject to restrictions (c). 

Offence and 1006. Persons who let or occupy, or suffer any cellar to be 
closing order, occupied, contrary to tlie i bove-mentioned provisions may be fined on 
summary conviction {d), and cellars in respect of which two such 
convictions Jiavo taken place within three months may be closed 
temporarily or permanently by order of a court of summary 
jurisdiction (c). 

Cellnra in 1007. In the County of London the letting or separate occupation 
London. of underground rooms (/) or dwellings is prohibited unless certain 
conditions as to height of the rooms, construction of walls, open 
areas, drainage, ventilation, water-closets and ashpits, fire-places 
with chimneys or flues, and windows, arc complied with(^). 


(w) This means a place in which ilie occupant or occupants puss the night 
(Public Health Act, 1875 (58 & 59 Vict. c. 55), s. 74). As to uudorgruuud 
sleeping places, see also p. 529, post. 

{a) Public llealib Act, 1876 (38 & 39 Viol c. 65), B. 71. Previous enact¬ 
ments (i.e., Public Health Act, 1848 (11 & 12 Vict. c. 63), s. 67 ; Sanitary 
Act, 1866 (29 & 30 Vict. o. 90), s. 42) bad forbidden the future lease or 
occupation of such cellars.. Cellars occupied before 1848 and 1860 are 
not touched by tlie absolute prohibition of the Public Health Act, 1875 
(38 & 30 Vict. c. 55), s. 71, but arc subject to the restrictions provided by 
ibid., s. 72, as to which see the text, infra. As to underground bake- 
lionses, see title Pactokies a\» Shops, Vol. XIV., pp. 449, 460. For 
forms of notice and consent in respect, of cellar dwellings, see Encyclo- 
psedia of Forms and Precedents, Vol. X., pp. 312, 636, 637, 640. 

(b) For the statutory requirements imposed under these several heads, 
see Public Health Act, 1875 (38 & 39 Vict. o. 55), s. 72 ; see also the text, 
infra. 

{c) Public Health Act, 1875 (38 dt 39 Vict. c. 65), s. 72. 

(d) Ibid., s. 73. penalty, dot exceeding 208. for every day the cellar 
continues to be let or occupied after notice in writing from the local 
authority {ibid.). As to the local authority, sec p. 372, ante. As to 
procedure before courts of summary jurisdiction, see title MaOistbaxbs, 
Vol. XIX., pp. 689 et seq. ; and see pp. 367, 368, ante. 

je) Public Health Act, 1876 (38 & 39 Vict. o. 66), B. 76. The court 
may empower the local authority to do the work of permanent closing ' 
and to defray the expenses thereof. 

if) I.e., a room the floor of which is mote than three feet below level 
of the nearest adjoining ground (Public Health (London) Act, 1891 (64 & 65 
Vict. o. 76), a. M t9)). 

(g) Ibid., s. 96. The penalty for letting or occupying an uudeiground 
room oontrary, to ibid, is a fine not exceeding 20«. lor every day daring 
which the roott eontinnes to be let or occupied {ibid-t e. W (2)). - 

two conviotiong in respect of the some premises have taken place within 
three months, .Hie premises may be closed by order of a court of 
summary jurisdiction (ibid., s. 98). As to legal, iHrooeediags, seep(p.367 
cf «eg., ante. 
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1008. The metropolitan borougti councils znaj enforce these 
regulations (h), but have powers of dispensing with them in certain 
cases (i) ; and officers appointed by the councils may enter and 
inspect underground rooms when they have reasonable ground for 
believing they are being occupied in contravention of the statutory 
provisions (k), and must make such reports as the councils may 
order as to such cases of contravention (1). 

Sub-Smct. 3 .—Common and Other Lodging-ltonsea, 

(i.) I/onsfs Let in Lodgings. 

1009. ** Houses lot in lodgings ” are houses of which part or the 
whole is let in lodgings or occupied by members of more than one 
family (tw), and though common lodging-houses may seem to 
answer this description, it is clear that the special statutory pi-o- 
vi8ions(»t) applicable to “common lodging-houses” do not relate 
to houses let in lodgings (o). 

1010. Bye-laws {p) for the management of houses lot in lodgings 
may bo made outside the county of London by the councils of 
boroughs and urban or rural districts(</), and in London by the 
sanitary authorities (r), who must enforce the bye-laws («). 

Outside London these bye-laws may fix, and from time to time vary, 

[h) Public Health (London) Act, I SOI (54 & 55 Viet. c. 76), s. 99 ; 
London Govornnient Act, 1899 (62 & 63 Viet. c. 14). e. 4. 

(t) regulations involving structural alteration it tho council con¬ 
siders this can properly bo done having regard to (1) tho fitness of the room 
for human habitation; (2) the house accommodation in tho district; (3) tho 
sanitary condition of the inhabitants; and (4) other oircumstancos ; but no 
regulation required before tlio 1 at January, 1892, may be dispensed with or 
modified (Public Health (London) Act, 1891 (54 & 65 Viet. o. 76), s. 96 (3)). 
(ifc) Ihid., s 97 (2). 

(l) Ibid., a. 97 (1). As to entry on a justice’s warrant, see ibid., 
8. 97 (3). 

(m) Public Health Act. 1875 (38 & 39 Viet. c. 55), s. 90. 

(n) Sec pp. 609 et seq., post. 

(o) Whether a house is “ let in lodgings” is a question to be determined 

by reference to tho character of tho occupation and, in some instances, the 
Btruoturo of tho premises. 'I’ho status of a loiigor implies in the letting a 
reservation to the landlord of a control over tho premises. In connection 
with the parliamentary occupation and lodger franchises it has been held 
that, unless tho occupation is free and uncontrolled, the person is a lodger, 
and if the landlord lives in the house the presumption is that his lessees 
are lodgers; see title Elections, Vol. XII., p. J68, and the rases there 
cited. A block of artisans’ dwellings where the landlord did not reside, 
let in separate tenements, each with a separate entrance from a common 
staircase, was held not to be a house let in lodgings, even though the 
inmates of tho tenemonts on each floor used the same water-closet, water- 
tap and sink etc., placed in the passages outside their ontraipoe doors 
(Weatheritt V. CanUay, [1001] 2 IC. B. 285); but an ordinary sik-roomod 
house, not specially constructed to bo let in tenements, which had a oommon 
staircase and front door always open, each floor .of which was let to a 
separate family, waa held, on the farts, to bo a house let in lodgings, 
although neither the landlord nor his representative resided in the bouso 
{Kyffin v. Simmons (1903), 67 J. P. 227). • 

(p) As to bye-laws generally, see pp. 388 ot seq., ante, 

(gL^ublio Health Act, 1875 (38 & 39 Viet. c. 55), s. 90, as ammded by 
the Housing of the Working Classes Act, 1885 (48 & 49 Viet. o. 72), s. 8 ; 
and see p. 372, 373, ante. 

<r) As to the sanitary authorities in London, see p. 373, ante. 

(>) Pnblie Het^h (London) Act, 1891 (64 Se 55 Viet, o. 76), s. 94; and 
MSH Pfr 373, 374, ani«, 
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Public Health and Local Administration. 

the number of persons who may occupy a house let in lodgings, 
may provide for the registration and inspection of such houses, for 
enforcing proper drainage, ventilation, and privy accommodation, 
for the cleansing and limewashing of the premises and the paving of 
courts, and for precautions to be taken against infectious disease (t), 
and may in the case of houses intended for the working classes 
impose duties upon the owners ( 7 O, in addition or substitution for 
other interested persons, which involve the execution of work (/;).' 

In the county of London the powers of the sanitary authorities (w) 
are somewhat less extensive, but the making and enforcement of 
the bye-laws is obligatory (a-). 

(ii.) l^ubhc Lodyinij-houaea. 

1 

1011 . The term “ public lodging house ” appears only in the 
Towns Tiiiprovement Cllaiises Act, 1847(a), and, in boroughs or 
urban districts in which tliat Act (a) is in force(/>), the local authority 
has certain powers, and certain 8tatutor\ restrictions as to user are 
in force, with regard to houses which ere public lodging-houses 
within the meaning of tho Act(c). 

1012. These restrictions are that a house may not he used as a 
public lodging-house unless it is (1) rated to the relief of the poor 
at a sum of i;iO a year or more, and (2) registered as a lodging- 
house witli the local authority, which must keep a register for the 
purpose (d). 

1013. The application for registration must come from the occu¬ 
pier (c); and, though the registration purports to lie a registration 

(i) Pu)>lic Hc.'ilth Act. 1876 (38 & 39 Viet. o. 5.6), a. 90, as amended by 
the Ifouaing of tho Working Classes Act, 1886 (48 & 49 Viet. c. 72), s. 8 ; 
and see ibid., s. 7. As to the making and enforcing of bye-laws, notices, 
reasonableness elc., see pji. 388 et seq , ante 

(«) For the definition of “owner,” see nole ( 0 ), p 427, ante. 

(v) Housing, Town Pl.aimiug, etc. Act, 1909 (9 Edw. 7, e. 44), s. 16 M). 
To dischaige any duty imposed, tlio owner or other pers,)n may at all 
reasonable times enter upon the premkos, .and ibul., a. 61, applies {ibid., 
s. 16 (2) ); see p. 636, poet. In default of the owner or other person execut¬ 
ing the work required, the council or sanitary authority may do it at his 
expense {ihtd., a. 16(3), applying, with the. substitution of “owner” for 
“ landlord,” ibid , s. 16.(5); see note (/) p. 528, post). 

iw) As ito the s.anitary authorities in London, see p. 373, ante. 

{x) Public Hciiltb (London) Act, 1891 (64 & 65 Viet. c. 76), s. 94. They 
may not provide for “ varying " tho number of lodgers, hut it is, of 
course, open to an authority to revoke bye-laws and make fresh ones. In 
addition to the powerof making bye-laws as to precautions against disease 
tliere are other powers under Mid., m. 56—74, for dealing with infectious 
disease ; as to which see pp. 446 et eeg , onto. 

(«) 10 & 11 Viet. c. 34, 88. 116—118. The definition is “every house 
in which persons arc harboured or lodged for hire for a single night, or for 
less than a week at one time, or any part of which is let for any term less 
than a week ” {thtd., s. 116); but by words in another part of this pro¬ 
vision licensed virtualling houses, which would otherwise come within the 
definition, are excluded from it. 

(6) See title Local Government, Vol. XIX., p. 328. 

( 0 ) See note fa), supra. 

{d) Towns Improvement Clauses Act, 1847 (10 &: 11 Viet. 0 . 34), g. 116.' 

(e) This seems clear from ibid., s. 117. An owner who is not an 
.aooupier may apply for registration; but if he does so there must, to 
satisfy the statute, be some “ occupier ” intennodiate between the owner 
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of a house, the register must contain the names of the ooeupiers, 
or at all events of those who were in occupation when the first 
application for registration was made(/). 

1014. The local authority may from time to time fix the number 
of lodgers in each house and may make rules for promoting 
cleanliness and ventilation, and must order a table of rules and a 
ticket, showing the number of lodgers allowed, to be posted in each 
room in the house in which lodgers are received. The keepers {g) 
must obey these rules and give access to inspectors appointed by 
the local authority or to persons who come, by order of the 
authority, to disinfect the house (^). 

1015. Failure to comply with the above-mentioned provisions a.s 
to registration, number of lodgers, tickets and table of rules, and 
inspectiou, and failure to enforce observance of the rules made by 
the local authority for the promotion of ventilation and cleanliness 
are oliences punishable summarily with a line (i). 

(iii.) Commcm hoiliiinij-houses. 

(a) Oufaide London. 

1016. A common lodging-house (j) is a house in which persons 
are harboured or lodged for hire (A) for a single night or for less 

and the lodgers, who must apply conoiiiTcutly with the owner, who.se name 
must be placed on the register. It is not door whether the death or dis¬ 
appearance of an occupier would annul the registration. 

If) See note (e), p. 508, ante. 

( 7 ) In 1863 the Law Officers of the Crown, advising the General Board 
of Health on the Common Lodging Houses Act, 1861 (14 & 15 Viet. c. 28) 
(repealed, e-voept as to the Metropolis, by the Public Health Act, 1875 
(38 & 39 Yict. c 55)), expressed the view that a person might be treated 
as the “ keeper ” of a lodging-house although he had only control o^art 
of it as sub-tenant to an occupier or owner of the whole house. Their 
opinion on this point was not very decided, but they advised that an 
owner who does not reside in nor control a lodging-house, but merely 
receives the rent therefor, could not bo treated as a keeper; see 1 Glen, 
Public Health, 1906 ed., pp. 419, 420. The person who has actual control 
of the house and with whom the lodgers deal, whether he be the agent or 
servant or the tenant of the owmer, would probably be held to be the 
“ keeper.” But if such a person is a mere servant to oan^ out the orders 
of an absent master, the absent master would, if the opinion of the Law 
Officers above referred to is correct, be the “ keeper.” 

(ft) Towns Irnprovernont Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 117. 

(t) Not exceeding 408. {ibid., s. 118). As to proceedings, see pp. 367 
et H«q., ante. 

{j) The terra ” common lodging-house ” is used in a number of Acts; see 
the Common Lodging Houses Acts, 1851 (14 & 16 Viet. c. 28), and 1853 
(16 & 17 Viet. c. 41); Common Lodging Houses, Ireland, Act, 1860 
(23 & 24 Viet. c. 26) ; Public Health Act, 1875 (37 & 38 Viet. 0 . 65); 
London County Council (General Powers) Acts, 1902 (2 Edw, 7, c. clxxiii.), 
and 1007 (7 Edw. 7, c. olxxy.); Public Health Acts Amendment Act, 1907 
(7 Edw. 7, e. 53); and see note (1), p. 510, pout. The definition of a 
” common lodging-house ” in the Common Lodging Houses, Ireland, Act, 
1860 (23 & 24 Viet. c. 26), s. 3, was in 1906 hem to be apj^icable to the 
term as used in the Common Lodg^ Houses Acts, 1861 (14 & 16 Viot. 0 . 
28), and 1853 (16 & 17 Viot. 0 . 41) barker v. Talbot, [1806] 2 Ch. 643, C. A.), 
and would no doubt be applied in any proceedings taken nnder the other 
Acts above referr^ to. By addins the substance of this definition to 
* the dicta as to the meaning of the term given in various oasM, the 
definition given in the text is arrived at. 

(Up) This is a necessary condition. If nothing at aU is paid by the lodgert 
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than a week at a time, or any part of which is let for less than a 
week (Q,> which is so open to ^1 comers (m) as not to exclude ahy 
who are dirty and possibly infectious, or who from their character 
and appearance are likely to disseminate sometliing offensive or 
dangerous (n), and in which the lodgers are allowed so to associate 
with one another as to render possible the occurrence and spread of 
insanitary conditions (o). 

If part only of a house is used as a common lodging-house, that 
part alone, and not the whole house, is affected by the public health 
provisions relating to common lotlging-houses ( p). 

1017. Every local authority must keep a register and enter in it 
the names and addresses of those who keep common lodging-houses 
within its district, the .ituation of such common lodging-houses, and 
the number of lodgers authorised to be received tlierein (q). 

No persf)n may keep a common lodging-house unless it is 
registered and unless he himself is registered ns the keeper of it; 
but if a registered keeper dies, his widow or any member of his 

the house is not a common lodging-house {Parker v. Talbot, [1906] 2 Ch. 
643, C. A,, overruling Gilbert v. Jones, [1905] 2 K. B. 691). It is 
imnaaterial whether the house is or is not carried on as a charitable 
institution ; see Parker v. Talbot, supra, where Cozens-Hatiut, L. J , at 

? . 663, approving the rule laid down in Logsdon v. Booth, 11900] 
Q. B. 401, said that a house does not ecase to be a common lodging- 
house within the moaning of the Acts if it is carried on for chanty and not 
for purposes of gain. 

(1) The words from the beginning of the definition to this point are the 
definition given in the Common Lodging Houses, Ireland, Act, 1860 
(23 & 24 VTot. o. 26). s. 3. 

(m) Presumably a house of which all the inmates belong to the same 
family would not be a common Indging-housc. In any proceedings 
relating to common k-dging-housos, if the inmates allege that they are 
members of the same family, the burden of proof lies upon the person 
making the allegation (Public Plealth Act, 1876 (38 &; 39 Viet. c. 66), s. 87). 

(«) Langdon v. Broadbent (1877), 37 L. T. 434, per .1., at 

p. 436 ; Logsdon v. Trotter, [1900] 1 Q. B. 617, per Cuanxf.i.t., J., at pp. 624, 
626. In 1863 the General Board of Health was advised by the Ijew Officers 
of the Crown that the expression common lodging-liouse did not include 
hotels, inns, public-houses or lo^dgings let to the upper or middle classes.” 

(o) In Logsdon v. Trotter, supra, stress was laid on the fact that the 
lodgers in the house in question lived together in common during the day. 
This is no doubt important, but in the sense indicated by CirANVELi., J., 
ibid., at'p. 626, because when people live together insanitary conditions 
are more likely td arise and spread than if they live apart. 

(p) Public Health Act, 1876 (38 & 30 Viet. c. 55), s. 89. It must be a 
question of fact in such a case who is the “ keeper ” of the common lodging- 
house : and see note (/), supra. 

(q) Public Health Act. 1876 (38 & 39 Viet. c. 56), s. 76. ' As to the 
-receipt of copies of the register in evidence, soe ibid. The local authority 
cannot at its discretion cancel the registration of a keeper {Blake v. Belly 
(1887), 62 J. P. 263), unless the Pubuo Health Acts Amendment Act, 1907 
(7 Edw. 7, 0 .63), s. 69, has been put in force in its district (sec p. 364, 
ante), and if it is to be put in force in a district every keeper of a com¬ 
mon lodnu^house is entitled to notice of the fact one month beforehand 
(Public Acts Amendment Act, 1907 (7 Edw, 7, c- 63), s- 76). Hit 

is in force, registration may be cancelled under certain conditions* as 

to which s«S‘'«^., 88. 71 (3), 72; and registration made ^ter ibid., 8..09, 
has been pujt-l^ force lasts for such time only^ not eze^ing one year, as 
the local' authority fixes, but may be jfropt time (q tjme Imdifi, 

8 . 93 ( 3 )), ' ^ 
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family may keep the house as a common lodging'liouse for Rot 
more than four weeks without being registered (»■). 

1018. If the enactment (x) is in force, the local authority ma^ 
register as deputy keepers persons whose names ar^ submittM to it 
by a keeper, but may cancel the registration of these deputies if 
at any time it does not think them lit to act as such (s). 

1019. The local authority must not register a house as a common 
lodging-house until it has been inspected and approved by one of 
its officers, and may refuse to register a person as a keeper unless he 
produces certificates of good character from three local ratepayers (a). 

1020. The keeper of a common lodging-house must, if required to 
do so by the local authority, fix a notice with the words “ registered 
common lodging-house ” in a conspicuous place on the front of his 
common lodging-house, and keep it undefaced and legible (6). 

1021. Bye-laws (c) may be made from time to time by the local 
authority for fixing the number of lodgers, separating the sexes, 
promoting cleanliness and ventilation, giving notice to the local 
authority and taking precautions in ease of infectious disease {d), 
and for the well-ordering of such houses (e). 

1022. The local authority may also insist on the provision of an 
adequate water supply for common lodging-houses if a Bujiply can 
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(r) Public lJuultli Act, 1875 (38 & 39 Viot. c. 56), a. 77. Compare note 
(n), p. 513, poHl. The expression “any member of liis family ’’ has not 
been dobneu. 

(s) l.e.. Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), 
6 . 71; see p. 364, ante. 

(a) Public Health Act, 1875 (38 & 39 Viet. c. 56), s. 78. If the Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), a. 69, is in force 
(see p. 364, ante), the local authority may relusc to register a keeper if it 
thinks him unlit (see the Public Health Act, 1875 (38 & 39 Viet. c. 55), 
8 , 69 (1) ); but under the Public Health Act, 1876 (38 & 39 Viot. o. 65), 
the local authority may not so refuse if the applicant produces certificates 
of oharactor in conformity with ibid., s. 78. The Local Government Board 
issued a memorandum in June, 1877, containing rules which it wished the 
inspecting officer to observe; as to these, see Lumley’s Public Health 
Acts, 1908 ed., pp. 154 et eeg. If the inspecting officer declines to approve 
a house for registration, the local authority is not bound to hear the 
applicant before rejecting his request to bo registered {Ex parte Kavanagh 
(1894), 10 T. L. R. 633). 

(b) Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 79. The penalty for 
breach, after registration, of this provision is a fine not exceeding £5 and 
a continuing penalty of lOx. a day. If the Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, o. 63), s. 72, is m force in the district, the local 
authority may also, after conviction, cancel the registration of the house 
{ibid.). As to legal proceedings, see pp. 367 et aeq., amfe. 

(c) Model byedaws under this provision have been issued by the Local 
Government Board. Aa to bye-laws generally, see pp. 388 et eeq., ante: 

(d) Public Health Act, 1876 (38 & 39 Viet. e. 66), s. 80. In proceedings 
for not giving notice, it is no defence to say liiat the keeper did not 
know of the case of illness till after the period prescribed for notifying it 
had elapsed. The keeper must take steps to ascertain when aay pHse 
oconrs’which makes it his duty to give notioe {Logedon 'y. HoUand 

14 T. L. B. 449). As to infectious disease in eommon lodging-houi^’ see 
p. 612, post; and see, generally, pp. 446 et aeq., ante. \ 

> (c) Public Health Act, 1876 (38 & 39 Viet. o. 66), s. 80 l For forms 

rdatifig to the adoption of bye-laws and the cirrying' Ovt thereof, sea 
Enoyoloptedia of Forms and Precedents, VoL- X., pp. 317-^34; ‘ 
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be obtained at a reasonable rate (/), and the keeper of a common 
lodging-house must limewash the walls and ceilings in the £j:at 
week of April and of October in each year to the satisfaction of the 
local authority {g). 

1023. The local authority may also require the keeper of a 
common lodging-house in which beggars or vagrants are received from 
time to time to report to the local authority, or to a person named by 
it, every person who resorted to the lodging-house during the pre¬ 
ceding day or night, and must, for this purpose, fill up schedules 
provided by the local authority with the information required (/<V 

Cases of fever or infectious disease must Ih) reported by the 
keeper of the common lodging-houso where tlw^y occur to the 
medical officer of the local authority and to the i)oor law ridieving 
officer of the district 0/. 

1024. The keeper, and every person acting in the care or manage¬ 
ment, of a common lodging-house must give free access to every part 
of the house when required by any officer of the local authority (/c). 


(/) Public Health Act, 1876 (38 & 39 Viet. c. .65), s. 81; and see title 
Water Supply. If the Public Health Acts Amendment Act, 1907 (7 
Edw. 7, 0 . 63), 8 . 74, is in force, every common lodging-house must have 
suitable sanitary conveniences for the persons of both sexes, if both sexes 
are accommodated in it, with provision for separate convemonces for men 
and women, and must have a proper water supply for huslimg cisterns. 
Local authorities may, in writing, order any delects in these respects to bo 
made good, and, if the order is not complied with in twenty-eight days, 
may do the necessary work themselves and recover the expenses thereof 
summarily from the keeper, or may declare them to be xirivate improve¬ 
ment expenses (ibid., s. 74); and see p. 381, ante. 

(g) Public Health Act, 1876 (38 & 39 Viot. c. 56), s. 82. Penalty not 
exceeding 40«. As to legal proceedings, see pp. 367 et seg , tmte. The 
Public Health Act, 1875 (38 & 39 Viot. o. 65), ss. 46, 120, give general 
powers to local authorities to require whitewasliing, cleansing and purifica¬ 
tion of houses where necessary. As to the reasonableness or unreason¬ 
ableness of bye-laws, see pp. 388 et seq., ante. 

(h) Public Health Act, 1875 (38 & 39 V'iot. o. 65), s. 83. ITie jn .lalty 
for non-oomplianco is a fine not exceeding £ 6 , and a further penalty not 
exceeding 408. for every day during which the offence continues (ibid., 
8 . 86 ). As to legal proceediiigs, see pp. 367 el aeq., ante. Harbouring 
thieves in a lodging-house is an offence under the Prevention of Crimes 
Act, 1871 (34 & 35 viot. c. 112), s. 10. As to warrants to search lodging- 
houses for thieves, see title Criminal Law and Procedure, Vol. IX., 
pp. 310;‘311. 

(i) PubUo Health Act. 1876 (38 & 39 Viet. o. 66 ), s. 84; and as to 

bye-laws on this matter, see p. 611, ante. The Infectious Disease 
(Notification) Act, 1889 (62 & 63 Viet. c. 72), is dealt with at pp. 445 etseq., 
ante. The Public Health Act, 1876 (38 & 39 Viot. o. 66 ), ss. 120—124, 
contain further provisions against the spread of infections diseases. 
Ibid., a. 86 (see note (h), supra), provides a penalty for breach of the pro¬ 
visions of ibid., s. 84, where the sufferer has been confined to bed ; if the 
Public Health Acts Amendment Act, 1890 (63 & 64 Viet. o. 69), s. 32, is in 
force (see note (h), p. 363, ante), a penalty not exceeding £2, and a 
further dai^ penalty not exceeding 68 . (ibid.), is in any case incurred ; 
and, if the Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), 
s. 72, is in force, a conviction may be followed by cancelling the registra* 
tion of the house ; see note (q), p. 610, ante. As to legal proceedings, see 
pp. 367 et eeq., ante. . t 

(k) Public ueal^ Act, 1876 (38 & 39 Viot. o. 65), s. 86 . Penalty not 
exceeding £6 (ibid.). As to legal proceedings, see pp. 367 et aeq., ante. * « 
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1025. In udditioii to iriipom’n^ tlio penalties autboi’ised for 
nreaches of the law in rej^ard to common lodging-houses, the com¬ 
petent court may, if a keeper is convicted for a third time of a 
statutory offence, adjudge that he shall not keep a cofiimon lodging- 
house lor live years after such conviction, or some less lime, 
without a written licence, which may he withheld or given on 
terms, from the local authority (1). 

(b) In Loudon. 

1026. In the administrative county of London the London 
County Council is invosLod with large powers (»<) for licensing and 
regulating common lodging-housos. No person may keep a common 
lodging-house in the comity unless he has applied for and obtained 
a licence from Uio London County Council (a). 'I’ho application must 
specify the jiroiiiises in respect ot which the licence is sought and 
the number of lodgers which it is proposed to receive (o). 

1027. As soon as practicable after r(!ceiving the application, the 
London County Council must cause inquiiy to he made into tile 
litiiess of the applicant to receive a licence, and the suitability of the 
premises for use as a common lodging-house for the mimher of 
lieisons whom it is proposed to receive (p). If satisfied on these 
points, the Council may grant ( 7 ) the appheant a licence in respect 
of the house. The lieence must slate the niaxiiiiuin number of 
persons who may at any one time oceiip}- the premises (a), and 

(1) Public Ilcultli .\et, 1875 (38 & 39 Viet. c. 55), s. 88 If the Public 
Health Acts Anicnclmonfc Act, 1907 (7 Jidw. 7, c. 53), Part V., is in force lu 
a district, the registration of a keeper may be. cancelled by the competent 
court after a single conviction. This is so, whether the conviction bo foi a 
breach of the provisions of the Public Health Act, 1875 (38 & 39 Viet, 
e 55), or of (he provisions of the Public Health Acts Amoudinent Act, 
1907 (7 Edw. 7, c. 63), relating to common lodging-hoiases, or ot the bye¬ 
laws made thereunder (ibid., s. 72), 

{m) By the Loudon County Council (General Powcr.s) Acts, 1902(2 Edw. 7, 
c. clxxiii.), 1904 (4 Edw. 7, c. ccxhv ), and 1907 (7 Edw. 7, c. clxxv.). 
“ Common lodging-house ” in these Acts has the same meaning as in the 
Common Lodging Houses, Ii eland, Act, 1860(23 & 24 Viet. c. 26), as to which 
see note (y), p 609, ante, and Parker v. Talbot, {190.5J 2 Ch. 643, C. A., there 
cited. The adniini-strative county of London includes the City ; see title 
Metropolis, Vol. XX , p 393. As to the cleansing of venninous iuinates 
of common lodging-houses and their clothing, see note («), p 502, ante. 

(n) London County Council (General Powers) Act, 1002 (2 Edw. 7, 
c clxxiii.), s. 61 If "immediate notice of the death of a lieensee is given 
to the Council, his widow or a n.eniber of his family may for four weeks 
keep the common lodging-house open without a lieence {ibid , hs 54, 66; 
Common Lodging Houses Act, 1853 (16 & 17 Vi<:t. c. 41), s. 3); see 
note (/), p. 614, post; and compare p. 610, ante. 

(o) London County Council (General Powers) Act, 1902 (2 Edw. 1, 
c. clxxiii.), 8. 46. 

(p) Ibid , 8. 47. 

(o) If the Imiidon County Council refuses to grant the licence, the 
applicant is entitled to have its reasons for doing so in writing. Those 
can only be that the applicant is unfit, or that the premises ars not suitable 
or suitably equipped. Any person aggrieved by the refusal may appeal to 
a metropolitan magistrate, who may appoint a properly qualified surveyor 
or architect (in the ease of premises alleged not to be suitable or not isuit- 
ably equipped) to examine and report on the house. The costs of the appeal 
ana of the examination must be paid as directed by the magistrate (totd., 
b.,50). 

• (a) Ibid., a 48. 
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wheu granted laats for a year, and begins and ends on a day fixed 
by the Council {b). 

1028. The licensed keeper of a common lodging-house, or some 
proper deputy nominated by him and approved in writing by the 
London County Council, must reside constantly in the common 
lodging-house, and must remain there every night from 9 p.m. to 
6 a.m. (c). 

1029. The administration of the Common Jjodging Houses Acts, 
1851 (d) and 18.58 (e), which, as amended, are still in force in the 
County of London, is in the hands of the London County CounciU f)- 


(b) Undpr the London County Council (General Powers) Act, 1904 
(4 Edw. 7, c. eexHv.), s. 47. which contains provisions for bringing all 
licences of coiniuon lodging-houses to an end on the fixed day, but so 
that no hcciice lasts fox less than a year. 

(c) London County Council (General Powers) Act, 1907 (7 Edw. 7, 

o olxxv.), 8. 79 (1). Penalty, not exceeding £6 and a continuing penalty 
of £1 or less per day, recoverable suniinarily. If a keeper is convicted for 
a breach of this rule, his licence may be suspended, revoked, or withheld 
on expiration s. 79 (2) ). As to summary procedure,- see title 

Magistbati^s, Vol. XIX , pp. .589 et seq. 

(d) 14 & 16 Viet. c. 28. 

(e) 16 & 17 Viet. c. 41. 

(/) County of London (Common Lodging Houses) Order, 1894, confirmed 
by the Local Government Board’s Provisional Orders Confirmation (No. 12) 
Act, 1894 (57 & 68 Viet. e. exxiv.). The Common Lodging Houses Act, 
1861 (14 & 15 Viet. c. 28), s. 9, which authorised the making of regulations, 
is repealed (London County Council (General Powers) Act, 1902 (2 Edw. 7, 
clzxiii.). 8. 63 (1)) ; and the London County Council may make bye-laws 
similar to those which may be made in the provinces {tkid., s. 53 (2); see 
p. 611, ante), to which the Public Health (London) Act, 1891 (64 & 55 
Viet. c. 76), 8. 114 (see titlp Metkopolis, Vol. XX., p. 460 ; note (d), 
p. 388, ante), is applied (London County Council (General Powers) Act, 
1902 (2 Edw. 7, c. clxxiii.), s. 63 (3)). The Conunon Lodging Houses 
Acts, 1861 (14& 15 Viet. o. 28) and 1863 (16 & 17 Viet. o. 41), so far as not 
varied by or not inconsistent with the Loudon County Council (General 
Powers) Act, 1902 (2 Edw. 7, o. clxxiii.), apply to a licensed common 
lodging-house keeper {ibid., s. 56). The Common Lodging Houses Act, 
1851 (14 & 16 Viet. c. 28), requires the Londou County Council to keep 
a register of common lodging-houses {ibid., s. 7 ; see p. 613, ante), requires 
the keepers to give notice of fever er infectious disease (Common Lodging 
Houses Act, 1861 (14 & 15 Viet. o. 28), s. 11), authorises access atallt&es 
by the Council’s officers (ibid., s. 12; and see p. 615, post), and requires 
cleansing of the house and its drains etc. and limewashing in the first 
weeks of April and-October (Common Lodging Houses Act, 1851 (14 & 15 
Viet, a, 28), s. 13). It provides ponaltie.s for breaches of the Act and for 
their recovery (»6id., ss. 14, 16). In proceedings the burden of proving 
that the inm.ates are members of the same family (see note (m), p. 610, 
ante) lies on the person making the allegation (Sanitary Act, 1866 (29 & 30 
Viet. c. 90), B. 41). The Council may require that the common lodging. 
house is properly supplied with water, and cancel the re^eistration if suw 
supply is not i)rQvidM within a time specified in the Council's written 
requisition (Common Lodging Houses Act, 1853 (16 & 17 Viet. c. 41), s. 6 ). 
Provision is made for the removal to hospitals of occupants of a common 
lodging-house who are suffering from fever or any infectious disease, and 
for the disiufeclion or dostruclion of infected clothes etc. {ibid., s. 7; and 
see p. 513, ante), and the Cotmcil may require from the keeper reports of 
beggars or vagrants received the preceding day (Common Lodging Houses 
Act. 1853 <16 vV 17 Viet. o. 41), s. 8). The penalties imposed bjy the 
Common l^>dging Houses Act, 1861 (14 & 16 Vlot. o. 28), for breaches of 
that Act may also be imposed for breaches of the Common Lodging HousAi 
Act, 1863 (16 & 17 Viet. o. 41) {ibid., s. 11)* lu default of paymentiOl^, 
the penalty the person convict^ may be imprisoned for any term not 
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A pronsion requiring the keeper and every other person in obwrgs 
of a common lodging-house at any time to give free aocess to aoy 
police officer when required by him (g). 


(iv.) sSeamcn'a Lodginga. 

1030. Bye-laws {h) relating to seamen’s lodgings (i) may (A) be Autj^ortty 
made, in London, by the London County Council, in cities or boroughs 

which are seaports, by the town council, and in urban or rural “y*‘“*** 
districts which include seaports by the urban or rural council (1). 

In all cases the appi-oval of the Board of Trade is required to validate 
such bye-laws (rn). 

The bye-laws, if made, must provide for the licensing, inspection, Nature of 
and sanitation of the seamen’s lodging-houses, for the publication t»ye-iawB. 
of the fact of a house being licensed, for the due execution of the 
bye-laws, for the prevention of obstruction of officers engaged in 
securing such execution, for the prevention of unlicensed peisons 
from holding tliemselves out as keepers of seamen’s lodging-houses, 
and for excluding persons of improper character from sncli 
houses. The bye-laws must also impose sufficient lines, not 
exceeding X'50, for breach of any bye-law («)• 

1031. The expenses of carrying out the above provisions may be Expensoa 
defrayed by the London County Council and by borough and urbi.n 

exceeding three months {tbid.); and*soe, further. Summary Jurisdiction Act, 

1879 (42 & 43 Vict. c. 49), s. 5; title Magistrates, Vol. XIX., p. 604. 

A keeper three times convicted of an offence against either Act may, on 
the third conviction, have his roglstratJun cancelled {ibid., s. 12). It is 
understood that the London County Council regard the Common Lodging 
Houses Acts, 1851 (14 & 15 Vict. c. 28) and 1853 (16 & 17 Viet. c. 41), 
as to a great extent superseded hy their more recent private Acts (see 
note (»t), p. 613, ante). As to notices required to bo affixed in common 
lodging-houses, see the Sanitary Law Amendment Act, 1874 (37 & 38 Vict. 
o. 39), s. 49. 

(q) l.e., by a proviso to the Order mentioned in note (/), p, 514, ante. 

The adiqiuistratiou of the Common Lodging Houses Act, 1851 (14 & 15 
Viot. o. 28), was formerly in the hands of tVie Commissioners of Metro¬ 
politan Police; and the proviso in effect saves a power that the police haC 
under ibid., s. 12; see note (/), p. 514, ante. As to the Commissioners, see 
tilJe Police, Vol. XXII., pp 469 et aeq. 

(A) As to bye-laws generally, see pp. 388 et seg., ante. 

(i) These are not defined in the Merchant Shipping Act, 1894 (67 & 58 
Vict. c. 60), but a definition is given by implication in the provision (tVu’d., 
a. 214 (1)) that the bye-laws “shall bo binding upon all persons keeping 
bouses in which, seamen are lodged and upon the owners thorenf and 
persons employed therein." As to seamen generally, see title SoiPFiNO 
ANii Navigation. 

{k) If the local authority does not make, revoke or alter a bye-law ae 
required from time to time by the Board of Trade,.the Board itself fikay 
do so fMeichaiit Shipping Act, 1894 (57 Ai 58 Vict. o. 6U), s. 214 (4)). 

(l) As to these authorities, soii pp. 372—374; ante. 

(m) Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), s. 214 (1). 

(n) Xbid., s. 214 (2). The bye-laws come into force on a date named ia 
them, and must be published in the London Gazette and in at least onjS 
newspaper oirculatiag in the district and designated by the Board of TrAdc, 

If by Order in Council it is directed that none but persons iioensod. nsder 
ibid,, a. 214, shall keep seamen’s lodging-houses or let lodgings to (wqinsn, 
any person oontravening such Order is liable for each offence to a $ae not 
e^peeding £100 (itid, s. 214 (5)). As to the recoveiy of fines, see ttid:, 

680—684; tiUe Sriptjwg ANU Navigation. •i. 



616 


PiTBiiio Health and Local Administration. 


SbOT. 7. 

Bwiilling 

Places. 

Bye-laws for 
lodging and 
accommoda¬ 
tion. 

Bye-laws for 
promoting 
cleanliness 
and faabifablc 
condition. 


Operation 
oflBtAtutes 
effected by 
representa¬ 
tion. 


coancils, out of the funds at their disposal as sanitary authorities; 
and fines for breach of the statutes are paid into such funds (a). 

(t.) IToji’picliers' and Fruit-puker$' Ladginys. 

1032. Bye-laws for securing the decent lodging and accommoda¬ 
tion of pickers of hops, fruit, or vegetables may bo made hy urban 
or rural councils (h). 

(vi.) Ttiit<, Sheds, and Vans. 

1033- City and borough councils and urban and rural councils(t*) 
may make bye-lawa for ])romotiiig cleanlinoss in, and th(3 habitable 
condition of, hints, vans, and hlieds, and similar structures, for 
preventing the spread of infcciiou.s disease by persona inhabiting 
them, and for preventing niiisiuices arising fnnn thcm(d). Officers 
authorised by the local iiiithoiities may enter and insp('ct such 
tents, sheds and vans, between (! am. and 9 p.m.(c), if they have 
reason to believe that any provision of the statute or any such 
bye-law is being contravened (_/). 

Sl'lJ-Slier. 4 .—Ilousmy nf tlu ]Vorkiny (Uu'<hs. 

(i.) (JnhfuUhn At as. 

1034. In order tliat the proviaions of the Housing Acts (n) with 

(rt) Merchant Shipping Act, 1894 (67 & 58 Viet, c 60), a. 214 (6); and 
sec pp. .380 et seq , imie. 

{h) Public Health Act, 187.5 (.38 A 39 Viet, e 55), s 314; Public Heallh 
(Fruit Pickeis’ Lodgings) Act, 1882 (45 & 40 Viet. o. 23), 8. 2. Model 
bye-laws have been issued by the Local Government Board. As to byc¬ 
laws generally, seo pp. 38S et /tea , ante 

(e) Housing of the “Woiking ri-TSscfe Act, 188.5 (48 & 49 Vict c 72), s 7; 
and see pp. 372, 374, ante 

(d) Housing of the Woiking (’hisses Act, 1885 (48 & 49 Vict.. c 72), s. 9. 

n'bis provision was repealed ns to tlic Metropolis by the Public Health 
(London) Act, 1891 (54 & 65 Vict. c. 76), s 142, and sjmilar provisions were 
mado hj ibid., s. 95. As to such bye-l.'iws generally, sec Housing of the 
Working Classes Act. (48 A <*9 Vict. c. 72), s. 10, winch applies the 

provisions of tlio Pidilic Health Act, 1875 (38 & 39 Vn t. c 55), as to 
byc-laws, and makes the penalties suTniimnlyiccoveiablc; and see pp. 388 
el seq , ante. Model bye-laws have been issued by the I;oeal Govtjf'ment 
Bohid. As to the ciicumstances under which such .i tent, shed, van 
or similar stnictiire becomes a mlisance summarily abatable, see title 
Nuisance. Vol. XXL, pp. .537el seq. 

(e) Housing of the Working Classes Act, 1885 (48 & 49 Vict. e. 72), 
B. 9 (3), (4) 'Pile provision defining “day ” in tbid., s. 9 (4), is reproduced 
in the Public Health (London) Act, 1891 (64 & 55 Vict c. 76), s. 141 ; and 
see title Time. 

(/) Housing of the Working Classes Act, 1885 (48 & 49 Vict. o. 72), 
8 . 9 (3). In London the entry may be made hy any member of the local 
authority without authorisation (Public Health (London) Act, 1891 (54 & 55 
Vict. c. 76), s 11.5), or by an authorised officer. Outside London the entry 
can only be made by a person duly authorised by the local authority 
(Housing of the Working Classes Act, 1885 (48 & 49 Vict. c. 72), s. 9 (3)), 
Obstruction ol -iich person in the performance of his duty is an offence 
punishable suinmarily by a'flne not exceeding 40s. {ibid., s 9 (5)). As to 
legal proceedings, see pp. 367 et seq., ante; and as to procedure before 
courts of sunsmai-y jurisdiction, see title Magistrates, Vol. XIX , pp. 689 
«t seq. Nothing in the Housing of the Working ClaBses Act, 1885 (48 & 49 
Vict. o. 72), s 9. applies to any tent, van, shed or structure erected or 
used by HiS Majesty’s n.aval or military forces (ibid., s. 9 (7); see titlfe 
Botai. Fosfcts) As to the holding of local inquiries, see Housing of Iho 
Working Classes Act, 1886 (48 & 49 Vict.c. 72). s. 10(2); and see pp 376? 
376, ante. • , 

(g) 'Phe provisions of the statute l.aw with regard to bousing of the 
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regard to unhealthy areas may be put into operation in any urban 
district or in London (/i), it is necessary that a representation 
in writing (t) should be made to the local authority by its medical 
officer of health (Jc). 


working classes are contained in the Housiugof theWorkiugClasaes Act, 1886 
(48 & 49 Viet. c. 72) (ss. 7, 8, 9 of which are still operative; see note (t), 
p. 508, mite, notes (c)— (f), p. 516, ante) ; the Konsing of the Working 
Classes Act, 1890 (63 & 54 Viet. c. 70), referred to in this code of legislation 
and in this siib-sectiou of this title as “the principal Act”; the Housing 
of the Working C]as.ses Acts, 1894 (67 &.68 Viet. c. 56), 1900 (63 & 64 
Viet. c. 59), and 1903 (3 Kdw. 7, o. 39); and the Housing, Town Planning, 
etc. Act, 1909 (9 Edw. 7, c. 44), ss. 1—53. These enactments are collec¬ 
tively referred to in this suh-scction of the title as “ the Housing Acts.” 
As to property which cannot be acquired for the purpose of the Housing 
Acta, SCO title Opbn Spaces and Eeckeatiov Ground,s, Vol. XXI., 
pp. .j 80, 605 ; and note (p) p. 547, post. 

(h) The local authorities charged with the execution of the Housing of 
the Working (’lasses Act, 1890 (53 & 54 Vict c 70), Part I., are the 
councils of urban districts, the councils of municipal boroughs, the London 
County Council, in the (’’ouuty of London out.side the City, and, within 
the City of London, the Common Council; see ibid., s. 92, Sohed. I. ; 
Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 0 ; Local Government Act, 
1 894 (56 & 57 Vict. c. 73), a. 21; City of London Sewers Act, 1897 (60 <fc 61 
Vict. c cxxxiii.), s. 7; and seo pp. 372—374, ante; titles Local (Govern¬ 
ment, Vol. XIX , pp 262, 293; J\f>yrROPOLrs, Vol XX., pp. 39.5 et xeq , 428. 
All these authorities may appoint coinmitlees to o.vecuto the Housing Acts, 
but may not authorise such committees to boirow money, enter into a con¬ 
tract, or make a rate (Iloiisiiig of the Working Classes Act, 1890 (53 & 64 
Vict. c. 70), s. 81). Tf an official iepresentation made to the London 
County Council under ibid, Pait 1.—vvhicli deals with “Unhealthy 
Areas”—relates to not more than ten houses, the London County Council 
must not deal with it, but send it to the borough conned to whose area it 
relates, and that council must deal with it under the Housing of the Work¬ 
ing Classes Act, 1890 (63 & 64 Vict. o. 70). Part II.—which deals with 
“Unhealthy Dwelling-Houses ”—(ihid , s 72). If, on receiving a repre¬ 
sentation under ibid., Part I., the London County Council resolves that it 
i.s not of general importance to the County of London, and should bo 
dealt with under thid.. Part If , it may submit such resolution to the Local 
Government Board, and the lioard may appoint an arbil-rator 1o hold an 
inquiry. After such inquiry, the arbitrator may report on the importancAi 
of the case to the (’lounty of London, and as to what contribution, if any, 
the London County Council should make tow'ards the cost of dealing with 
it, if it is dealt w'ith under ibid , Pint II. 'I'lio Loc.al Government Board 
decides, on such report, which pait ot the Act should bo used to deal with 
the case, and the proper medical olficcr must make the rcpre.scritation 
necessary for proceedings iii aceordaiice with such decision (ibid., s. 73). 
As to inquiries, see pp 375 el xeq . ante, and see p. 520, post. As to 
schemes under the Housing of the Working Cla,ssea Act, 1890 (63 & 54 Vict. 
c. 70), Parks I. and If , see pp 51.S rl xeq , post 

(*) An oflioial representation for the pm po.sesof the Housing of the Work¬ 
ing Classes Act, 1890 (53 & 54 Vict, c. 70), Part I., moans a representation 
made to the local autlioril.y by its medical oflicer and, in London, by any 
medical oflie.er of health uppomted a.s siicli liy the London (Jonnty Council, 
or any qualified medical practitioner or pr.-ieiitioners appointed from time 
to time by the (Council for earning oiil. tlni Act {ibid , ss. 5 (I), 76). 

(Jfc) Persons may be autlioriscd to act teinporauly ns madical officers 
of health for the purposes of ibid.. Parts 1. or II. (ibid., s. 79 (1)). All 
representatioiiH of medical officers of health under the Act must be in 
writing {ibid., s. 79 (2) ). A medical officer of health must make an official 
representation under the Housing of the Working Classes Act, 1890 
^63 (fe 64 Vict. c 70), whenever he secs cause to do so {ibid., s. 5 (2)). Any 
two justices of the peace acting within (lie district of the medical officer’s 
authority or twelve or more rnlc|>aycrs in his district, may eumplain to 
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This representation must state (1) that within a certain area in 
the district of the authority either the houses, courts, or alleys are 
unfit for human habitation, or the streets and houses or groups of 
houses within the area are dangerous or injurious to the health of 
the inhabitants of the buildings in such area or of neighbouring 
buildings (Z); (2) that the most satisfactory way of dealing with the 
evils specified is an improvement scheme (m) for rearranging or 
reconstructing some or all of the streets or houses in such area(?i). 


Rcmiutlon 
of local 
authority as 
to loheuic. 


1035. On receiving such a representation the local authority con¬ 
siders it, and, if satisfied of its truth and of its ability to deal with 
the evils specified, may (o) pass a resolution (p) declaring the area 


him of tho unhealthincss of any area within the district. On receiving such 
complaint the medical o.liccr must at once inspect the area and make an 
official represonf ation to liis local authority, stating tho facts of tho case 
and whether or not he thinks tho area unhealthy (llousing of the AV^orking 
Classes Act, 1890 (SIl & 54 Viet, c, 70), s. 5 (2) ). If the medical officer 
fails to inspect, or reports the area not unhealthy, twelve or more rate¬ 
payers may appeal to the Local Government Board, and the Board, if the 
complainants give security for coats, must order an independent inspection 
and report by a qualified incdical practitioner, or by any other inspector, 
officer, or employee of the Board (ibid., s. 16(1); llousing of the Working 
Classes Act, 1903 (3 JEdw. 7, c. 39), s. 4 (2); llousing. Town Planning, e,tc. 
Act, 1909 (9 Edw. 7, c. 44), s. 26). The report must be sent by the Local 
Government Board to the local authority, and, if it states that the area 
inspected is an unhealthy area, the local authority must proccod as if 
it were an official lopresontation coming from its oun inedioal officir 
(Housing of the Working Classes Act, 1890 (63 & 54 Viet. c. 70), s. 16 (1) ). 
The costs of such an independent inspection or inquiry are in (he discretion 
of tho Local Government Board [tbtd , s 16 (2) ), and any order which the 
Board makes as to costs may be made a rule of a superior court and 
enforced as such {ibid., s. 16 (3) ). Tho Local Government Board may also 
order tho local authority to make a scheme under ibid.. Parts 1 and iJ., 
and such order is enforceable by mandamus (Housing of the Working 
Classes Act, 1903 (3 Edw. 7, c. 39), s. 4(1) ). 

(l) The certificate may state that the danger is due to narrowness, close¬ 
ness, bad anangement of streets and houses or groups of houses, want of 
light, air, ventilation, or proper conveniences or other sanitary defects; 
see Housing of the Working Classes Act, 1890 (53 & 54 Viet. o. 70), s. 4. 
The term “ street ” in ibid. Part 4., includes any street, court, alley, 
square, or row of houses (ibtd.f s. 29; Housing, Town Planning, etc. Act, 
1909 (9 Edw. 7, o. 44), s. 48). As to ^aujtaJy accommodation, see pp. 59G 
et fiegf,, wift. 

(m) The woriis “ that tho moat .... scheme ’’ are in effect inserted in 
this provision by tho Housing, Town Planning, etc. Act, 1009 (9 Edw. 7, 
c. 44), s. 22, 

(n) Housing <if tho Working Classes Act, 1890 (53& 54 Viet. c. 70), s. 4. 

(o) If, wlieii (he local .anlhority ha.'i received an official representation, 
it posses no resolution, or passes aresohition not (o make a scheme, it must, 
.as soon as possible, send tlie reprcseiit :i I ion to I be lineal Govornmeut Board, 
with its reasons tor not acting on siieh repieHeiituiioii. On reueipt tbei-eof 
the Local Go\i-i'iim<‘ut Board may din-ut a local inquiry to lie held to 
examiiio into tbe eoiTeetness of tbo representatiou (ibid., s. 10), and, if 
aatistied that a selieme slioiild have been made, may order the local 
authority to* make one. iiiuch order may be enforced by matidaiuns 
(Housing of the Working (’lasses Act, 1903 (3 Edw. 7, o. 39), s. 4); as to 
inquiries gwierally. see pp. 375 et neq., mite ; and see p. 620, p«*t. 

(p) Yat 'farm of resolution, see Encyclopiedia of Eorms and Prceedenta, 
Vof, X,, p. ffH. IVisons beneficially interested in any land, dwolimg-honse, 
or building may not vote on any resolution of a meetiug or committee of 
» loe.al authority if it relates to such property. If such a person votes, ■ 
be inouxs & penalty not exceeding £60; but his vote does not invaUdabt' 
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to be an anhealthy area and that an improvement scheme should 
be made for it. The local authority must then at once proceed to 
make a scheme iq). 

1036. The scheme must be accompanied by maps, particulars, 
and estimates. It may exclude any part of the area in respect of 
which a representation has been made, it may apply to neigh¬ 
bouring lands, and may contain provisions for widening the existing 
approaclies to the area, or opening out the aroii for tho purposes of 
ventilation or health (r), unless the local autliority is relieved from 
the duty to do so. The scheme must provide suitable accommo¬ 
dation for the working classes whom it will displace, either in the 
area dealt with or in the vicinity thereof (»), and must provide for 
proper sanitary arrangements0). It may provide for any other 
matter, including the closing and diversion of highw'ays, for which 
it seems expedient to make provision with a view to the improvement 
of the area or the general elliciency of the scheme (u). It must dis¬ 
tinguish the li'.nds pi'oposeci to be taken by compulsion (a). It may 
also contain aiTange)uenls for its being carried into effect in whole 
or in part by the person entitled to the first estate of freehold in 
any property contained within the area, under the superintendence 
and control of tho local authority, and subject to such terras as may 
bo agreed upon between the freeholdtir and the authority (b). 

1037. When the scheme is complete, the local authority must 
publish notice of its completion in a local neivspaper (c). The local 
authority musf: also serve noticcis (il) on the real or reputed owners 

the resolution (Housing of the Working Classes Act, 1890 (63 & 34 Viet, 
c. 70), 8. 88). 

(g) Ibid., B. 4. Fur forms relating to siicli schemes, see Encyolopsedia 
of Forms and Precedents, Vol. X., pp. Oil—024. 

(r) Housing of the Working Classes Act, 189u (53 & 64 Viet. c. 70), a. 0 
(1) (a), (b). 

(«) Jbui., B. 6 (1) (c). 

(t) Ibid., s. 6 (1) (d). 

(«) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), b. 23. 

(а) Housing of the Working Classes Act, 1890 (03 & 54 Viet. c. 70), 
e 6 (2). Lauds may (ibid., s. 20) be taken by agreement under modified 
provisions of tho Lauda Clauses Acts ; see title Compulsouy Purchase of 
Land and Compensation, Vol. VI., pp. 163, 164. As to compensation, 
see p. 544, poet. As to exemption from comjralsory acquisition, see the 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 45; title 
Open Spaces and Recreation Grounds, Vol. XXI., p. 606. 

(б) Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), 
B. 6 (3). 

(o) The notice must be published on throe consecutive weeks in the same 
newspaper circulating in the district. It must state tho limits of the area 
comprised in the scheme and name a place in or near the area where a 
copy of the scheme can be seen at all reasonable times (tbid., a. 7 (a); 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 41; Local 
Government Board Order of 19th November, 1910 (Stat. R. & 0., 1910, 
p. 212), prescribing and setting out the forms of the notices^ 

(d) These notices must be served during the thirty days next following 
the date of the last publication of the advertisement, according to the 
provisions of the Housing of the Working Classes Act, 1890 (69' dt B4 
Viot. 0 . 70), 8.7 (b), (c), (d), as amended by the Housing of the Working 
Elasaes Act, 1903 (3 Edw. 7, c. 39), s. 6 (1). As to service by post, see the 
Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 26; compare pp. 370 et teg.. 
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Ollier, 


or le.sBee and O(:fii|iior of any land which it is proposed t<j take 
compulsorily, stating that the authority is about to petition for 
confirmuthm of the scheme, and tiie local authority, after such 
jjnblieation and service, must present a petition (c) to the Local 
(loveriiment Jioanl ]»raying that an order (/) may ho made con¬ 
firming the .scliome. 

1038. If tlie Local GovernmeiiL Board, on consideration of the 
petition and proof of the taking of the preliminary steps, decides to 
proceed with the scheme, it must direct a local iiujuiry to be hold 
in or near the area of llie i)ro|>os(!d scheme for the pui'iKJse of 
ascertaining the correctness of the representations mado as to its 
area and sulHciency and ot licaring local objections to it (//). 

1039. A local intpn'ry having been held by an inspector of the 
Ijocal (Jovermnont J^oard, and a re|)Ort on the iiupiiry having been 
made to it, the Br»ard may make an order (/<) declaring the limits 
of the area of the scheme and aiithoiising its execution (/). Such 
order may make modifications or attach conditions to the scheme, 
hut may not add to the lands which tiia scheme proposes to take 
compulsorily (/i). The local autliority must then serve a copy of 
the order on theiiersons whose lands are to be taken compulsorily (/), 
but not ou tenants for one month or less. The Local Government 
Board may make an oi’der allowing the costs incurred in oppos¬ 
ing the schomo by any person who.so lands it i.s ])roposed to 
take compulsorily, anil such costs must he paid hv the local 
authority (wi). 


ante. If the prepayment of postage of a letter containing a notice is not 
proved, the Horvioo is insulUcient {IVallJinmslow Urban District Council v. 
Uenwood, [1897J 1 Oh. 41) 

(e) Housing of the Working Cliusses Act, 1890 (oS &; 54 Viet, c 70), 
8 . 8 (1). A copy of the scheme, a hat of :iny persons who have objcctecl 
to their lands being taken, and any evidence m support of the scheme 
which may from tune to time be required by the Local Ooverntuent 
Board, must accompany tlio petition {ibid , s 8(2)). 

(/) Ibid., 8 . 8 (1) The Local Government Board issues annually 
instructions as to tlie manner of applying for coiiiiruiation of schemes. 

(g) Ibid., H. 8 (3). As tp the powers of the Local Government 
Board to hold inquiries under the Housing of the Working Classes Acts 
and to make ordcis as to the costs of inqiiiiies, see Housing of the Work¬ 
ing Classes Act, 1890 (53 & 64 Viet. c. 70), s. 85; Housing, Towm 
Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 63, Scheds. II., VI. As lo 
inquiries generally, see pp. 375 et set/., mite. 

(h) Formerly a provisional order, but see Hou.sing of the Working 
Classes Act, 19U3 (3 Edw. 7, a. 39), s. 5 (2); Housing, Town Planning, etc. 
Act, 1909 (9 Edw. 7, c. 44), a. 24 (1); and see note (i), infra. 

(i) No confirmation of the order by Act of Parliament is now necessary, 
even though it provides for taking Iqnds compulsorily (Housing, Town 

‘Planning, etc. Act, 1909 (9 Edw. 7, c. 44), bj 24 (1), amending Housing of 
the Wormng Classes Act, 1903 (3 Edw. 7, c. 39), s. 6 (2) ). 

(ft) Housing of the Working Classes Act, 1890 (53 &: 54 Viet. o. 70), 

8 . 8 ( 6 ). 

(l) Ibid. Those copies must be served in the manner prescribed by ibid., 
8 . 7, for serving the notices of intention to take laud compulsorily; see 
note (d), p. 610, ante. 

(m) Housing of the Working Classes Act, 1890 (53 & 54 Viot. c. 70), 
I. 8 (7) (8); and see p. 522, post. 


« • 
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The Local Government Board may, after a scheme has been 
confirmed, allow the local authority to modify it in detail if it is Dwelling 
proved to the satisfaction of the Board that such a modification P laces , 
would improve the scheme ; but such modification, if it includes the 
provision of dwelling nccouimodation for persons of the working 
class, must be such us might have been inserted in the original 
scheme (/?)• Such modification may consist in the abandonmont of 
part of the scheme, or in the addition to or amendment of the 
scheme in any way which tlie Board thinks expedient (o). 

1040. Wlien the Local Government Board has confirmed a Steps to be 
scheme, the local authority must us soon as practicable take steps, 
by purchase of the lands required and otherwise, for carrying the 
scheme into execution (p). The local authority may not itself 
rebuild any liouscs or execute any part of the scheme ^^ithout 
the express approval of the Board (</), hut it may take down 
buildings and lay out, pave, sever, and coni])Iete streets in the 
area (r). The local autliority may also sell or let any part flf 
the land in the area of the scheme to purchasers or lessees on 
condition that the jnirchasers or lessees will carry the scheme into 
execution as regards those lamls, and it may insert conditions in 
any giant or lease to secure that they shall do so and not sub¬ 
divide, add to, or alter the character of the buildings without the 
consent of the local authority; and the lease or grant may also 
contain a condition fur re-entry on breach of -any covenant or con¬ 
dition contained in itCs). The local autliority may also engage wuth 
any body of trnstoes, society, or person, for carrying out the whole 
or any part of the scheme on such terms as the authority thinks 
fit(t); and may, without itself acquiring the land, or after or 

(n) Housing of tlio Working Classes Act, 1S9() (53 54 Viet. c. 70), 

8. 15 (1). 

(o) Housing, Town Planning, etc. Act, 1909 (9 Kdw. 7, c. 44), s. 25. 

(p) Housing of tlio W'orking Cla‘'Se9 Act, 1890 (53 & 54 Viet. c. 70), 

8. 12 (1). Thirteen weeks before taking any fifteen houses or more, the 
local authority must make known its intention to take them, by publishing 
notices in the locality of the houses, and must obtain a certificate from a 
justice of the peace to the effect that it has done so (tbid,, s. 14). The local 
authority may compensate persons whom it requires to give up possession 
of a building or pait of it, if the building has not been closed by a closing 
order (as to which see p 527, post), and if the person moved is a tenant 
tor less than a year (Housing 01 the Working Classes Act, 1890 (53 & 64 
Viet. c. 70), s. 78). If within five years alter removing buildings on land 
in the unhealthy area set aside by the scheme for workmen’s dwellings, the 
local authority has failed to sell or let such land for the purposes prescribed 
by the scheme, or to make arrangomciits tor the erei'.tion of the said 
dwellings, the Local Government Boai'd may order the lands to be sold, by 
auction, subject to a condition on the part of the purchaser to erect work¬ 
men’s dwellings thereon in accordance with plans approved by the local 
authority. Other conditions may, if the l>ocal Government Board thinks 
fit, be imposed on the purchaser [ibid., s. 13). 

(g) Ibid., 8 . 12 (3). • 

( t ) iSuch streets, when completed, become repairable by the highway 
authoiity (ibid.) ; see title Hiohwats, Stkebts. and Bridges, Vol. XVI., 
p. 94. 

{•) Housing of the Working Classes Act, 1890 (63 3s 64 Viot. o. 70), 

«. 12 ( 2 ). 

,(t) Ibid., B. 12 (3). Where any part of the area which has been set aside 
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Sect. 7. subject to such acquisition, agree with any person entitled to the 
Dwelling first estate of freehold in the laud for carrying out the scheme in 
Places. respect of such land (w). 

Dwelling- 1041- To meet the expenses incurred in carrying out its duties as 
imDrovem nt unhealthy areas the local authority forms a fund called the 
Fund. * Dwelling-house Iinprovemont Fund(w), to which the receipts of 
the local authority under Part T. of the principal Act (a) mustCb), 
and money or produce of projierty legally applicable to purposes 
similar to those of that Part (e) may, he carried. Caro must be taken 
by local authorities that, so far as practicable, such expenses are 
ultimately met out of property dealt with under Part I. of the 
principal Act(d), hut if the proceeds of such property do not at any 
time suffice to meet such expenses, the deficit is made good out of 
the local rate or out of borrowed moneys (r). 

Borrowing 1042. For the purpose of executing Part I. of the principal Act ((/), 
powers. urban council has the same powers of bonoviing as it has under 


for workmen’s dwellings is granted or leased, the local authority mu't 
impose suitable conditions and restrictions as to elevation, size, and design 
ot houses, and the accommodation to be afforded, and make provision 
for the niaiiitcnance of proper sanitary arrangements (Housing of the 
Working Classes Act, 1890 (63 & 64 Viet, c 70), s. 12 (4)). If, in an 
area outside the City or t'ounty of London, per-sons of the working classes 
are to be displaced by the scheme, the local authority must, if the Local 
Government Board requires it (hut otherwise need not), provide for the 
accommodation of as many of the working classes as the Local (Jrovernment 
Board, on a report made by its inspector w’ho holds the local inquiry, 
may require, and must provide that accommodation in such places as 
the Local Government Bo.ard may prescribe s. 11 (2)). In the City 

or County of London the scheme must, as a general rule, provide suitable 
dwelling accommodation for all persons of the working classes displaced by 
the scheme; and, unless there is a special reason to the contrary, the accorn- 
modatinn must be in the area of the scheme or its vicinity {ibid , s. H (1)): 
but, if it is pioved to the satisfaction of the Local Goveinment Board that 
such accommodation can be provided elsewhere, but still reasonably near 
the area of the scheme, and that it either has been, or is about to be, lortb- 
with provided by the local authorit;?*, or some other person or persons, the 
Local Government Board may confirm the scheme, and so dispense with 
the obligation on the local authority to the extent to which such other 
accommodation is provided (ibid., s. 11 (1) (a)). If satisfied by a report 
from its inspector that the local authoiity may receive a dispensation 
jfrom the obhgation to provjde such accommodation, the Local Government 
Board may, in confirming the scheme, dispense with ii to any extent not 
exceeding one-half of the whole number of working class persons who are 
displaced (ibid , s. 11(1) (b)). 

(it) Ibid., s. 12 (6). 

(to) Ibid., 8. 24 (1). 

. (a) Housing ol fhe Working Classes Act, 1890 (63 & 54 Viet. c. 70); 

see note (g). p ‘il6. aiifo. 

(b) Housing ol the Working Classes Act, 1890 (63 & 64 Viet, c. 70), 


P. 24 (1). 

(c) Ibid., 8- 24 (5). The decision of the Local Government Board as to 
what can be legally so carried is conclusive (ibid,). 

(d) Ibid., 8. 24 (3) ; see note (a), supra. 

(e) Hoii^g «>f the Working Classes Act, 1890 (63 & 64 Viet. c. 70), 

8. 24 (2). For 1 lie definition of “ local rate ” seeifncf., Sched. 1., 3rd column. 
Any balance of profit is applicable to any purposes to which the “ local 
rate ” 18 applicabJp (ibid., a. 25 (3)). , 
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the Public Health Act8 (/); the Lomlon Couut 3 ^ Council may, for 
the porpoBes of boirowin^K, create couBolulated Htock(r/); and the 
Common Council of the City of London is also authorised to borrow, 
and to raortfiage, its local rates for the purpose of such borrowing (ft). 
On tho recouirnondntion of the Local Government IJoard.the Public 
"VVorliH Loan Commissioners may huid any local authority tho sums 
retpiired by it for such piu-pose on the security of tho local rate(i). 

(ii.) I'omi Plamthif/ Srhcnus. 

1043. A town pliiuniiig scheme may bo made and executed by the 
council of any borougli or urbiin or rural district, either within or, 
subject to certiiin conditions, partly witliin and partly without, its 
district (A). In London, such schemes can only be made by the 
London County Council, or by another authority with the consent 
of tho London County Council (1). 

1044. Schemes ruay be made in respect of any land which iB,in 
course of dovelopmcot or apjicurs lilvcly to be used for building 
puiposes (m), and also in resjiect of any land, either ahcady built on 


(f) Sof pp S82 t't srq . iinh', Jiinl set* IIouMng of the Working ('lasses 
Act, isy(» (53 & 64 Viet c 70), s. 25 (4). J.oaiis under the Housing of 
the Working (JhisscB Act, 1890 (63 & 64 Vi«:t. c 70), need not now be rep.aid 
for eighty years, and such loans arc not to be reckfjiicd when estimating tho 
iirnount wiiich a local authority may borrow (Housing of tho Working 
('laKSOP Act, 19(»3 (3 Edw. 7, c. 39), s. l). 

(g) Housing of the Woiking Classes Act, 1890 (53 & 64 Viet. c. 70), 
e 26 (2) ; sec title MK/niOPOLiP, VoL XX., pj) 444, 445. 

(7i) flousing of tho Woiking Classes Act, 1890 (.53 &: 64 Viet. c. 70), 
a. 2.6 (3); and see title Metuopolis, Vol. XX., p. 447. 

(i.) Housing of tho Working Classes Act, 1890 (.53 & 64 Viet, c 70), 
s. 25 (6) As to loans by these CoiiimissioiierB, see the Public AVorks 
1 cans Act, 1875 (38 &, 39 Vict c. 89); title MoM'.r and MoNEy-LENDixu, 
A o! XXI., pp. 68 et ; .'iiid sec p. 3.S4. auh' 

(k) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 64 (1), (2). 
For the objects with which such a .scheme is to be made, see ibid , s 84 (1). 
'I he authoiity which is to cairy out the scheme is that authority which is 
named in the specdal pro's isioiis made by tlio Local (Jovernment Board as 
the “responsible authority ” {ibid., 8. 55 (2) ).^ AVhore land included in a 
scheme is in the area of more than one council, the responsible authority 
may be one or other ol those councils, or one council for some purposes and 
another for others, or a joint body constituted specially for the purpose of 
the scheme. In the last case tlie scheme must provide for giving the joint 
body all necessary powers {ihtd., s. 55 (3) ). 

(i) Ibid., SB. 66 (3), 06. 

(m) “ Land likely to be used for building purposes ” includes laud likely 
to be used for open spaces, roads, strcels, parks, pleu‘.ure or recreation 
grounds, or for the purpose of exccuiiiig any woik upon or unde^ the 
land incidental to a scheme (ibid., s. 64 (7) )• In disputed cases the Local 
Government Board decides finally whether any land docs or does not fall 
within this definition (ibid.). Where any towm planning scheme authorises 
1 he taking of land forming part of a common, open space or allotmcAit, 
the restrictive provisions ot ibid , s. 73, apply; see iitle Open Spaces aRd 
Beckbation Grounes, Vol. XXL, pp. SSu, 681, 584. As to the definition 
of “ common,” “ open space ” (see title Opxx Spaces and BecreaTIOx 
Grounds, Vol. XXL, p. 681, note (p)), and “allotment," see Honslng, 
Town Planning, etc. Act. 1909 (9 Edw. 7, o. 44), s. 73 (4). Where it ns 
proposed to take laud near Hoyal parks the provisions of ibid., s. 74, 
apply; see title Open Bpaceb and ilE(;B£ATioN Grounds, Vol. XXi., 
p. 683. 
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Of not likely to be built upon, which is bo Hituated with respect to 
land included in a scheme that it ought (a) also to be included 
therein (o). 

1045. Tn order to prej«iro a scheme the local authority must first 
satisfy the Local Government Board that Ihero is a prirnd facie 
case for making one(p). If satisfied on this point, the Board 
may auth(iriso the local authority to make a scheme, or to accept, 
with or without modifications, any schemo suggested by the owners 
of any land with respect to N\hich the local authority might 
itself have made a scheme ( 7 ). 

1046. The scheme, when prepared by the local authority, must be 
approved by the Local (Joveniment Board (/•), and is inoperative 
till so apiu-oved, and the Boanl may annex conditions to its 
approval (»). When a|)proved, the scheme has effect as if enacted 
by Parliament (/). Sclienu's which have been approved may be 
revoked or varied by subsetpient schemes, or may be revoked 
altogether (a). 

(n) The question whether such adjaeout l.uid ought to bo included is to 
be decided by tho Local Government Board, to whoiii tlic local authority 
must give evidence to show tho desirability (Housing, Town Planning, etc. 
Act, 1909 (9 Edw. 7, c. 44), s. 64 (3) ). 

(o) Ibid. When authorising the preparation or .adoption of a scheme 
including such adjacent lands the Board may make provision for tho 
denvoUtion or alteration of buildings on ihe adjacent land so far as may be 
necessary for carrying out the sohoine {ibid.). 

(p) Ibid., 8 . 64 (2). The Bo.ard is authorised to prescribe regulations 
for applications for its authority to prepare a scheme and for its linal 
approval of it, lor inquiries, reports, and notices in connection with it, fur 
securing a preliminary hearing of objections and tho co-oporation between 
the applicant council and landowners concoruod, and lor various other 
matters incidental to the preparation, approval and execution of schemes. 
As to those, see ibid., s. 66 (1), (2), Sched. V. The reflations prescribed 
under this authorisation are contiiinod in the Town Planning Procedure 
Kcgulations (England and Wales), 1910 (Htat. fi. 0., 1910, p. 799), 
arts. 3—11 

(q) Housing, Town Planning, etc. Act, 1909 (9 Edw, 7, c. 44), s. 54 (3). 
Thu Local Government Board has power under ibid., s. 66, to make 
regulations as to the procedure ter be adopted with referenoe to tho 
making, the* carrying out, and the ob&crvancc of schemes. Such regulations 
must provide for the matters specified in lin'd., s. 66 (2), Sched. Y. 

(r) The local .'luthority must publish in the local newspapers the fact 
that it has submitted a scheme for approval of the Local Government 
Board, and the place at which, a copy of the scheme can be seen, free of 
charge, by all persons affected (Town Planning Procedure Kcgulations 
(England and Wales), 1910), art. 23). This Order contains elaborate pro¬ 
visions as to the documents etc. which must accompany applications for 
approval of a scheme; see ibid., arts. 19—22. 

(s) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 0 . 44), s. 64 (4). 
-As to the procedure where tho Board proposes conditions objected to by 

the local authority, see Town Planning Procedure Regulations (England 
ftud lOlO sxt 24 

(t) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 0 . 44), s. 64 (4). 
As to the notices which must be published by the Local Government 
Board before it approves a scheme, see ibid., s. 64 (4); Town Planning 
Procedure Regulations (England and Woles), 1910, art. 26; see p. 370, 
ante, 

(a) Housing, Town Planning, etc. Act, 1009 (9 Edw. 7, 0 . 44), s. 64 (6). 
For total revocation, an appfleation by the local authority, or by some «• 
person appearing tu the Loi'al Guvoriiuient Board to be interested, if) 
neoessary. 
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1047. Schemes nuisl) contain such provisions, botli of a geajBral * 

and of a special character, as may l)o pre-scribed for insertion therein 
by the Local Government Board {b). 

One or more sets of general provisions (<;) may be made by Praritionaof 
the Board for currying out the general objects of town planning Bcbemeu— 
Bcheines (r/)- Such gjuioral provisions must provide i)i particular (*•) Rowri 
for securing co-operation between the local uutliorities and owners 
of land affected for dealing w'ith streets, roads, and their diversion, 
buildings, open spaces, sewerage, the preservation of objects 
of historical interest or natural beauty, lighting, water supply, 
dianolition of obstructive woiks, agreements between local authori¬ 
ties and owners, and between owiuus and owners, and acceptance 
of money for fiirtlierance of the objects of the scheme (d). All 
general prnvj.^'ioiis must he laid befoie Parliaiueiit, and tliey may 
from time to time bo witlidrawn and fresh general provisions sub¬ 
stituted («). 'J'ho general provisions whicli are appropriate (/) to 
the area in wiiicli a schoiuo is made take effect as part of every 
scheme in that area., unless varied or eM*luded by the Board, in 
approving the particular sclieme (o). 

Special provisions nnifct be inserted (/<) in evi'-ry town planning (ii.) special 
scheme (0 to deiine (/.) tluf area of tlie scheme, and the authority 
responsible for carrying it out and enforcing it(/). They must 
provide for any matters which may he dealt with by general 
provisions, supplement or vaiy lihem, and deal with any special 
circumstances for which the »enoral provisions do not make 
adequate provision (/). They must also provide for suspending, as 
far as may bo necessary for the cariying out of the scheme, any 
statutory enactment or bye-law; but if any scheme contains provisions 
which suspends such an enuctmeiit or bye-law it must be laid before 
Parliament for forty dais during a session, and must nut be 
proceeded with if an address is presented against it by either 

House (w)- 


(ft) Housing, Town Planning etc Act, 1900 (9 Pdw 7, o. 4-1) s. 55 (1), (2). 
It seeiiiB Ironi tins provision tliafc tho board in issuing general provisions 
must say to what areas they are appropriate. 

(c) Ibul., a 55 (1). 

(d) The contents, optional or compulsory, of these general provisions are 
set out in ibid , Sebed. lY. 

(e) Ibid., B. 64 ; and see the Rules Publication Act, 1803 (56 & 57 Viet, 
o. 66), which is made applicable to all general provisions under tlio 
Housing, Town Planning, etc. Act, 1909 (!) Edw. 7, c. 44), Part II. 

(/) See note (6), supra. 

{g) Uoasing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 66. If 
they are varied, the variance or exclusion is effected by a siiceial provision, 
as to which see the text, supra. 

(A) The Housing, Town Planning, etc Act, 1909 (9 Edw. 7, o. 44), does not 
make it clear when or by whom they arc to be inserted ; but, apparently, 
general provisions made under iMd., s. 56 (1), may bo made prescribing the 
manner and time of insertion. 

(t) Ibid., 8. 55 (2). This sub-section is directory. 

(k) The definition must be made “ in such manner as m^ be prescribed 
by regulations under tfttd.. Part II.” It is, ^ain, not clear huw these regu¬ 
lations are to presoribe the manner of definition, but apparently regulatioua 
may be made under ibid., s. 56 (1), dealing with the matter. 

(») Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), a. 55 (2). 

(m) Ibid, ; but a new scheme for the same area may afterwards be made 
• (iWd.). 
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1018. After giving hucVi notice as may be provided by ft 
scheme (n), the responsible authority (o) may pull down, altei^, 
or remove any building or work in the area of the scheme which is 
such as to contravene it (p), and execute any work wliich it is the 
duty of any person to execute under the scheme if it thinks that 
such person is delaying the execution of the work in such a way as 
to prejudice the scheme (</). A responsible authority may buy land 
for the purpose of a town planning scheme either by agreement or 
compulsorily (r). 

1049. If tho Local Government Board is satisfied that a local 
authority has failed in a proper case to prepare a scheme, or to 
adopt a scheme proposed by local owners, or to consent to modifica¬ 
tions or conditions imposed by the Board, or to enforce an approved 
scheme or to carry out works under it, the Board may order tlie local 
authority to prepare and submit a scheme, or consent to such 
modifications, or to enffirce the approved schemes or execute the 
works in question. If the Board rc'ceives a complaint that the 
local authority has failed to adopt a proposed scheme, it may itself 
approve it, with or without modification, and, if so approved, it 
takes effect as if submitted by the local authority and approved in 
the ordinary course. The iioard may also make an order com¬ 
pelling a local authority effectively to enforce the observance of a 
scheme(s). Such order may be enforced by mandamus (4), 

1050. Expenses incurred by local authorities are met, in boroughs 
and urban and rural districts, as e.\pensos under the rublic Health 
Act, 1875(a), and the respective local authorities may borrow to 
meet these expenses in the same way as they may borrow to meet 

(n) llous-ing. Town Platining etc. Act, 1U09 (9 Edw. c. 4i), a. 67 (1), 
Sched. IV, (2). 

(o) As to the mfianirg of “ responsible aathority,’’ see note (k), p. 523, 
ante. 

(p) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 57 (a). 

(q) Ibid., 8. 67 (1) (b). Expenses incurred under this pi'ovisioi. are 
recoverable fiom the person in default in the manner provided by the 
scheme {ibid., a. 57 (2) ); and see the text, inf/a. 

(r) Housing, Town Planning,’eto. Act, 1909 (9 Edw. 7, c. 44), a. 60. In 
cases of compulsory purchase the course provided by the Housing of the 
Working Classes Act, 189o (63 & 54 Viet. c. 70), Part III., as amended by 
the Housing, Town Planning, eto. Act, 1009 (9 Edw. 7, c. 44), ss. 2, 45, is to 
be foUo^ea. In following .this course the local authority must comply 
with the provisions of the Housing, Town Plaunii^, etc. Act, 1909 (9 
Edw. 7, c. 44), Schod. I., and of the Housing, etc. (Form of Compulsory 
Purchase Order, etc.) Order of the Local Government Board dated 14th 
June, 1911 (Stat. R &0., 1911, p. 136). As to the protection aitorded to 
owners by tho provisions of the Housing, Town Planning, etc. Act, 1909 

.(9 Edw. 7, o. 44), B. 45, see note {»), p. 547, post. If the council of A. is 
executing a scheme which includes land situate in the area of B., the 
council of B. tuny buy such land as if it was executing the scheme 
(Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 60 (2) ); 
but apparently ihc council of A. may also buy such land under tfsfd., 
a 60(1). 

(s) Ibid,, $. 61. A representation by some person and an inquip^ held 

by the Local Guveniment Board consequent on such representation arc 
condi^ns precedent to such an order {ibid.). ^ " 

(t) Xotd., a./61 (3); and as to such enforeexaent generally, ^ p, 378, * 

(n) 38 & 39 Viet. c. 66; see pp. 380 et seq., anU. 
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espenses under the Public Health Acts (v). Expenses incurred by the 8»c». 1 

London County Council are met out of the general county rate(w).; 
and the Council may borrow as for general county purposes (®). 


(iii.) Unhealthy Duielling-houaet and Obstructive Buildings (o) 

(a) Closing Orders. 

1051. It is the duty of every local authority (/>), under Part II. of Dutyo£lo6al 
the principal Act (<;), to cause inspection to be made from time to 
time of its district in order to ascertain whether any dwelling-house ’ * ' 

therein is in a state so dangerous or injurious to health as to be 
unlit for human habitation, and for this purpose the local authority 
and its officers must comply with such regulations and keep such 
records as may be ordered by the Local Government Board (d). 

It is also the duty of the medical officer of health of every such 
district to make a representation to the local authority if he finds 
that any dwelling-house in the district is in such a condition (e). 

(«) See pp. 382 et seq., ante; and see Housing, Town Planning, etc. 4iPt, 

1909 (9 Edw. 7, c. 44), s. 65 (2). Money borrowed for the purposes of the 
Act is not to bo reckoned for the purposes of the limitations on the power 
of borrowing contained in the Public Health Act, 1875 (38 & 39 Viot. 
c. 65), s. 234 (2), (3) (Housing, Town Planiung, etc. Act, 1909 (9 Edw. 7, 
c. 44), 8. 65 (3) ). 

(w) I.e., as expensrs for general county purpo.s(M ; see title Looai, 
Government, Vo). XIX , iip 358 el seq. 

(x) Housing, Town Planning, etc A«'t, 1909 (0 Edw. 7, o. 44), 
s. 66 (2). As to the mode of borrowing, see title METROPOLia, Vol. XX., 
p 444. 

(a) The powers and duties of local anlhonties with regard to unhealthy 
dwelling-houses are given and imposed by the Housing of the Working 
Classes .Act, 1890 (53 & 54 Viot o. 70), Part 11., as amended by subsequent 
legislation, and especially by the Housing, Town Planning, etc. Act, 1909 
(0 Edw. 7, o 44). These provisions as so amended are in force throughout 
England and Wales. 

(e) The local authorities are, in municipal boroughs, the borough 
councils (Housing of the Working Classes Act, 1890 (63 A: 54 Viet. o. 70), 

8. 02, Sched. I.), in urban and rural districts, the district councils {ibid, ; 

Local Government Act, 1894 (56 & 57 Viet. o. 73) ,3. 21), in metropolitan 
boroughs, the borough councils (Housing of the Working Glasses Act, 1890 
(53 & 54 Viet. c. 70), s. 92, Sched. I ; London Government Act, 1899 
(62 & 63 Vict. c. 14), 8. 4), and m the City of Loudon, the Common 
Council (Housing of the Working Classes Act, 1890 (53 & 64 Viot. c. 70), s. 92, 

Sched. 1.; City of London Sewers Act, 1897 (60 & 61 Vict. c. oxxxiii.), s. 7; 
and see titles Local Government. Vol. XIX., pp. 262, 293,329; Metro¬ 
polis, Vol. XX., pp. 395, 396, 428). If, however, a borough counoil in 
London, on receiving a representation under the Housing of the Working 
Classes Act, 1890 (63 & 54 Vict. o. 70), Part II., resolves that it is of 
general importance to the County of London and should be dealt with 
under ibid., Part I., it may submit its resolution to the Local Government 
Board, who, after inquiry, may decide which part of the Act is to to used 
(Housing of the Working Classes Act, 1890 (53 & 64 Vict. c. 70), A 73): 
and see note (A), p. 517. ante 

(c) Bousing of the Working Classes Act, 1890(53 & 54 Viot. c. 70) j 

see note (g), p. 516, ante, i 

(d) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 44), s. 1.7 (1). 

An daborate set of reflations under this provision dealing with insiieonon 
and keeping of recorim is contained in the Honidng (Inspection of Distkiet) 

Regnlal^ns, 1010 (Stat. R. & 0., 1910, p. 216), lasned by tha. Tjtfoai 
Qbvemment Board on the 2nd September, 1910. 

(fi) Housing of the Working Classes Act, 1890 (53 Jk 54 Viet c. 70), a. 30 
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1052. A local authority receiving such a representation from 
any of its officers or any other source, must, if satisfied of the 
truth of the representation, make an order, called a “ closing order,” 
prohibiting the use of the house as a dwelling-house until, in the 
judgment of the local authority, it has been rendered fit for that 
purpose (/). 


A temporary medical officer is authoribcd to make these repi csental ions 
{ibid., 8. 79 (1); and see note (/■), p. ."ilT, ante). Back to back houses may 
not bo erected for working-class dwellings, but toncinents may be placed 
back to back if the medical officer of health certihoa .all ha hi table rooms to 
be effectively ventilated (Honsing, Town I’lanning, eto. Act, 1909 (9 Edw. 7, 
c. 44), B. 43); see note (d), p. 419, ante. Any four householders living near 
or in a street in an urban di-strict outside London may make a complaint, 
which must be in writing, to the medical officer of the district that a house 
is unfit to live in; the oificer must forthwith inspect the house and send 
the complaint to the local authority with his opinion thereon, if he thinks 
that it is }ust)(ied (Housing of the orking Classes Act, 1890 (53 & 54 Viet, 
c. 70), s. 31). If the loc.il authority does not, within three months after 
receiving such i-.omplaint and opinion, proceed to put tbid., Port II., in 
force, the complainants may appeal to the Local Government Board, and 
the Board, after holding a public inquiiy, may compel the local authority 
to enforce the Act {ibid., s. 31). As to inquiries, see, generally, jjp. 375 
et seq., a/nte. In London and in rural districts, if the local authorities fail 
to put the Act in force after receiving such a complaint and opinion, the 
county council may by resolution lake poweis to ilcal with the case 
under the Housing of the Working Classes Act, 1800 (53 & 54 Viet. c. 70), 
Part II.; see ibtd , s. 45 (2) ). 

(/) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 17 (2). 
As to the signature and scaling of orders hy local authoiitics, see Housing 
of the Working Classes Act, 1890 (53 & 54 Vict. c. 7f0. s- S®- As to the 
manner of compelling the performance of the duty, see note {«), supra ; and 
see, further, p. 377, ante. As to appeals against such an order, seep. 542, 
post. Pievious to the passing of the Housing, Town Planning, etc. Act, 
1909 (9 Edw. 7, o. 44), the local authority could not itself make the 
closing order, but had to proceed for it under the Housing of the Working 
Classes Act, 1890 (53 & 64 Vict. c. 70), s. 32 (now repealed). The pro¬ 
ceedings authorised by that ])rovisioij for a closing order could be taken 
in respect of a bouse, even though it was already closed by virtue .if a 
bye-law made by the local authority under the Public Health Act, 1875 
(38 &, 39 Vict. c. 65), s. 157 {Slight t. Portsmouth Corporation (I90R), 95 
L. T. 366). It is submitted upon this decision that a local authority 
might make a closing order under the Housing, Town Planning, etc. Act, 
1909 (9 Edw. 7, c 4t), even though the house had already been closed by 
virtue of such a bye-law. For forms relating to the procedure, see 
Encyolop«edia of Forms and,Precedents, Vol. X., pp. 644 et seq. A land¬ 
lord served with a-notice to do works under the Housing, Town Planning, 
etc. Act, 1909 (9 Edw. 7, c. 44), s. 15 (3) (see title Landlord and 
Tenant, Vol. XVlll., p. 504), may give the local authority notice in 
writing that he intends to close the house, and thereupon a closing order 
is deemed to have been made m respect thereof (Housing, Town Planning, 
eto. Act, 1909 (9 Edw. 7, e. 44), s 15 (4) ); as to appeals in such a case, 
see ibid., s. 15 (6). Should the landlord neither comply with the notice 
to do works nor give notice of closing, the local authority may do the 
work, and recover the expense summai^y or may ox’der payment within a 
period not excejpdmg the interest of the landlord (including his successors 
in title, ibid., a. l.> (7)), or in any case not exceeding five ye^, by annual 
instalments with mterest at 5 per cent., instalments and interest being 
recoverable suminaril^ (tbid.,R. 15 (5)). As to the bearing upon a closing 
order under the Housing Acts (see note (jg), p. 616, ante), of a local enact¬ 
ment providing for the demolition of unhealthy courts and premises, see 
Merrick V Liverpool Corporation (1910), 103 L* T. 399. 
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Notice of the closing order must forthwith be served on the 
owner of the dwelling-house, who hus fourteen days after service 
within which he may give notice of appeal against the order to the 
Local Government Board (g). 

1053. "Where an order has become operative, the local authority 
must serve notice of it on the occupying tenants, and must mention 
a time within which they must evacuate the dwelling-house. If 
they do not remove within that time, they may be ordered to do so 
on summary conviction (h). Unless the tenant, or some person for 
whom, as between his landlord and himself, he is responsible, has by 
wilful act or default caused the dwelling-house to become unhealthy, 
be is entitled to reasonable compensation for removal, and, if the 
owner and the local authority cannot agree as to this sum, it may 
he fixed by a court of summary jurisdiction, and is then recoverable 
Buramarih' as a civil deht(<). 

1054- (’losing orders must be determined by the local authority 
if it is satisfied that the dwelling-house has been made fit fpr 
human habitation (A). 

1055. A room habitually used as a sleeping place, the floor of 
which is more than throe feet below tho level of the nearest part of 
the street, is ipso facto unfit for human habitation, and must be 
closed by order (f) of the local authoiity, unless it either is at least 
on the average seven feet high from floor to ceiling, or complies 
with regulations made by the local authority for ventilation, light¬ 
ing, and protection against dampness, effluvia, or exhalation (?«). 


{g) Housing. Town Planning, ci«. Act, 1909 (9 Edw. 7, c. 44), s. 17 (3). 
Tlio notice must etnclly follow the foiin of closing order (No. 5) set out 
in the Order of the Local (Government Board dated llth January, 1910 
(Stat. B. & 0., 1910, p. 196); othenvise the locnl authorily cannot proceed 
furthenipoii it (Rmjner v. Stejniey Corporntin, [1911J 2 Ch 312) Appeals 
at'o dealt with at p .542, post. As to se.ivice of notices under the Housing 
«>f the Working Classes Aet, 1890 (53 & .54 Viet. c. 70), Part II., see 
Housing of Hie Working Classes Act, 1903 (3 Edw. 7, c. 39), s 13 (1); and 
compare pp. 370 et seq., ante. As to information to owners W'ho are not 
in receipt of rents and profits, see p. 646, post. 

(h) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s 17 (4). 
Possession may also be recovered by the owner or the local authority, as 
if either were the landlord, under the provisions of the County Courts Act, 
1888 (61 & 52 Viet, c 43), ss 138—145, or under the Siiiail Tenements 
Recovery Act, 1838 (1 & 2 "Viet, c, 74); see Housing of the Working Classes 
Act, 1903 (3 Jldw. 7. o. 39), s. 10; and see titles County Courts, 
Vol. VIII., pp. 436 et seq., 668, 569; Landi.oru and Tenant, Vol. XVIII., 
pp. 659, 660, 

(i) Housing, Town Planning, etc Act, 1900 (9 Edw. 7. c 44), s. 17 (6); 
and see title Magistrates, Vol. XIX., pp 609, 010. 

{k) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7. o 44), s. 17 (6). 
As to the right of appeal against a refusal to determine, see p. 646. post. 

(l) The order may be enforced, on summary conviction, against any 
occupier of such a room who fails to comply with it. The room, though 
closed as a sleeping room, may be used for other purposes (Hfiusing, Town 
Planning, etc Act, 1909 (9 Edw. 7, c. 44). s. 17 (7). 

(m) Imd. The local authority’s regulations must receive the con¬ 
sent of the Local Government Board, and if the local authority, after 
being required to do so by the Board, fails to make such regulations, or 
•such regulations as the Board approves, the Board may itself make them, 
imd regulations so made take effect as if made by the local authority 
with the Board’s consent (ibid,). 
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(b) Demolition OriJere. 

1056 Where a closing order in respeci: of any dwelling-house 
has been in operation for three months, the local authority must 
consider the question of the demolition of the house (w). Before 
doing so it must give the owner at least one month’s notice, stating 
when and where it will consider the matter; and it must hear him 
on the question if he desires to be heard (a). At the hearing the 
local authority must order the demolition of the house if it is 
satisfied that the necessary stops have not been or are not being 
diligently taken to render the dwelling-house fit for human habita¬ 
tion, or that the continuance of the house, or a building which is 
part of it, is a nuisance, or dangerous or injurious to the health of 
the public or to the neighbouring dwelling-houses (p). 

The operation of the order may be postponed for any time not 
exceeding six months if the owner undertakes forthwith to render 
the house fit for human habitation, and if the local authority thinks 
that it can be so rendered fit fij'). 

1057. Notice of a deinoliliou order must bo served forthwith on 
every owner of a building in respect of which it is made, and anv 
such owner may appeal to the Local Government Board against the 
order, by giving notice of apjieal to the Board within twenty-one 
days after service of the order upon him(/). 

1058. The owner of the building which is made the subject of a 
demolition order must take it down within three months. If he fads 
to do so the local authority may take it down (»), and the owner may 
not afterwards place on the site of the removed building any building 
or erection which will he dangerous or iigurious to health (/). 

1059. An owner who executes on dwelling-houses works winch 
have been required by a local authority is entitled, if he satisfie.s 
the local authority that the works have been carried out, to obtain 
from it an order chai'ging on the dwelling-house an annuity (//) for 
the repayment of the cost of such works and of obtaining tbo 


(w) Housing, Town Planning, etc. Act, 1909 (9 lidw 7, o. 44), a. 18 (1). 
(o) Ibid. As to information to otviieis w ho arc not in leooipt of rents 
and profits, see p. .'54,5, poet. 

( p) Housing, Town Planning, etc Act, 1909 (9 Edw. 7, c. 44), s 18 (2). 
The wording of this provision renders unimportant a previous decision 
{Vaie V. Souihiill-Norwood Urban District Council (1896), 60 ,J. P. 134) as 
to the oonditioiis precedent to a demolition order under the Housing of the 
Working Classes'Act, 1800 (63 & 64 Vict. c. 70). 

iq) Housing. Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 18 (3)). 
As to the me.'ining of “ forthwith, see note (a), p. 475, ante. 

(r) Honsing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 18 (4); 
and see note {q), supra. As to appeals, see pp. 542 et seq , post 
(«) Tho local authority may sell the materials, and must pay over tho 
balance, after deducting expenses, to the owner. If the proceeds of the 
sale do not cover the expenses of demolition, the balance may be recovered 
from the owner by summary proceedings (Housing of the Working Classes 
Act, 1903 (3 ('^dw. 7, o. 39), s. 9). As to proceedings before a court of 
summary jurisdiction, see title Magistrates, Vol. XIX., pp. 589 et seq 
{t) Honnng of the Working Claasea Act, 1890 (63 & 64 Vict. o. 70), 
s. 84 (2). ... 

(u) Thia anuiuty is redeemable on terms either Mveed or, in default of 
agreement, determined by the Local Orovemmant Board (Housing, Town v 
Piauning, etc. Act, 1909 (9 Edw. 7, «. 44), s. 19). , 
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c'hnrgitig ordf'r^rK This Hnniiity musi; lie nt the rate of 6 percent, 
on the amount expended, and payable for thirty years to the owner 
named in the order or his executors, administrators, or assigns (w). 
The chaige so created is a charge on the house specified in the 
order (a), and takes priority' over all existing and future estates, 
interests, and incumbrances except quit-rents or other charges inci¬ 
dent to tenure, tithe eoniumLauion rentcharge, or charges imposed 
by virtue of any Act authorising the advance of public money, tho 
l*ublic Health Acts(/i), or local Acts authorising a local authority to 
create a charge for the recovery of expenses (r). 

If the annuity falls in arroar, its holder nia}’ distrain, or resort 
to any of the roinedios (ri) jirovided by the Conveyancing and Law 
of Property Act, 18 S 1 (<-), hut distress may bo barred if no payment 
has been made for the statutory period {J). 

(c) Removal of ObstrncUve BnthUntfe. 

1060. A building is “ obstructive ” if, by its proximity or contact, 
it tends to make the neighbouring buildings unhealthy or prevents 
a remedy being apjilied to euro nuisance or unliealtliiiiess in tho 
neighbouring buildingH (<’/). 

(v) lluuwing ot the Working (Jlnsscs Act, J8U0 (Sj & G4 Viet. c. 70), 
ft. 30 (1). For lorni ol omIit, nee ibid , Sclied. V., Form 1 'I’lic dwelling- 
liouse being charged and Jjabitity ]daced on no particular person, the 
amount may [f>e,mbh) bo recovi icd iioin an occupier during coulinuaneo 
of his estate ; see Hyde v Hemere (188‘J), oJ J. P 453, decided under the 
Artizans and Labourers Dwellings Act, 1868 (31 & 32 Viet c. 130), s 27, 
which is repealed by the Housing of tlio Working Classos Act, 1890(53 &, 54 
Viet. c. 70). 

(w) Such an order is conclusive evidence, (1) that all proeecdingft relat¬ 
ing to the order and the charge have been duly performed; (2) that the 
charge has been duly eieated ; and (3) that it is a valid chaige on the 
house declared to be subject to it {tbid., s. 37 (2)). 

(а) Ibid., s. 36 (2). 

(б) For a list of the Public Heahh Acts, see note (u), p 301, mite. 

(c) Housing of the Working Classes Act, 1800 (53 & 64 Vict c 70), 

8. 37 (I)', Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c 44), s. 20. 

If more than one charge is imposed on a dwelling-house, the charges rank 
in order of time (Housing of the Working Classes Act, 1890 (53 & 64 Vict. 
c. 70), B. 37 (1)). The charging order, if it relates to a dwelling-house in 
Middlesex or Yorkshire, must be registered {ibid., s. 37(3); and see- 
title Moktqaqe, Vol. XXL, pp. 334 el seq.). Copies of the order and of 
tlie certificate of the surveyor or engineer on which it is made, and of the 
accounts, in respect of the work executed, as passed by tho local authoiity, 
must be filed with the clerk of the peace for the county; see Housing of 
the Working Classes Act, 1890 (53 & 64 Vict. o 70), s. 37 (4). As to the 
transfer of the benefit of the charge, see ibul , s 37 (5); Housing, Town 
Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 41 (1). 

{d) As to the remedy by action, see Thomas v. Sylvester (1873), L. R. 

8 Q. B. 368; Searle v. Cooke (1890), 62 L. T. 211, C. A.; and as to the 
amount recoverable, see title Limitaiion of AcriOKS, Vol. XIX., pp. 99, 
115, 116. 

(e) 44 & 46 Vict. c. 41, s. 44; see Housing of the Working Classes Act, 
1890 (63 & B4 Vict. c. 70), s. 36 (.3); and sc© titles Disthvs.'J, Vol. XL, 
pp. 120, 121; REffTCiiARaES and Anncities. 

(f) Reid Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27); Jonva t. 
ffwAwi (1896), 74 L. T. 672, C. A. ; and see title LiMifAWON of Aotions, 
Vol. XlX., pp. 97, 98. 

* (p) For the precise definition of an “ obstructive ” building, see Hotasing 
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Mee t. 7. 1061. A repreBentalion lo Ihe efTcct that thin state of uffuirs exists 

Dwelling in regard to any huildirig must he rnnde by the medical officer of 
Pl^B. iiealth whenever he linda that it exists (h), and, if he finds that it 
RepnsKfntii- exists and iriiikes his representation accordingly, he must state it as 
tion toJijcul his o])ininn tliat the obslriietivo liuilding should bo pulled down (t). 
authoiitj. ^ siiuilar reproseniation may be made by a)i} four liouseholders 
, in the district, or by a paii.di council (A). 


Report 
to local 
authority 
and order 
thereon. 


1062. On receiving tlio ie])ro8entalion, the local authority must 
cause a report (/) to bo made to it on the circumstances of the 
building and the cost of pulling it down and of acquiring the 
land. If, on receiving such si report, the locjil authority deeidtis to 
proceed, it must send the niprcsciitatinii and leport to the owner of 
the land on which the lanlding sltinds, and appoint a time tind 
place at which it will consider his objections, if ho has any. After 
liearing such objections, the local authority may decide to proceed 
no further or to have the building pulled doiMi (wi). 


AcquiBitiun 1063. If the local authority malves tin order to pull down and no 
*** ’ appeal is prosecuted against it (a), the local authority may jiroceed 
to buy the lands on which the obstriiciive building stands as if they 
had been authorised by a special Act to do so. For the purpose of 
such purchase the provisions (with certain modifications (o')) of the 


of the Working Classes Act, 1890 (5.^ & 54 Vid. c. 70), s. 38 (1), as amended 
by the Housing, Town Planning, ete. Act, 1909 (9 Kdw. 7, c. 44), Sched. 11. 

(fc) Housing ol the Working Classes Act, 1890 (53 & 54 Vict c 70), 
s. 38 (1). For forms relating to removal ol obstrueiive buildings, see. 
F.noyclopasdia of Forms and Piecedenls, Vol. X., pp 039—643 

(i) Housing of the Woikuig Cla.s8es Act, 1890 (53 it 54 Vict. c. 70), 
s. 38 (1). The representation must give particulars (ibui.) and must be in 
writing (i6td., s, 79 (2)) The representation may be made by a temporary 
medical officer (i/ji'd., s. 79 (1)); sco note (/r), p. 517, mU. 

(k) Housing of the Working Classes Act, 1890 (53 & 54 Vict. e. 70), 
B. 38 (2); Local Giiveinnieiit Act, 1894 (56 & 57 Vict. c. 73), s. 6 (2). 

(l) llou-sing of the Working Classes Act, 1890 (53 .t 64 Vict ' 70), 
s. 38 (3). The Act does not state who is to make the report. 

(m) llnd., B. 38 (3). As to objections, see pp. 539, 542 et seq , post As 
to information to owuets not in receipt of rents and profits, see p. 545, po*'t. 

(n) As to appeals, see pp. 542 et seq., post. 

(o) Foi'^jUie modifications, see Housing of the Working Classes Act, 
1890 (53 & 64 Vict. o. 70), ss. 38, 41. Provision is made for the settlement 
of compensation by arbitiation in case of difference {ibid.}. The arbi¬ 
trator apportions compensation money among interested parties (Housing, 
Town Planning, c(.c. Act, 1909 (9 £dw. 7, c. 44), s. 28). Where the arbitrator 
is of opinion that tlic demolition of an obstructive building adds to the 
value of neighbouring buildings, such a proportionate part of the com¬ 
pensation money as represents the increased value may be charged on 

- each such building as private improvement expenses for which a rate (see 
pp. 381, 382, ante) may be levied (Housing of the Woiking Classes 
Act, 1890 (.53 «Sc 64 Vict. c. 70), s. 38 (8)). It must be observed 
that a local authority may tender evidence before the oompensation 
tribunal to prove the facts under the headings (1), (2) and (3) in the 
Housing of the Working Classes Act, 1890 (53 &, 54 Viot. c. 70), ss. 21 (2), 
41 (3) (see title Cohpulsokt Pdbchase op Land and Coupensatiok, 
Vol. VI., pp. 104, 166), notwithstanding that the local authority has not 
taken any steps to remedy the defects or evils disclosed by such evidence 
(llousiug, Town Planning, etc. Act, 1009 (9 Ed.w. 7, c 44), s. 29). " 
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Lands Clanaes Ada ( p) with regard to the purchase of latida other- 

wise than hy agreement apply (//). ' Dwelling 

PlftCOB 

1064. Wi thin one month after serving notice to purchase the 
site the owner may elect to retain the site and liiinself remove the 
liuilding; and, if ho does so, he must receive compensation from the ''^'*** ® 
local authority for the work of pulling down (r). 

If tin* owner retains the site, ho may not Ijiiild on it any house, 
building, nr erection which is dangerous or injurious to health, or 
obstructive f.s-), and, if he does so, lie may be ordered at any time by 
tlic local authority to alter or abate it; and the local authority may 
Itself abate or alter it if the owner fails to do so (t). When the local 
authority acquires the site, it must pull down the building or the 
obstructive part of it, and may keep tlio whole or part of the site as 
an open space, and may, with the assent of, and on terms approved 
l)y, the Local (lovenimont J3oard, sell such part of the site as is not 
required to bekojd open for the purpose of preventing obstruction (a). 

Any land acquired for the removal of an obstruction may be dedicated 
by the local authority as a highway or other public place (h). 

(iv.) Pei ortifrw hon Sih mes (<) 

1065. lleconstruction schemes may be made—(1) where the order wiionrec-on- 
has been made under Part If. of the principal Act (d) for demolish- stiuctum 
iiig a building (f-), and the local authority thiiik.s that it would he 
beneficial to the health of the neighbourhood if the area of tlie ‘ 
dwelling-house of which such building forms part were iledicated 

as a highway or open space, or used for workmen’s dwellings, or 
exchanged for neighbouring land which, when received in exchange, 
will be used for workmou’s dwellings(,/); (‘2) where the local 

<p) See note(0. 544. post; title Comi-ulsory Pukcjiasb op Lano 
AND Compensation, Vol VI., pp. 12 et seq. 

iq) Housing of the Working (’lassos Act, 1890 (o3 & .54 Vicfc. c 70), 

^ 38 (4). For the purpose of suoli purchase the local authority is dcoinod 
Lo be the promoters of an iiudertaking and ibid. Part 11 , to be the 
special Act {ibid.). The purchase may be made within a yesir of the date 
of the order or of its confirmation on appeal (ibid.). 

(r) As to the settlement oi such compensation, see note (o), p. 632, ante, 
title Compulsory Purchase of Land and CJoMPENSATroN, Vol. VI., 
pp. 165, 166. 

is) As to the moaning of “obstructive,” see p. .531, ante. 

(t) Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), 

B. 38 (10). 

(a) Ibid., s. 38 (11). 

(b) Ibid., s. 38 (12); and as to the lawful purposes of such dedication, 
see Robinson v. C'owpen Local Hom'd (1893), 63 L. J. (q. b.) 235, C. A. 

(e) The powers of local authorities to prepare and carry out schemes for 
reconstruction are contained in the Housing of the Working Classes Act, 

1890 (53 & 54 Viet. c. 70), e. 39, as amended by the Housing of the Working 
Classes Act, 1903 (3 Edw. 7, c. 39), and the Housing, Town Planning, etc. 

Act, 1909 (9 Edw. 7, o. 44). Such schemes are more extensive in their 
character tnan the operations of the local authority in connection with 
individual imhealthy buildings (see pp. 527 et seq., ante), but less extensive 
than those which are carried out for improvement of unhealthy areas (see 
pp. 516 et seq., ante). 

(d) Housing of the Working Classes Act, 1890 (53 & 54 Viet. o. 70); see 
note (o), p. 616, ante. 

(e) See p. 532, ante. 

, (f) Housing of the Working Classes Act, 1890 (63 & 64 Viet. c. 70), 

•. 39 (1) (a). 
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I. Anthon'ly thinlte that buildings are nnfaealtby by reason of narrow- 
Dwelling lu^ss, want of light or tiir, or some other sanitary defect, and that, 
Places. to remedy these defects, reconstruction or rearrangement is neces- 
t^ary, and that the area of the buildings in question is too small to be 
ilealt with as an unhealthy area under Part T. of the ])rincipal Act (g). 


1066. In either of the (iJisos in which reconstruction schemes 
may he made the local authority must pass a resolution to the 
effect of its opinion, and direct a scheme to be made for the recon¬ 
struction of the area (A). Actual or reputed owner's or lessees must, 
so far as they can be ascertained, be given notice of the scheme (?). 

1067. After giving the proper notices, the local authority petitions 

Local (iofern- the Local Government Poard for an order sanctioning tho scheme ; 
ment Board, Board may cause a local iminiry to 1)0 lield, and sanction 

the scheme, with or witliout any conditions rrliicli may be suggested 
as a result of the inquiry as benelicial to the inhabitants of the 
buildings affected or of tlie neighbouring dwelling-houses (/r). 
Acquisition 1068. Having obtained tlie order sanctioning tho scheme, the 
of lands. local authority may purchase the are.i comprised in the scheme. 

Tho order may incorporate tho provisions of the Lands Clauses 
Actsi/), and the compensation is settled by an .arbitralion under 


HesolutioT) for 
Bchente aial 
notice of 
Bcheme. 


Order of 


{g) Housing of the Working Olasbes Act, ISOO (.'1:1 & 04 Yict c. 70), 
s. :i9 (1) (b). Ah to tmhealiby arena, eoe pp. OIC et steq., anfe. 

(A) Housing of tho Woiking Cla-ssca Act, 1890 (5:i 04 Viet. c. 70), 8. 30. 

Tho Act does not say who is to jirepare the sclieme. Under ibid , Part 1. 
(see ibid , s. 4; and see p. 519, ante), the local authority is to prep.aio it. 
'I'hc local authority may include neighbouring lands in the scheme if 
rifcossaiy for its elTiciency (Housing of the Woiking Classes Act, 1903 (3 
Ihlw. 7, c. 39), B. 7), but if it does so it may be compelled to pay the owner 
a Hum, in addition to the niai'ket value of the piernises taken,in respect of 
the compulsory purchase thereof {ibid.). 

(i) In the manner provided by tlie Ifoiisiug of the Working Clas-ies Act, 
1890 (53 &. 54 Viet. o. 70), Part I., in respect of lands proposed to be 
taken compulsorily: see pp. 519, 620, ante. As to the duty of clerks to 
local authorities in tho matter of giving notices, see tho liousing of the 
Working Classes Act, 1800 (53 & 54 vict. c. 70), ss. 49, 50 : and seelTousing 
of the Working Classes Act, 1903 (3 Edw. 7, o. 39), s. 13 As to notices 
generally, corapaif pp. 370 et eeq., ant^. As to tlie rights of superior land¬ 
lords to claim to ivtoiu the site and, in certain cases, to execute the work.s 
r«‘quired for a closed dwelling-house, sec Housing of the Working Classes 
Act, 1890 (63 & 64 Vioti o. 70), s. 47; and see p. 640, pout. 

{k) Housing of the Working Classes Act, 1890 (63 & 64 Vict. c. 70), 
s. 39 (3). The scheme, after having been sanetionod. may, if an ordiT 
to this effect is obtained from tho Local Government Hoard, be modified 
ill detail, and the modification may amount to abandonment of a poit 
oi it or to amendment or extension in matterR of detail {ibid., s. 39 (9) ; 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 25). In 
the case of orders sanctioning a modified scheme, the procedure as to 
])ublication and giving notice wdiich is required for an original scheme 
must be followed (Housing of the Working Classes Act, 1903 (3 Edw. 7, 
c. 39), B. 6 (2)). In an order sanctioning a scheme of this kind the Local 
Government Hoard must insert such provisions as they deem reqm'site, in 
11;c cironmstuuces of the case, for re-housing persons of the working class 
who are displ'acod by the sclieme (Housing of the Working dasses Act, 
1890 (S3 & 64 Vict. c. 70), a. 40 ); compare pp. 620, 521, ante, 

(1) See tltile Comppisobt Pukchasb of Lakz> and Compensation, 
Vul. VI., pjp. 12 et eeq. Tho site of an ancient monument or other objept 
of archffiological interest may not be acquired (Housing, Town Plannmg, ^ 
etc. Act, 1909 (9 Edw. 7, c. 44), s. 46); see title Opkn Spaoes AND 
llECREATION Okounds, VoL XXL, p. 605. 



Part V.—Provisions in Respeox of Paeticulab Matters. 

those ActsCm); but the arbitrator must be a person appointed and 
removable by the I^ocal Government Board («). 

(v.) (ieneral Provisims Helatvng to Unhealthy Direlling-Jiovees, OhetructiM 
Jimhlinijs, and Reronutruetutn Hrhenm. 

1069. In London, the provisions of the Public Health Acts (o), 
with regard to private improvement rates and private improvement 
expenses, apply for the purposes of Part Tl. of the principal Act (p). 
The metropolitan borough councils and the Common Council of the 
City are the urimn authorities for the purposes of this applica¬ 
tion (fj). The Common Council, the London County Council, and the 
n)cLro])o]itari borough councils may borrow purchase money or com- 
I»oi)Hation money, and the London County Council may lend the 
m'mey borrowed to a lioi'ough council (r). The Loudon County 
Council may also, under its power to make schemes under Part 11. of 
the principal Act (x), obtain an order from the Local Government 
Board compelling a metrojiolitan borough council to contribute to 
the expenses of and incidental to making and carrying out a 
scheme (t). A mctroiiohtan borough council may obtain a simflar 
order against the L<indon Countv Council (a). 

1070. Outside London, all expenses incurred by a local authority 
underPait IT. of the principal Act(l>) must be defrayed by them out 
of the local ratetc), and such rate may be levied or increased for the 
2311 rposes of Cart 11. (d). A local aiitlKuity may, to raise sums for 

(m) S<o (if]'-- r().Mi'r;i>iinTr Pei:ai\sj; lU' J.\m> a\J) (Jomi’Lnsviion, 
Vol, Vf , PT> 12 -.f//. 

(») Housing of the W'oiking Act 1890 A.'. 54 Viot. o. 70), r 41; 

an<l see title I*Li<nj.\sK ok IjANU ami Homvknsation, Vol. 

VI , pp. 165,160 : see also IJoiiMiig,'J’owii IManinn}', eU-. Act, 1909(9 litlw 7, 
c. 44), R 29, .aud s».‘C5 note (o), p. 5:12, antr. As to the jjrocediire in these 
arbitrations, see Housing of Hie Working Das-scs Art, 1890 (53 & 54 Virt 
C 70), 8. 41 ; title CoMrULSOKY PUIICHASK OF LaNJ> ANO COMPEXSATTON, 

Vol. VI., p. 166. 

(o) For a list of the Public Health Acts, koo note (n), p :161, ante. As 
to the provisions, sec pp. :J81. :iS2, nnle. 

(ji) I.e., Housing of the Working Classes Act, 1890 (53 A. 54 Vict c. 70), 
R 40 (1); see note (g), i». 516. ante. As lo the ehaiging ot such expenses 
under live Housing ot the Working ('’lasses Act, l89() (53 & 54 Vict. o 70), 
Part ir., see note (o), p. 532, ante. The general expenses, however, of a 
local authority under the Act in London, as elsewhere, are jiaid out of the 
“ local rate ” (sec the text, infta). For both the City Corporation 
aiui a metropolitan borough council that rate is the general rate ; see title 
Meikopolis, Vol. XX.. pp 439, 440 

{q) Housing of the Working Classes Art, 1890 (53 & 54 Vict c. 70), 
8. 46 (1). 

(r) Ibid., s. 40 (2), (3). As to borrowing, see p. 541, and note (e), 
p. 636, post. 

(s) I Housing of the Working Classes Act, 1890(53 & 54 Vict. c. 70), 
s. 46 (5); see note (q), p. 516, ante 

(f) Housing of the Working Classes Act, 1890 (63 A. 54 Vict. c. 70), 
• 46(6). 

(a) Ibid., B. 46 (7). As to Woolwich, see ibid., s. 46 (8). 

ib) J.e , Housing of the Working Cla.^aes Act, 1890 (53 54.74 Vict 0 . 70); 
see note (g), p. 516. ante 

(c) "Local rate” is defined in the Housing of the Working Glasses Act, 
1890 (53 & 54 Vict. c. 70), Sclied. I., col. 3. The exponses of a rural district 
Council ate special {ibid., s. 42 (2); see p. 381, ante ); those of an urbiw 
district Council are general expenses (sc-e p. 380, ante). As to expenses in 
• London, see note (p), mpra. 

^ (d) Housing of wo Working Classes Act, 1890 (53 & 54 Vict. o. 70), s. 43. 
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purehaso-raoney or compensation, borrow (c) as if it were borrow¬ 
ing for the purpose of executing its powers under the Public 
Health Actsf/), and must present every year an account of 
what it has done under Part II. of the principal Act(^) and of 
all moneys received and paid by it in execution of its powers 
thereunder (/<). 

1071. If the occupier of a dwelling-house prevents the owner, or 
the owner or occupier of a dwelling-house prevents tho medical 
officer of health (t), or the officers, agents, servants or woi linien of 
such owner or officer, from executing the provisions of Part II. 
of the principal Act (k), a court of summary jurisdiction (/) may 
order the person causing such prevention to permit the execution 
of such provisions (wi). Default in compliance witli an order is 
an offence punisliable un summary conviction by a lino not excleed- 
ing X.20 ; but the owner is not liable unless he assents to the 
default of tho occupier (a). 

(vi) W’tit l.inij-l' 1 ( 1 '-^ !hi)(Utnij8. 

1072. The provision of lodging-house . for the worliing classes (<>) 
is the subject of Part III. of tho principal Act (/.'), winch Part, as 
amended by subsequent Acts, is in force in every city, borough, and 
urban or rural district in lilnglancl and Wales (^i). The exor('i.se by 
a local autliovity of its ])0WHf.s thereunder is optional: l)ut if an 
authority does not exorcise its powers it may in certain cases be 
compelled to do so. 

1073. The local authorities to carry out P.irt III. of the principal 
Act(/i;) are—in tho County of London, the County Council; in the 
City of London, tho Corporation; in urban and rural districts, tho 
district councils; and, in municipal boroughs,the borough councils(Y). 
These several authorities have in their resi)ectivc areas the same 
power to contract or give orders for carrying out Part III. of the 
principal Act(/i) as they have for tho execution of their duiies under 

(e) Housing of the Working Classes Aet, 1890 (5.3 & 54 Vict. c. 70), 

s. 43 (1). The I’liblio Works Loans Commissioners may lend money 

required by a local authority for the purposes of Part II. of the Act {ibid , 

B. 43 (2) ). As to repayment etc. of loans, see note (/), p. 523, nnte. 

(/) For a list of the -Publio PIcalth Acts, see note («), p. 301, ante. 

As to powers of borrowing, see pp. .382 et seq., mile. p. .541, fwvt 

ig) Housing of tho Working Classes Act, 1890 (53 & 64 Vict c 70), 

8 . 46 ( 6 ); see note ig), p. 616, ante. 

{h) Housing of ihe Working Classes Act, 1890 (.53 & 54 Viet e. 70), s. 44. 

(i) As to this ollicer, see p. 517, ante. 

(fc) I.e., Housing of the Working Classes Act, 1890 (63 & 64 Viet. c. 70) 5 
see note ( 9 ), p 516, ante. 

(l) See title Magistrates, Vol. XIX., pp. 689 et seq. 

(m) Housing of the Working Classes Act, 1890 (53 & 54 Vict 0 . 70), 

5 . 61 (1). 

in) Ibid., 8 . 51 (2). 

(o) For the dehnition of these lodging-houses, which is not exhaustive, 
see ibid., s. 53 (D 

ip) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), ss. 1 , 75. 
and Sohed. VI. 

iq) Housing of the Working Classes Act, 1890 (53 & 54 Vict. c. 70), 

s. 92, Sohed. I.; City of London Sewers Act, 1897 (60 & 61 Vict. , 
o. cxxxiii.), B. 7; Public Health Act, 1875 (38 6 c 39 Vict. o. 66 ), s. 6 . As 
to these authorities, see titles Local Govbrmscent, VoI. XIX., pp. 202, * 
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tilu! Metrojjolis Miiriit{?etnwit Ai'fc, 1855 ainciuiod by lator Acts, 
OT the Public Heulth Act. 1875 (a). 

1074- The process of compelling a local authority to perform its duty 
is initiated by a cornjilaint madci to the Local (loveriimeut Board. 

Jri the c.iso of failure on the part of an urban district council 
to eKorciso its poaors, the complaint may be made by the council 
of the county in winch the urban district is situate, or by any 
four inhabitant }iouseholder.s of the district {h). Tn the case of sucli 
failure on the part of a borough council, the complaint may he made 
by four inliabit.int lionseholdcrs of tho borougli, but not by the 
county council(r). Ju the case of such failure on the part of a 
rural district council, it may he made by the four inhabitant houpo- 
holders, by the parish meeting or parish council of any parish 
in the district, or by tlio coiinly council (d). 

Where such a complaint is made, the Board may hold a public 
local inquiry and, after holding it, may declare the local authority 
to be in default, and make an order setting out works which the 
aiitliority must cany out anil limiting a time within whicli they 
must be curried out (r). If tlie local authority does not obey tlio 
order, the Jaical (lovernment Board may, by a subsequent order, 
direct the county council to carry out the works!/). 

1075. In the case of failure on the jiart of a rural tli.sfrict council to 
exercise its jiowers, a similar coiiqilamt may be made to tho council 
of tho county in which tho rural dislnct Iies(r/). 

The county council may then liold a public local inquiry, and 
if, afhir such inquiry, the county council is .satisfied that the rural 
district council lias failed to exercise its powers, whore they ought to 
have boon exorcised, may resolve that these power.s of tho district 
council he transferred, as to the whole, or any parish, of the) rural 
coimcirs area, to the coimly council (A); and, apart from any 

;J02, 32{); Metkopolks, Vol XX, pp. 418, 422; and see pp. 372—374, 
untc. 

(r) 18 & 19 Viet c. 120 ; see title Micrnopous, Vol XX., p 464 
(«) 38 &■ 39 Viet, c oo ; s«'e Hou.sii)g of the Working ('lasses Act. 1890 
(53 & 54 Viet 0 70), «. 56; see title Ldoal Governmevt, Vol. XI.V, 
pp 268 et neq , 313, 332 

(ft) Housing. Town Planning, etc Act, 1909 (9 Edw'. 7, c. 44), s 10(1) (b). 

(c) IbUl,s. 10 (1) (c). 

(d) Ibid, a. 10(1) (a). 

(e) Ibid., a. 10 (1). This order, if it relates to the execution of works 
under tlie Housing of tho Working Glasses Act, 1890 (53 & 54 Viet. o. 70), 
Pai't HI., can only be made after full cousidcration of certain specitied 
matters, as to which see Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 

0 . 44), 8 10 (2). 

(/) Ibid., 8. 10 (3). Such subsequent order may apply, with any necessary 
modiiioations, the Local Government Act. 1894 (56 & 67 Viet. c. 73), 
a. 63 (see title Local Goveiinment, Vol. XIX., p, 376), or any provisions 
of the Housing Act.s (see note Iff), p. 516. ante), for tho purpose of enabling 
the county council to carry out the order (Housing, Town Planning, etc. 
Act, 1900 (9 Edw. 7, c. 44), s. 10 (4)) Orders made ua|ler ibid., a. 10, 
must be laid before Parliament, and are enforceable by mandamus (ibid., 
s. 10 (5), (0)); see note (g), p. 378, emte 

C 9 ) As to the parties to the complaint, see title Local Governbiert, 
Vol. XIX., p. 376; and see the text, supra. 

(h) Housing, Town Planning, etc. Act, 1000 (9 Edw. 7, o. 44), s. 12. When 
•this is done the Local Government Act, 1894 (66 & 57 Viet. o. 73), s. 63, 
applies as if the pow era had been transferred under that Aut; and sea 
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coniplniut, a county connoil may at any time apply to the Local 
Goveruinent Board to invcet it with sach powers as are vested in a 
rural district council in its area, and may, by proper procedure, obtain 
an order conferring such powers upon it(t). If the order is made, 
the provisions of the Housing Acts (k) relating to siicli powers, 
including those provisions which enable the Public Worts Ijoans 
Coininissioners to lend money for works to the couiujil, apply (/) to 
the county council as if it were the local authoritj' under Part III. 
of the principal Act (««)• 

1076. For the execution of Part HI. of tlie principal Act (m) the 
local authority may purcliase land (a), an<l may contract for the 
purchase or lease of any lodging-houses for the working classes built 
before or after the IHtli August, lK90(o), and may, subject to certain 
conditions, approjuia,*! sucli lodging-houses and any other land at 
their disposal lor the purpose of working-class lodgings (o'); and t?jo 
trustees of any existing lodging-houses for the working classes may, 
with the consent of a majority of the committee or other jicrsons 
by whom they were appointed trustees, sell or lease, or make over 
the management of the lodging-houses lo the Ux-al authority ( 2 >). 

(Settled land, or land held by corporate bodies, may he sold, 
exchanged, or leased for the erection of dwellings for tlie working 
classes at less than tlie market price, if such price is the best that 
can ho obtained for it as a site for such dwellings 


title Local Govekniiuxt, Vol. XIX., p 37(5. For forms of complaint 
and resolution, see Kncyclopaidta of Forms and riwiedents, Vol. X , 

р. Co9 

(i) Housing, Town Planning, etc Act, 1909 (9 Fdw. 7, o 44), s. 13(1), (2). 

(k) For a list of the llous-.iig Acts, see note ( 7 ), p. 51(5, anic. 

(l) Housing, Town Planning, etc Act, 1909 (9 lidw. 7, c. 44), s. 13 ( 2 ). 
As to tho county council’s expenses in carrying out the works, see zbid. ; 
and as to the transfer of completed w'orks to the rural district council, see 
tbid , s. 13 (3). 

(to) I.C., the Housing of the Working Classes Act, 1890 (53 A 64 Viet, 
c 70); sec note ( 7 ). p. 616, ante. 

(it) Housing ot the Working Classes Act, 1890 (53 & 51 Viet. c. 70), s. 67. 
As to property which cannot be acquired for the purpose of ilnd., Part 1 IT., 
see note (p), p. 547, post. The Putilio Health Act, 1875 (38 & 39 Viet. 

с, 65), 88 . 175—178, relating to' tlie purchase of land by agreement, apply 
1,0 such purchases, wlietlier within or without London (Housing of the 
Working Classes Aet, 1890 (53 & 54 Viet, c. 70), s. 67 (1) ) ; but not to 
purchase otherviise than by agreement (Housing, Town Planning, etc. 
Act, 1^9 (9 Kdw. 7, c. 44), s. 2 (2) ). Land not immediately required 
may, with the consent of the Local Government Board, be acquired {ibid., 
s. 2 (3) ). I'lban and borough authorities may establish or acquire 
ludging-liouses outside their districts (Housing of the Working Classes 
Act, 1900 (63 & 64 Viet. c. 69), s. 1 ). 

(o) Housing of tho Working Classes Act, 1890 (53 & 54 Viet. 0 . 70), 
s. 67 (3). A lural district council musi, for this purpose obtain the consent 
of the county council; other authorities must obtain the consent of the 
Local Government Board (ibid.). 

(p) Ibid., B. 58. 

(q) Ibid., s. *14 ( 1 ), (2). For the piuj90so of ibid, and of the Housing, 
I'uwn Planning, etc. Act, 1909 (9 Edw. 7, c. 44h n. 7 (see infra), 

working classes ” includes all classes of persons who earn their living 
by wages or salaries (Settled Land Act, 1890 (63 6 ^ 64 Viet. 0 . 69), 
s. 18); but this wide dranition does not apply in the case of bnildinga of a „ 
rateable vahte of over £100 a year (Housing of the Working Classes Act, 

1890 (63 & 64 Viet. 0 . 70), s. 74 ( 1 ), (2)). As to the pmvision of oottaget . 
for labourers and farm servants and workmen's dweOings out of capital 
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If the local authority desires to purchase such land com- Sbot. 7. 
pulsorily it can do so by means of an order submitted to the Dwelling 
Local Government Board and confirmed by the Board (r); but if Places, 
any person interested in the land proposed to be taken presents an orderfor 
objection (i), the Board may not confirm the order until after a compulsory 
public impiiry has been held(/). puniasc. 


1077. The local authority may erect, on land acquired for the Erefttionof 
purpose of Part III. of the principal Act (a), lodging-houses for the Jogging, 
working classes, and may convfirt existing buildings uo as to make "“*“•***• 
them suitable for that purpose, and may fit up all such buildings 
uiih the requisite furniture and conveniences (l»). 


1078. The management and control of lodging-houses established Management 
or acquired by tlio local authority under Part III. of the principal 
Act(«) is vested in the local authority (c), unless the lodging-houses houses”®' 
have been leased. The local authority may charge reasonable rents 
for the use of tlio lodgiiig-hou.ses (d), and must make bye-laws as to 
their use (f). • 


1079. The local authority may at all tunes inspect any sixch inspection 

lodging-houses itself, or by officers authorised by it from time to lodging- 
time for the purpose(/). louses. 

1080. Land vested in a local authority for the purposes of Part III. Halo or lease 
of the ]>rincipal Act(«)may be sold, and the proceeds of tlie sale 

applied in or towards the pnrebase ot more suitable land, or for '“''i'"'’ ' 
any other purjiose apjiroved by the Local Government Board, or it 


money subject to the trusts <if a settlement, sco Housing, 'J’own riamiing, 
i tc. Act, U)09 (9 Kdw. 7, c. 44), s. 7 ; ami see title Land Improvement, 
Vol XVIIL, p 28(5. 

(r) As to the form of and procedure for this order, see the Housing, etc. 
(Form of Compulsory Purchase Order, etc.) Order, J911 (Stat It. & 
O 191J.p. 136). 

(s) This must be presented wii hin ‘‘ the prescribed period ” (Housing, 
Town Planning, etc. Act, 1909 (9 lidw. 7, c. 44), s. 6, Inched. I ), i.e., within 
a calendar month of the second advertisement required by the Housing 
etc. (Form of Compulsory Purchase Order, ete.) Order, 1911, arts. 1, 2, 4. 

(t) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), g, 2 (1), 
Sched. I., as to whieli see p. .^47. post. 

(a) I.e., the Housing of the Woiknig Classes Act, 1890 (5.3 & .54 Viet, 
c. 70): see note {g), p. .*516, ante 

(1») Housing of the Working Classes Act, 1890 (.IS & .54 Viet. c. 70), s. 69. 

(c) JbuJ.,». 01. 

(d) Ibvi., s. 62. As to implied conditions on letting of small houses, 
see title Landlord and Tenant, Vol XVill., p. .503. 

(e) A piinted eopy or sutHcicnt abstumt of the bye-laws must be put 

up in I'verv room in the lodging-houses and always kept them (Housing 
of the Woikiug Classes Act, 18!io (.53 A 51 Viet. o. 70), s. 62 (2) ) ‘’ As to 
the matU’rs foi which these bye-laws must provide, se.e ihul., Sebed. VL 
The Metropolis Management Act, 18,55 (>8 19 Viet, e 120 ), ss. 202, 

203, apply to sueh bye-law'S, if niiulo by the London County Council, au4 
the provisions of the Public Health Acfi, 1875 (38 & 39 Vmt. o. 55) (see 
pp. 388 ei seq., tmte), ajijily to tluim if made outside London (lloiising of 
the Working Classes Act, 1890 (53 & 54 Vict. o, 70), s. 84). Penalties for 
breach of the bye-l<vws go t o the fund out of wliudi the expenses of executing 
ibid.. Part 111,, are defrayed {tbui., a 84); and see pp. 385 et seq.,.aiUe, 

(/) Housing of the Working Classes Act, 1890(53 &64 Viet. e. 70), s. 70. 
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rany bo exchanged for more suitable land, with or without payment 
or receipt of money for equality of exchange ( 9 ). 

The local authority may also lease the land to any lessee for the 
2 )urpoHo of his carrying out works thereon in execution of Part III. 
of the principal Act (h). 

1081. A local authority may, in the exercise of its power, provide 
and maintain, in connection with any dwelling accommodation or 
lodging-houses provided by it-(l) a building ada^ited for use as a 
shop; ( 2 ) recreation grounds; (.‘ 1 ) buildings or land which, in the 
opinion of the Local (ioveruinont Hoard, will serve a beneficial 
imri)oso in connection with the requirements of the jiersons for 
whom the dwelling accomniodatioii or lodging-houses are provided; 
and the local authority may laise money for the purpose, it need be, 
by borrowing (t). The local authority may also lay out public 
streets or roads on land acquinul by it and contiTl)iite towards the 
costs incurred by any other peisnu in laying out sucVi roads (L). 

1082. Any railway, dock, or harbour company, or any other com¬ 
pany, society or association, established I'or trading or manufncturing 
juirposes, in tlie course of whose business or m tlie disidiarge of 
whose duties persons of tlie working class are, employed, may eicct 
on its own or other land dwellings for any such persons emiiloyed 
by them, and may purchase such other land out of any funds at 
its disposal iind hold it notwithstanding any Act or charter or rule 
of law or equity to the contrary (/). 

1083. Any corporation, authorities, or persons who have control 
of water or of supplies of water or gas may supply water or gas 
to lodging-houses erected under Part. III. of the principal Actual), 
either free or on favourable terms {h). 


( 9 ) Housing o£ tlio Working Classes Act, 1890(53 & 54 Viet, e 70), s. 60; 
Housing. 'J'owii Planning, etc. Act, 1909 (9 Edw, 7, c. 44), a. 32 lu 
the case of urban or rural dislriet councils the consents aCt out in ii.mc {h), 
infra, are required (Housing of the Working Clasises Act, 1890 (,73 & 54 
Vict. c. 70), 8 . 60) 

(A) Housing of the Working Clasaea Aol., 1900 (63 & 64 Vict. c 59), 
s. .5 ( 1 ). It Biic.h leases are made by an urban district council the con¬ 
sent of the Local Uoienirnent Hoard, and if hy a rural district council 
the consent ol the. county council, i.s necessary. As to the conditions 
which must be inserted in such Icasi's, sec ihtd , s. 5. For form of lease, 
see EncycloptciliA of Forms and Precedents, Vol. X , pp. 660, 664. 

(?) Housing (if Iho Working Classes Act, 1903 (3 Eilw 7, c. 39), s. 11. 
The consent of Ihc, Local Government Board is nccc.ssary to such laying 
out (ibid., 8 . 11 ( 1 )), and the Board, m consenting, may by order apply 
cortain statutory provisions to such land or building (ibul., s. 11 ( 2 ) ). 

(fr) Housing. Town Planning, etc. Act, 1909 (9 Eilw. 7, c. 44), s. 6 . 

(l) Housing of the Working Classes Act, 1890 (53 & 54 Vict. c. 70). 
8 , 68 . IIoiiHi's erected by railway companies for their workmen must 
comply with the local bye-laus as to new buildings (Manchester, Sheffield, 
and Lincolnshuv Rail. Co. v. Barnsley Union Guardians (1892), 67 L. T. 
119). As to such bye-laws, see pp. 416 scq., ante. 

(m) 7.C., Housing of the Working Classes Act, 1890(5.3 &: 54 Vict. 0 . 70); 
see note (y), p. 516, aide, 

(a) Hiiiising of the Working (.!las.s*'s Act. 1890 (53 & 54 Vict. c. 70 ), 

69 . 
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1084. In London, expenses under Part 111. of the principal 
Act(o) are met by the London County Council and Common 
Council of the City of London out of the dwelling-house improve¬ 
ment fund (p) created for the purposes of I’art 1. of the principal 
Act (fj), and in a metropolitan borough out of the general rate(r). 

Outside Jiondon, these expenses are met in boroughs and urban 
districts out of the borough rate or general district rate, as the case 
may l)o(«); and, in rural districts, these expenses are defrayed as 
general expenses of the rural district council (t), except so far as 
the Local Governniont Hoard may, on application by the rural 
district council, declare that they are to lie charged on specified con¬ 
tributory places in the riiial district in the proportions determined 
by the council of the district (a ). 

1085. Money for the purpose of Part III. of the principal Act(r>) 
may lie borrowed by the following authorities in the following 
manner: (l)by tlie London County Council and the Common 
Comicil of the City of London, in the same way (ic) as for Part T» of 
the principal Act (o'); (-2) by metropolitin borough councils, in the 
same way as under the Metiopolis Management Act, 185.') (r); 
fU) by borough councils outsido liondon, and by ur'nan district 
councils, in the same way as money borrow'cd to meet general 
expenses («) under the Pnblic Hoaltli Act, I87!j (fj); and (4) by 
rin'al district councils, in the s.nne way as money borrowed to 
meet general or special expenses (/■) under tlie Public Health 
Acts (f/). 

1086. Tor the purjiose of constructing or improving or facilitating 
or encouraging tho construction or improvement of dwellings for 
I be working classes, the Public Works Loans Commissioners may 


(o) I.e , Ilouhing of the Working Classes Act, ISDO (.i;! tSi 54 Viet. c. 70) ; 
8 i>e note (ff), p 516, unfe. 

(if) SoG p. ctilCm 

(//) Housing of the Working Cl.issi-s .\i t, 1800 (5.3 A 54 Vict c 70), 
R. 65 (i). 

(r) lioiifiing of the Working ('lasses Act, 1900 (63 Sc 64 Vict c. 69), 
e. 3 (1); and see title Metroi*olip, Vol. :XX., pp. 440, 441 

(«) Iloiising of tho Working Cla.sse8 Act, 1890 (53 & 54 Vict. c 70), 
R. 66 (ii); and Rce title Loexr. Govern went, Vol. XIX , pp. 280, 320. 

(t) Housing, Town Planning, et« Act, I9t)9 (9 Edw. 7, c. 44), s. 31 (1). 
(m) Ibid. As to the right of overseers of a contributory place to appeal 
on this matter, see ibid., s. 31 (2); and see title T.oc.xl Government, 
Vol. XIX., p. 335 

(m) Housing of the Working Classes Act, 1890 (63 & 54 Vict. c 70), s. 66. 
As to this method, see pp. 522, 523, ante. 

(x) 18 & 19 Vict. c. 120 ; see Housing of the Working ria<wc8 Act, 1800 
(53 & 64 Vict. c. 70), « 46 (2); Housing of the Working ('lasses Act, 1900 
(6.3 & G4 Vict. c. .'>9), s. 3 (2 ); and see title METitoroLis, Vol. XX., 
p 447. 

(«) See title Local Government, Vol. XIX., pp. 282, 317; and see 
pp 382 et geq , ante. • 

(5) 38 & 39 Vict. o. 55 ; see Housing of the Working Classes Apt, 1800 
(53 & 64 Vict. c. 70), s. 66, amended by the Housing, Town Planning, ote. 
Act, 1009 (0 Edw. 7, c. 44), s. 75, Sched. VI, 

(e) Ibid., 8 . 31 (1); Roc pp. 380 H geq , ante. 

id) Eor a IM of thrt Public Healtli Ai-ls, see note («), p 361, ante. 
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Sect. r. advance money (c), to—(1) any railway, dock, or harbour company, 
Dwelling or any other company, society, or association established for 
Places, the purpose of constructing or improving, or facilitating or 
encouraging the construction or improvement of dwellings for the 
working classes, or for trading or manufacturing purposes in the 
course of whose business or in the discharge of whose duties 
persona of the working class are employed; (2) any person entitled 
to any land for an estate in fee simple, or for any terra of years 
absolute, whereof fifty years or more is at the time luiexpired (/). 


(vii.) Appeali, Competualion, ami IhgMi of Ownefs. 


(a) 7’ou:n Plavunig ficJiemcB. 


Objection 
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1087. When authority has been given by the Local Government 
Board to prepare a town planning scheme (_r/), the local authority 
must give notice of tliisfnct to all owners and lessees a]'id occumers 
and couiK'ils affected, and in certain c.‘iaes(/») to the county eonneifliml 
must advertise a notice to the same effect (<); and w hile the scheme 
is in pre£)aration any of these parties may object to it, and the local 
authority must carefully consider the objections (A). 

After the draft scheme has been prepared, or w'hnn an owner’s 
scheme has been submitted, and at least a month before deciding 
to submit either to the Local Government Board for apj)n)val, the 
draft scheme must bo deposited in some convenient place and kejit 
there for at least iw'euty-one days, and the local authority must 
advertise this fact and give notice to all persons and councils 
particularly interested that a scheme has beon prepared by it or, 
as the case may be, that an owner’s scheme is about to bo adopted, 
and that written objections to the scheme will be considered (1). 
During the twenty-one days, any persons affected may inspect the 
draft Bcheme and maps, and may make objections in writing to the 
scheme {!). 


(e) Under the Public Works Loans Act, 1875 (38 A 39 Viet. o. 89); see 
title Mo^ET AND AIONET-IjEXDisd, Vol. XXI.. pp. 58 el seij 

(/) Housing of the Working Classes Act, 1S9U (53 & 54 Viet. c. 70), 
0 . 67 (1). The loans so made must be made in the manner provided by the 
Public Works I^oans Act, 1876 (38 & 39 Viet. c. 89), subiect to certain 
provisions and lestrictions, as to which see Housing of the Working Classes 
Act, 1690 (53 A: 54 Viet.'O. 70), n 67 (2). The restriction limiting the 
advance to oue-half of the value of the property mortgaged (ibid., 
8 . 67 (2) (d)) is abated so as to allow an advance up to two-thirds of 
such value in the case of advances to any society regratered under the 
Industrial and Provident Societies Act, 189.3 (56 & 57 Viet. c. 30), the rules 
whereof forbid the payment of interest at a higher rate than 5 per cent, 
per annum; *>•“<' Housing, Town Plaiiiiiug, etc. Act, 1909 (9 Edw. 7, 
c. 44), s. 3: ujid see tille Inpcstkiai,, Pkoviuem, anu Similah SocjKiiEa, 
Vol. XVII, pp fK 0. 

(q) As to town planning schemes generaUy, see pp. 523 at Mg., ante. 

(h) If any in.>.in road is, or may be, affected (Town Planning Procedure 
llegiilatious (England and Wales), 1910 (Stat. R. &s O., 1910, p. 790), 
art 12). 

(0 Ibid. As lo the deluiis of this noth'e, see ibhl, 

(it) Ibid., ait 13. 

(0 thd, aft- 16, for the poisons entitled to receive notice, see tWil. 
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1088. Any peitjon or ttiitliority interested (m) mny object to a 
Bcheme in the prescribed manner («), provided lie enters his 
objection within twenty-one days of the publication in the London 
Gazette of the intention of the Local Government Board to approve 
the scheme. If such an objection is lodged, tlie draft of the 
approving order must lie laid liefore Parliament for thirty days 
daring session; and if either House presents an address against 
it no further proceedings can be taken on it(y). 

1089. Any person whoso property is injuriously affected (p) by a 
scheme, or who incurs expenditure on account of a scheme which 
IS afterw.irds rendered abortive l>ecau 8 e of its revocation, is entitled 
to compensation from the re.sponsible authority {</) if he makes a 
claim for it within the time limitod by the scheme(r), but he is not 
entitled to compensation in respect of any building erected on or 
any contract made, or any other thing done in regard to land 
im^ided in a sdieme, after the application by the local authority 
for power to make the sclieine, or after such other time as the Ijocal 
Governmenl Board may prescribe for the purpose («). 

1090. Where any property is incri'ased in valinj by the making 
of a schiniie, the responsible authority ( 7 ) is entitled to recover 
half the amount of such increase if a claim is made for it within 
tlie time limited by the scheme (G- 


(to) As to tlipsd paitii's, sec Town Planning Procedure Itegulutiona 
(England and AVales), 1910, art. 27. 

(«) Housing, Town Planning, etc. Act, 1009(9 Edw. 7, c. 44), s. 54(4). 
Objection may be made by letter posted or delivered to the Board. It 
must state clearly Low the objector is mtei'csted and the ground of bis 
objection (I’own Planning Procedure Regulations (England and Wales), 
1010, art. 26). Application may not be made for authority to prepare a 
scheme or adopt an owners’ scheme unless the persons or councils affected 
have had at least two mouths’ notice of the intended application {ibid , 
arts. 1, 2). 

( 0 )' Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 54 (4). 
But a new scheme may be prepared dealing with the same area. 

(p) The injury on which a claim may be based is limited by the opera* 
tion of the Housing, Town Planning, etc. Act, 1909 (9 Edw, 7, c. 44), s. 69. 
Provisions in a scheme which might have been enforced by a local bye-law, 
or limit the number of buildings, or prescribe an open space about a building 
for the purpose of amenity, cannot form a cause for compensation {ibid., 
8. 69 (2)). As to matters which might form a subject for compensation 
under some other Act as well as this, see ibid., s. 69 (.3). 

(q) As to the meaning of " responsible authority,” see note (it), p. 523, onfe. 

(r) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), 
B. 58 (1)« (6). The time (if limited) must not be less than three calendar 
luoutiis (see Interpretation Act, 1889 (.52 & 63 Viot. c. 63), s. .3; title 
TiMB ; Housing, Town Planning, etc. Act, 1909(9 Edw. 7, c. 44), s. 58 (1)) 
after the date when notice of the approval of the scheme is published 
(ibid., a. 58 (1)). 

(•) Ibid., s. 58. This provision does not, however, to work done 

before the approval of tbe scheme for the purpose of nnisniug a building 
begun, ox of carrying out a contract eiitei^ into, before the making of 
the application (wid.). 

(t) Ibid., 8. 58 (3). As to the time (if limited), see Housing, Town 
Planning, etc. Act, 1909 (9 Edw. 7 , c. 44), s. 58 (3); compare ibid., s. 58 (1), 
altd see note (r). tupm. Such moiety of the increased value is a 
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1091 . All quchtioiis au to injiitiouH or increase in 

and as to the amounts payable in respect thereof, must be det^<i 
mined by a single arbitrator appointed by the fjocal Government 
Hoard, u'nli'^h tlio p.uties agree to some otlicr method of determina¬ 
tion (<i); and any sum lixed by such arbitrator m.i) be recovered- 
summarily, by the party entitled (hereto, as a civil dehiOi). 

1092 . The Local Government Board has power to decide, with¬ 
out appeal, any question wliich may arise as to tln» contravention of 
n sclieme by any building or woik, or by the erection or cariying 
out of such building or worh (c). 

1093 . Whoro the Local (lovernment Board is authorised to 
determine any matter in lelation to a scheme it has an option, 
except in certliin cast i(d), to deteiniino the matter as an arbitrator^ 
or otherwise, and it it elects or is reciuin d (c) to dolermine the 
matter ns arlniralor, the pro\isions of the Jiegiilatiou of Uailways 
Act, 18(58(./), respecting arbitiations b) the iloard of Tiade, and 
the nmendnig enactiuents, apply (//). 

(b) ( ihmlifiii 

1094 . Whm land is taken by agreement or compulsoril> uinler 
Part J. of the luincipal Act(//), the owner is entitled to compensn- 
tion, which 18 lixed in the manner and by tin pinfudnre pro\ided 
by the Ij.inds Clauses Acts(i), us amended b^ the prineipal \ct(/i) 


Public Healih ah 
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ilcduction tor the pm pose of assessing iiicremoiit x alue iluly, undeveloped 
laud duty, and leveisioa duty ; see title Huvnxrn 

(a) Itoiibing, Town Plaiimiig, etc. Act, 190** (9 I'dw 7, c. 44), s. 58 (4) 
{b) Ibid., s. 58 (il). A magistrate may theiefoio make an oider tor 
paymeut of the aum on complaint pnisu.uit to the Summaiy •tiJn'«diction 
Acts ; Bco the flununaiy Juiisdiction Act. 1879 (42 & 43 Viet c. 4!)), ss. o, 
33, and title Maoischatls, VoI. XIX., p. 009. It ib, motcovei, a debt in 
iCHpect of which the local autliority could claim iii a bankiuptcy. 

(c) Housing, Toxvn rinnning, etc. Act, 1909 (9 Edw. 7, c 44), s. 57 (3) 
Id) I e, under ibid., ss. 57 (3), oH (4); see the text, i^ipra. UmuT the 
Housing, Town Planning, etc Act, 1909 (9 Edw 7, c. 44), s 57 (3). the 
(question loleired to the Local Government Bonrd is determined by the 
Boaid as .'ubitiator (see the text, tn/ra), unless the parties otlietwise agree. 

(e) I.e., under the llousing, Town Planning, do. Act, 1909 (9 Edw 7, 
c. 44), s. 57 (3) ; ■^ec note (d), supra. 

(/) 31 iV 32 Vicl. c. 110; see title Railwvts and Cawls, p. 739, 
post. 

iq) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s fi2 
{h) I.e., the Housing ot the Woiking Classes Act, 1890 (63 & 54 Viet. 
0 . 70); see note (g), p. 316, ante. Ancient monuments etc. may not 
bo acquired , ^ee note (1), i>. 634, ante. As to seivice of notices to parties 
affected and ato the inquiiyhdd to hear objectors, see pp. 319, 620, 
ante. 

{») 1845 (8 \ 9 Viet. c. 18); 1860 (23 & 24 Viet. c. 106); 1869 (32 & 33 
Viot. 0 . 18); ls83 (46 & 47 Viet. c. 15); 1895 (38 & .69 Vict. c. 11). For 
the effect of these statutes aud modifications, see title Compulsory Pur¬ 
chase OP La\)i and Compensation, Vol. VI,, pp. 163 et seq. As to 
<'xtinction of c.i'jements and compensation therefor, see title Compulsort 
Purchase op Lind and Compensation, Vol. VI., p. 166. 

(fc) The HouMiig of the Working Classes Act, 1890 (63 & 54 Viot. c. 70), 
Bs. 20, 21, As to the effect ot the Housing, Town Planning, etc. Act, 
1009 (9 Edw. 7, c. 44), s. 29 (dealing with evidence as lu use, ounditiun 
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1096. Any owTier(Z) aggrieved by a closing order (la) may appeal 
to the Local (Tovernmeiit Hoard fourteen days after the 

order is served (h), and the Ijocal Government Board may not 
dismiss the a])p(‘.il w itliout first liolding a public inquiry (/?). 

An appeal by an owner (/) also lies to Uie Ijocal Government 
Board against the refusal of the locfil authority to determine a 
closing Older fo); and against a demolition order (p). 


1096. Any ownrr(/> aggrieved by an order made by a local 
authont\ for the jmlling down of an obatructhe building may appeal 
to the Local Government Board as in the case of a demolition 
order (a). 
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1097. An owner of .i dwelling-houso who is not in receipt of the Notice 
leiitsand profits iheieof inin give noliee of his ownership to the topartiM 
local Huthovitx, .uid the local anthoiity must then or thereafter 


.nut repair of liuildingsl upon the Housing of the Woikiiig ("Jasses .Vet, 
ISOO ( 0.3 .■54 \jet c 70). ss 21 (2). 41 (:i). see note (o), p. .'532, (iiilc. 

(/) "Owner,’’ for the purpose of the Housing of the Working Classes 
\et. 1890 (.53 As .54 Viet. e. 70), Pait II , means any pei^on or eoipoiation 
who, under the provisions of tin* L.vnds ( Iaus<*s Acts (hte note (»), p ,544, 
(fiite) or the special Act, would he enahiid to sell or convey l.indts to the 
promoter of the undeit.vkiiig. iiid inehidis ,ill lesseea or inoiigagees of any 
premises requiied to he dealt with uinler Pail II of tho Act, eicept 
pi isoiis holding or I iititled to the ii nts and profits of such pieimseR under 
,i lease the oiigin.il teiin whiicof is less th,in twenty one jeais (Houmng, 
'rown Platuurig. etc Act, 1!)(I9 (9 Kdw'. 7, e 44), s. 49 (2) ) 

(p?) As to elosuig oidris, see Housing, Town Pl.inning, etc Act, 1909 
(9 I’.dw. 7, c 44), s 17 'I'his piovision Mipeisedes the substantive provi- 
hiijiis of the Housing of tho Working Classes Act, 1890 (53 & .54 Viet, c 70), 
32, 33. these being repealed by llie Housing, Tow'u Planning, etc Act, 
I'UIU (9 FAlw. 7, c 44), s 7.5, Sehed VI As to closing oidcrs, see. 
ill! tin r pp, 527 et seq . avte 

(n) Ibtd ,ss. 17 (3), 30 (1) (b) The Local (Jov’ornment Board is autho¬ 
rised to piescnbo the pioeediiie for appc.-ils and inquiiies (ibid , s. 39), and 
has prescribed it by a set of Units dated llfh .January, 1910 (Stat. 
U & O , 1910, p. 193) 'Jhese lules pimide loi signature of and stale- 
uient ot grounds of appeal .and a compulsory public inquiry, and autbotise 
the Local Government Board to make .in oioei for costs agaiust the local 
aiithoiit 5 ’ or the appellant 

( 0 ) Housing, Towm Planning, etc Act, 1909 (9 Edw 7, e. 44), s. 17 (6). 
^n owner must ajineol within fourteen d.iys of tho roiusal to determine a 
closing order (tbia); and see p 529, nnie Tho rules, referred to in 
note (n), supra, govern procedure on tinse appeals 

j!, (p) llnuBing, Town Pl.'innmg, etc Act, 1909 (9 Edw 7, e 44), s. 18 (4); 
Ifiee p. 530, avie 

(a) Housing of the Working Clas'^-es Act, 1890 (63 & 54 Viet. C. 70), 
i 38 (3); Housing, Town Planning, eti Act, 1909 (9 Ldw 7._ c 44), 
Ks. 18 (3), 47 . As to orders for pulling down “ obstructive ” buildinjjs, see 
p. 631, ante. As to the rights of owners 10 compensation, see Housing ot 
the W'orking Cla-sses Act, ]890(.53&.54 Vict c. 70), s. 38 (5)—(7h As to this, 
and the ineiease to tho value of neighbouring buddings, sce^itle CouPUL- 
feORY PiTRCHAsn or LtNU ANi> CoMPF.NSArioN, Vol. VI., p. 165; aod See 
p. 643, ante , and, as to the apportionment of tho betterment eluum, 
JTousing of the Working Classea Aet, 1890 (.53 & 64 Viet e 70), s 38(8), (9) ; 
see note ( 0 ), p 532, ante Whenever iind* r any of the suli-divisions ot the 
'Housing of the Working Clashes Aet, 1890 (53 & 64 Vict. e 70), Pait II., 

* H L.—XXTIT. * T 
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inform him of any proceedings taken by it under Part II, of the 
principal Act (h) in respect of such dwelling-house (c). 

1098. Where owners prove to a court of summary jurisdiction 
that default is being made in executing work on a dwelling-house 
as to which a closing order has been made, or in the demolition of' 
any building, or in claiming to retain the site, the court may make 
an order authorising them to enter and do the works or to claim to 
retain the site. Such orders may be made in favour of more than 
qne owner; but before obtaining an order of this kind the applicant 
must give notice to the local authority of his application (d). 

1099. Any person aggrieved by an order (c) of a local authority 
under Part II. of the principal Act (A) may, if he is not entitled to 
appeal against the order to bhe Local Government Board (f), appeal 
to quarter sessions (//), and no work may be done nor proceedings 
taken under such order until the fipj)oal is determined (h). 

(cl) ]Vw'l:%n(i-Class Dwedi-x/s. 

Order for 1100- The provisions affecting appeals and rights of owners in 
compulsory connection with the compulsory acquisition of lancl for the purposes 
purchase. of jj^rt III. of the principal Act (h) were suhstantially modified in 
1909 (i). If for the execution of that Part the local authority finds 
it necessary to acquire lauds compulsorily (j), it must submit to 
the Local Government Board an order putting the compulsory 
purchase provisions of the Lands Clauses Acts (k) in force with 

compcusatiou is to bo fixed by arbitration, the provisions of ibid., a. 41, as 
explained by the Housing, Town Planning, etc. Act, 1909 (9Edw. 7, c. 44), 

B. 29, have effect. As to these, see title Oom’iJUSouT PuJuaiASio of Lam) 
AND COMPISNSATION, Vol. VI., p. 166 ; and see pp. 534,. 535, antp. 

(ft) I.e., Housing of,the Working Classes Act, 1890 (53 &i 54 Vu't. o. 70); 
see note (g), p. 616, ante. 

(c) Housing of the Working Classes Act, 1890 (53 & 54 Viet e. 70), 

B. 47 (1). As to such proceedings, see pp. 629—533. ante. 

(d) Housing of the Working Classes Act, 1800 (53 & 54 Viet. c. 70), 

8. 47 (2), (4). The court may enlarge tl^p time within which a claim to 
retain the site may bo made {ibid., i^. 47 (3)). 

(e) See, ibid., ss. 34 (2), 35 (1), 36 (1), 38 (10); see pp. 530, 531, 
6.33, ante; note (ft), infra. • 

(/) As to the circumstances giving a light of appeal to tlic Local 
Government Board, see p. 545, a/nte; and see Housing, Town Planning, 
etc. Act, 190b (9 Edw. 7, o. 44),* s. 46, Sched. II. 

(g) The Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), s. 31. 
applies to these appeals, except that the appellant has one month, 
within which to appeal aftei' he receives notice of the order (Housing o%^ 
the Working Classes Act, 1890 (53 & 54 Viet. c. 70), s. 36 (2) (a) 

The court must fitatc a case if so required by either party {ibid., s. 35 (2) (b)); 
anC generally, as to such procedure, see title Maoistbates, Vol. XIX., 
pp. 642 et sea. 

(ft) Housing of the Working Classes Act, 1890 (53 & 64 Viet, o, 70), 

B. 36 (1); lousing. Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), 

B. 39 (2). 

(i) Housing, Town Planning, et.o. Act, 1909 (9 Edw. 7, o. 44), s. 2 (2), 
Sched. I. 

(}) See p. 539, pnUi As to Ihe local authority, see p. 636, ante. 

(ft) See note (4), p .">44, imtp; title CoMPimsoBT PriR(1iu.SB ov 
AND Compensation, Vol. VI., p. 12., « 
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respect to the lands proposed to be tiiken. Tlie order submitted t, 

may be coniirmed with or without modifications (1). lXw4Ulng 

The Board may prescribe a form (m) for such orders, and must 
insert in the order provisions for protecting the owner and the yom of 
local authority and incorporate the Lands Clauses Acts (n) and order, 
other statutory provisions (o), subject to necessary adaptations (j>). 

Any dispute as to tlie amount of compensation for lands taken must 
be settled by a single arbitrator appointed by the Local Government 
Board (q). The arbitrator may not allow any additional amount on 
account of the pnrcliafee being cojiipulsory 

1101. The local authority must publish the order and give notice Publicatkza 
of it in the district (s), and to the owners, lessees, and occupiers order, 
of the land proposed to bo taken (a). 

1102. If no objeclifzn is made, or if every objection has been Confirmation 
withdrawn, the Local Government Board must, subject, of course, to of order, 
such modifications as it may make in it (/z), confirm the order* 

but if any objection has not been withdrawn, the Board must order 
a public local inquiry (c). 

At the inquiry tho person who holds it must hear the local inqmiy. 
authority and all persons interested in the land, and may he-ar other 
persons (</). If the land proposed to be tiiken is in London or in a 
borough or an urban district the person jiiziiointed to hold the inquiry 
must be an impartial person not in the employment of any Govern¬ 
ment department («). lie has largo powers of considering whether 

(l) It confirmed its confirmation is proof that it has been duly made and 
is inira rires (Housing, Town Planning, etc. Act, 1909.(9 Edw. 7, c. 44), 

Sched. I. (2)). 

(m) The Housing, etc. (Form of Compulsory Purchase Order, etc.) Order, 

1911, prescribes the form set out in the schedule thereto, and this form 
must be followed by tho local authority. 

(zi) See note (k), p. .546, ante. 

(o) I,e , the Eailways Clauses Consolidafion Act, 184.5(8 &. 9 Viet, c 20), 
ss. 77—8.5; see title Railways anj> Cavals, p. 685, post. 

(p) The Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), s. 127, 
must not be incorporated in tho order (Housing, Town Planning, etc. Act, 

1909 (9 Edw. 7, e. 44), Sched. I. (4)). Nothing in the Housing Acts (see 
note {g), p. 516, ante) authorises the acquisition for the purpo.ses of the 
Acts of tho site of an ancient monument or other object of arclneological 
interest or the compulsory acquisition for the pu^oses of the Housing of 
the Working Classes Act, 1890 (53 & 54 Vict. c. 70), Part III., of any land 
belonging to a local authority or which has been acquired by any corpora- 
Hon or company for the purposes of a railway, dock, canal, water, or 
other public undertaking, or which, at the date of the order, forms paiffc of 
fmy park, garden, or pleasure ground, or is otherwise required for theam^ty 
Or convenience of a dwelling-house (Housing, Town Planning, etc. Act, 1^,09 
(9 Edw. 7, c. 44), s. 45); and see titles OrsN Spacss ano RfiCBSATibiir 
Gbocnds, Vol. XXI., pp. 580, 605; BAmWATa and Canals, p. 623, post; 

Watbb Supply ; Waters and Watercourses. 

(g) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), Sched. I. (4). 

(r) Ibid., Sched. I. (3). « 

(«) The Local Government Board Order referred to in note (m), 
preseiibea in its second schedule how the order must be published. 

(o> Housmg, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), Sched. 1. (S). 

(5) Ibid., I^hed. I. ( 2 ). 

« (c) Ibid., Sched. I. (6). As to inquiries genere^, see pp. 375ef $m., amte. 

•(d) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7,o. 44), Sched. I. (6). 

(e) Ibid., Sched. I. (7). 
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the land proposed to be acquired is suitable for the purposes for 
wliich it is sought to be acquired; and, if he reports that the land or 
part thereof is not suitable or cannot be acquii'cd without undue 
detriment to the persons interested or owners of neighbouring land 
or ought not to be acquired except subject to certain conditions 
specified by him, then the order, if confirmed by the Hoard in respect 
of that land or part or, as the case may require, without imposing 
the conditions, has no effect unless it is conbrmed by Tarliament^/). 

1103. The arbitrator or person holding the inquiry must hear 
by themselves or their agents any authorities or peisons authorised 
to appear and witnesses, but he must not hear counsel or expert 
witnesses, except in such ca.ses a.s the Local Government Hoard 
directs otherwise (p). 

1104. The Local Government Hoard must fix tlie payment to 
be made to arbitratois, and may, with the consent of the Lord 
Chancellor, make a scale of costs applicalile to the arliitrationf//). 

1105. If, by local inquiry or otherwise', the Local Government 
Hoard is satisfied that the ni-octiou of wi)rkmg-clas.s dwellings in 
any boi-oiigh or urban or ruial district is unreasonably impeded in 
consequence of any l^ye-]a^^s (i) with respect to new streets (/r) or 
buildings (1), the Hoard may require the local authority to revoke 
such bye-laws or make new bye-laws so as to remove the 
impediment (in). If such a requisition is not complied with within 
three months (»/) from the making thereof, the Hoard may itself 
revoke the bye-laws and make new bye-laws so as to remove the 
impediment (^a). 

Sect. 8.— Protection against Fin; (p). 

Suu-Sect. 1 —tn ['I'Uiii ami llirrinnjha (q). 

1106. Tiie council of an urban district or borough must (r) cause 
fii-e plugs, anti all necessary w'orks, machinery, and appliances for 

(/) Housing, Town Planning, etc. Act, 190D (1) Ktlw. 7, c. 44), Sched. I. (7). 

(g) Ibid., Sched. I. (8) 

(ft) Ibid., Sehed 1. (9), (10); see Ilou.sing, etc. (Costa ot Aibilratioii) 
Rules. 1912, winch came into foico (Ai tlie 9th September, 1912 ; see 
Housing, Town Pljinning, etc. Aet, 1909 (9 Edw. 7, c. 54), Sched. 1. (9), 
as to the dia.allow.'uice of the coats of ncedleaa wiiueasea. Jbid ., Sched. 1. (12) 
makes proviaiou for the payment of compensation for glebe lauds to the 
Ecclesiastical CoinmissiouerB. 

(i) As to bye-laws generally, see pp. 388 et seq.. ante. 

ik ) See title IIiohwats, Stkekts, asd Bridges, VoI XVI., pp. 208, 
237 et seq. 

(l) See pp. 414 el seq., ante. 

(m) As to the general control of the Local Grovernment Board, see pp. 374 
et seq , ante, and see note (m), p. 375, ante 

>(n) I.e., calendar mouths (Interpretation Act, 1880 (52 & 53 Viet. c. 63), 
0 . 3): sec title Time. 

(o) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 44. 

(p) In some places the provisions of local and private Acts of Parliament, 
which are beyond the scope of this work, authorise the constitution of Sre 
brigades by municipal authorities and other bodies such as railway and 
dock companies.' For fire protection in London, see title Metropolis, VoI. 
XX., pp. 417» 41S, 488 el seq. 

iq) As to these areas, see title Local Govebnmekx, Vol. XIX., pp. 262, 
et seq. 

(r) See Public Health Act, 1876 (38 & 39 Viot. c. 66), s. 66, which is 
epmpulsory ; and see title Highways, Streets, and Bkhiges, Vol. XVI., 



pARif V.—Provisions in Rbspeot of Particular JMatters. 


549 


securing a sufficient supply of water {s) in case of fire, to he provided 
and maintained, and must paint, on the buildings and walls within 
the streets, words or marks near to the fire plugs to ilonote tlieir 
situation ( t ). 

U07. The council of an urban district orlMjrough may (1) provide 
or purchase engines for extinguishing fires, water buckets, pipes, and 
other appliance's for such engines, fire escaiiea, and other implements 
for use ill case of fire; (2)purchase, keep, or hire horses for drawing 
engines; (U) build, provide or hire places for keeping engines and their 
appurtenances ; (4) a})]ioint and pay men to act as firemen ; (5) make 
rules for their regulation; and ((5) give to firemen and other persons 
rewards for exertion in ciuses of fire (w). 

U08. A local authority may send its fire brigade outside its 
district upon certain terms (ia), hut may not make terms nor demand 
payment for the use of the lire brigade within its district (/>). 

p. 259. As to tlui repair of lire plui;s, see Grand Junction Waterworks Co. 
V. Brentford Local Board, (1894] 2 Q. 11. 735, C A.; and see title NsGLiGUNCJi:,* 
Vol. XXI., pp. 422 et seq. 

(s) As to the poweis and duty of local authorities and walorworks 
conipauies to lix hydrants and supply water for extinguishing iht's, see 
title Watek Sxu'i'LY. 

(t) Public Health Act, ISy.l (38 & 39 Viet. c. 65), s. 66. An owner (see 
note (o), p. 427, aitie) or occupier cannot object to a mark being put on 
bis wall. If the council places a mark on a building which does not correctly 
indicate the locus of a plug, and, by reason ot such inaccuracy, operations 
for ejctinguishing a lire arc retarded, a jierson who suffers loss by such delay 
may suo the couned for damages (Dawson di Co. v. Btngley Urban 
Council, [191IJ 2 K. 11 149, 0. A.). 

(it) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 32; Public 
Health Act, 1876 (38 & 39 Vict. c. 55), s. 171. The purchase of land for the 
purposes of a lire-engnie station may he made under ibid., ss. 175—178; see 
titles CoMVGLSOitY PuKCJiASUOF Lavdamj Compensation, Vol VI.,pp. 163 
etseq.; Male of Land. A fire brigade of the local authority has control over 
premises wlicie a lire takes place, and may exclude other persons, such 
as volunteer rircmen, from them (Carter v. Thomas, [1893] 1 Q. B. 673). 
'J’he superintendent of the brigade has a general authority to call in the 
services of another brigade when necessaiy ; and such other fire brigades, 
unless it is proved that they acted giatuitously, arc entitled to reasonable 
remuneration (Janes and Egham Eire Brigade v. Staines Urban District 
Council (1900), 83 L. T. 426). 

(o) Town Police Clauses Act, 1847 (10 & 11 Vict. o. 89), s. 33. The 
owner of the lands or buildings must pay to the authority whoso brigade 
comes to his assistance from outside the district the actual expenses incurred 
by the brigade on the occasion, and also a reasonable sum for use of the 
appliances and attendaue>e of the firemen (ibid.). Disputes as to tho pro¬ 
priety of sending a brigade from outside, and as to the amount of expenses 
and general charges for use, are to be settled finally by two justices (ibid ). 
In a case where a fire brigade attended outside its district to extinguish a 
burning haystack, tho owner of the land on which the haystack stood was 
held liable to pay for the attendance, though he did not own the haystack 
(Sale V. Phillips, [1894J 1 Q. B. 349, overruling Levois v. Arnold (1876), 
L. R. 10 Q. B. 254). Proceedings for the recovery of expenses under the 
Town PoUoe Clauses Act. 1847 (10 &; 11 Vict. c. 89), s. 33, must be com¬ 
menced within six months after the demand for payment of*tbe amount 
determined by justices (22. v. Part (1906) 70 J. P._398). The London County 
Council may send all or part of its brigade outside its area, or allow it to 

S erform special services, on terms which the Council think fit; see title 
[exro^ous Vol p 417* 

fb) Bridlington Local Board of ilealih v. Bower (1873), 38 J. P. 73. 
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1109. The expenses of borough or urban district councils for 
providing mean.s of extinguishing fire are met out of the borough 
or general district rate (c). 

1110. In urban districts where the enactment (d) is in force the 
local authorities may make and execute agreements for the common 
use of any firemen and fire engines with their appurtenances, or for 
mutual assistance in case of fire (c). 

1111 . In urban districts w’here the enactment (d) is in force the fire¬ 
men and police and officers of the local authority have special powers 
of breaking into a building which is reasonably supposed to be on fire, 
and of entering land or buildings adjoining or near thereto, for the 
purpose of extinguishing the lire (/). The officer in charge of the 
police has also power to stop or control street traffic whenever he 
thinks it necessary to do so for the purpose of extinguishing the fire 
or for the safety or protection of life and property, and anyone who 
disobeys his orders is liable to a penalty not exceeding £5 (ff). The 
captain or other responsible officer of a fire brigade who is in charge 
of the engine and attending at any fire is vested with sole control 
over the brigade and every other brigade which is present, and may 
direct all operations of these brigades for the extinction of the 
fire (h). 

Sub-Sect. 2—7n flural Parishtt and Bisirictt (t). 

1112. In rural parishes in which the Lighting and Watching Act, 
1883 (j), has been adopted and inspectors have been elected under 


As to the London Fire Brigade, see title Metropolis, Vol. XX ,}). 417. As to 
the employment of policemen at fires, see title Police, Vol XXII., p. 489. 

{c) PubUo Health Act, 1876 (38 & 39 Viet. c. 65), s. 207. Capital 
expenses may be raised by loan, with the consent of the Local Government 
Board, under ibid., ss. 233, 234 ; see pp. 382 et »eq., ante. As to expenses 
of the London Fire Brigade, see title Metbopolis, Vol. XX., p. 418. 

(d) I.e., where the Public Health Acts Amendment Act, 1907 (7 £dw. 7, 
c. 53), B. 90, is in force ; see pp. 304, 366, ante. 

(6) Public Health Acts Amendment Act, 1907 (7 Edw. I, c, 63), s. 90. 
The existence of this provision makes reasonable to suppose that, without 
it, combinatiou for the maiuteuance and use of fire brigades could not have 
been legally effected ua4er the Public Health Act, 1876 (38 & 39 Viet, 
c. 66), 8. 285, which allows authorities to combine together for the pur¬ 
pose of executing and' maintaining any work that may be for the benefit 
of their respective districts or any part thereof. As to rural districts, see 
the text, infra. 

if) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 87. 

Ig) Ibid., a. 88; and as to street trafilc, see title Street and Aekial 
Tbappio. 

(A) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63], s. 89. 
As to the duty of urban and rural councils with respect to the provision of 
means of escape from factories, see title Factories and Shops, Vol. XIV., 
pp. 467, 468: and, as to the provisioDs as to escape from buildings in 
London, see title Metropolis, Vol. XX., pp. 488 et seq. 

(t) As to these Areas, see title IjOCAl Government, Vol. XIX., pp. 236 
et seq,, 329 et sea, 

(;) 3 4 Willt 4> c 90. In rural parishes this Act «an be adopted oalv 

by a resolutioQ of the pariah meeting (Local Government Act, 1804 (66 & 
67 Viet. 0 . 73), B. 7); and see tiues Gab, Vol. XV., p. 308; Locai^ 
OOTEitNHENT, Vol. XIX., p. 267 j Dote («), p. 662, post. 
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that Act, the inspectors may provide fire engines and other proper Ssot. s. 
utensils for putting out fires, and may provide places for keeping Protection 
them, and appoint and pay persons to keep them (k). Expenses so against 
incurred are payable by the inspectors, who may demand from the 
overseers, on precept, the moneys they require (1), 

1113. In rural parishes the parish council (m) may resolve to Provifton by 
provide a fire engine, ladder, or fire escape for general use in the 

parish. The council may thereupon provide such fire engine, ladder 
or fire escape, and, out of the poor rate, pay the cost of it and of 
maintaining it and for a jilace to keep it, and the charges of such 
persons as may be necessary for the use of it, and the cost of 
suitable implements and accoutrements (n). 

In a rural parish without a separate parisli council the overseers Provision by 
must provide such appliances, if the parish meeting resolve that o^eraecre. 
they shall do so (o). 

A rural district council, if invested with urban powers hy the Local Provision by 
Government Board (p), has all the powers of an urban council for* rural district 
providing moans of extinguishing fires (q). counci. 

1114. Parish councils may agree with the councils of neighbouring Agreements 
districts or boroughs that the lire engines, apparatus, and firemen of between 
the neighbouring council or borough shall be used for extinguishing 

tiros in their parish (r). If in pursuance of such an agreement a councils. 
Ixirough or district fire engine is sent beyond its area, no charge can 
bo made on the owners of the land or buildings where the fire 
occurred (s). "Whore the enactment (t) is in force a rural district 
council may agree with the council of any other borough or urban 
or rural district, or with the parish council of any parish, for the 
common usoof any firemen and fire cngiiie.s with their appurtenances, 
or for mutual assistance in case of fire (u). 


{k) Lighting and Watching Act, J833 (3 & 4 Will. 4, c. 90), s. 44. The 
Act does not say that the inspectors may direct such persons to attend at 
fires and serve the engine, but they may, no doubt, do so. 

(Z) Ibid., ss. 32, 44. 

(m) Poor Law Amendment Act, 1867 (30 & 31 Viet c. 106), s. 29 ; Local 
Government Act, 1894 (56 & 57 Viet. c. 73), s. 6. 

(n) Poor Law Amendment Act, 1867 (30 & 31 Viet. c. 106), s. 29. 

(o) Ibid. ; Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 19. 

Ip) By an order under the Public Health Act, 1875 (38 A 39 Viet. o. 55), 
8. Sf76; and see title Local Goverkment, Vol. XIX., p. 332. 

(g) See pp. 548—550, ante. The expenses of a rural district council are 
general expenses, and are met as such; see Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 229 ; and p. .381, ante. 

(t) Parish Fire-engines Act, 1898 (61 & 62 Viet. o. 38), s. 1. For form of 
agreement, see Enoyclopsedia of Furnis and Prec(.tdciil,s, Vol. XI., p. 131?' 

(s) Pari^ Fire-engines Act, 1898 (61 A. 62 Viet. o. 38), s. 1 (2). But 
for this provision such a charge might have been leviable under the 
Town PoUce Claubes Act. 1847 (10 & 11 Vict. c. 89), s. 33 
it) 1.9., where the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
0 . 53), s. 90, is in force ; see pp. 364, 365, 

(tt) PubUo Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), s. 90. 
It seems from the wording of the section that if it is in force in the area Of 
one of the parties it need not, , in order to make such an agreement lawful, 
be in foroe in the area of the other or others if each contracting partyhas 
otherwise power to provide fire appUanccs etc. For the provision' of 
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against 
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For borouglis 
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In rural 
districts. 


Public IJiiALTH and Local Administration. 


Sub-Sect. 3.— Miarellaneouf, 

ms, It is an olTence, punishable summarily, to give a false alarm 
of fire tp any town or parish fire brigade outside the Metropolis or 
to any officer tliortiof (r). 

1116. In boroughs and urban districts every person who wil¬ 
fully sets or causes to bo set on fire any chimney is liable to a 
penalty not exceeding £5, recoverable sumraarily; and if any 
chimney is accidentally on fire the occupier of the premises is 
liable to a penalty not exceeding 10s., unless he satisfies the 
justice before whom the case is heard that the lire was not owing 
to the omission, neglect, or carelessness of himself or his servant (a). 

Sect. 9.— IJr/hting. 

1117. The councils of boroughs and urban districts have powers 
of lighting streets, markets, and public buildings in their districts (b); 
and city and borough councils in the Metropolis have similar 
])Owers which they arc re(iuired to exercise (c) in their .several 
areas. 

1118. In rural districts the councils of which have not urban 
powers (d; the lighting of streets may be carried out under the 
Lighting and Matching Act, 18,S3 (e). The Local (Government 
Board may give poiver to rural district councils to contract for a 
supply of gas or other light, and to provide lamps and other 
apparatus; hut such councils, in the absence of urban powers, have 
no statutory jiower to apply for a jnwisional order enabling them 
to make and supply g.as themselves (y ). 


iiioiins of o.<i(‘,ape from flrn in factoricK in rural (lislriot.>?, see fillc Factories 
and Shots, Vol. A’lV., pp 4(57, 468. 

(v) Fu se Alarms of Firo Act. 1895 {58 & 59 Vict. c. 28), s. 1. The 
penalty is a fine not exceeding £20, Any intimation, whether given by a 
ttireot fire alarm, message, statement, or otherwise, is within the Act. In 
any proceedings the wiio of the person charged may bo called on to attend, 
and is a competent, but not a compellable, witness (iind., &. 2). A, to 
leyal proceedings, see pp. 367 et seq., anic. As to London, sec title 
Metkotoeis, Vol XX., p. 418. 

{a) Town Police Clauses Acf, 1847 (10 & 11 Vict. c. 89), ss. .“JO, 31 ; 
Public Health Act, 187.5.(38 & 39 Vict. c. 55), ss. 171, 251—254; and 
SCO title Niji.swce, Vol. XXI , p. 541. As to who may take proceed¬ 
ings, see Public Health Act, 187.5 (38 & 39 Viol, c. 55), s. 253; Kyle v. 
Barber {1S88), .52 ,1. P. 725; "p. 309, mite, title Police, Vol. XXII., p. 603. 

(6) Public Health Act, 1875 (38 & 39 Vict. c. 55), ss. 161—163 ; see 
title Gas, Vol. XV., p. 309. 

(e) Metropolis Management Act, 1856 (18 & 19 Vict. c. 120), s. 130 ; see 
titles Klectric Iughtino aed Power, Vol. XII.. p. 642 ; Gas, Vol. XV., 
pp. 307, 309, 312, 313. 314, 320, 321, 324, 325; Highwats, Streets, 
'and Bridges, Vol. XVI., pp. 118, 124. 

(d) As to those which have urban powers, sec title Gas, Vol. XV., p. 307, 
note (q) ; Local Government, Vol. XIX., p. 332. 

(p) 3 & 4 Will. 4, c. 90 ; spas title Gas, Vol. XV., p. 307. This is an 
adojitive Adt, and is adopted in all rural parishes by the parish meeting 
and executed by inspectors where there is no parish council. If 
there is a parish council, then, when adopted by tho meeting, the Act is 
cypcnted by tbecoimcal; see. Local Government Act, 1894 (66 Si 57 Vict. 
c. 73), 8 . 7 (1), (7) , title Gas. Vol. XV., p. 308. , 

IJ) See title (Jas, V^d. XV., pp 309, 312. As to this diflleulty and the 
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Sect. 10. —Ofcnsive Trades (j) 
Sub-Sect. 1.— Outside London. 

(i). Slaughter-houses, Knachera' Yards, and Knackers ijt). 
(a) In (Jeneral. 


Sect. 10. 
Offensive 
Trades. 


1119 . Slaughter-hoii.ses may be either public, that is, provided and Provjsion and 
managed by a local or other authority (i), or private, that is, occupied ““““gement. 
and managed by private pei’sons. They include places commonly 

called knacliers’ yards, \^here the killing of horses and cattle is 
not for butcher’s meat (/). 

Slaughter-houses and knackers' yards may be required to be Registration 
registered or licensed (1), and bye-la\\s for their regulation may be and licence, 
made; but the business of a knacker is subject to further statu¬ 
tory provisions, and ho must not carry it on witliout a personal 
licence (in). 

(b) Slaughter-houses («). ' 

1120 . Any urban authority (b) may provide slaughter-houses (r), Provision and 

regulation. 


view of the J.,o<‘al Governmeut Board upon it, see 1 Gleu, Public Health, 
1906 ed., p 610. 

{g) As to tlio eoininoii law liability for nuisance aiising fiorii the carry- 
irii; on ot an olTensive trade, see title Nuisance, Vol. XXI., pp. 50.‘J etseg., 
534, 535. 

(Ji) lu London the Knackers Acts, 1786 (26 Oeo. 3, c. 71) and 1844 
(7 «Ss 8 Viet. e. 87), arc not in force (Public Health (London) Ae.t, 1891 
(.54 & 55 Vict. c. 76), s. 142, Sciied. IV.), and slaughter-houses and knackeis’ 
yards are dealt with among other “offensive trades” (ibid., ss. 19, 20); 
see pp. 565 el seq., jioat, but the Protection of Animals Act, 1911 (1 & 2 
(leo. 5, c. 27), ss. .I, 6, Sebed I., which deals with knackers, applies 
both to London and the provinces; see note (»1, p. 501, post. 

(i) Public slaughter-houses may be provided under various enactments, 
namely, the Publxu Health Acts (tor a list of which see note («), p. 361. 
mUe); the Diseases of Animals Act, 1894 (.'>7 & 58 Vict. o. 57), s. 32 
(lor which see title Animals, Vol. I., p. 430); special Acts incorporating 
the Markets and Fairs (Causes .Act, 1847 (10 & 11 Vict. o. 14), ss. 17—20 ; 
and special Acts incorporating the necessary provisions of the Towns 
Improvoinont Clauses Act, 1847 (10 & 11 Vict. c. 34). The commissioners 
(see note (m), p 654, post) may under the Towns Improvement Clauses Act, 
1847 (10 & 11 Vict. c. 34), s. 134, with the concuirence of the inspector, 
and by special order m pursuance of ibid., ss. 132, 133, but not otherwise, 
purchase, rent, build, or otherwise provide slaughter-houses and knackers’ 
yards. For forms relating to the registration and licensing of slaughter¬ 
houses, see Encyclopsedia of Forms and Precedents, Vol. X., pp. 383 et aeq, 

(k) See pp. 558 et seq., post. 

(l) See pp. 554 et seq., post. 

(to) See p. 558, post. 

(a) As to nuisances from slaughter-hons<38, see p. 563, post. 

(b) Or a rural authority, if the provisiou has been declared to be in force 
in its district or any contributory place by an order of the Local Govern¬ 
meut Board under the Pubh'c Health Act, 1875 (38 & 39 Vict. c. 5.5), s. 276; 
see title Local Government, Vol. XIX., p. 332. As to thes« authorities, 
see also pp. 372, 373, ante. 

(o) This is defined to include the buildings and places commonly caUed 
slaughter-houses and knackers* yards, and any building or place used for 
slaughtering cattle, horses, or animals of any description, for sole (Publio 
^eidth Act, 1875 (38 & 39 Vict. c. 66), s. 4) ; see Ilides v. Littlejohn (1896), 
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Sect. 10. and must make bye-laws with respect to the naanagement and 
Offensive the charges for the use of slaughter-houses so provided (c). 

Trades. For the purpose of enabling any urban authority (/) to regulate 
slaughter-houses (g), the provisions of the Towns Improvement 
Clauses Act, 1847 (h), with respect to slaughter-houses (g) are incor¬ 
porated with the Public Health Acts (i). 

Registration. 1121 . Every place used as a slaughter-house or knacker’s yard 
is required within three calendar (k) months after the passing of 
the special Act(Z) to be registered by the owner or occupier at the 
office of the authority (?/t) in a book to be kept by the authority 
for the purpose (ji). 

60 .1. P. 101; Elins v. Nightingale (1858), 22 J. P. 131; Nicklinson v. 
Nenman (1869), 33 J. P 644 ; and see note (»), p. 666, post. 

{d) As to the making, confirmation etc. of bye-laws, see pp. 388 et aeq., 
ante. 

(e) Public Health Act, 1875 (38 & 39 Viet. o. 65), s. 169, which con¬ 
tains a saving for the lights of any persons incorporated by any local Act 
passed before the passing of the Public Health Act, 1848 (11 & 12 Viet, 
c. 63), namely, 31st August, 1848, fur tiie purpose of making and main¬ 
tain] tig slaughter-houses. Profits on public slaughtcr-liuuses are asscssabis 
to income tax ; see title Income Tax, Vol. XVI., p. 625. 

if) See note (ft), p. 663, ante. 

(g) Sec note (c), p. 653, ante. 

(h) 10 & 11 Vict. c. 34. The incorporated provisions {ibid, ss. 125 
—131) are dealt with in the text, infra. They are also incorporated by 
many local Acts, and were incorporated with the Local Government 
Act, 18.58 (21 & 22 Vict. o. 98), by ibid., s. 44, which Act was wholly 
repealed and superseded by the Public Health Act, 1875 (38 & 39 Vict. 
c. 65) 

(i) PnbUc Health Act, 187.5 (38 & 39 Vict. c. 5.5), s. 109. 

(k) Towns Improvement Clauses Act, 1847 (10 &r 11 Vict. c. 34), s. 3. 

(l) Tliat is, the incorporating Act (ibid., s. 2), including, in an urban 
district, the Public Health Act, 1875 (38 & 39 Vict. c. 55), as provided by 
ibid., B. 316. The 11th August, 1875, was the date of the passing of the 
Public Health Act, 1875 (38 & 39 Viet. c. 55). But in manv instances 
borne earlier date would have to be substituted in pursuance of tlie repealed 
provisions of the Local Government Act, 1858 (21 & 22 Vict. c. 98). v 44; 
see note (h), supra. The date of the passing of that Act, namely, 2Dd 
August, 1858, would have to be substituted in places referred to in Hid., 
8. 5, and in other places in whidh the Act subsequently came into force the 
date of the consfiiutiou of the district (ibid., s. 20). Slaughter-houses 
had been required to be icgistered within three months after the Public 
Health Act, 1848 (11 & 12 Vict. c. 63), was applied to a district (ibid.,a. 61); 
the provision' was repealed J>y the Local Government Act, 1858 (21 & 22 
Vict. c. 98), B. 48, ibid., s. 44 (see note (h), supra), having been enacted in 
its place. 

(m) The words are “ the commissioners,” which is defined to mean the 
commissioners, tnislees, or other persons or body corporate entrusted by 
the special Act with powers for executing the purposes thereof (Towns 

-Improvement Clauses Act, 1847 (10 & 1-1 "V^ct. c. 34), s. 2). The authority 
under the Public Health Act, 1876 (38 & 39 Vict. o. 66), is the^ urban 
authority or a lural authority with the necessary urban powers in that 
behalf; see note (ft), p. 563, ante. 

(n) Townp Improvement Clauses Act, 1847 (10 & 11 Vict. c. 34), s. 127. 

r.very person who after the expiration of the three months mentioned in 
the text, suprot and after one week’s notice from the authority, uses or 
suffers tlie. j)|einiBe8 to be used without registration is liable to penalties 
not exceediSji; £6 for the first day and not exceeding 10«, for every subse* 
qu«‘,nt day {ibH.). ’ * 
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1122 . A local authority (o) may license (jp) such slaughter-hoases 
and knackers’ yards for slaughtering cattle (g) as it from time to 
time thinks proper; and no place may, under a penalty not 
exceeding £5 and a like penalty for every day after conviction, be 
used or occupied as a slaughter-house or knacker’s yard within 
the district of the authority (r) which was not in such use and 
occupation at the time of the passing of the special Act (s), and 
has so continued ever since (t), unless and until a licence for the 
erection thereof, or for the use and occupation thereof (ti) as a 
slaughter-house or knacker’s yard, has been obtained {v). 

1123 . Licences granted, where the enactment in that behalf is in 
force (o), for the use and occupation of places as slaughter-houses 


(o) I.e., an urban or rural authority, as the case may be ; see note (b), 

р. 553, ante, and see note (m), p. 554, ante. 

(p) A formal document is not necessary, although eonvenient. A reso. 
lution of a committee authorising the erection of a slaughter-house which 
was communicated to the apphcant and subsequently confirmed by a town 
council was held sufficient {Uowarth v. Manchester Corporation (1862), 6 
L. T. 083); and a consent under a local Act by the authority to a slaughter¬ 
house being provided and maintained was held to operate as a licence 
[Anthony v. Brecon Markets Co. (1872), L. ft. 7 Excli. 399, Ex. Ch.); but a 
consent to erect docs not cover a subsequent le-crection on another site 
to which the business has been removed (Ilwfhes v. Trew (1877), 36 L. T. 
586). A person lioeused to slaughter horses must not be a dealer in hor.>os 
at the same time (Protcefion of Animals Act, 1911 (1 & 2 Geo. 5, c. 27), 
8. 6); and see fitle Animals, Vol. I., i). 413. 

(q) The term “ cattle ” is defined to include horses, asses, mules, sheep, 
goats, and swine (Towns Improvement Clauses Act, 1847 (10 & 11 Vict 

с. 34), 8. 3); compare notes (d), (e), p. 558, post. A licence expressed to 
be granted for pigs only does not prevent the premises being used under 
the same licence for the slaughtering of other “cattle” (Brighton Local 
Board of Health v. Stennvng (1867), 15 L. T. 667). 

(r) The words are “ within the limits of the special Act.” They mean 
the limits of the district (Public Health Act, 1875 (38 & 39 Vict. c. 35), 
e. 316). 

(«) As. to the meaning of “ the passing of the special Act,” see note (/), 
p. 664, ante. The exemption is not lost by a partial rebuilding and slight 
enlargement of premises (Hnnmnn v. Adkins (1876), 40 J. P. 744). 

(t) “ Pining ” cattle is part of the business of a slaughter-house, and the 
use of premises for that purpose only whilst slaughtering is done elsewhere 
is a continuance of use as a slaughter-house (Hides v. HUtlejokn (1896), 74 
L. T. 24). 

(it) A licence for erection covers use and occupation (Anthony v. Brecon 
Markets Co., supra). A market company which erected a slaughter-house 
and permitted persons to slaughter therein was held to carry on the 
business of a slaughterer of cattle (lAverpool New Market Co. v. Hudson 
(1867), 15 L. T. 634); and see note (/), p. 665, post; but a person who pays 
the owner of premises for peimission to slaughter does not use the premises 
so as to require a licence (H. v. Heyworth (1866), 14 L. T. COO). 

(v) Towns Improvement Clauses Act, 1847 (10 & 11 Vict. c. 34), ss. 125, 
126. A number of persons may use the same slaughter-house, but each 
requires a licence (Ooodwin v. Sale, [1907] 2 K. B. 278). 

(a) l.e., where the Fnblio Health Aofa Amendment Act, J1890 (53 Si 54 
Vict. c. 59), Part III., has been adopted by an urban authority, or where 
ibid., B. 29, has been, by an order of tlie Local Government Board, put id 
foreo in a rural district or any port of such district; see pp. 363, 364,onto. 
Any person aggrieved by the withholding of a licence may under the 
• Public Health Acts Ameudment Act, 1890 (63 Si 64 Viet, c. 60), 7, 
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Duration of 
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Sect. 10. 
Offensive 
Trades. 


Nature of 
bye-laws. 


Notice to be 
tifHaed on 
premises. 


Notice of 
change of 
occupier. 


and knackers’ yards (h) are in force for such time or times only, not 
being less than twelve calendar months (c), as the authority thinks 
fit to specify in the licences (d). 

1124 . A local authority (c) must, from time to time, by bye¬ 
laws (^) make regulations for the licensing, registering, and inspec¬ 
tion of slaughter-houses and knackers’ yards and preventing cruelty 
therein (g), for keeping the same in a cleanly and proper state, for 
removing filth at least once in every twenty-four hours, and for 
requiring them to bo provided with a sufficient supply of water (h). 

1125 . The owner or occupier of a slaughter-house (i) is, under a 
penalty (/i) not exceeding £5 and of 10s. for every day during which 
tlie offence continues after conviction, required within one month 
after the licensing or rigislration of the premises (1) to affix and 
keep legible on some conspicuous place on the premises a notice 
with the words " Licensed [or Ki'gisterod] Slaughter-house ” (m). 

1126 . Where the enactment is in force (»), upon any change of 
occupation of a registered or licensed sliiughter-house (i) the now 
occupier or joint occupier must give written notice of the change to 


n.ppe.al to qn.irtcr sessions. As to sncJi appeals, see title MAOrsTUATiis, 
Vol. XIX., pp. 642 el m/. 

{b) Public Health Aet, 1875 (38 & 39 Viet. e.. 5r,), s. 4. 

(c) A licence granted on the, 22nd August, 1906, until tlie Hist Deceinlu'r, 
1906, was held, notwithstanding its terms, to continue in force until tin* 
22nd August, 1907 (Taylor v. Winxford Urban Council, [1907J 2 K. H. 396). 

(d) Public Health Acts Aniendnieiit Act, 1890 (53 & 54 Viet. e. 59), 
e 29. 

(e) The words arc “ the ooiuTnissioners ’’; sec note (ni), p. 554, ante. 

If) When bye-laws .are [n.ade under this provision by viilue of its 
incorporation with a local Act the Towns Iinproveiuent (Jlaiises Act, 1847 
(10 & 11 Viet. c. 34), ss. 200 —208, are applicable to the making, conliiiiia- 
tion, publication etc. of the bye-laws. Hut when hye-law's are made under 
the provision as incorporated with the Public Healt,li Act, 1875 (38 As 39 
Vict. o. 55), the provisions as to bye-laws of the Public Health Acts only 
apply: see pp 388 et seq., ante. Penalties not exceeding £5 and, for a con¬ 
tinuing offence, 10s. a day after cenviction may bo imposed (Towns 
Improvomout Cbuses Aet, 1847,- (10 & 11 Vict. c. 34), s 128). Model 
bye-laws as to slaugliter-Iiouses ;have been issued by the Local Govern¬ 
ment Hoard. As to Hie'lmbility of an occupier of a slaughter-house for 
breach of a bye-huv by his servant, see CoOmnn v. Mills, [1897) 1 Q, B. 
396; and, as to Die premise^ to which the bye-Jaw’s apply, see NickUneon 
V. Newman (I86t))i 33 J. P. 644, and note (c), p. 553, anle. As to legal 
proceedings, see pp 367 et seq., ante 

iq) See CoUman v Mills, supra; and see note (c), p. 553, ante. 

(h) Towns Improvement Olaiise^i Act, 1847 (10 & 11 Vict. o. 34), 
B 128. 

- (i) For dflfiuition of “ slangliter-hoiisc,” see note (c), p. 553, ante. 

(k) Recoverable summarily (Public Health Aet, 1875 (38 & 39 Vict. 
c. 65), s, 261) or in the county court (ibid., s 261); see p. 368, anfe. 

(l) Wliere the Public Health Act, 1875 (38 & 39 Vict. e 5.5), s. 169, is 
put in force ip a rural district or portion of such distxiot (see p. 6.54, ante), 
Ihe provision in the text, supra, is also usually put in force. 

(m) Public Health Act, 1876 (38 & 39 Vict. c. 56), s. 170. 

(n) I.e., where (he Public Health Acts Amendiuenl Act, 1890 (63 & 64 
Viet c. .59), B. SO, IS in lorce in an urban district or in a rural district or 
part thereof ; see note (o), p. 656, ante; and see pp. 363, 364, arUe. o 
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the inspector of nuisances. A penalty (p) not exceeding £5 is la. 

incurred by neglect to give the notice within one calendar month Offensive 
after the change (p). T rade s^ 

1127. When any person is convicted of killing or dressing any SuBpenwoi^ or 
cattle contrary to the statutory provisions (q), or of the non- by ” 
observance of any of the bye-laws or regulations, the justices may, in jurticea. 
addition to the penalty imposed on him, suspend, for any period not 
exceeding two calendar (r) months, the licence granted to such person, 

or in case such person is the owner or proprietor of any registered 
slaughter-house or knacker’s yard may forbid, for any period not 
exceeding two calendar (r) months, the slaughtering of cattle 
therein; and, upon his conviction for a .second or other subsequent 
like offence, may, in addition to the penalty imposed, declare the 
licence granted to be revoked, or, if such person is the owner or 
proprietor of any registered slaughter-house, may forbid absolutely 
the slaughtering of cattle therein («). 

1128. If the occupier of any building, where the enactment Revocation oi 
is in force (0i licensed to be used as a slaughter-houso .for 

the killing of animals intended as human food, is summarily 
convicted of selJing or exposing for sale, or of having in his 
possession, or on his premises, the carcase of any annual, or any 
piece of meat or flesli diseased, or uiusound, or unwholesome, or 
unlit for the us(3 of man as food (a), the court may revoke the 
licence {a). 


112 9. The local anthoiity (h) may refuse to grant any licence 
whatever to a person whose licence has Vieen revoked, or on account 
of whose didault the slaughtering of cattle in any registered 
slaughter-house or knacker’s yard has been forbidden by the 
justices (c). 


Uefnsal 
Viy IochI 
nulholily of 
licence to 
penotis 
convicted. 


(o) Recoverable a»s under the Public Health Acts (Public Health Act, 
1890 (53 & 54 Viet. c. 59), s. 6) ; see pp 367 <‘t neq , ante. 

(p) Public Health Acts Amendment Act. 1890 (53 & 54 Viet. c. 59), s. 30. 

(q) I.e., the provisions of the Totvns Imiirovemcnt Clauses Act, 1847 
(10 & 11 Viet. c. 34), or the special Act {ibid., s. 129). As to the special Act, 
see note (1), p. 554, ante. 

(r) Towns Irapi ovement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 3. 

{a) Ibid., B. 129. For slaughtering cattle in or otherwise using the 

premises or allowing them to be used as a slaughter-house or knacker’s 
yard during the suspension of the licence, or after its revocation, or after 
slaughtering has been absolutely forbidden therein, a penalty not exceeding 
£6, and a further similar penalty for every day after conviction, is incurred 
{iM., B. 130). As to legal proceedings, see pp. 367 et aeq., ante. 

{t) I.e., where the Public Health Acts Amendment Act, 1890 (53 & 64 
Viet. c. 69), 6. 31, is in force in an urban district or inral district or pjurt 
thereof; see note {a), p. ante, and pp. 363, 364, ante. 

(«) See Public Health Act, 1876 (38 & 39 Viofc. c. 66), s. 117; Towns Im¬ 
provement Clauses Act, 1847 (10 & 11 Viet. o. 34), s 131; and the bye¬ 
laws which may be made under certain enactments referred to in title 
Food and Drugs, Vol. XV., p. 40. 

(a) Public Health Acts Amendment Aot, 1890 (63 & *54 Viet. o. 59), 
B. 31. An appeal against such revocation lies to quarter sessions {ibid., 
B. 7); see title Magistbatbs, Vol. XIX., pp. 642 et aeq. 

(b) The words are “ the commissioners ”; see note (m), p- 554. ante. 

(o) Towns Improvement Cl^nsfes Act, 1847 (10 & 11 Viet. c. 34), b, 129. A 
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(o) Knackers' Yards and Knarkers 

1130. No person may keep or use any house or place (hereafter 
referred to as a knacker’s yard) for the purpose of slaughtering or 
killing horses (d) or cattle (e) which are not killed for butcher’s 
meat without first obtaining a licence from the district council (/). 

1131. A licence is granted upon a certificate under the hands and 
seals of the minister and churchwardens (g) or overseers, or of the 
minister and two or more substantial householders of the parish in 
which the applicant dwells, that be is a fit and proper person to be 
trusted with the management and carrying on of such business (h); 
but a person to whom a licence has been previously granted need 
not produce a certificate on its renewal (i). A licence remains in 
force for a period not exceeding one year from the date of its 
grant (i), ami on the death of the licensee passes to his widow or 
personal x-epreseutative (/t). 

1132. Licences must be copied in a book which any person may, 
on any week day Ixetween 10 a.m. and l‘i noon, search and make 
extracts from, paying for every search 6d. (k). 

1133. A licence may be cancelled by quarter ses.sions (/), upon 
written application and conijjlaint, and u2)on proof that the com¬ 
plainant has given fourteen days’ written notice to the clerk of the 


licensee must not bo a dealer in horses at tho same time (Proti-ction of 
Annuals Act, 1911 (1 & 2 tieo. 5, c. 27), s 0; and see title Anim \Lb, Vol. I., 
p. 412. 

(d) The words are “ lioiso, mare, gelding, colt, filly, as3, mulo” 
(Knackers Act, 1786 (26 t«eo. 3, c. 71), a. 1). • 

(c) Tho words are “ bull, ox, cow, heiicr, calf, sheep, hog, goat or other 
cattle ’’ (‘ibid.). 

(J) Ibid. “ Disiiict council ” nieans tlio council of any borough, and of 
any other urban or rural district (Loi^al (TOV’crnmeiit Art, 1894 (56 & 57 
Viet. c. 73), 88. 27 (2), 32) in which the premises are situated. As to thc'ie 
local authoiitics, see title Local Government, Vol XIX., pp 262 et seq., 
302 et seq., 329 et seq. Any person who •occasionally lends any house, barn, 
stable, or other place for slaughtering any horse (see note (d), mipm) or 
other cattle (see note (e), supra) not killed tor butcher’s meat without taking 
out a licence is liable upon Conviction before a justice upon the oath of two 
credible witnesses to a penalty not exceeding £20, or to be imprisoned in 
default of payment, one-half tpe penalty to go to the informer and one-half 
to the poor of the parish (Knackers Act, 1786 (26 Geo. 3, c. 71), s. 13; 
Summary Juxisdictioii Act, 1884 (47 & 48 Viet. c. 43), s. 4). As to 
offences against the Act for which no express punishment is provided, see 
note {d), p. 561, pod. 

(g) Knackers Act, 1786 (26 Geo. 3, c. 71), s. 1. It would seem that, as 
to. this, in ap urbiiii parish the churchwardens can be replaced by the 
urban district council, if an order transferring the power to it is in force 
under the Local 0o\eminent Act, 1894 (66 & 57 Vict. c. 73), s. 33. As 
to a rural parish, see Und., ss. 5 (2) (b), 6 (1) (b); and sOe title Local 
Government, Vol. XIX., pp. 247 et seq., 267. 

(h) Knackent Act, 1786 (26 Geo. 3, c. 71), s. 1. 

(t) Knackers. Act, 1844 (7 & 8 Viet. c. 87), a. 1. 

(A;) Knackew Act, 1786 (26 Geo. 3, c. 71), s. 2. 

(!) For thft'.'iSonnty, division, city, pr borough (Knackers Act, 1844 
(7 A 8 Vict. «: 87), as 2. 10). 
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peace and to tbe licensee, and that the licensee has been guilty of 
a breach of the statutes (in). Offeasiva 

U34. A licensee must paint or fix over the door or gate of his — ’ 
business premises in large legible characters his name, with the 
words “ Jjicensed for slaughtering horses, pursuant to an Act passed 
in the twenty-sixth year of His Majesty King George the Third *' (n). 

1135. The local authority (o) of every parish in which there is a iRapection of 
knacker’s yard must annually, or oftener as occasion requires, knacker's 
appoint an inspector or inspectors (p), who are empowered at all 

times, but if in the night only in the presence of a constable, to 
enter and inspect any knacker’s yard kept by a licensed person, and 
any stable, buildings, shed, yard, or place belonging thereto, and to 
search for, and take an account of, any horse (?) or cattle (r) 
deposited or brought there (s). 

1136. An inspector, either in person or by his servant, must, Attendanoe of 
npon receiving notice (<) from the occupier, attend at the knacker’s inspector at 
yard, and before any horse (a) or cattle (b) is or are slaughtered, gntry^of* 
killed, or flayed, take an exact account and description of the particniars 
height, age (as near as may be), colour, and particular marks of of horses 
every horse (a) brought alive for the purpose of being slaughtered brought* to 
or killed, or brought dead for the purpose of being flayed, and of the the yai-d. 
colour and particular marks of cattle (b) brought alive or dead for 

either of such purposes, and enter such particulars in a book (c), and 
for every such entry the occupier must pay the inspector 6d. The 


(m) Knackers Act, 1844 (7 &, 8 Viet. o. 87), s. 2. 

(n) Knackers Act, 1786 (26 Geo. 3, c. 71),s. 2. The word “knacker” 
must also be painted or affixed (Protection of Animals Act, 1911 (1 & 2 
Geo. 6, c. 27), s. 5, Sched. 1 (1)); see title ANiMAn.?, Vol. I, p. 413. 

(o) 'J'hat is, in a rural parish, the parish council (Local Government Act, 
1894 (66 & 67 Viet. c. 73), a. 6 (1) (a)), or parish meeting (tbid., a. 19 (4)), 
and, in an urban parish, the urban di.-!trict council where the necessary 
order is in force (ibid., a. 33); see title Loc.il Goveiinmemt, Vol. XIX., 
pp. 246. 268, 267 

(p) Knackers Act, 1786 (26 Geo. 3, c 71), s. 5. An inspector must paint 
or affix over the door of his residence his name and the words “Inspector 
of houses and places for slaughtering horses ” (ibid.). 

iq) See note (d), p. 868, ante. 

(t) See note (c), p, 6.‘58, ante. 

(fi) Knackers Act. 1786 (26 Geo. 3, c. 71), s. 6. A licensee orother person 
obstructing or assaulting an inspector is liable to a penalty not exceeding 
£10 (Knackers Act, 1844 (7 & 8 Viet. c. 87), s. 6), Inr neglect of duty an 
inspector is liable to a similar penalty {ibid., s. 6). Offences may be heard 
before two justices, and part of any penalty may be awarded to the 
informer {ibid., s. 7). The prosecution must be commenced within throe 
calendar months next after the offence {ibid., a. 8). An appeal to 
quarter sessions (ibid., s. 9). As to procedure before courts of summary 
jurisdiction, see title Magistrates, Vol. XIX., pp. 689 ei aeq.; and as to 
appeals to quarter sessions, see ibid., pp. 642 et aeq. 

(t) See p. 661, post 

(a) This includes mare, gelding, mule, pony, colt or flUfr (Knackers Act, 
1844 (7 & 8 Viet. c. 87), s. 10). 

(h) This includes buff, oz, cow, steer, heifer, calf, ass, sheep, l%mh, goat, 
pig, or any other domestic animal (ibid.). 

(c) As to the book to be kept by the lioensee, see p. 661, poa|, 
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book may be inspected by any person between 8 a.ra. and 6 p.m. 
from October to ifarcli inclusive, and between 6 a.m. and 8 p.m 
during the remainder of the year, on payment to the inspector 
of 6(?. (d). 

1137. If upon examination of any horse {<•) or cattle (/) the 
inspector is of opinion that the animal i.s free from disease, and in a 
sound and serviceable state, or that it has been stolen or unlawfuUy 
come by, he must prohibit its slaughter for a period not exceeding 
eight days {(f), and in the meantime must insert, twice or oftener, 
an advertisement in a public newspaper circulated in the county, 
unless the owner sooner claims the animal or certifies under his 
hand or otlierwise satisfactorily informs the inspector that lie sent 
the animal to the licensee to he slaughtered. The exjiense of 
the advertisement must bo paid by the occupier of the knacker’s 
yard, and if ho refuses lie is liable, on being convicted ujion the 
oath of the inspector before one justice, to forfeit double tlie charge 
of such advertiBiiment^//). 

1138. A constable (t) may at all rea.sunable limes in the day, 
either alone or with an inspector, enter and inspi'ct any part of 
ppomise-s licensed as a knaekor’s yard, ami inspect and take account 
of any liorsea (A.) or cattle (/) therein («/). 

1139. If any person oflors to sell or brings any horse (n) or 
cattle (e) to the keeper of a knacker’s yard to he slaughtered or, being 
dead, to be llaved or skinned, and is not able or refuses to give a 
satisfactory account of liimselt or the means by which the annual 
came into his possession, or if there is any reason to susiioct that 
the animal has been stolen or unlawfully obtained, tlio keeper or 
his employees, and any inspector, may seize and detain the person 
and animal, and deliver him into the custody of a constable, to be 
immediately brought before a justice. The person may bo remanded 
in custody for a term not exceeding six days for further examination, 
and, on the justice being satisfied or having reason to believe that 
the animal was stolen or illegally obtained, the person must be 
committed to prison (p). 


{dy Knackers Act, 1844 (7 & 8 "^iot, c. 87), s. 6. The book must be 
produced at every ;;eneral quarter aossioiis for examination by the justices 
(Knackers Act, 1780 (26.Geo. 3, c. 71), s. 12). 

(e) See note (d), p. 658, ante. 

if) See note («), p. 558, ante'. 

Ig) It is felony to disobey the prohibition ; see p. 661, post. 

(a) Knackers Act, 1786 (26 Geo. 3, o. 71), s. 6 ; Summary Jurisdiction 
Act, 1884 (47 & 48 Viet o. 43), s. 4. As to procedure before courts of buiu> 
mary jurisdiction, see title Magistrates, VoI. XIX., pp. 689 et eeq.; and, 
as to appeals to quarter sessions, see ihid , pp. 642 et seq. 

(i) This includes headborough, peace ohlcor, or police officer (Knackers 
Act, 1844 (7 & 8 Viet. c. 87), s. 10); see title Police, Vol. XXII., pp. 462 
el eeq. 

(k) See note (a), p. 559, ante. 

(!) See note (5), p. 550, ante. 

(m) Knackers Act, 1844 (7 & 8 Viet. c. 87), s. 4. 

(n) See note p. 558, ante. 

(0) See note '(•), p. 5.58, ante. 

(p) Knacken-Act, 1786 (26 Geo. 3, c. 71), s. 7* 
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1140. A knacker (q) must enter in a book kept for the purpose lo. 

such a full and correct description of the colour, marks, and gender Offensive 

of every animal (r) delivered to him as may clearly distinguish and Trades, 
identify the same, and the name and address of its owner. The Register of 
book must be produced by him before any justice upon the require- animals to 
ment of such justice, and lie must allow such book to boinspected and 
extracts to Ixi made thcrofrorii at all ruasonable times by any police 
constable or by any other person authorised by a justice («). * 

1141- No horse (/) or cattle (a), not killed for the purpo.se of Time for 
butcher's meat, may be slaughtered, killed, or Hayed, except between 
8 a.m. and 4 p.m. from Octobcu' to March inclusive, and between 
6 a.m. and 8 ji.m. during the rest of the year, and six hours previous 
to the slaughtering or killing and to the Haying of any such animal 
brought dead to tlie premises the occupier of a licensed slaughter¬ 
house or place must give written notice to the inspector (r). 

1142. Any person keeping or using any knacker’s yard who Offences 
slaughters any horse (/) or cattle (a) for any other purpose than fm' which arc 
butcher’s meat, or Hays any such animal brought dead to such yard, 
without taking out a licence, or giving the required notice to the 
inspector, or does so at any times other than those limited, or ^\ho 

docs not delay slaughtering or killing the same accoidiiig to the 
direction of an inspector, is, on conviction, guilty of felony, and is 
punishable by Hue and iiupririoiiment for not exceeding seA'en 
years (a). 

1143. Any person kooping or using a knacker’s yard wlio iminorses iiestmciion 
in lime, or any jiropaiMlion of lime, or rubs therewith or with any or conreai- 
other corrosive matter, or destroys or buries the hide or skin of any 

horse (h) or otlu'r catile (c) slaughtered or Hayed by him, is guilty 
of a niisdomoaiiour, and is punishahle In line and imprisonment {d). 

1144. Any collar-maker, currier, felt-maker, tanner, or dealer in KiUmg sound 
hides, or fariicr or other person, who under colour of his trade or iio'ses. 
occupation knowingly or willingly kills any sound or useful horse, 

gelding, mare, foal, or lilly, or boils or otherwise cures the flesh 

{q) " Knacker ’’ means a person whose trade or business it is lo kill any 
cattle not killed for tho purpose of the flesh being used as butohej’s meat; 
and “ cattle” includes any horse, ass, mule, bull, sheep, goat, or jiig 
(Protection of Animals Act, 1911 (1 & 2 Geo. 6, c. 27), s. 15). 

(r) Defined in the wiliest terms (ibul.). 

(g) Protection of Animals Act, 1911 (1 & 2 Geo. 5, c. 27), a. 5, .®iched. I. 

(6). This and other provisions of tho Act to be observed by knackere apply 
in London as well as the provinces; see title Animals, Vol. I, p. 413. 

(t) See note (d), p. .558, ante. 

(u) Sec note (e), p. 558, ante. 

(«) Knackers Act, 1786 (26 Geo. 3, c. 71), s. .5. 

(tt) Ibid., 8. 8. As to felonies, see title Cimminal Law and Proceddke, 

Vol. IX., pp. 246 et seq. 

(b) See note (d), p. 558, ante. 

(c) See note (le), p. 658, ante. • 

(d) Knackers Act, 1786 (26 Geo. 3, c. 71), s 9. Offences against the Act 
for which no punishment or penalty is expressly provided ore similarly 
punishable as misdemeanours (ibid.). As to misdemeanours, see title 

Law and Puocedlre, Vol. IX., pp. 246 et ecq. 
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(ii.) OUicr Trades, 

Kestrictions 1145. Any peiBOJi wlio (/) establishes within the district of an 
on oflenBive iirbau authority (y), without its consent in writing {it), any offensive 
trades. trade—that is to say, the trade of blood-boiler, bone-boiler (i), fell- 
monger, soap-boiler, tallow-molter, or tripe-boiler, or [any other 
noxious or offensive (Jk) trade, business, or manufacture] (Z)—is 

(e) Knackers Act, 1786 (26 Geo. 3, e. 71), s. 15 ; Summary Jurisdiction 
Aet, 1884 (47 & 48 Viet. c. 43), k. 4. The Kn.ackers Act, 1786 (26 Geo. 3, 
c. 71), does not apply to any currier, fel.t-maker, tanner or dealer in hides 
who kills any distempered or aged horse (see note (d), p. .'"mS, ante), or other 
cattle (see note(e), p. 558, ante), or purcJiases any dead animiU for the bond 
fide purpose of selling, iisi'ig, or curing the hide in the course of his trade, 
or to any farrier employed to kdl aged end distempered cattle, or to persons 
killing any animal of their own or other cattle, or purcliasing any dead 
1 ) 0 rse or other cattle to feed their own hounds or dogs or giving away the 
flesh for the like purpose (Knackers Act, 1786 (26 Geo. 3, o. 70), s. 14). 
As to procedure before couits of summary jurisdiction, sec title 
MaGI 3 THAI ES, Vol. XIX., pj> 

(j) The words are “who after the passing of this Aet,” but it i.s to be 
observed tliat, where tlie Public Health Act, 1848 (11 its 12 Vict. c. 63), had 
been applied to a district, a similar provision requiring the consent of the 
local board (ibul , s. 64) wa.s in force; and see note (1), p. 554, ante. 

iff) Or a rural uuthoiity, if the provision has been declared to be in force 
in its district or any coiitnbutcny place by an order of the Loc.al Govern¬ 
ment Board under the Public Health Act, 187.'» (.38 & 39 Vict. c. 55), s. 276 ; 
isee title Local Goveknment, Vol. XIX., p 332. As to the.se authoritioa, 
MC also pp. 372, 37.‘J, ante. The date of the operation of any such order 
would apparently be, for ilie purpose of the piovision in the text, supra, 
“ the passing of this Act”; see note (/), evpiti. 

(7i) This eojisont simply enable.s the trade to be established and carried 
on without incurring the penalties imposed, but does not legalise any aet 
or default which would be a nuisance or unlawful; see title Nuisance, 
Vol. XXT., pp. 534, 535. For form of consent, see pjncyclopiedia of 
l''oi-ms and Precedents, Vol. X., p. 478. 

(i) This does not include a business where bones are steamed, without 
offensive smell, in hcimetically sealed cjlinders (Oardtff Manure f'n. v. 
Cardiff Union (1890), 54 J. P. 661). 

(A:) The trade must necessarily Ue of a noxious or offensive nature 
analogous to tho.se specified ( Wqnsiead Loral Board of Health v. Hill (1863), 
13 G. B. (N. s.) 479). “The substances dealt with in the trades which 
are specified are substances which, without anything being done to them, 
must be, or by progress of time must necessarily become, a nuisance and 
annoyapee to the neighbourliood ” (ibid., per Willes, .T., at p. 484). The 
trade of a rag .and bone dealer has been held to be within the provision 
(Passey v. Oxjoid Local Board (1879), 43 J. P. 622); but not the trade of a 
briokmaker ( Wamtead Local Board of Health v. Hill, supra) ; or a fried-fish 
shop (Braintree Local Board of Health v. Boy ton (1885), 62 L. T. 99); or the 
manufacture of manure (CardeU v. Newquay Local Board (1876), 39 J. P. 

, 742); and the carrying on ot a small-pox hospital has been held not to be 
an “ other noxious or offensive trade or business ” (Withington Local Board 
of Health v. Manchester Corporation, [1893] 2 Ch. 19, C. A ); and see title 
Nuisance, Vol. XXI., p. 634; see also, as to offensive trades, Devon¬ 
shire (Duke) V. Brookshaw (1899), 63 J. 1*. 669 ; A -Q. v. Plymouth Fish 
Guano and Oil Co., Ltd. (1911), 76 J. P. 19. 

(1) Where .the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
e. 53), s. 51, is in force (see pp. 364, 365, ante), for the words in brokets in 
the text, etipfa, are substituted the words “ any other trade, business, ar 
mpiufaciiire, wliicl) the local authority declare, by order confirmed by 
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liable to a penalty not exceeding £'50 in respect of its establish* lO. 

ment, and any person carrying on a business so established is Offensive 

liable to a penalty not exceeding 40». for every day during which Tr^s, 

the offence is continued, whether there has or has not been a 
conviction in respect of its establishment (m). 

1146. Any urban authority (n) may from time to time make Bye-laws for 
bye-laws with respect to any offensive trades established with its 
consent (w), in order to prevent or diminish the noxious or injurious 
effects thereof (/;). 

U47. Where any candle-house, melting-house, melting-place, or Nuisance 
soap-house, or any slaughter-house, or any building or place for business 
boiling offal, or for boiling, burning, or crushing bones, or any 
manufactory, building, or place used for any trade, business, pro¬ 
cess, or manufacture causing effluvia, is certified to any urban 
authority (7i) by its medical offleor of health, or by any two legally 
qualified medical practitioners (q), or by any ten inhabitants of the 
district, to bo a nuisance or injurious to the health (/■) of any of the 

the Local Government Board, and published in such manner as the Board 
direct, to be an offensive trade,” Any person aggrieved by an order or 
the withholding of consent (see p. 56i. cutfi) m respect of the estab¬ 
lishment of a trade to wliich an order applies may appeal to quarter 
sessions (Public Health A» ts Ameiidinont Act, 1907 (7 Kdw. 7, c. .53), 
s 7 (1)) ; as to such appeals, see title 'VrAGi.sTRAms, Vol XlX., pp. 642 et 
seg. Among trades so declared by local authorities are those of lish-fner, 
lisli-skin scraper, dealer in rags, bones, hides, skins, carcases, fat, blond, 
offal and other like aitides or matters in an offensive enndition. The mode 
of publication is directed by the conlirniiiig older. Coiriiiare the similar 
wording of the Publie, Health (London) Act, 1891 (54 & 56 Viet. o. 76), 

B 19 (1), see p. 566, post, and note (m), ihid. , and as to trades 
legulated under the Alkali, etc Works llegulation Act, 1906 (6 Edw. 7, 
e. 14), see pp. 404 et seq., uvle 

(?») Public Health Act, 1875 (38 & 39 Viet. o. 65), s. 112. As to legal 
pioceedings, see pp. 367 ei seg., ante 

(a) Or rural autliority, if the provision has been declared to be in foice; 
see note (g), p. 562, ante 

(o) The words are, '• consent eitliei before or alter the passing of this Aot 
see notes{/), (h), j). 662, a7ite. Wliero the Public Health Acts Amendment 
Ae,t, 1907 (7 Edw. 7, o. 53), s 51, is in foiee (see pp. .364, 365, imt«), the bye¬ 
laws may be made with respect to any offensive tiade under the Public 
Health Act, 1875 (38 & 39 Viet. e. 55), s 112, as amended by the Pubhc 
Health Acts Amendment Act, 1907 (7 Edw. 7, e. 53), s. 51, by a local 
authority, without any limitation to trades established with its consent. 

As to bye-laws generally, see pp 388 et seg., ante. 

(p) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 11.3. Model bye-laws 

have been issued by the Local Government Board. They relate, in 
addition to the trades named in ibid , s. 112 (see the text, supra), to the 
trades of blood-drier, tanner, leallier-dies.ser, fat-molter oi fat'eztraotor, 
glue-maker, size-maker, gut-seraper, dealer in rags and bones, and ^hsli- 
frier. As to the making, coimimation etc. of bye-laws, see p*>. 388 
et seq., ante. Bye-laws made under the repealed provision in the Public 
Health Act, 1848 (11 & 12 Vict. c. 63), s. 64, similar to that in the text, 
were saved by the Public Health Aot, 1875 (38 & 39 Vict. c. 65), s. 326; 
see note (f), p. 389, ante. • 

^ (2) That is, practitionera who are leaistered under the Medical Acts ; see 
title MnnicxNig anu Ph.'irmacy, Vol. XX., jk 318. '/ 

(r) It is sufficient to prove that the effluvia are a nuisance in that they 
cause annoyance or discomfort, without proving injury to health (Jfp/fon 
* Board of Sealth v. Malian Manure Vu. (1879), 4 Ex. D. 392; followed in 
Bishop Auckland Local Board v. fiishop Aucklaml Iran Co. (1882),' 10 
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inhabitants, the authority must take summary proceedings (») 
against the person carrying on the trade (t). 

If it appears to the court that the business is a nuisance, or 
causes any eflluvia which is a nuisance or injurious to the health 
of any of the inhabitants, unless it is shown (a) that the person 
carrying it on has used the best practicable means for abating such 
nuisance or preventing or counteracting such effluvia, the oflender, 
that is the owner or occupier of the premises or a foreman or other 
person employed by him, is liable to a penalty not exceeding £5 
nor less than 40». (?>), and on a second and any subsequent 
conviction to a penalty double that imposed for tlie last preceding 
conviction, but not in any case exceeding The court may, 

however, suspend its final determination on condition that the 
person undertakes to adopt within a reasonable time such practic¬ 
able means as the coiii't may order for abating the nuisance, or 
mitigating or preventing the injurious elTect.s of sucli effluvia, or if 
he gives notice of appeal to quarter sessions {c). 

1148. Flock manufactured from rags may not bo sold or kept for 
sale, or used to make any article of upholitery,cushions, or bedding 
or kept for such use, unless it conforms to the standard of purity (d) 
laid down by regulations made by the Local (rovernment Board (<?), 
and persons offending against this provision may be fined on 

Q. B D, i:i8). A certificate simply stating that a fried-llsh sliop was a 
nuisance was hold sufliciciit {Jloiihlersliaw v. Jfrti/m (ISHo), 49 J. P. 179) 

(s) Under the Summary Jurisdiction Acts (Public Ileoltli Act, 1875 
(38 & 39 Viet. o. 55), s. 251); see p. 368, nute. The aufhonly may take 
proceedings in the High Court, e g , for an injiinclion, against any person 
in respect of the mdtlors alleged in the certificate, (Public Health Act, 187.'> 
(38 & 39 Vict. c 55), s. 114). Where the house, building, manufactory, 
or place certified to bo a nuisance or injurious to the health of the 
inhabitants is without the district (and whether or not within the 
Metropolis), summai’y proceedings by the council of the district must be 
taken before a court having jurisdiction in the district wheio tho offending 
premises are situated {ibid., a. 115). Notice under ibid., b 94, is not 
necessary before proceedings are taken (Biidv. St. Man/ Abbott's, Keir>ng- 
ton. Vesti'y, [189.5] 1 Q. B. 912). As to such notice, see uitlo Niusanck, 
Vol. XXI , pp. 567, 568. 

(t) Public Health Act. 1875 (38 & 30 Vict. c. 55). a. 114. 

(а) The burden of doing so lies upon the defendant. As to this, see the 
Summary Jurisdiction Acts, 1848 (11 & 12 Vict. c. 43), s. 14 ; 1879 
(42 & 43 Vict. c. 49)', s. 39 (2); and see title Magistrates, Vol. XIX., 
p. 697. 

(б) It noay be less on a first conviction (Summary Jurisdiction Act, 
1879 (42 & 43 Vict c. 49), s. 4); see title Magistrates, Vol. XIX., 
p. 603 

(c) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 114. The appeal 
must be made to the next court of quarter sessions {ibid., s. 269); see titb 
THagistrates, Vol XIX., p 642. 

(d) Flock is deemed to confoim to the standard of cleanliness when 
the amount of soluble chlorine, m the form of obloiides, removed by 
thoiough washing with distilled water at a temperature not exceeding 
26 degrees Centigrade, from not less than 40 grammes of a well-mixed 
sample of flock, does not exceed .30 parts of chlorine in 100,000 paits of 
the flock (Rag Flock Regulations,dated the 8th June. 1912 (operating as 
from the Isli July, 1912)). 

(«) Rag Fli^k Act, 1911 (1 & 2 Geo. 6, c. 52), s. 1 (1). The issue of one 
set of regulations does not jirevent the Board from issuing a fresh set; seen 
Ibid.. B. 1 (2). 
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puramary conviction (/). Tbo expenses of enforcing the statutory Sjkjt, io. 
provisions are defrayed as public health expenses ((/). Offensive 

o o « » , , Trades. 

Sub-Sect. 2.— In London. - 

1149. If any person (1) establishes anew(/<) any of the following Restriction on 
businesses, that is to say, the business of blood-boiler, bone-boiler, establlsh- 
nianure manufacturer, soap-boiler (other than a business as herein- ‘ 
after described), tallow-melter, or knacker (i); or (2) establishes 
anew (/i), without the sanction of the London County Council {k), any 
of the following businesses, that is to say, the business of fell- 
monger, soap-boiler (except a business in which tallow or any animal 
fat or oil other than olein is not used by admixture with alkali for 
the production of soap), tripe-boiler, slaughterer of cattle or horses (f). 

(/■) Rag riock Act, 1911 (1 & 2 Oeo. 5,o. .')2),s. 1 (1). The penalty in. the 
caoc ol a fu-st offence is a fine not exceeding £10, or, in the case of a second 
or subsequent offence, not exceeding £50 (ibid.). As to legal proceedings, 
compare pp. 367 et seq ,anle. PersnuBcharged may plead a warranty if they 
prove(l) that they liave purohahcd the flock from a person resident in the 
United Kingdom, and got it with a warranty that it complied with the 
prescribed standard of cTeanlineps, and (2) that they took steps to awertain 
the truth of the warranty and believed in it (Rag Flo<-k Act, 1911 (I & 2 
Geo. 6, c 52). a. 1 (.3) (a)). The offender first charged may, on proving those 
facts, have the vendor brought before the court and fined. If impure flock 
ia found in a person’s po-sscssion. the burden is on him to prove that it was 
not intended for sale (thul, s 1(4)) ►‘Sanitary authorities are compelled to 
on force the Act, and have powers of inspection and taking samples, and 
must not be obstructed in the performance of their duties {ibid., s. 1 (6)). 

(g) Ibid., s. 1 (6). l''ino.s imposed go to the sanitary authority, and 
must be credited to the fund wliioh is charged for carrying out the Act 
{ibid., s. 1 (7) ). As to such expenses, si-t; pp. 380—382, a:n1f. 

{h) A business is to be deemed to be established anew not only if it is 
cstabli.shed newly, but also if it is removed from ouo set ol premises i,o 
another, or if it is renewed on the same premises atter discontinuance for 
not less than nine calendar months, or if the premises are enlarged with¬ 
out the sanction of the London County (Imiiieil or of the City Corporation 
(see note {k), infra); but it is not to be deemed to be established anew by 
reason only of change of ownership of the premises or their reconstruction 
without extension of area (Public Health (London) Act, 1891 (54 & 55 Viet, 
c. 76), 8. 19 (8) ). “ Premises ” is defined in the widest terms {ibid., s. 141). 

As to the general application of this Act, see title Metropolis, Vol. XX., 
pp. 465 f,t geq. 

(i) The term “knacker” means a person whose business it is to kill 
any horse, ass, mule, or cattle (including sheep, go.ats, and swme) which 
is not killed for the purpose of the flesh being used as butcher’s meat 
(Public Health (London) Act, 1891 (.54 iV. ,55 Viet. c. 76), .s. 141); compare 
p, 561, ante ; note (?), infra. 

{k) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 141). In 
the City of London the Corporation is substituted for the London County 
Council {ibid., s. 19 (10); City of London Sewers Act, 1897 (60 & 01 Viet. 

0 . oxxxiii.), 88. 3, 6, 7); and see title Metropolis. Vol. XX., pp. 459, 

469. The sanction is given by an order (Public Health (London) Act, 

1891 (54 & .55 Viet. o. 76), s. 19 (3)), for which a fee not exceeding 40s. is 
chargeable {ihitl , s. 19 (7)). At least fourteen days before making such 
order the London County Council or Corporation must give certain notices 
and hear and consider any objections {tbid., s. 19 (3) ). 

(1) The expression “ slaughterer of cattle or horses ” means a person 
whose b usin ess it is to kill animals (as jiinote(i), si/pm) for butcher’s meat 
(Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 19 (3)). A 
market company which provided the necessary tackle and allowed others 
to slaiigliter on its preiniseB for a charge wns liald to carry on the business 
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or any other business which the London County Council may 
declare by order, confirmed by the Local Government Board and 
published in the London Gazette, to be an offensive business (m), 
he is liable to a fine (n) not exceeding £50 in respect of its establish¬ 
ment, and any person carrying on the business when established is 
liable to a fine (n) not exceeding dE50 for every day during which he 
so carries it on (o). 

1150. The London County Council (p) may make bye-laws ( 7 ) for 
regulating the conduct of any specified businesses (r), which are 
for the time being lawfully carried on, the structure of the premises 
on which any such business is being carried on, and the mode 
in which the application for sanction to establish a business 
must be made (s). Any such bye-law may empower a petty 
sessional court (t) by summary order (t) to deprive an offender of 

of slaughterers (Liverpool Caitle Marhet Co. v. Hodson (1867), L. R. 2 Q. B. 
131); and see note (u), p. 555, ante. 

(m) Under the Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), 
s. 19(1), and the Slaughterhouses, etc. (Metropolis) Act, 1874 (37 & 38 Viet, 
c. 67), s. 3, which was repealed by the Public Health (London) Act, 1891 
(54 & 55 Viet. c. 76), s. 142, and re-enacted as in the text, supra, the 
following businesses have been declared to bo offensive businesses:— 
animal charcoal manufacturer, blood-drier, catgut-maker, dresser of fish 
skins, fat meltcr or extractor, glue and size manufacturer, and gut-scraper, 
i.e., a business in which gut is cleansed, scraped or dealt with otherwise 
than for the manufacture of catgut. In London County Oouneil v. Hirsch 
& Co. (1899), 81 L. T. 447, the soiling, repacking and selling of gut skins 
was lield not to come within the ilosoription of a gut-scraj»or. The Public 
Health (Loudon) Act, 1891 (54 & 5.5 Viet. c. 76), s. 142, contains a saving 
for orders and bye-laws made under any repealed enactment. 

(n) The recovery of fines is provided for by the Public Health (London) 
Act, 1891 (54 & 65 Viet. c. 76), s. 117 ; see title Metkoi-olis, Vol. XX., 
pp. 467, 468; and see pp. 367 et seq., ante. 

(o) ^blic Health (London) Act, 1891 (.54 & 66 Viet. c. 76), s. 19 (1), (2). 

Ip) In the City of London the Corporation is substituted for the London 

County Council (Public Health (London) Act, 1891 (64 &. 55 \'ict. c 76), 
B. 19 (10) ; City of London Sewers Act, 1897 (60 & 61 Viet. c. cxxxni), 
BS. 3, 6 , 7); and see title Metropolis, Vol. XX., pp. 459, 469. 

( 7 ) As to the making, confirmation .etc. of bye-laws, see pp. 388 et seq., 
ante. Any sanitary authority Of person aggrieved by tho proposed bye¬ 
law may object to tho Local Government Board (Public Health (Loudon) 
Act, 1891 (54 & 6,5 Viet. o. 76). s. 19 ( 6 )), 

(r) As to the specified businesses, see the text, supra, and note (i»), 
supra Bye-laws are in force in respect of all the trades specified in the 
Public Health (Loqdon) Act’, 1891 (54 & 65 Viet. c. 76), s. 19 ( 1 ), As to 
saving for bye-laws made before the commencement of the Pubho Health 
(London) Act, 1891 (54 & 55 Viet. c. 76), see ibid., s. 142, and Local 
Government Act, 1888 (51 & 52 Viet. c. 41), s. 123. 

(s) Bye-laws under the Pubhc Health (London) Act, 1891 (64 & 65 
Viet. 0 . 76), s. 19 (4), prohibiting the occupier of a slaughter-house from 
slaughtering elsewliere than in the slaughter-house, or slaughtering within 
pubfic view or the view ot any other animal, were upheld, and the occupier 
was held to be liable for an offence committed by a servant without his 
knowledge and ag.'iinst his expi'ess orders (Collman v. MilU, [1897] 1 Q. B. 
398) ; and see eitic Master and Servant, Vol. XX., pp. 258, 259. A rule 
purporting to apply to a pound, separate from and not in t^e same street 
as tiie slaughterdioMsc, was held ultra vires ot a local Act which authorised 
tbe making of smles lor the management of any place used as a slaughtor- 
bouse (IfickUnson v Newmaa (1869), 33 J. P. 644). 

(0 See title MaOISTkate.s, V'oI. XIX., p. 56.5. 
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the right of carrying on his business, and any person disobeying lo. 

such order is liable to a line not exceeding £50 for every day of Offensive • 
such disobedience (u). . Trades. 

1161. The London County Council (r) and the Corporation (a) Vendoreof 
of the City of London may make bye-laws (?^) for regulating the fried fish, fish- 
conduct of the businesses of a vendor of fried fish, a fish-curer, and rag^d"bone 
a rag and bone dealer, and with respect to the business premises, d^er#. 
apparatus, utensils, and appliances (c). 

1162. Where any manufactory, building (r/), or promises (e) BurfneM 
used for any trade, business, process, or msinufacture causing causing 
effluvia is certified to the sanitary authority (,/’) hy its medical 


(«) Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 19 (4), (6). 
The recovery of fines is provided for by thitl., ss. 117—119; see title 
Metropolis, Vol. XX., p. 468; and see pp. 367 ef saq., ante. It is the duty 
of each metropolitan borough council to enforce within its borough the 
bye-laws in force with respect to slaughter-houses, knackers’ yards, and 
olTensive businesses, and for the performance of the duty it has a right of 
entry (see infra), and if it makes default iu performing its duty the provisions 
of the Public Health (London) Act, 1891 (64 & 65 Viet. o. 76), apply as if 
it were a default under th.at Act (London Government Act, 1899 (62 & 63 
Viet. c. 14), 8. 6 (4)); and see title Metropolis, Vol. XX , pp. 409, 469. 
The entry may be made at any hour by day (6 a m. to 9 p.m.), or when 
business is in progress or is usually carried on (Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 76), ss. 20 (7), 141). 

(t>) London County Council (Ceneral Powers) Act, 1908 (8 Edw. 7, 
c. evii.), B. 3. The byc-laws made by Ihe Loudon County Council apply 
to the administrative county of London, exclusive of the City and so much 
of the Customs Port of London as is within the County; bnt they may be 
made to extend to so much of the Port as is within the Comity by an order 
of the Local Government Hoard {ibid., s. 11). 

(а) Defined in terms to signify the “ Common Council ” {ibid., s. 3). 

(б) When made by the London County Council the Public Health 
(London) Act, 1891 (54 & 56 Viet. c. 76), s. 114, applies (London County 
('ouncil (General Powers) Act, 1908 (8 Edw. 7, c. evii.), s. 9 (2)); see title 
Metropolis, Vol. XX., p. 467. When made by the Corporation, the City 
of London (Public Health) Act, 1902 (2 Edw. 7, c. cxvi ), ss. 7—12, apply 
(London County Council (General Powers) Act, 1908 (8 Edw. 7, c. evii.), 
8 . 9 (4)). The bye-laws are confirmed by the Local Government Board ; 
but bye-laws made as regards any business carried on in a factory or 
workshop must be confirmed hy the Secretary of State as well as the Local 
Government Board {ibid , s. 9 (6) ). 

(c) Ibid., s. 9 (11 There is a saving in the case of vendors of fried fish 
and curers of fried fish by which they are not required to alter existing 
premises, or alter or provide new fittings or apparatus, but, if they effect 
such alterations or make sneh new provision, then the byc-laws must be 
complied with- {ibid., s. 9(6)). The bye-laws ore enforced by the sanitary 
authorities {ibid., s. 10), namely, the Coloration in the City and so much of 
the Customs Port of London as is within the County, the overseers of the 
Middle and Inner Temples, and the metropolitan borough councils {ibid., 
B. 3). Power of entry is conferred on the sanitary authority and its officers 
{ibid., B. 12). Penalties go to the prosecuting authority {wid., s. 75 ); and 
see title Metropolis, Vol XX., p. 409. 

(d) The term “building” includes the curtilage of a building and a 
building wholly or partly erected under statutory authority (Public Health 
(London) Act, 1891 (54& 56Vict. o. 76), s. 141); and see noth (l),p.416,anf«. 

(a) Denned in the widest terms (Public Health (Loudon) Act, 1891 
(64 & 55 Viet. e. 76), s. 141). 

(/) See note (p), p. 567, ante. As to stioh businesses carried qB dntsids 
London, see p. 663, ante. 
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bkot, 10. officer of health, or by any two legally qualified medical practi< 

Offensive tioiiers (</), or by any ten iiihiibitants of the dietrict, to be a nuieanee 

Trades, or injurious or dangerous to the health (//) of any of the inhabitants, 
the authority must take proceedings(i) against the person carrying 
on tho trade {k). 

Uemoval of Tho removal Of bouse refuse (1) and street refuse (?a) by a 
scr^refustt. autliority (a) when collected or deposited by it is deemed 

to be a business carried on by tlie sanitary authority within the 
above provision, and proceciditigs in relation to such business may 
be taken by tho London County Council (o). 

Licences for 1153. A person cariying on tlus business of a slaughterer of 
cow-houses cattle or horses (p), knacker Ui), or dairyman 0), who uses any 

and slaughter¬ 
houses. -- - - • - — -- - 

(j) Sec note (f^), p. 563, ante. 

(h) It is sufliejoiit to prove that tho effluvia are a nuisance ; see note (r), 

р. 563, ante, and the cases thciciu cited. 

(i) Either under the Suiurnary Juiisdiction Acts or in tho county court 

(Public llealtb (London) Act, 1891 (54 & 65 A'ict. c. 76), s. 117): titles 

County Coukts, Vol. VIII, pp fill et se(f.; Magistrates, Vol. XIX., 
pp. 689 et seq ; Metropolis, Vol. XX , p. 468; and sec pp. 367 et seq . ante. 
Proceedings may also be taken in the lligh Court (Public Health (London) 
Act, 1891 (54 & 65 Viet. c. 76), s. 21 (3)). Wheie the certified manufactory, 
building or premises is outside tho district (and whether or not withiu the 
Metropolis), proceedings may be taken by the sanitary authority, but, if 
summary, must be belorc a court having juiisdiction where the premises 
are situate {ibid , s. 21 (4), (5) ). Service of a notice under ibid., s. 4 (see 
title Nuisance, Vol. XXI., pp. 567, 668), is not required (Bird v, St Mary 
Abbott's, Kensington, Vestry, [1895] 1 Q. B. 912). If the sanitary authoiity, 
on receipt of a certificate, makes default in taking proceedings, the London 
Coiiiitv Council may institute them (Public Health (London) Act, 1891 (64 
& 55 Viet c. 76), s. 100). 

(Ic) Ibid , s. 21 (1), (2) ; and, for the similar terms of tho Public Health 
Act, 1875 (38 &; 39 Viet. o. 55), s. 114, sec pp. 563, 56-t, ante. 

(l) The term “house refuse” means ashes, cinders, breeze, rubbish, 
liigbt-soil, and filth, but does not include trade refuse (ie., the icfuseuf 
any trade, manufacture, or business, or of any building luateiials) 
(Public Health (Loudon) Act, 1891 (54 & 55 Viet. c. 76), s. 141); see 
pp. 606, 606, post. 

(m) The term “street refuse” means dust, dirt, rubbish, mud, road- 
scrapings, ice, snow', and filth (Public Health (London) Act, 1891 (54 & 65 
Viet. 0 . 76), s. 141); see p. 609, post. 

(n) As to sanitary authorities in London, see title Metropolis, Vol. XX., 
pp. 408, 428, 466, 469. As to scavenging, see pp. 605 et^seq , post. 

(o) Public Health (London) Act, 1891 (64 & 65 Viet. o. 76), s. 22 (1). 

(p) See nbte (Z), ji, 565, arite. • A licensed slaughterer must not be a dealer 
111 horses at the same time (Protection of Animals Act, 1911 (1 & 2 Geo. 5, 
o. 27), 8. 0); see title Animals, Vol I., n. 413. 

(q) See note (i), p 665, ante. A knaclcer in London must comply with 
the provisions of the Protection of Animals Act, 1911 (1 & 2 Geo. 5, 

с. 27), Bs. 5, 0, Sohed. I; see note (p), supra, and, as to knackers, see p. 665, 
aide. 

(r) Tho term ‘‘ dairyman ” includes any cowkeoper, purveyor of milk, or 
occupier of a dairy, and “ dairy " includes any farm, farmhouse, powshed, 
milk-store, milk-shop, or other place from which milk is supplied, or in 
which milk is k^t for purposes of sale (Public Health (London) Act, 1891 
(54 & 66 Viet. 0 . 76), s. 141). A farmer who kept cows and used their milk 
solely to fatten calves was held not to be a “ oowkeeper ” or ” dairyman ** 
so as to require his cowhouse to be licensed (VmfrevtUe v. London County 
Oouneil (1896), 66 L. J. (<j. b.) 177); and see title Poon and Drugs, 
Vol. XV., p. 64, note (y). 
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premises («) in London (outside the City of London) as a slaughter¬ 
house (t), or knacker's yard (t), or a cowlxouse or place for the 
keeping of cows, without a licence from the London County 
Council (u), is liable for each offence to a line not exceeding £5 (v), 
and the fact that cattle have been taken into unlicensed premises is 
jmmd facie evidence that an offence has been committed. 

A licence expires on such day in every year as the London County 
Council fixes, and wdicn first granted expires on the day so fixed 
which secondly occurs after the grant of the licence (a). A fee not 
exceeding 5s., to be carried to tlic county fund, may be charged for 
the licence (/;). 

1154. No person may, under a penalty not exceeding £50, 
and a like penalty for every day after conviction, use any yard, 
building, or other premises (c) for receiving or keeping liorst's for 
slaughter, or dead liorses, without a licence from the London 
County Council to use such premises (c). 


(«) Dotinod in tlio widest terms by the Public Health (London) Act, 1891 
(54 & 65 Viet. c. 76), 8 . 141. 

(i) The terms “ slaughter-house” and “ knacker’s yard ” are respectively 
defined to mean any building or place used lor the purpose of the business 
of a siaughten'r of cattle or horses, or the business of a kn.'icker, as the 
case may be {ibul). As to kn.ackors, see, Jiirlher. pp. .565 el seq.,nvtc. 

(;t) An occupier of a licensed slaughter-house may, on conviction for 
oertiun oironces as to unsound food, have his licence cancelled by the court 
(Public Health (London) Act. 1891 (54 & 65 Vict. c 76), s. 47 (5)); boo 
title Food and Dkug.s, Vol. XV., pp. 42, 43 

(«) 'J’he recovery of fines is provided for by the Public Health (Loudon) 
Act, 1891 (54 & 55 Viet. c. 76), ss. 117 — 119; see title Metropolis, 
Vol. XX., p. 468. As to legal proceedings, see also pp. 367 et mq., ante. 

{a) London County Council (General Powers) Act, 1903 (3 Edw. 7. 
c. cLxxxvii.), 8 . 63. A licence is subject to the same provisions as licences 
tor slaughter-houses and knackers’ yards (see note (?>), infra). It does not 
entitle the owner to cany on those businesses, and licensed slaughterers or 
Itnackers may use their premises without a licence under this enactment 
(London County Council (Gcueral Powers) Act, 1903 (3 Edw. 7, e clxxx vii), 


B. 63 (2) ). 

(b) Public Health (London) Act, 1891 (54 & 65 Vict. c. 76), s 20 ( 1 ). (2). 
Not lc.s 3 than fourteen days before a licence is granted or renewed, notice 
of the intention to apply for it must be served on the sanitary authority (see 
ulle MetropolisJ Vol. XX . pp. 408, 409), and the sanitaiy authority 
may show cause against the grant or renewal. Seven days’ previous notice 
of the objection to a ronowarmnst be served on the applicant ; but whore 
it has not been so served the London County Council may direct notice 
to be served, and adjourn the question of tho renewal to a future day. 
Whore a committee of the London County Council refuse the renewal of 
any licence, the London County Council must, on written application made 
w'ithin seven days after such determination is made known to the applicant, 
hear the applicant against such refusal (Public Health tLondoii) Act. 1891 
154 & 66 Vict. o 76), s. 20 (3)—(6) ). I'he provisions of ibid., s. 20, do not 
apply to slaughtor-housos erected in tlie Metropolitan Cattle Market (ibid., 
8 . 20 ( 8 )). 

(c) Within tho administrative county of London (Londqp County Council 
(General Powers) Act, 1903 (3 Edw. 7, c. clxixvii.), ss. 3, 63 (1)), exolusive 
of tho City of London (ibid., s. 66 ). The provision applies only to places 
over which a proprietary or g»*aai-proprietary right is exercised, and not to 
pnblie places (liailey v. TjMeman, [U)10j 2 K. B. 39). 
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Public Health and Local Administration. 

1165. The provisions of the Bag Flock Act, 1911 (d), apply in the 
Metropolis. 

Sect. 11 .—Petroleum and Certain Other Inflammable Suhetancee. 

Sub-Sect. 1. —In General. 

1156. The transit, storage, and sale of petroleum and certain 
other inflammable substances (e), including carbide of calcium, are 
regulated by tlie Petroleum Acts, 1871 to 1881 (/) (frequently 
referred to in this section of the title as “ the Petroleum Acts ”), 
the execution of which is entrusted to “ the harbour authority ” in 
any harbour {g), to the Court of Aldermen in tho City of London Qi), 
to the London County Council in the County of London (i), and in 
other places to the corporation or urban or rural district council, as 
the case may be {k). 

1157. Petroleum as used in the Pcstroleum Acts (/) moans 
any rock oil, Bangoon oil, Buriuah oil, oil made from petro¬ 
leum, coal, schist, shale, peat, or othei bituminous substance, 
and any products of petroleum or any of the above-mentioned 
oils (i), which, when tested in the prescribed manner (m), give off 
an inflammable vapour at a temperature of less than of 
Fahrenheit’s thermometer (n). 

The Petroleum Acts (/) or any part thereof may be applied with 
certain modifications to any other substance by Order in Council, 
and thereupon such substances aro deemed to be included in the 
definition of petroleum given above (o). In exercise of this power, 


(d) 1 & 2 Geo. 5, c. 52; sec p 564, ante. 

(e) As to nuisance.8 from the storage of inflammable substances generally, 
see Ji. V. Lister (1857), Dears. &B. 209 ; Uepbum v. Lordan (1865), 2 Hem. 
& M. 345 ; St. Helens Corporation v. United Alkali Co. (1901), Times, 19th 
Juno; title Nuisance, Vo). XXI., p. 530. As to the manufacture and 
keeping of explosive substances, see title Explosive.?, Vol. XIV., pp. 361 
et aeq. 

(f) These Acts are the Petroleum Act,*1871 (34 & 35 Viet. c. 105), which 
was originally a temporary enactment, but has been continued indefinitely 
by the Petroleum Act, 1879 (42 Se 43 Viet. o. 47), s. 4 ; the Petroleum Act, 
1879 (42 & 43 Vict c. 47 ); asid the Petroleum (Hawkers) Act, 1881 (44 & 45 
Viet. o. 67). The powers given by these Acts are in addition to and not in 
derogation of any other powers conferred on any local or harbour authority, 
and uotbihff in the Acts exempts .my person from any penalty to which 
he would otherwise he subject in respect of a nuisance (Petroleum Act, 1871 
(34 & 36 Vlot. c. 105), s. 16). 

(g) See p. 671, post. 

(A) See title Methopolis, Vol. XX., p. 424. 

(t) IWd., pp. 393, 401. 

ik) Petrofeum Act, 1871 (34 & 35 Vict. c. 106), s. 8 ; Public Health Act, 
1875 (38 & 39 Vict. c. 55), ss. 6, 10, 313; Local Government Act, 1888 
(61 & 62 Vict. o. 41), s. 40; Local Government Act, 1894 (66 & 67 Vict. 
c. 73), 88. 21, 27, 32; and see title Local Government, Vol. XIX., 
pp. 262, 302, 32«. 

(1) Petroleum Act. 1871 (34 & 35 Vict. o. 105), s. 3. 

(to) See p, 67T, post. 

(n) Petroleum Act, 1879 (42 & 43 Vict. c. 47),«. 2, ovoimling the deoisioa 
in Jones V. (?ook (1871), L. It 6 Q. H. 505. 

(o) i'tttroleum Art, 1871 (34 (k 35 Virt. c. 106), o. 14. 
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the Petroleum Acts ( p) have btsen applied to carbide of calcium (a) 
and to mixtures of petroleum (r). 

Sub-Sect. 2. - Petroleum in Harlmira . 

1158. The expression “ harbour ” (») means any harbour properly 
BO called, whether natural or artificial, and any port, h^-ven, 
estuary, tidal river or other river, canal (t) or inland navigation 
navigated by sea-going ships (n), and any dock (v), pier, jetty, or 
other works in or at which ships do or can ship or unship goods (<i) 
or passengers; and the expression “ harbour authority ” includes 
any persons or person being or claiming to be proprietors or pro¬ 
prietor of or entrusted with the duty or invested with the power 
of improving, niairitaining, or managing any harbour (b). 

1159. The owner or master of every ship (c) carrying a cargo any 
part of which consists of petroleum (d) must on entering a harbour 
give notice of the nature of such cargo to the harbour authority. If 
such notice is not given, tlie owner and master of the ship edch 
incur a penalty not exceeding the sum of Jt500, unless it is shown 
to the satisfaction of the court that neither the owner nor the 
master knew the nature of the goods to which the proceedings 
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(j>) .‘'cc note ( f), p. 570, ante. 

(q) Order iu Council, 8lh Aiifjust, 1911. 

(r) Order in Counci!, 7th May, 1907. The Petroleurn Acts (see note{/), 

р. 670, ante) generally apply to any mixture of petroleum with any other 
substance which, when tested, gives ofE an. inllammable vapour at a 
temperature of less than 73° Fahr., whether such mixture be liquid, 
viscous, or solid, iu the same manner as if such mixture were petroleum 
to which the Petroleum Acts apply (ibid.; see London County CoimeU v. 
UolsapfeU Compositions Co. (1899), 68 L. J. (q. b ) 886). Wherever in the 
Petroleum Acts, or in any order, bye-laws, oi licence issued thereunder, a 
quantity is specihed in gallons or pints, such quantity must, in the case of 
a solid petroleum mixture, be read as tliough the weight of ten pounds 
were substituted for a gallon and of one pound for a pint (Order in 
Council, 7th May, 1907). 

(s) For the purposes of the Petroleum Acts (see note (/), p. 570, ante). 
For other definitions of “ harbour,” see titles Factories and Shops, 
Vol. XIV., p. 484, note (i); Shipping and Navigation; Wateii.s and 
Watercourses. 

(t) As to canals, we titles Kailwats and Canam, pp. 799 et seq., post; 
Waters and Watercourses. 

(u) As to sea-going ships generally, and the duty of the master of the 
ship in respect of safety of the cargo and passengers, see title Siiippino 
and Navigation. 

(v) For definitions of “ dock,” compare titles Factoiurs and Shops, 
Vol. XIV., pp. 483, note (e), 484 note (i) ; Waters and Watercourses. 

(a) For dennitions of “ wharf,” compare titles Factories and E^ofs, 
Vol. XIV., p. 483, note(d); Waters and Watercourses. 

(b) Petroleum Act, 1871 (34 & 45 Viet. o. 106), s. 2. As to harbour 
authorities generally, see titles Shipping and Navigation ; Waters and 
Watercourses. 

(o) ” Ship ” includes every description of vessel used tin navigation, 
whether propelled by oars or otherwise (Petroleum Act, 1871 (34 & 35 Viet. 

с. 106), B. 2). For other definitions of " ships,” eonmate titles Exi^LOBtVES, 

VoL XIV., p. 359 5 Factories and Shops, Vol. XIV., p. 484, Qdte (%); 
Ferries, Vol. XIV., p. 664; Shipping and Navigation. ' 

(d) For definition of '* petroleum,” S4*e p.- 670,' aiitei 
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relate, nor could with reasonable diligence have obtained such 
knowledge {e). 

1160. Every liiirbour authority must frame and submit for con- 
linmitioii to the Hoard of Trade bye-laws for rogubiting the place or 
places at which ships carrying petroleum are to he moored in the 
hiirbour and are to land their cargo, and for regiilatitig the time 
and mode of, find the precautions to be taken on, such landing (/). 
The autliority must publish tlio byo-laws so framed with a notice of 
their intention to apply for conlirmationC//). Tlie Hoard of Trade 
may coii/irm such bye-laws with or witliout any oinis.sion, addition, 
or alteration, or may disallow tlnunt//). C^mtinned bye-laws must 
bo puhlislied by the authority in such manner as tlie Hoard directs, 
and may be altered or repealed by bye-laws made in like manner. 
The Hoard may itself make bye-laws in didaiilt of a harbour 
authority (//). 

1161. V\ hoM! any ship or cargo is moored, landed, or otherwise 
dealt with in coiilravenliion of any bye-law, tlie owner and master of 
such ship, or the owner of such cargo, a ■> the case may be, each 
incur a iienalty not exceeding iloO for each day of contravention; 
and the harbour master or any other person acting under the orders 
of the harbour authority may causi^ sucli ship or cargo to he 
removed, at tiie owner's expense (/i), to such place .as may he in 
conformity with the bve-law {<j). 

SuB-riEC'l'. .‘5 .—Ttanitt ami Stonii/e. 

1162. Where any petroleum (/) is (1) kept a.t any iilace cxcejit 
during the seven day^s ne.xt aftei- it has been imported, or (2) is sent 
or conveyed by land or watiw between any two places in the United 
Kingdom, or (3) is sold or exposed for salo(/i), the vessel containing 
such petroleum must liave attached thereto (/) a label in conspicuous 
characters, stating tlie description of the petroleum, witli the 
addition oftlio words “highly inrtaiiiriiahle,” and witli the addition, 

(e) Petroleum Act, 1871 (34 & 3.5 Viet, c 105), s. 6. This provision 
appUcH to mixtures o£ petroleum uiid to carbide of culciiiin. For form of 
notice, see Eneyclopwdia of Forn\s iiiid Precedents, Vol. VI., p. 354. As 
to legal proceedings, see p. 680, post. 

if) The Board of Trade has framed a model code of such bye-laws ; and 
see Encyclopiedia of Forms and Precedents, Vol. VI., pp. 330—338. As 
to bye-laws generally, see pp. 388 el seq., ante. 

(a) Petroleum Act, 1871 (34^ &; 35 Viot. o. 106), a. 4. 

(ft) The expenses 'of removal ai-e recoverable in the same manner as 
penalties (Petroleum Act, 1871 (34 & 36 Viet. c. 105). s. 4); see p. 580, post. 

(i) For dehniiion of “ petroleum,” see p. 570, ante. This provision, with 
a modification as to the words on tho label, applies to mixtures of petr'>- 
leum which must be labelled with tho name of tho mixture and the 
words “ Petroleum mixture giving off an milammablo heavy vapour,” and 
“Not to be exposed near a flame” (Order in Council, 7thMay, 1907), 
and to carbide of calcium, which must be labelled “ Carbide of c^cium. 
Dangerous if not kept dry. The contents of this package are liable if 
brought into contact with moisture to give off a highly inflammable gas ” 
(Order in Couuoil, 8Ui August, 1911). In both cases the additional matter 
stated in the text, infra, must appear. 

(k) As to the meaning of ** exposed for sale,” compaxe title Food and 
Drugs, VoL XV., p. 67, note (c). 

(l) Compare title Pood and Drugs, Vol. XVI., p- 60, note (6). 
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in the cabe of (1) a vessel kept, of the name and address of the 
consignee or owner; (2) a vessel sent or conveyed, of the name and 
address of tlie sunder; (8) a vessel sold or exposed for sale, of the 
name and address of the vendor (//;). 

All petroleum kept, sunt, convoyed, scdd, or exposed for sale in 
conlravenlioM of this re((nirenieiit is liahle, together witli the vessel 
containing it, to he forfeited, and in addition tlio person keeping, 
sending. Bulling, or exposing for sale the sniiie is, for each offence, 
liahle to a penalty not exeoediiig £5 (m). 

1163. Petroleum, as a rule (a), must not be kept unless in pur¬ 
suance of a lieunco from the local authority (//), and all petroleum 
kept in contravention of this provision, togetlier with the vessel 
containing it, is liable to he forfeited, and the occupier of the place 
in which sncli pi.-troleuni is so kept is liable to a penalty not exceed¬ 
ing t‘2() a <lay (/>). 

This provision does not apjily to any jietroleuni kept either for 
private use or for sale, if it is kejit in separate glass, eartlian- 
waro, or metal vessels, eaeli eontaiiiing not more than a pint, and 
securely stopjied, and tlie aggrc'gatc aiiionnt kept, supposing the. 
whole conteiUB of the s'cssels to he in hulk, doe.s not exceed fliret 
gallons (ji). 

U64. The (piaiitily of carbide of calcium wliicdi may he kept 
without a licence is (1) where the carbide is kept in separate 
lieriuetically-closcd im.tal vessels containing not more than 1 Ih, 
eacli,0 Ihs. : (2) where ceitain prescribed conditions (q) arc observed, 
28 lhs.fr); (8) where the carbide is kept by a general liglit- 

(»i) Petroleum Act, 1871 (34 & .35 Vict. c. 105), s. 6. 

(n) For the cxceplums to the rule, see the text, infra. 

(o) Aa to the local authoiity, see p. 570, ante As to liecnees, aen 
lip. 574, 575, po.'it. 

(v) Petroleum Act, 1871 (34 & ;}5 Viet e 105), a 7. A person lieoused 
to keep petroleum may hawk it, and comlitions m a lieenco iuconaisteiic 
witli the statutory provL^ioiis aa to hawking are voiil ; see pp 575 et eeif, 
post. For a luitlicr cvcei'tieu hi tarour of jictroleum kept for uae m 
motor eaiN, see ]>. .574, post The London County Council .“md City 
Corporation have Jurthcr pow'er.s aa to registration of petroleum oil 
deputs (Ijoiidon (‘ouuty Council (GenoiaJ Powers) Act, 1912 (2 & 3 Geo. 5, 
o civ.) Part II. 'flic Act relates to petroleum with a flash point between 
7U‘ ami 150^ {ibid., a. 4). 

(q) The conditions are aa follows :—(1) The carbide must be kept only 
in a metal vessel or vessels hermetically closed at all times when the carbide 
is not actiiolly being or withdrawn from such vessel or vessels ; 

(2) the ve.ssels containing carbide must be kept in a dry and well-ventilated 

! )lace : (3) due xircoautious must be taken to prevent unauthorised persons 
rom having access to the carbide ; (4) notioo must be given of such keep¬ 
ing to the local authority, and free access must be ail'orded to its duly 
authorised inspector to inspect the portion of the premises where the carbide 
is kept and the generator is situated. Where a fixed generator is used on 
the premises (5) there must be exhibited near the generator a certificate 
signed by the maker or supplier of the generator that the generator complies 
with the regulations as to acetyleue generators issued tby the British 
Acetylene Association ; (6) full and detailed instructions as to the care and 
use of the generator must be kept constantly posted up in snob place as 
to bo conveniently referred to by the generator attendant (Order in Cooncil, 
8th August. 1911). 

(r) Order in Council, 8tb August, 1911. 
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house authority («), such quantity as may be reijuired for its 
purposes (f). 

U65. The quantity of any petroleum mixture which may be 
kept without licence, and the conditions of such keeping, are as 
follows:—(1) Where it is sufficiently liquid to be measured by liquid 
measure, the quantity and tlie conditions of keeping are those 
specified for petroleum to wliich tbe Petroleum Acts(») apply (v); 
(2) where it is solid or otlierwise nnsuitable to be measured by liquid 
measure, the quantity wliicli may be kept without licence must 
not exceed 30 lbs., which m.ay only be so kept if it ia enclosed-in 
hermetically-sealed packages or vessels containing eaeli not more 
than 1 lb. (w). 

1166. Petroleum .spirit for liglit locomotives, when kept or used 
in conformity with Die regulations of Die Secretary of State, or by 
authority of a Government department, is exiMiipt from licence (x). 

1167. Licences are valid if signed by two or more of Die persons 
constituting the local autliority («), or ( eculed in any other way 
in which other licences, if any, granted by such auDioriiy are 
executed ; and they may be giaiited for a limited time and may be 
subject to renewal or not in such manner as the local authority 
thinks necessary (h). The local authority may charge for each licence 
a sum not exceeding 5«. (h). A licence may contain sucli conditions 
as to the mode of storage, the nature and situation of the iiremises 


(s) As defined by Die Merehant Shipping Ao(, IvS94 (.')7 & 58 Viet, 
c. 60); see title ShicpiNG ani> N\vig\T£ 0 >:. In addition to the conditions 
mentioned in Doto((y), p. .’>73, fHiic, the lighthouse authority must keep the 
vessels containing the carbide in a dry and woll-ventilated building, 
detached from a dwelling-house or separated tlierefrom by a substantial 
partition having no opening, and no artificial light capable of igniting 
iiiflainmablc vapour must be taken into the building (Oilier in (luuiieil, 
8 th August, 1911). 

(t) Ibid. 

(u) For a list of the Petroleum Acts, see note (/), p. 570, ante. 

(v) See p. 57.3, ante. , 

(to) Order in Council, 7th May, 1907. 

(x) llcgulations, dated Slst .fuly, 1907 (Rtat. Tl. & O , 1907, p. 424), 
made under the Locomotives on Highways Act, 1896 (69 & 60 Viet. c. 36), 
8. 6. The regulations exempt petroleum spirit, kept in quantity not 
exceeding 00 gallons at one time and in a proper storehouse, for use in 
motor cars. But tlie regulations do not apply to petroleum spirit which is 
kept for sale, or partly for sale and partly for use on light locomotives 
(ibid., regulation 2). A licence imder the Petroleum Act, 1871 (34 & 35 
Viet. c. 106), may be granted lor a special reason to a person keeping 
petroleum spirit for the purposes of light locomotives (ibid., regolatiou 3). 
It was held in Godfrey v. Napier (1901), 18 T. L. E. 31, that a licence 
under the Petroleum Act, 1871 (34 & 35 Viot. o. 106), is not required for 
petroleum kept and used in conformity with the regulations of the Secretary 
of State. For the Locomotives on Highways Act, 1896 (59 & 60 Viet. o. 36), 
and motor-car tralHc, see title Stkeex axp Aerial Traffic. 

(a) As to local authority, see p. 670, ante. For form of licence, see 
Kncyclopsedia of Forms and Precedents, Vol. XI., p. 44. 

(b) Fetrolenm Act, 1871 (34 &; 36 Viet. o. 106), s. 9, The conditions of a 
licence must not be inconsistent with the provisions as to hawking; see 
pp. .576 et eeq.fpost. For form of certificate of refusal, see Encyclopeedia 
of Forms and Precedents, Vol. XT., p. 46. 
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in which and the nature of the goods with which petroleum is to be ii. 

stored, the facilities for the testing of such petroleum from time to Petroleum 
time, the mode of carrying such petroleum within the district of the Certain 
licensing authority, and generally as to the safe keeping of such 
petroleum as may seem expedient to the local authority (c). Any 
licensee violating any of the conditions of his licence is deemed to be sabgtamjgg 
an unlicensed person (<?)• •— 

U68. If the local authority refuses a licence, or grants the same Refusal or 
only on conditions with wliich the applicant is dissatisfied, it must, 
if lie so requires, dolivcr to him in writing, under tlio hand or' hands uceuc^ 
of one or more of the persons constituting the local authoritj', a 
certificate of the grounds on which it refused the licence or annexed 
conditions to its grant (d). 

The applicant witliiu ten days from the delivery of the certificate Appeal to 
may transmit it to a Secretary of State, together with a memorial, *** 

praying that the licence may ho granted, or that the conditions may 
not be imposed or m.iy bo altered or modified in the manner set 
fortli in the memorial (d). 

The Secretary of State may, on considt.ration of such memorial Powers of 
and certificate, and, if he Hunks jt necessary or dcjsirable, after duo 
inquiry and a report by such person as he may appoint for that 
purpose, grant the licence, cither absolutely or with such conditions 
as lie thinks fit, or alter or modify tlio conditions imposed by the 
local authority; and such lic( nee, when certified under the hand of 
a Secretary of State, is to all mtenls as valid as if granted by the 
local authority (d). 


Ki u-Sk< X. 1 ff<ni'/,nig{e). 

1169. A person is doomed to hawk petroleum if by liimself or his whatron- 
servants he goes about carrying petroleum to soli, whether going stitiUos 
from town to town or to otlicr pe.rson's houses, or selling it in the 
streets of tlie place of his residence or otherwise, and whether with 

or without any horse or oilier boast bearing or draw'ing burden {/). 

1170. Any person who is lici'iised to keep petroleum may, subject Puwci to 
to the enactments in force witli respect to hawkers and pedlars (//), hawk, 
hawk such petroleum by himself or his servants (//); but this 


( 0 ) Petroleum Act, 1871 (34 & S-l Viot c. 105), s. 9. 

(d) Ibid,, a. 10. For form of memoii.'il, see Kncyclopsedia of Forma and 
Precedents, Vol. XL, p. 40. 

(fl) Tlio provisions relating to hawking icferred to in tlio text, infra, do 
not apply to carbide of calotum (Order in Council, 8th August, Itll]). 
The effect is that carbide of calcium stands iu the same position with 
respect to hawking as petroleum did boloie thu passing of the I’etroloum 
(Hawkers) Act, 1881 (44 & 45 Viet. c. 67) : soe note (A), infrn. 

. (/) Petroleum (Hawkers) Act, 1881 (It & 45 Viet. o. 67), s. 6; compare 
title Maickets and Fairs, Vol. XX., pp. 55 seq.; and see %id , note (A). 
(g) See title Markets and Fairs, Vol. XX., pp. 65 et seq. 

(A) Petroleum (Hawkers) Act, 1881 (44 & 45 'Viot. c. 67), «• 1- Before 
the passing of this Act a person, licensed to keep ])etnileiiiii upon certain 
, premises and under certain conditions, who hawked it in u cuit was coii- 
yicted of unlawfully keeping pelrnieum not iu pursuance of a lic.ence 



S76, 

Rbct. 11. 
Petrolenm 
and Certain 
Other 
Inflam¬ 
mable 
Substances. 

“ Petroleum ” 
for the 
imrpose of 
hawking. 

Modification 
of conditions 
of licence. 


Regulations. 


Public Health and Local Administration. 

provision does not authorise the hawking of petroleum within the 
limits of any municipal borough in which, by any lawful authority, 
such hawking has been forbidden (i). 

1171. Any i)etroleum other than that to which the Petroleum 
Acts (k) apply (1), while in any carriage (m) used for the hawking of 
petroleum to which the Acts apply, is, for the purposes of the 
provisions relating to hawking (?i), to be deemed to be petroleum to 
which the Acta apply («). 

1172. Any conditions anne.vcd to a licence fp), so far as they are 
inconsistent with the provisions relating to hawking (i^), are void, 
hut otherwise nothing m the conditions affects the application to a 
licensee of the Pctroleura Acts (r), or of any licence granted there¬ 
under (s). 

1173. With respect to the liawking of j)etroJeum, the following 
regulations (f) must be observed (1) 'I'lio amount of petroleum con¬ 
veyed at one time in any one carriage (m) must not exceed 20 gallf)ns; 
(2) the petroleum must ho conveyed in a ;los(!d vessel so constructed 
as to be free from leakage; (3) the carriage must bo so ventilated 
as to prevent any evaporation from the petroleum mixing with the 
air in or about the carriage in such proiiortion as to ])roduce, or ho 
liable to produce, an explosive mixture; (4) any fire or light, or any 
article of an explosive or highly iiitlammahle nature, must not lie 
brought into or dangerously near to the carriage in wliich the vessels 
containing the, petroleum are convoyed ; (5) tlie carriage must he so 
constructed or tilted that the pi'lrolemii cannot escape tlierefrom in 
the form of liquid, whether ignited or otherwise; (0) proper care 


(Coleman v Colihmith (1879), 43 J. 1’ 718) 'I'hc Ilawkcra Act, 1888 
(ol & 52 Viet. o. 33), applies to the hawking of petroleum, and a licenco 
under , s. 0, is neoessaiy. A shopkeeper who took casks ot petroleum 
in a cart to ciistonicrH oa certain days, without knowing beforehand wliaf: 
quantity (if any) each might require, was held to bo a haw kor lor whom a 
licence wuis necessary (O'Dca v. Cronhiml (1899), 68 L. .1 (Q. n.) 63.')); 
SCO Holland V. Hall (1902), 86 L- T. 353 ; and see titles Mahkets and 
Fairs, VoI. XX., pp. 55 ei geij ; liKVENtua. 

(i) Petroleum (Hawkers) Act, 1881 (44 & 45 Viet. c. 67), s. 5. 

(k) For a list of thc.Potroleum Acts, sec note (/), p. 570, anie. 

(l) As to such petroleum, see p 570, ante. 

(m) Tlie cxprcK^ion "carriage” includes any caniage, waggon, cart, 
truck, vehicle, or ofher means of conveyance by land, in whatever manner 
the same in.ay be drawn or propelled (Petroleum (Hawkers) Act, 1881 
(44 & 45 Viet c 67), s. 6). 

(n) As to such provisions, sec the texl. mpra, and the text, infra. 

(o) Petroleum (Hawkers) Act, 1881 (44 & 45 Viet. c. 67), s. 2. The 
effect is that while in the carriage the other petroleum is subject to the 
regulations applicable, an<l, if the Petioleum (Hawkers) Act, 1881 (44 4; 45 
A'^^ict. 0 . 67), 8. 2, IS coniravened, is liable to forfeiture. As to forfeitiiie. 
Bee p. 577, post. 

(p) As to ptytrolcum licences, sec pp. 574, 575, ante. 

(q) The words aie " inconsistent with this Act,” that is, the Petroleum 
(Hawkers) Act, 1881 (44 & 45 Viet. c. 67). 

(r) For a list ol the Petroleum Acts, see note (/), P- 570, ants, 

(«) Petroleum (Hawkers) Act, 1881 (44 4 45 Viel. e. 67), 8. 3. 

(() thid , B, 2. 
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ranst be taken to prevent any petroleum escaping into any part of a Sisct. ij. 
house or building, or of the curtilage thereof, or into a drain or Petroleiui 
sewer; (7) the petroleum must be stored in some premises licensed And Ceit^tt 
for keeping of petroleum and in accordance with the licence (a) for Other 
such premises, Iwth every night and also when the petroleum is not in 
the course of being hawked; (8) all due precautions must be taken for - 
the prevention of accidents by fire or explosion, and for preventing 
unauthorised persons having access to the vessels containing the * 
petroleum, and every person concerned in hawking the j 3 etroleum 
must abstain from any act whatever which tends to cause fire or 
explosion, and is not reasonably necessary for the purpose of such 
hawking; (9) no article or substance of an explosive or inflammable 
character other than petroleum, nor any article liable to cause or 
communicate fire or explosion, must be in the carriage while such 
carriage is being used for the purpose of hawking petroleum (h). 

In the event of any contravention of these provisions with refer- Penalty and 
ence to any ijotroleum, the petroleum, together with the vessels con- fOTfeituro for 
taining and the carriage conveying it, are liable to be forfeited, and, ° 
in addition thereto, the licensee by whom or by whose servants the 
petroleum was being hawked is liable on summary conviction (c) to 
a penalty not exceetling M'iO (b). 

But where a servant of the licensee or other person has in Exemption 
fact committed the offence, he is liable to the same penalty as if he of iwenMoon 
were the licensee; and where the licensee is charged with an mrrd party 
offence, he is entitled upon information duly laid by him to have 
any other person whom ho charges as the actual offender brought 
before the court, and if he proves to the satisfaction of the court 
that he had used due diligence to enforce tho provisions, and that 
the other person had committed the offence in question without his 
knowledge, consent, or connivance, the other person must be 
summarily convicted of such offence, and the licensee exempt from 
any penalty (b). 

Suu-Skct. 5.— Sampling, Testing, anil Setmie. 

1174- Any officer authorised by the local authority (d) may pur- Sampling and 
chase any petroleum from a dealer, or may, on producing a copy testing, 
of his appointment, purporting to be certified by the clerk or some 
member of the local authority, or producing some other sufficient 
authority, require the dealer to show him all places, and all vessels 
in which any petroleum in his possession is kept, and to give him 
samples of such petroleum on payment of their value (tf). When 
the officer has taken samples of petroleum, he may declare in writing 
to the dealer that he is about to test them, or cause them to be 
tested (/)i and may do so at any convenient place at such reasonable 

(a) As to such, licences, see p. 674, ante. 

ih) Petroleum (Hawkers) Act, 1881 (44 & 46 Viot. o. 6), s, 2. 

(o) As to proceedings before courts of summary jurisdiction, see title 
Maoistbaies, Vol. XIX., pp. 589 et seq. * 

(4) As to the local authority, see p. 670, ante. 

(e) Petroleum Act, 1871 (34 & 36 Viot. c. 106), s. 11. 

(/) A specification of the test apparatus, giving a full teohnical desonp- 
,tion of its detailB, is contained in tne Petroleum Act, 1870 (42 & 43 Viot. 

• H.L,—xxril. U 
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time as he may appoint, and the dealer or any person appointed by 
him may be present at the testing (g). If it appears to the officer or 
other person so testing that the petroleum from which such samples 
have been taken is petroleum to which the Petroleum Act8(/i) 
apply (i), such officer or other person may certify such fact, and the 
certificate so given is receivable as evidence in any proceedings (/c) 
that may be taken against a dealer in petroleum (1). A dealer 
proceeded against may, however, give evidence in proof that such 
certificate is incorrect, and thereupon the court may appoint a 
person skilled in testing petroleum to examine the samples to which 
such certificate relates, and to declare whether it is correct or 
incorrect (1). 

Any expenses incurred in testing any petroleum of such dealer 
under these provisions, on the conviction of the dealer, are deemed to 
be a portion of the costs of the proceedings against him, and must 
be paid by liim accordingly ; in any other event such expenses are 
paid by the local authority (1). 

1175. Any dealer who refuses to shov to any officer authorised by 
the local authority any place or any of the vessels in which petroleum 
in his posse.ssion is kept, or to give him such assistance as ho may 


c. 47), Sched. I. A modified form of apparatus is prescribed for testing 
some kinds of mixtures of petroleum; see note (f), infra. The fee for 
verification is such foe, not exceeding 5$., as the Boaid of Trade from 
time to time prescribes, such fees being paid into the Exchequer; the 
verification mark is to be approved by the Board of Trade and notified 
in the London Gazette (Petroleum Act, 1870 (42 & 43 Vict. c. 47), s. 3). 
The Order of the Board of Trade dated Ist .January, 1880 (Slat. II. & 0. 
Rev., Vol. X., Petroleum, p. 1), prescribed a fee of .5s., and its notice of the 
same date (ibid.) approved a maik. A model of the apparatus for testing 
petroleum is deposited at the Weights and Measures Department of the 
Board of Trade (see title Weights and Measures), which will, on pay¬ 
ment of a fee of 5s., cause to bo compaiod with such model and venfi^ 
any apparatus constructed in accordance with the statutory jirovisions 
which IS submitted for the purpose, and. if it is found correct will 
stamp it with the approved mark. An apparatus for t< sting petroleum 
purporting to be stamped with such mark is, until the contrary is proved, 
to be deemed to have been verified by the Board (Petroleum Act, 1879 
(42 & 43 Vict. c. 47), s. 3). 

(a) Petroleum Act, 18bl (34 & 35 Vict. c. 105), s. 11. 

(ft) For a list of the Petroleum Acts, see note (/), p. 670, ante. 

(t) See p. 570, ante. The provisions as to testing do not apply at all to 
carbide of calcium (Order in Council, 8th August, 1911, and, os regards 
petroleum mixtures, are modified in respect to (1) liquid mixtures; 
(2) viscous and sedimentary mixtures; and (3) solid mixtures. For 
viscous and some kinds of sedimentary mixtures a modified form of 
apparatus with a stirrer is prescribed, a model of which is deposited with 
-the Board of Trade (Order in Council, 7th May, 1907). ThePotroleum Act, 
1879 (42 & 43 Vict. c. 47), s. 3, in regard to verification and stamping 
(see note (/), p. 577, ante), is applied to such modified apparatus; see 
Petroleum Act, 1879 (42 & 43 Vict. o. 47), Sched. ^ • 

(k) It is a question of fact for the justices to decide whether in the testing 
by the offlcoif the statute has been sufficiently complied with {Beok v. 
Stringer (1871), L. R. 8 Q. B. 497). As to procedure before courts of 
summary jurisdiction, see title Magistrates, vol. XIX., pp. 689 el teg. ; 
compare pp. 367 et aeq., ante, and see p. 580, poet. 

(0 Petrolenm Act, 1871 (34 & 35 Vict. o. 105), s. 11. 
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require for examining them, or to give to such officer samples of 
such petroleum on payment of the value, or who wilfully ol^ructs 
the local authority, or any officer of the'local authority, incurs a 
penalty not exceeding .£20 (m). 

me. A court of summary jurisdiction on being satisfied by 
information on oath that any petroleum is being unlawfully kept, 
sent, conveyed, or exposed for sale within its jurisdiction at any 
place, whether a building or not, or in any ship (n) or vehicle, must 
grant a warrant empowering a person therein named to enter the 
place, ship, or vehicle, and every part thereof, and examine it 
and search for, and take samples of, any petroleum therein, and 
if any petroleum be found therein, which is unlawfully kept, sent, 
conveyed, or exposed for sale, to seize and remove and detain such 
petroleum, and the vessel containing it, until a court of summary 
jurisdiction has determined whether they are forfeited or not, 
and the proceedings for such forfeiture must be commenced forth¬ 
with (o) after the seizure (p). Any person so seizing(q) any petroleum 
is not liable to any suit for detaining it, or for any loss or damage, 
otherwise than by any wilful act or neglect during such detention (p). 

Any person who, by Innisolf or by anyone in his employ or acting 
by his direction or with his consent, refuses or fails to admit into 
any place occupied by or under his control any person demanding 
entrance in pursuance of tlie above-mentioned powers, or in any way 
obstructs or prevents any person in or from making any such search, 
examination, or seizure, or taking any samples, is liable to a penalty 
not exceeding i:20, and to forfeiture of all petroleum to which the 
Petroleum Acts (r) appl}^ which is found in his possession or under 
his control (a). 

1177 . AVhere a constable or any officer authorised by the local 
authority (i) has reasonable cause to believe that a contravention of 
the provisions as to hawking (c) is being committed in relation to 
any petroleum, he may seize and detain such petroleum and the 
vessels and carriage containing it, until a court of summary jurisdic¬ 
tion has determined whether there was or was not such a contraven¬ 
tion, and the provisions above mentioned relating to the search for 
and seizure of petroleum (d) apply to such constable and officer as 

(m) Petroleum Act, 1871 (34 & 35 Viet. o. 106), s. 12. As to legal pro¬ 
ceedings, see p. 580, post. 

(n) For definition, see note (e), p. 571, ante. 

(o) Tliat is, within a reasonable time {Thomas v. Nokes (1868), L. R. 

6 £q. 521 ; Thomas v. Nokes (1894), 58 J. P. 672). 

(p) Petroleum Act, 1871 (34 & 35 Viot. o. 106), a. 13. 

(f) The person exorcising the power of seizure may, during twenty-four 
hours thereafter, use the ship or vehicle, with its tackle,^ beasts, and 
accoutrements, for the purpose of removing the petroleum seized, on pay¬ 
ment of compensation, the amount of which, in case of dispute, is settle 
by the court before whom the forfeiture proceedings are taken (t5td.). 

(r) For a list of the Petroleum Acts, see note (/), p. 570, ante. 

(o) Petroleum Act, 1871 (34 & 35 Viet. c. 105), s. 13. As to legal pro¬ 
ceedings, see p. 580, post. * 

(6) As to the local authority, see p. 570,<mfe. As to the general powers 
of constables, see title Police, Vol. XXII., pp. 497 et seq. 

(e) For the provisions as to hawking, see pp. 676 et seq., ante. 

(d) The worw are and section 13 of the Petroleum Act, 1871 *' (34 Se 35 
yiot. 0 . 106); and see the text and note (q), supra. 
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if he were the person named in the warrant mentioned therein, and 
as if the seizure were a seizure in pursuance of these provisions (e). 

Sub-Sect. 6.— Proceedinge against Offenders. 

U78. All offences and penalties, and all money and costs directed 
to be recovered as penalties (/), may be prosecuted and recovered 
in manner provided by the Sutmnary Jurisdiction Acts iff). A court 
of summary jurisdiction must not impose a penalty exceeding £50, 
but it may impose that or any less penalty for any one offence, not¬ 
withstanding the offence involves a penalty of higher amount (A). 
No conviction or order may be quashed for want of form, or removed 
bv certiorari or otherwise, either at the instance of the Crown or of 
any private party, into any superior court (i). 

Srut. 12 .—Pleasure Boats. 

U79. An urban autliority, or a rural authority invested with 
urban powers in that behalf (yj), may license the proprietors of 
pleasure bouts and vessels (hereinafter referred to as “ pleasure 
boats ”), and the boatmen or other persons in charge therciof (herein¬ 
after referred to as “ Ixjatnuai ”), and may make bye-laws as to the 
numbering and naming of boats, the number of persons to bo 
carried, the mooring places, rates of hire, and the qualification and 
conduct of boatmen (f). 

U80. A local authority, where the enactment is in force (m), has 
extended powers as to licensing pleasure boats. 

(e) Petroleum (H.Twker8) Act, 1881 (44 & 46 Viet. o. 67), s. 4. 

{/) The conipeiis.atioii referred to in note {q), p. 579, ante, may be 
recovered m the Biiino way ag penalties (Petroleum Act, 1871 (34 & 35 
Viol. 0 . 105), 8. 13). 

{g) See title Magistkates, Vol. XIX., pp. 689 et aeg. The court of sum¬ 
mary jurisdiction, when hearing and determining an information or com¬ 
plaint, is constituted either of two or more justices in petty sessions sitting 
at a place appointed for holding petty sessions, or of one of the following 
magistrates sitting alone or with others at some court or other place 
appointed for the administration of justice : namely, the Lord M.ay‘>», or 
any alderman of the City of London, a metropolitan poUcc magistrate, a 
stipendiary magistrate, or some other officer or officers for the time being 
empowered by law to do alone or with others any act authorised to be done 
by more than one justice of the peace (Petroleum Act, 1871 (34 & 35 Viet, 
o. 106), s. 15); and seo title Magistbates, Vol. XIX., pp. 606, 667 ; com¬ 
pare pp. 367 et seq,, ante. 

(h) A .penalty exceeding $60 would he recoverable by indictment; see 
title Criminal Law and Procedijiib, Vol. IX., pp. 329 et seq. As to the 
exemption of a licensee charged with a contravention of me provisions 
as to hawking, ivhcre the actual offender is convicted, see p. 677, emte. 

(t) Petroleum Act, 1871 (34 & 36 Viet. c. 105), s. 15. As to certiorari, 
generally, see title Crown Practice, Vol. X., pp. 171, 172. 

. (k) As tp the investing of a rural authority with urban powers, see title 
Local Government, Vol. XIX., p. 332. 

(l) Public Health Act, 1875 (38 & 39 Viet. o. 66), s. 172. There are no 
means under tins enactment of compelling such proprietors to take out a 
licence; and a bye-law to that effect is ultra vires {Byrne v. Brown (1893), 
67 .T. P. 741).' Model bye-laws under this provision have been issued by 
the Local Grovernment Board. As to the making and confirmation of 
bye-laws, generally, see pp. 388 et seq., emte. 

(m) I.e., where thePnblu; Health Acts Amendment Act, 1907 (7 Edw. 7, 
•. 63), 8. 04, ip in force ; see pp. 364, 365, anti. For forms of licence, 'see . 
Euoyclopacdia of Forms and Precedents, Vol. XI., pp. 6, 8. 
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It may grant for any period, upon terms and eonditions, Sect. 12 

licences for boats used for hire and to the boatmen, at an annual PlsABore 

fee not exceeding 5s. for a pleasure boat and not exceeding Boris, 
la. for a boatman; and has power to suspend or revoke any 
licence, provided that the jJower is plainly set forth in the 
licence (n). Such a licence is not necessary for any bofi.t or vessel 
duly licensed under any regulation of the Board of Trade ( 0 ); but, 
where the enactment is in force (p), a pleasure lx)at may not be used 
for hire while it remains unlicensed by the local authority, or during 
the suspension of its licence (q). A greater number of passengers 
for hire than is specified in the licence must not be carried by a 
pleasure boat, and the name of the owner and the words “ Licensed 

to carry-persons ” must be painted on the pleasure boat (r). 

Offences are punishable by a penalty not exceeding 40s. (s). 

Any person aggrieved by the withholding, suspension, or revocation Appeal 
of a licence under the above provision may, upon giving twenty- 
four hours’ written notice to the clerk, appeal to a petty sessional auspenmon, 
court (a), held two clear days after such withholding, suspension, •or or revocation 
revocation ; and the court may make an order as it secs fit, and may licence, 
award costs, which are recoverable summarily ns a civil debt (b). 

Sect. 13 .—Public JAhrarics, Museums, (ipmvasiiims etc. 

Sub-Sect. 1.— In Geneial {(). 

U81. The powers of local authorities to provide and maintain General 
public libraries, public museums and gymnasiums, schools for power of locai 
science, and art galleries and schools for art, are mainly contained to provision'* 
in the Public Libraries Acts, 1892 to 1901 (d), in this section of the of mstitu- 
title frequently referred to collectively as “ the ]?ublic Libraries Acts.” 

(») Public Health Acts Amendment Act, 1907 (7 £dw. 7, c. 63), s. 94 

( 1 ). ( 2 ). 

( O ) Ibid., s. 94 (4). As to vessels licensed by the Board o£ Trade, see 
title Shipping and Navigation. 

(P) See note (»?»), p. 580, ante. 

iq) Public HeiUth Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 94 (3). 

(r) Ibid., 8. 94 (6). 

(g) Ibid., 8. 94 (6). As to legal proceedings, see pp. 367 et seq , ante. 

(а) See title Magistrates, Vol. XIX., p. 565. 

(б) Public Health Acts Ameudment Act, 1907 (7 Edw. 7, c. 53), s. 94 (7); 
and see title Magistrates, Vol. XIX., p. 609. 

(c) As to literary and scientitic institutions provided under the Idterary 
and Scientific Institutions Act, 1864 (17 & 18 Viet. c. 112), see title 
Literart and Scientific Institutions, Vol. XIX., pp. 195 et seq. 

As to the British Museum and National Gallery, sec ibid., pp. 210—215. 

(d) These Acts are the Public Libraries Act, 1892 (56 &, 56 Viet. 0 . 53), 
the Public Libraries (Amendment) Act, 1803 (56 & 57 Viet. c. 11), and the 
Public Libraries Act, 1901(1 Edw. 7, c. 19), and aie to be cuusti ued together 
(Public [iibraries Act, 1901 (1 Edw, 7, c. 19), s. 1). Certain additional powers 
as to museums are contained in the Museums and Gymnasiums Act, 

1891 (64 & 65 Viet. c. 22), which also confers powers as to the provision 
and maintenance of gymnasiums; see p. 588, pod. The Schools for 
Science and Art Act, 1891 (54 & 66 Viet. 0 . 61), laoilitatos the transfer of 
schools for science and art to local education authorities ; title Educa¬ 
tion, Vol. XII., p. 24. The Technical and Industrial Institutions Act, 

1892 (65 & 66 Viet. c. 29), facilitates the acquisition of land by institutions 
for promoting technical and industrial instruction and training; see title 
Education, Vol. XII., p. 121; and see p. 588, post. The Libraries Offences 
Act, 1898 (61 & 62 Viot. c- 53) (see p. 591, post), provides for the summary 
fiunishmcnt of offences in libraries and reading rooms. In addition to 
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1182. The Public Libraries Acts (e) are only applicable iu places 
where the Public Libraries Act, 1892 (/), has been adopted (^), and 
for the purposes of such adoption, and of such application generally 
where adoption has taken place, every urban district (h) and every 
rural parish (i) is a library district (k). The City of London is a 
library district (0, as is each of the metropolitan boroughs (m). 
Tlie Public Libraries Act, 1892 (/), must be adopted for an entire 
district or parish; it cannot be adopted for part of a district or part 
of a parish (n). 

1183. The Museums and Gymnasiums Act, 1891 (o), may be 
adopted for the City of London, any metropolitan (y?) or other 
borough, and any urban district by their respective councils (r/). 
The adoption may embrace the whole Act, or may be confined either 
to those parts of it which relate to museums or to those which relate 
to gymnasiums (q). 

Suh-Sllt. 2 .—Method of Adoi>tion of Acts. 

1184. In municipal boroughs and other urban districts the 
adoption of the Public Libraries Act, 1892(^'), is effected by a 
resolution of the urban authority, namely, the town council (?■), or 
the urban district council (a); in the City of London by a resolution 


tliese general Acts, many towns and districts have obtained special powers 
as to librancs, niusomns, and gyniriasumis under local Acts, which must be 
leferred loin considering any question that may arise in relation to these 
matters in such a place, and particularly in regard to the limitation of the 
charge upon the rates, as to which see p. 603, iwst. 

(c) See note (d), p. 581, ante. 

(/) 55 & 56 Viet. c. 53. 

\g) See title Local Goveunment, Vol. XIX., pp 257, 267. The Public 
Libraries Act., 1802 (56 & 56 Viet. c. 63), repealed a nutubor of earlier Public 
Libraries Acts, but provided that, whore those Acts had been adopted for 
any library di.strict, such adoption should be deemed to bo au adoption of 
the Public Libraries Act, 1802 (56 & 66 Viet. o. 63) ('ibid , s. 28) 

(h) By “ urban district ” is meant any municipal borough, including a 
county borough, and any urban district, as dcRiied by the Local Goi^em- 
ment Act, 1804, which is not a borough (Public Libraries Act, 1892 (55 & 66 
Viet. c. 63), 8. 27, as amended by the Local Government Act, 1894 (66 & 67 
Viet. c. 73)); and see title Local Government, Vol. XIX., p. 262. 

( i) A parish is a place for which a separate poor rat e is or can be made, 
or for which a separate overseer is or can be appointed (Interpretation Act, 
1889 (62 & 63 Viet. c. 63), s. 5); see till© Local Government, Vol. XIX., 
p. 236. , An urban pari.sh cannot of itself be a library district. 

(k) PubUo Libraries Act, 1892 (66 & 66 Viet. c. 63), s. 1. 

(l) Ibid., 8. 21 (1). 

(m) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 4 (4); see 
also title Metropolis, Vol. XX., p. 405. Generally, the provisions of the 
London Government Act, 1899 (62 & 63 Viet. o. 14), ss. 4, 31, 34, and of 

,the London (Adoptive Aols) Scheme, 1900 (see pp. 487, 488, ante), apply 
where the Public Libraries Act, 1892 (56 & 66 Viet. c. 63), was adopted 
before the appointed day. 

(n) As to the combination of areas, see pp. 684, 669, voat. 

(o) 64 & 66 Viet. 0 . 22. 

(p) Public Libraries Act, 1901 (1 Edw. 7, o. 19), s. 13. 

(q) Museums and Gymnasiums Act, 1801 (64 & 66 Viet. c. 22), g. 3. 

(r) Ibid.; Public Libraries (Amendment) Act, 1893 (56& 57 Viet. c. 11), 

B. 2 ; Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 6. 

(a) Museums and Gymnasiums Act, 1891 (64 & 65 Viet. o. 22), s. 3; » 
Public Libraries (Amendment) Act, 1893 (66 Ss 67 Viet. o. 11), s. 2. 
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of the Common Council {b); in n, metropolitan borough by a resolu¬ 
tion of the borough council (h); in a rural parish, whether having a 
parish council or not, by a resolution of the parish meeting (c). 

U86. In the cases of municipal boroughs, urban districts, the 
City of London, and metropolitan boroughs, the adopting resolution 
must be passed at a meeting of the council, and one month at least 
before tlie meeting special notice thereof and of the intention to 
propose the resolution must be given to every member of the 
council (d). The resolution should state the date upon which it is to 
have effect (c), and must be published by advertisement in local 
newspapers and otlierwise as prescribed ( f); and a copy of the 
resolution must be sent to the Local Government Board (g). 

In the case of a rural parish, the resolution of adoi)tion must be 
passed by the parish meeting in the manner prescribed by the Local 
Government Act, 1891 (/t), and a poll(i) taken if one is demanded by 
any parochial elector present at the meeting (k). If a poll is taken 
a simple majority of those voting is sufficient (k). If the resolution 
is negatived at the meeting and no poll is demanded, or if it is nega¬ 
tived by the result of the poll, no further proceeding may bo taken for 
ascertaining the opinion of the electors until the ex 2 )iration of one 
year at least from the day when the opinion was last ascertained (1). 

In all cases, notice of adoption must forthwith bo given by the 
library authority (»?) to the Local Government Board (»). 

1186. The adoption of the IMusenms and Gymnasiums Act, 
1891 (o), is effected in the same way and by the same formalities and 
procedure as the adoption of the Bublic Libraries Act, 1892 (p), 
in an urban library district (/j). 

(b) Public Libraries (Amendment) Act, 1893 (56 & 57 Viet. o. 11), s. 2 ; 
Public Libraries Act, 1901 (1 Edw. 7, o. 19), s. 13. 

(c) Local Government Act, 1894 (56 & 57 Viet. c. 73). s. 7 (1). This Act 
repeals (see ibid., a, 89, Sched. 11.) the provisions of the Public Libr-iries 
Act, 1892 (55 di 56 Viet c. 53), s. 3, as to tlie method of taking rhe opinion 
of the voters. As to the adoption of tho Museums and Gymnasiums Act, 
1891 (64 & 65 Viet. o. 22), sco the text, iii/nt. 

(d) A notice is duly given ii given in tlie mode iti wliich notices to attend 
meetings of the councU are usually given, and, if there is no such mode, if 
signed by tho clerk and delivered to the member or left at his usual or last 
known place of abode in England, or forwarded by post in a prepaid letter 
addressed to him at such abode (Public Libraries (Amendment) Act, 1893 
(66 & 67 Viet. o. 11), s. 3 (1)). As to the proceedings at the meetings of 
the authorities I’et'erred to in tho text,«««/«, see titles Local Government, 
Vol. XIX., pp, 278 ei seq., 314 et seq.; Metropolis, Vol. XX., pp. 427. 434 
et seq 

(e) Public Libraries (Amendment) Act, 1893 (50 Sz 67 Viet c. ll),s. 3 (2). 

if) For the method of publication, see tbid. 

(g) Ibid., B. 3 (3). As to the oonohisiveness of tho resolution, aee'ihid. 

B. 3 (4). 

(A) 66 & 67 Viet. c. 73; see title Local Government, Vol. XJX., p: 254. 

(i) See title Local Government, Vol. XIX., p. 260. 

(fc) Public Libraries Act, 1892 (55 & 56 Viet. c. 53), s. 3 (4). 

(l) Ibid., 8. 3 (5). , 

(m) See p. 684, post. 

in) Publio Libraries Act, 1901 (1 Edw. 7, o. 19) 9. S. 

(o) 54 & 55 Viet. o. 22. 

(p) 65 & 68 Viot. c. 63. 

(q) Museums and Gymnasiums Act, 1891 (54 55 Viet. c. 22), s. 3, 

i(2) (51: and see p. 582 ante. 
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Htru-Stx3r. 3 .—Comhinaiioti of Antlioritm. 

1187. Where the Public Libraries Act, 1892 (r), has been or is 
about to be adopted in any library district, neighbouring parishes 
may be annexed (s) to the district and form part of it for the pur¬ 
pose of the Public Libraries Act (t). For such annexation the consent 
of the voters (u) in the pariah to be annexed, and the consent of the 
library authority of the annexing district, are necessary (a). 

1188. Where neighbouring parishes have adopted the Public 
Libraries Act, 1892 ( 6 ), their several councils or, where there are no 
parish councils, parish meetings, as the case may be(c), may 
agree to combine for a period for carrying the Public Libraries 
Acts (d) into effect, and may make agreements as to the proportion 
of the expenses of their execution which is to be borne by each of 
them (e). They may ".Iso agree that on the termination of an 
agreement an adjustment shall be made, and as to the mode of 
adjustment; and if a dispute arises the adjustment must, on the 
application of one of the parties, bo made by an arbitrator appointed 
by the Local Government Boaid (/). 

Where for two or more neighbouring urban districts the Public 
Libraries Act, 1892(?;), is adopted, the library authorities (< 7 ) may 
agree to combine for any period to execute the Public Libraries 
Acts (rf) and to defray the expenses in agreed proportions. The 
authorities may appoint a joint committee, who will have all the 
powers of a library authority except power to borrow (g). 

Sum-Skct. 4 .—Powers and Ihitiea of Library Authorities. 

1189. When the Public Libraries Acts {d) are adopted in any 
district, their execution is entrusted to the “ library authority ” (/i). 
The library authorities are:—in an urban district and in a borough, 
the “ urban authority,” that is to say, either the urban district council 
or the mayor, aldermen, and burgesses of the borough acting by the 
council (i) ; in cases where a parish has been, for the purposes of 

(r) .55 & 58 Viet. c. 63 
(») Ibid., 9 . 10. 

(f) See note (d), p. 681, ante. 

(tt) For the meaning of “ voter,” sde note (k), p. 685, post. 

(a) Public Libraries Act, 1892 (55 & 66 Viet. o. 53), s. 10. In a library 
district which has not adopted, but is only contemplating the act of 
adoption, there is no “library authority.” The consent of the council, 
wliich would be the “ library authority ” if the contemplation resulted in 
adoption^ would probably bo held sufficient. 

(b) 65 & 66 Viet. c. 53. 

( 0 ) As to what parishes have councils, and what parishes have meetings, 
see title Local Government, Vol. XIX., p. 239. The power to combine 
is given by the Public Libraries Act, 1892 (65 & 66 Viet. 0 . 53), s. 9. 

(d) For a list of tho Public Libraries Acts, see note (d), p. 681, ante. 

’ («) The consent of the parish meeting would in every case be ucoessaiy in 
respect of the expenses (Local Government Act, 1894 (60 & 67 Viet. 0 . 73), 
s. 7 (3)). As to the execution of documents by parish councils and parish 
meetings, see ibid., ss. 3 (9), 19 (11); title Local Government, Vol. XIX., 
pp. 241, 266. Separate rates would be raised in the combining parishes. 

(/) Public Libraries Act, 1892 (66 & 50 Viet. c. 63), s. 24. As to 
agreements to share expenses, see p. 589, post. 

(g) Public .Libraries (Amendment) Act, 1893 (66 & 67 Viet. c. 11), a. 4. 
As to “ libraw authorities,” see the text, infra. 

(h) Public Libraries Act, 1892 (66 & 56 Viet. c. 63), s. 4. e 

(t) Ibid.; Public Health Act, 1875 (38 & 39 Viet. 0 . 66),s. 6. In urbai} 
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the Public Libraries Acts O'), annexed to an urban district, the eonnoil 
of that parish if it has a council, or the parish meeting, if the 
parish h^s no council, must appoint not more than six com¬ 
missioners, who, with the council of the urban district or borough, 
form the library authority of the parish and district taken 
together (A); in single rural parishes, the parish council (/), or, if 
there is no parish council, a body of not more than nine commis¬ 
sioners (»i) appointed by the parish meeting (a); in combined rural 
parishes with parish councils, a joint committee of the councils (o ); 
in combined rural parishes without parish councils, the commis¬ 
sioners appointed by the combining parishes, who form a single 
body (p); in metropolitan boroughs, the borough council (j); and 
in the City of London, the Common Councilor). 


districts the urban authority is tJie authority to carry out the Museuraa 
and Gyrnnasiuras Act, 1891 (64 & 56 Viet c, 22); see iftid., s. 4. 

(j) See note (d), p. 581, ftnte 

(Jc) Public Libranca Act, 1892 (55 & 60 Viet. c. 53),s. 10; Local Govern¬ 
ment Act, 1894 (60 & 67 Viet. c. 73), s. 7 (5), (7). 'Hie law on this matte!' is 
clear where there is a parish council in the annexed parish. Where there 
is not one it is assumed that the parish meeting would, under ibid., s. 7 (1), 
have the power and duly of appointing the commissioners to sit and act as 
members of the joint library authority. The eornmissioners appointed by 
parish meetings must, when appointed, divide themselves into three classes. 
Of those oue-third retire yearly, and tJieir places are flUed by other persons 
chosen by the paiish rouricil or, if there be no parish conncil, by the parish 
meeting (ibid., s. 6(2) ; varied by the Local Government Act, 1894 (56 & 67 
Viet, c 73), ss. 6 (1), 19(4)). Cuiiimis.sioncr8 must be voters (t.c., parochial 
electors) Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. 9; see titles 
Electio.ns, Vol. XII, p. 191; Locvl Goveunmunt, Vol. XIX , p. 242) 
m the district, or persons who, though not voters, would, if the district 
were a rural parisli havi'ig a parish council, be qualified for election as 
parish councillois (see title Locai, Goveunmunt, Vol. XIX., p. 241), and, 
as long as they are so, may, when they retire, be elected afresh (Public 
Ijibrancs Act, 1892 (56 & 66 Viet. o. 63), ss. t» (1), 6 (3); Public Libraries 
.let, 1901 (1 Edw. 7, c. 19), s. 2 (1)). As to disqualification for election, 
see ibid., s. 2 (3); title Local Govebnmunt, Vol. XIX., pp. 264, 265. 
Casual vacancies are filled by appointment by the parish council or parish 
meeting ; but persons appointed to fill casual vacancies only sit so long as 
those whom they replace, w ould have sat (Public Librancs Act, 1892 
(56 & 66 Viet. c. 63), s. 6 (4)). The commissioners meet at least once a 
month; but they may be summoned to a special meeting by any com¬ 
missioner who gives to all the others three clear days’ notice specifying the 

S ose of the special meeting. The quorum is two (ibid., s. 7). All pro¬ 
ngs and orders of the commissioners must be entered in books kept for 
the purposes and signed by at least two commissioners. Proceedings and 
orders so signed may bo produced and read as evidence of their contents 
in any judicial proceeding (ibid., s. 8). 

({) Local Government Act, 1894 (06 & 67 Viot. o. 73), 9. 7 (7). 

(m) As to the commissioners, sec note (k), sujira. 

(n) Public liibraries Act, 1892 (66 & 56 Viet. c. 53), s. 6; varied by Local 
Government Act, 1894 (56 & 67 Viot. c. 73), s. 19 (4). 

(o) Local Government Act, 1804 (56 & 67 Viet. c. 73), ss. 7 (6), (7), 67. 
Where not all the parishes have councils, the parish meeting of a parish 
without a council might have conferred upon it the power of a council to 
appoint members of a joint committee (ibid., s. 19 (10)) ; see title Local 
Government, Vol. XIX., pp. 240, 268. 

(p) Public Libraries Act, 1892 (56 & 60 Viot. o. 63), s. 9 (2). More than 
six oommissioDors may not be appointed by each parish (ibid.). 

(q) London Government Act, 1899 (02 & 03 Viot. c. 14), s. 4 (2). 

(f) Public Libraries Act, 1892 (65 & 60 Viot. c. 63), s. 21. 
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Sbot. 18. 1190. For the purposes of acquiring and holding property as, 

Public and carrying out the duties of, a Ubrarj' authority, the commis- 

Llbraries, sioners appointed by a parish meeting are constituted bodies 

Mnseums, corporate by the name of the “ Commissioners for Public Libraries 

Oymna- Museums for the parish of -with perpetual succession 

slums etc. common seal, and with power to acquire and hold lands for 

Constitution the purposes of tlie Public Libraries Acts («) without any licence in 

of eonimis. mortmain it). 

Bioncrs. 

Provision 1191. Subject to a certain and fixed limit of expenditure («), 
of libraries, tho library authority (r) may provide public libraries, public 

Miencrund" * museums, scliools for science, art galleries, and schools for art (a); 

art schools, and where any such institution has thus been established tho library 
authority may establisli in connection therewith any other such 
institution williout taking further proceedings with respect to 
adoption {h). 

Acquisition 1192. Fov the purpose of such provision the library authority 
andappiica- may purchase and hire land, and erect, take down, rebuild, alter, 
f , I j[juildingB, and fit up. furnish, and supply such 

buildings with all requisite furniture, litiings, and conveniences (c). 

The Lands Clauses Acts (tZ), with the exception of tlie provisions 
relating to purchase of land otherwise than by agreement, are 
incorporated with the Public Libraries Act, 1892 (c). The result of 
the excei)tion is that a library authority can acquire land by ag) ce- 
ment only, and has no power to compensate owners of other lands 
injuriously affected by land being purchased and used for library 
purposes (/). Land purchased under tho statutory powers is not 
thereby freed from any restrictive covenants to which it may be 
subject (fl). 

1193. A library authority, if it is an urban district council, may, 
tion ofiand with the consent of the Local Government ]3oard, appiopriate for 

held by urban * 

authority. 

(«) For a list of the Public Libraries Acts, see note (d), p. 681, ante. 

(t) Public Libraries Act, 1892 (56 & 66 Viet. c. 63), s. 5 (2). /.a to 

licence in. mortmain, see title Corpokations, Vol. VIII., pp. 367 ef «eg. 

(u) See I). 693, post. 

(v) See p, 584, ante. 

(a) Public Libraiies Act, 1892 (56 & 66 Viet. c. 63), s. 11 (1). 

(b) Ibid., ft. 11 (2).. 

(c) Ibid., B. 11 (1). All real or personal property acquired, purchased, or 
given for the ])urpoBes of the Public Libraries Acts (for a list of which sec 
note (d), p. 581, (ihle) is vested in the library authority (Public Libraries 
Act, 1892 (66 & .16 Vict. c. 63), s. 14). As to purchase of laud for a public 
library, see the text, tnfra. 

(d) 1846 (8 A 9 Vict.c. 18); 1860 (23 & 24 Vict. c. 106 ); 1869 (32 & 33 
Vict. c. 18); 1883 (46 & 47 Vict.c. 15); 1895 (68 & 59 Vict. c. 11); see 
'titles Comfut.!=ory Purchase of Land and Compensation, Vol. VI., 
pp. 1 ei sea., 16 ct seq. ; Sale of Land. 

(«) Public Libraries Act, 1892 (66 & 60 Vict. o. 63), s. 12 (1). 

(/) Ferrar v. London Sewers Commissioners (1869), L. B. 4 Exch, 227. 

(g) SeeJffirl*?/ v. Harrogate School Board, [1890] 1 Ch. 437, C. A., whore, 
although the l.ind was acquired by agreement under the Lands Clauses 
Acts, we operntiou of the Lands Clauses Consolidation Act, 1845 (8 & 9 
Vict. 0 . 18), 6. 68, was not excluded by the terms of the incorporating 
enactment; and see,generally,titles Landlord and Tenant, Vol. XVIII., 
pp. 616 et seq.; Peal Property and Chattels Peal. o 
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the purposes of the Public Libraries Acts(fe) any land which ia 
vested in it(i). 

1194. A library authority may also receive land by way of gift, 
sale, or exchange, from persons who own land for ecclesiastic^, 
parochial, or charitable purposes; and such persons are authorised 
to grant or convey lands, not exceeding one acre in any one case, to 
the library authority accordingly (A:). 

The grant or conveyance of such property is only permitted 
subject to certain conditions: thus, the consent of the Ecclesi¬ 
astical Commissioners (1) is required to the grant or conveyance of 
ecclesiastical property; the consent of the board of guardians (m) 
of the union which includes the parish to wliich the parochial pro¬ 
perty belongs is required to the grant or conveyance of parochial 
property; and the consent of the Charity Commissioners (n) is 
required to the grant or conveyance of charitable property (o). 

119f If, in or near a library district, there ia a library established 
or maintained out of funds subject to the jurisdiction of the Charity 
Commissioners (n), the library authority of that district may, with 
the consent of the voters (p) therein, make an agreement with the 
governing body of the library by which the inhabitants of the library 
district may have the benefit of the use of it; but if the governing 
body objects to, or fails to enter into, such agreement, or is unable, 
for want of powers, to do so, the Charity Commissioners or Board 
of Education (</) may, if they think lit, liecoine parties to such an 
agreement on behalf of the governing body(r). 


{h) For a list of tho Public Libraries Acts, ace note (d), p. 581, ante. 

(i) Public Librurics Act, 1892 (66 & 66 Yict c. 63), a. 12 (2). 

lie) Ibid., s. 13 (1). 

({) As to tlio Ecclesiastical Commissioners, sec title EcoLnsiASTiCAL 
Law, Vol. XL, pp. 794 et seq. 

(m) As to the boards of guardians, see title Pook Law, Vol. XXII, 
pp. 630'et seg. 

(») As to the Charity Commissioners and their jurisdiction, see title 
Chakities, Vol IV., pp 302 ei seq. 

( 0 ) Public Libraries Act, 1892 (65 & 66 Viet. o. 53), s. 13 (2). Such 
land may be held without any licence in mortmain. In the cose of lauds 
belonging to an educational charity, the consent of the Board of Education 
is required in place of that of the Charity Commissionci.ssee titles 
Charities, Vol. IV , p. 223 ; Education, Vol. XII., pp. 99 et seq. 

ip) Public Libraries Act, 1892 (65 & 66 Viot. c. 63), s. 16 (2). This con¬ 
sent is given, in urban districts, not by the voters, but by the urban autho¬ 
rity (Public Libraries (Amendment) Act, 1893 (66 & 67 Viet. c. 11), s. 2). 
In rural parishes the consent must be given by tho voters on a poll taken 
according to the provisions of the Local Government Act, 1894 (66 & 67 
Viet. c. 73); see ibid., s. 7 (2); and see title Local Government, 
Vol, XIX., p. 260. Every person who is a parochial doctor within tho 
meaning of the Local Government Act, 1894 (66 & 57 Viet. o. 73), is a 
voter for this purpose (Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. 9). 

iq) In the case of a library supported by the funds of «n eduoational 
charity, the Board of Education, which has sneceeded to the duties of the 
Charity Commissioners in regard to these charities, must be substituted for 
the Commissioners in this provision ; and see titles Charities, Vol. IV., 
p. 223; Education, Vol. XII., pp. 99 et seq.; and see ibid., p. 13, note («}. 

• (r) Publie Libraries Act, 1892 (65 & 66 Vict. o. 63), 8.16 (2). 
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PuBiJc Health ahd Local Administbatioh. 

1196. Where the Museums and Gymnasiums Act, 1891 («), has 
been adopted (t), the local authority may provide or maintain 
museums for the reception of local antiquities or other objects of 
interest, and gymnasiums with all the usual apparatus, and may 
erect buildings and do all things necessary for the provision and 
maintenance of museums and gymnasiums (a). 

1197. If the Museums and Gymnasiums Act, 1891 (6), has been 
adopted, either wholly or so far as relates to museums only, in the 
area of an urban library autliority, that authority may appropriate 
for the purpose of that Act (?>) any museum provided under the 
Public Libraries Act, 1892 (c). If this is done, the appropriated 
museum is, after such appropriation, maintained, so far as it is not 
supported % the fees taken and charges made (d), out of the general 
district rate (c), and not out of the library rate (/). 

U98. An authority which has adopted the Museums and Gym¬ 
nasiums Act, 1891 (< 7 ), may acquire land for the purposes of that 
Act as if for the purposes of the Public Health Act, 1875 (h), but 
only by agreement (i). With the consent of the Local Government 
Hoard the authority may appropriate for such purposes any land 
which is vested in it or at its disposal (!•). 

1199. A library authority, whether an urban council or not, may, 
with the consent of the Local Government Board, sell any land 
vested in it for the purposes of the Public Libraries Acts (1), or 
exchange it for land better adapted for such purposes; and the 
moneys derived from a sale or exchange may be applied in or 
towards the purchase of other land better adapted fo(r such pur- 
jioBes, or may be applied for any purpose for which capital money 
may be applied (m). 

Houses, buildings, or lauds .so vested in the library authority 
which are not at the time of lotting required for such purposes 

(s) C4 & 55 Viet. c. 22. 

(t) Adoption can be effected in cities, borough and urban distriois ; 
see p. 684, ante. As to adoption for partial purposes only, see p 683, 
ante 

(а) Museums and Gymnasiums'Act, 1891 (64 & 55 Viet. c. 22), s. 4. 

(б) 64 & 65 Viet. c. 22. , 

(o) 55 & 66 Vict. 0 . 63; see Public Libraries Act, 1901 (1 Edw. 7, o. 10), 
B. 7. 

(d) See p. 690, post. 

(e) Museums and' Gymnasiums Act, 1891 (64 & 66 Viet. o. 23), s. 10 (2) 
Bee p. 380, ante ; title Rates akd Rating. 

(/) As to the library rate, see pp. 592 et seq., post. 

\q) 64 & 65 Vict c. 22; see p. 584, ante ; and see note ((). supra. 

(A) 38 & 39 Vict. c. 55; see titles Compolsout Puhohase op Land 
AND Compensation, Vol. VI., p. 163 ; Sale op Land. 

(t) Museums and Gymnasiums Act, 1891 (64 & 56 Vict. o. 22), s. 11 (1 

(fe) Ibid.t a. 11 (2) For the provisions of the Schools for Science and Art 
Act, 1891 (64 & 65 Vict. o. 61), see title Education, Vol. XII., p. 24. For 
the piovisioiu) of the Technical and Industrial Institutions Act, 1892 
(56 & 66 Vict. c. 20), as to the taking and holding of land by technical and 
industrial institutions, see title Education, Vol. 121. 

(Z) For a list of the Public Libraries Acts, see note (o), p. 581, ante. 

(wi) Subject to approval by the Local Government Board (Publio 
Libraries Act, 1892 (56 Sc 66 Vict. o. 63). s. 12 (3) ). 
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may be let, and the rents and profits thereof must 1)6 applied to s*ct. is. 
such purposes (n). Public 

1200. If it appears to a local authority (o) that a museum or Museiuus', 

gymnasium which has been established (p) for seven years or Gymoa- 
upwards is unnecessary or too expensive, it may sell it, with the siiuns etc. 
consent of the Local Oovenuuent JJoard, for the best price reason- _ "~~T. . 

ably obtainable (q). Tbo proceeds of such sale are applicable 

towards repaymeiii of money borrowed for the purpose of the mnLutn or 
museum or gymnasium (r), and, so far as not required for such (rymnasiuio. 
repayment, may be applied to any purpose, approved by the Local 
Government Board, to which capital moneys are properly ai)pli- 
cable (s). 

1201. The general management, regulation, and control of the liPKniation 
libi'ary, museum, art gallery or school, as tbe case may be, is 

vested in and exercised by the library authority (t). The only general UKfpobiio^ 
restriction imposed upon its powers of management is that it may Libraries 
not mako any charge for admission to a library or museum,* or 
for the use of a lending libiMry if tbe person using such lending 
library is an inhabitant of the library district (u); but the library 
authority may cliargo for the use of tJio lending library by persons 
who are not inhabitants of the district (/;). The librai’y authority 
may provide in any building under its control books, newspapers, 
maps, and specimens of art and science (e), pay for bookbinding and 
repairs, appoint and dismiss salaried oflicois and servants, and 
make regulations for tho safety and use of the library, and with 
regard to admission thereto (d). 

1202. An agreement may be made by tho authorities of any two Agreemonts 
or more library districts to share the expense of the purchase, 
erection, repair, and maintenance of a single library, in agreed to usw 
portions and for a specified period, and such agreement may of single 
include arrangements as to the management and use of the library, library, 
and as to the hire, interchange, and use of books and newsiiapers 


(n) Public Libraries Act, 1892 (55 & 66 Viet. c. 63), s. 12 (4). 

(o) I.e., au authority which has adopted tho Museums and Gyianasiiims 
Act, 1891 (54 & 65 Viet. o. 22 ); soo p. 584, ante. 

(p) Under the Museums and Gymnasiums Act, 1891 (54 Sc 66 Viet. 

0 . 22); see p. 584, ante. ' 

(g) Museums and Gymnasiums Act, 1891 (54 & 65 Viet. o. 22), s. 12 (1). 

(r) As to borrowing, sec p. 694, post. 

(#) Museums and Gymnasiums Act, 1891 (64 Sc 66 Vict. c. 22), s. 12 (2). 

It) Public Libraries Act, 1892 (66 Sc 56 Vict. c. 63), s. 15. Urban libraiy 
authorities may severally appoint committees to exercise all or any oC their 
library powers {ibid., s. 16 (3)). 

(a) Ibid., s. 11 (3). As to charges allowed by Uie Museums and 
Gymnasiums Act, 1891 (64 Sc 56 Vict. c. 22), see p. 600, post. 

(b) Public Libraries Act, 1892 (66 Sc 66 Vict. o. 53), s. 11 (3). Tho 
library authority may grant such use free of charge if it tf^inks fit. 

(c) Ibid., 8 . 16 (1). 

(d) Ibid., B. 15 (2). This is subject, of course, to the statutory obligation 
to admit readers and students free. The regulations require no ooufirma- 
tion or approval. As to the bye-laws whmh may be made by libraiy 
authorities, see p. 691, post. 
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belonging to one or other of the parties to the agreement (e). A 
similar agreement may also be made to provide for the sharing of 
expenses and management of a museum, school for science, art 
gallery, or school for art (/). 

Any such agreement may be made by a metropolitan borough 
council (ff), and, in the City of London, by the Common Council (h). 
In neither case is the consent of the voters (i) necessary to sanction 
the arrangement (k). 

1203. An urban authority may appoint and pay officers and 
servants for a museum or gymnasium provided under the Museums 
and Gymnasiums Act, 1891 (1), and may employ and pay instructors 
in connection with a gymnasium (m). 

A museum so provided must be open to the public for at least 
three days in each week free of charge (?t). Subject to this, the 
urban authority may admit any person or class of persons thereto 
for payment, and may lend the museum or a room in it, either 
gratuitously or for payment, for any lecture or exhibition or for 
any purpose of education or instruction (.-1. Such special admis¬ 
sion may be granted with or without payment as directed either by 
the urban authority, or, with the authority’s consent, by the person 
to whom the museum or room is lent (o). 

A gymnasium so provided must be open to the public for two 
hours at least on five days in the week(p). Apart from this, the 
urban authority may admit pensons, or classes of persons, to the 
gymnasium for a fee, or may grant the exclusive use of it to any 
person or body of persons for gymnastic exercises for not more 
than two hours in each day, on such terms as to payment and 
otherwise as it thinks fit^j). 

The urban authority may, for not more than six consecutive 
days, and not more than twenty-four days in any year, close the 
gymnasium for use as a gymnasium, and grant the use tliereof to 
any person, either with or without charge, for any lecture, e-\hibi- 
tion, public meeting, entertainment, or oLher public purpose. On 
such occasions a foe inay be charged, fixed either by the authority 


(e) PubUo Libranes Act, 1901 (1 Edw. 7, c. 19), a. 5 (1). 

(/) Ibid ., B. 6 (2). 

(ff) By ibid., a. 13, metropolitan borough councils are declared to be 
“ urban authoriti” for the purpose of the Public Libraries (Amendment) 
Act, 1893 (66 & 57 Vict. c. 11), and are therefore, it is submitted, urban 
au^onties for the purpose of the Public Libraries Acts (see note (d), 
i». 681, (inie) generally, since the Acts are to be construed as one ; see also 
Jjondon Government Act, 1899 (62 & 63 Viet. o. 14), s. 4 (2), (4). 

(b) PubUo Libraries (Amendment) Act, 1893 (66 & 67 Viet. c. 11), s. 2; 
PubUc Libraries Act, 1901 (1 Edw. 7, o. 19), s. 13. 

(i) As to the meaning of “ voters," see note (k), p. 685, ante. 

(A;) Public Idbraiies (Amendment) Act, 1893 (66 & 67 Vict. c. 11), s. 2 
(t.), (ii.;. 

(l) 64 & 55 Vipt. c. 22. As to such provision, see p. 688, ante. 

(m) Museums and Gymnasiums Act, 1891 (64 dc 66 Viet. o. 22), s. 9. 

(u) Ibid., s. 6. 

(o) Ibid. 

(p) Ibid., 8 . 6 < 1 ). 

(«) Ibid., a. 0 ( 2 ). 
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or, with its consent, by the person to whom the exclusive use ie 
granted (a). 

The urban authority may, on giving a fortnight’s notice, close the 
museum or gymnasium for repairs (h). 

Sub-Sect. 5.— Bye-lawa and Oj/ciKm. 

1204. In addition to the general powers of regulation (c) given to 
library authorities, they may make bye-laws (d) for the use and 
management of any library, museum, art gallery, or school which, 
by virtue of the Public Libraries Acts (e), is under their control (/). 
Such bye-laws must be confirmed by the Local Government Board (< 7 ), 
although the general regulations made for management of public 
libraries (/i) do not require any confirmation or aijproval. The 
bye-laws may bo framed so as to regulate the use of such institu¬ 
tions and their contents, to protect them from injury, destruction, 
or misuse, to require guarantees from persons using such institu¬ 
tions against the loss of or injury to any books or other articles, and 
to enable ollicers of the library authority to remove any person who 
commits any breach of the Libraries Offences Act, 1898 (i), or of the 
bye-laws (A.). 

1205. Offences against the bye-laws may be prosecuted and 
penaltie.s recovered (l) in the manner provided by the Summary 
Jurisdiction Acts (w). 

A penalty of not more than 40»., recoverable summarily, is 
imposed (n) for certain offences committed in any library, museum, 
art gallery, or art or science school established under the Public 
Libraries Acta (o). The acts prohibited, which to bo punishable must 
be done “ to the annoyance or disturbance of any person using ” such 
an institution, are: (1) behaving in a disorderly manner; (2) using 
violent, abusive, or obscene language; (3) betting or gambling; 

(a) Museums and Gymnasiums Act, 1801 (64 & 66 Viot. c. 22), s. 6 (3). 

(b) Ibid., s. 8. 

( 0 ) See p. .689, ante. 

Id) Public Health Act, 1876 (38 & 39 Viet. c. 66), 88. 182—186 (see up. 388 
et aeq., ante), apply to such byc-la\v.s (Public Libraries Act, 1901 (1 Edw. 7, 
c. 19), s. 3 (2)). 

(e) For a list of the Public Libraries Acts, see note (d), p. 581, ante. 

(/) Public Libraries Act, 1901 (1 Edw. 7, 0 . 19), s. 3 (1). 

Iq) See note (d), aupra ; model bye-laws have been framed by the Local 
Government Board. 

(A) Aa to such regulations, see p. 589, ante. 

(i) 61 & 62 Viet. c. 63. 

(fc) Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. 3 (1). As to the use of 
library books by persons suffering from an infectious disease, see Public 
Health Acts Amendment Act, 1007 (7 Edw. 7, c. 63), s. 59, and p. 461, ante. 

(l) Public Libraries Act, 1901 (1 Edw. 7, 0 . 19), s. 3 (3). 

(m) See title Magisthates, Vol. XIX., pp. 580 et aeq As to definition 
of the Summary Jurisdiction Acts, see the Interpretation Act, 1889 (52 
& 63 Viet. c. 63), s. 13 (10). 

(») Libraries OSences Act, 1898 (61 & 62 Vi t. 0 . 53), s 2. 

( 0 ) For a list of the Public Libraries Acts, see note (d), p. 681, ante. By 
the Public Libraries Act, 1901 (1 Edw. 7, 0 . 19), s. 4, the operation of the 
Libraries Offenoes Act, 1808 (61 & 62 Viot. 0 . 63), is extended to » library, 
museum, art gallery, or school provided under the Public Libraxias Act, 
1862 (56 & 66 Viet. 0 . 63). 
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(4) persisting, after proper warning, in remaining in suoh an institu¬ 
tion beyond the hours fixed for closing it (a). 

1206. Museum and gymnasium authorities (b) may make regu¬ 
lations (c) for fixing the times at W'hich a museum or gymnasium 
shall be open free to the })ublic; for facilitating the use of a museum 
by students; for regulating the use of a gymnasium by classes or 
otherwise, and fixing fees for such use; for fixing the conditions 
on which a museum shall be lent for a special purpose ; for deter¬ 
mining the duties of the instructor, officers, and servants in 
connection with the museum or gymnasium; and, generally, for 
managing the museum or gymnasium (d). Those authorities may 
also make bye-laws for regulating the conduct of those who use the 
museum or gymnasium nnd for the removal of any person who 
infringes such bye-laws (r). 


Suis-SkC'J'. fi —.ffarpensM. 

1207. The expenses incurred hy a lihrary authority in execution 
of the Public Libraries Acts (/) or incidental thereto (//) may bo 
defrayed in an urban district, other than a borough, out of the 
general district rate, or out of the improvement rate (/t), or out of a 
separate rate made, assessed, and levied in like manner as a general 
district or improvement rate (i). 

In a municii)al borough such expenses may be paid out of the 
borough fund or borough rate or out of a rate made, assessed, and 
levied in the same manner as the borough rate (i). 

In rural parishes such expenses may be paid out of a rale raised 
with and as part of the poor rate; hut in such case persons assessed 
in respect of lands used as arable, meadow, or pasture ground 
only, or as woodlands or market gardens, or nursery grounds are 
allowed two-thirds of the sum assessed on them in respect of those 
lands for the 25urposes of the Public Libraricis Acts (k). 

Where a parish or [jart of a parish is annexed to a library district (1), 


(a) Libraries Offences Act, 1898 (61 & 62 Viet. c. 53), s. 2. 

(ft) As to such authoiities, soo pp. 584, 583. tmle, 

(o) These require no confirmation ; compaie nolo (d), p. 388, ante. 

(d) Museums ami Gymnasiums Act, 1891 (54 & 66 Viet. c. 22), s. 7 (1). 

(e) The> Public Health Act, 1876(38 & 39 Viet. c. 65), ss. 182—186, and 
any Act extending*or amending them (see pp. 388 et m/., ante), apply to 
these bye-laws (Museums and Gymnasiiuus Act, 1891 (64 & 66 Viot. 
c. 22), s. 7 (2)), ^vbicb must be confirmed by the Local Government 
Board. 

(/) For a list of the Public Libraries Acts, See note (d), p. 681, ante. 

' (o) Including llie cost of talcing the opinion of voters (see p 683, ante) 
in districts where ibis step may be necessary (Public Libraries Act, 1892 
(65 & 66 Viet. c. 53), s. 18 (1)). 

(ft) Ibid. ; Public Iloalth Act, 1876 (38 & 39 Viet. o. 66), s. 207; see 
9.381, ante. As to the making of rates, see title Bates arm Bating. 

(*) Public LibraiiLS Act, 1892 (55 & 56 Viet. c. 63), s. 18 (1). 

(ft) Ibid.i 8. 18 (1) (c). Orchards and allotments are not given this allow- 
buce. As to the pour rate, see title Bates and Bating. 

(1) PubHo Xabranes Act, 1892 (65 & 56 Viot. o. 63), s. 10. As to snob 
xanexatiou, tee p. 684, ante. 
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it must defray its share of the expenses as if it were a separate ib. 

library district (?«). Pablic 

In metropolitan boroughs such expenses are “expenses of a Libraries, 
borough council”(a), and are therefore, subject to the provisions of B^seums, 
any scheme, payable out of the general rate of the borough (o). If 

the adoption (p) is in force only in a part of a borough, such , _ ‘ 

expenses arc payable out of a rate levied in that part as an additional in metro- 
item in the general rate of the borough (q). 

In the City of London such expenses, including all expenses 
incurred in ascertaining the opinion of tho voters (o), are paid out of London^ 
of the general rate levied by the Common Council (&). 

1208. With regard to all such rates, except that levied in the Limitation 
City of Loudon (e), no rate or addition to a rate may ho levied for 
the purposes of tho Public Libraries Acts (d) for any one financial ol'puWic 
year in any library district to an amount exceeding one penny in the i.ibrarie* 
pound (c). If some of the ratcablo hereditaments in a library district 
are unoccupied, and therefore not liable to pay rales, the total sutn 
to be raised must not exceed that w'hich can be obtained by levying 
a penny rate on those remaining rateable hereditaraonts in res 2 >ect 
of which rates can lie actually levied (c). 

Adoption (J') may be effected subject to a condition that the rate 
or addition to a rate levied to meet such exjienses shall not exceed 
one halfpenny, or shall not exceed three fiivibings, in the pound. 

Where such a condition is matlo jiroviding for a liulfpeniiy rate, it 
jiiay be altered afterwards so as to allow a rate of three farthings, or 
it may be removed ; if the limitation is lixed at three farthings, it 
may be removed (q). 

Resolutions to imjiose, alter, or remove, any limitation on the Uosointion* 
rate to be levied are passetl in an urban district by the urban council 
and in a borough by the borough council {It). With reg.ii-d to rural lemoVe 
parishes, tho opinion of the voters («) on these qiiesiions must be limitation 
uscortaiued if any ten of them by a written requisition ask the 
library authority to ascertain it (i). If tho library districts are for 

(m) Public Libraries Act, 1892 {55 ifc 56 Vict. c. Gl>), s. 18 (3). 

(n) This follows, it is assumed, from the provision of the London Ifovcrn- 
ment Act, 1899 (62 & 63 Vict. o. 14), s. 4 (2); and see titles MKTUOroLis, 

Vol. XX., pp. 405, 440, 400, 461; Kates and Eating. 

(o) London (Government Act, 1899 (62 & 63 Vict. c. 14), s. 10 (1). 

(p) As to adoption for part of a borough, see note (n), p. 582, a^Ue. 

(g) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 10 (4). 

(a) As to the meaning of “ voters,” see note (&), p. 585, rmte. 

(b) Public Libraries Act, 1892 (65 & 56 Vict. c. 63), s. 21 (3): and see 
title Metuopolts, Vol. XX., p. 439. 

(o) Public Libraries Act, 1892 (65 & 66 Vict. c. 63), ss. 2 (1), 21 (4). 

(d) For a list of the Public Libraries Acts, see note (d), p. 681, ante.' 

(«) E. V. Liverpool Justices (1862), 8 Jur. (n. s.) 612. 

(/) As to adoption, see pp. 682 et seq., ante. 

iq) Public Libraries Act, 1892 (65 & 56 Vict, c. 63), s. 2 (2). 

(a) Public Libraries (Amendment) Act, 1893 (66 & 67 Vict. o. 11),s. 2 (2). 

Where a parish has been annexed to au urban district under the Public 
Libraries Act, 1892 (66 & 66 Vict. c. 63), s. 10, it would seem that a rMolu- 
tion of the urban council, including the representative commissioners 
appointed under ibid., s. 10, would bind the parish as well as the urban 
, district j see pp. 584, 586, a/rde. 

(t) Such opinion is ascertained by a poll of the parochial electors taken 
& the manner prescribed by the LoofU Govemment Act, 1894 (66 & 67 
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a time combined (/■;) or are parties to a sharing agreement (1), such 
agreements would not, it is submitted, deprive the voters (w) of the 
right to express their opinion on a question of altering or removing 
a limitation («). * 

In metropolitan boroughs and in the City of London the limitation 
may be imposed, removed, or altered by resolutions of the borough 
council and the Common Council of the City respectively (o). 

The amount wliich may be spent in any one year under the 
Museums and Gymnasiums Act(p) must not exceed one halfpenny 
in the i)Ound for a museum and one halfpenny in the pound for a 
gymnasium (g). 

1209. In addition to the poAvcr of raising raUis, hbrnry authorities 
may borrow money for the purposes of the Public Libraries Acts (r) 
(m the security of tJio fund or rate applicable to those purposes (s). 
Such moneys may only be borrowed with the sanction of the Local 
Government Board ; and the Public Works Loans Commissioners 
may lend in the nifiuner provided by Ihe Public Works Loans Act, 
1876 (t). Besides the sanction of the lax'.al Government Board, the 
consent of the parish mooting is required to borrowings by a parish 
council (a), or by commissioners appointed for a parish (6). 

1210. Libniry authorities may also accept grants from the Board of 
Education (c) to meet part of the expenses of buying a .site, erecting, 
enlarging, rciiairing, or furnishing any school for art or science, or 
art and science, or the residence of a teacher in any such school (d) ; 

Viet. o. 73); sooLoc.il (Jovernincnt Act. 1894 (56 & 57 Viet. c. 73), s. 7 (3), 
superseding the Public Libraruis Act, 1892 (55 & 56 Viet. c. 63), s, 3, as to 
nscerlaining the opinion-! of tlia voters. When the opinion has been ascer¬ 
tained another poll cannot be taken until the expiration of one year (tbid., 
B. 3 (6)). As to the poll, see I iHe Locai. Goveiinment, Vol. XlX., pp. 260, 
261. 

(k) Sc-' p. .■»84, ante. 

{1) See p. 087, ante. 

{m) As to the meaning of “voiere,” see note {k), p. 585, ante. 

(n) Tlio sections relating to these agreements contain no enactiin">t os 
I’egaids tliis matter; but there is nothing to take away (.h.' right of the 
voters, 80 it must bo assumed that iPremaius. 

(o) tSce Public Libraries (Anrendment) Act, 1893 (.56 & 57 Viet. o. II), 
B. 2; Public Libraries Act, 1901 (I Edw. 7, o. 19), s. 13. 

(p) 64 & 45 Aict. c. 2i. 

{q) Ibid., 6. 10 (6). • 

(r) For a list of the Public Libraries Acts, see note (d), p. 581, ante. 

(«) Public Libraries Act, 1892 (56 & 66 Viet. o. 63), 8. 19 (1). Where a 
parish council is a library authority, it must borrow in accordance with 
the Local Goveniinont Act, 1894 (66 & 57 Viet. o. 73); see ibid., ss. 11, 
12; but {ilnd., s 12) tlie provisions referred to in note (<), infra, are 
applied; see, generally, title IjOc.\l Government, Vol. XIX., pp. 243, 244. 

- (/) 38 Sr, 39 Vict. c. 89 ; see Public Libraries Act, 1892 (66 & 66 Viet, 

o. 63), a. 19 (2), (3). The Public Health Act, 1876 (38 & 39 Vict. o. 56), 
8*. 233, 234, 236 — 239 iuolusive, apply to money so borrowed with the 
necessary modilieations (Public Libraries Act, 1892 (66 & 66 Vict. c. 63), 
B. 19 (2) ); sec not) {1), p 696, post; and see, generally, title Monet and 
MoNET-LENEfirNG, Vol. XXI., pp. 58— 63; and see pp 382 et eeq., ante. 

(a) Local Govemment Act, 1894 (66 & 67 Vict. o. 73), e, 11; see title 
Local Govbrnmknt, Vol. XIX., p. 243. 

(5) Publi-a Libi-aries Act, 1892 (66 & 66 Vict. o. 63), s. 19 (1); Local 
Government Act, 1894 (56 & 67 Vict. c. 73), s. 19 (4). , 

(e) As to the Board of Education, see title Education, Vol. XII.^ 
pp. 8 et seq. 

(d) Public Libiaricb Ac , 1892 (66 & 66 Vict. c. 63), a. 17. 
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and may comply with any conditions attached by tiie Board to such 
grants, and may execute any instruments required by the Board for 
carrying into effect such conditions. If they accept such grants 
they must comply with the conditions upon which they are 
made (e). 

1211. Except so far as they are maintained by fees received for 
their use, which are appropriated to paying for their provision and 
maintenance (/), museums and gymnasiums provided for the pur¬ 
poses of the Museums and Gymnasiums Act, 1891 (</), must be pro¬ 
vided and maintained out of the general district rate (/t). 

The borrowing powers which urban authorities have for meet¬ 
ing general expenses under the Public Health Act, 1875 (i), may 
1)6 exercised, for the purposes of the Museums and Gymnasiums Act, 
1891 (A), and certain provisions {1) with regard to the exercise of such 
powers contained in the Public Plealth Act, 1875 (in), apply to such 
borrowings ()t). Loans may be made by the Public Works Loans 
Commissioners, and, whore this is done, certain other provisions (o) 
with regard to such loans contained in the Public Health Act, 
1875 (??«.), as amended by later statutes, apply (n). 

Suu-Sect. 7,— Aa-vnnts nnd Audit. 

1212. Separate accounts of the receijifs and expenditure of a library 
authority and its officers must bo kej)!, and must be audited, if the 
library authority is an urban autliority, in the manner provided 
by the Public Jfealth Acts(p), and if a body of corainissioners 
appointed for a parish, in the manner provided by the Acts relating 
to the relief of the poor {q). 

Library authorities must conform to all the provisions of the 
District Auditors Act, 1879 (r), with regard to the preparation and 
submission of accounts and to all regulations for keeping accounts. 
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(e) Public Libraries Act, 1892 (55 & 56 Viet. o. 53), s. 17. 

(D Museums and Gymnasiums Act, 1891 (54 & 65 Viet. c. 22), s. 10 (1); 
untl see p. 690, ante 

ig) 54 & 65 Viet. e. 22. 

(A) Museums and Gymnasiums Act, 1891 (64 & 66 Viet. c. 22), s. 10 (2); 
see p. 380, ante ; title Rates and Kating, 

(t) 38 & 39 Viet. o. 66. 

{&) 64 & 56 Viet. o. 22, s. 10 (3). 

(Z) Public Health Act, 1876 (38 & 39 Viet. o. 65), ss. 233, 234, 236—239 
inoluaive; see title Local Goveunment, Vol. XIX., p. 282; and see 
pp. 382 et eeq., ante; and note (t), p. 504, ante. 

(TO) 38 & 39 Viet. c. 56. 

(n) Museums and Gymnasiums Act, 1891 (54 & 56 Viet. c. 22), s. 10 (3). 

(o) Fublio Health Act, 1876 (38 & 39 Vict. o. 65), ss. 242, 243, as amended 
by the Public Works Loans Aot, 1879 (42 & 43 Vict. c. 77), s. 2, The 
latter statute was again amended by the Public Works Loans Aot, 1892 
(65 & 56 Yiot. c. 61); and see p. 384, ante. 

(p) Where the urban authority is tlie council of a borough, tho Public 
Health Act. 1875 (38 & 30 Vict. c. 66), s. 246, applies; where it is an urban 
council (not of a borough), ibid., s. 247, applies (Pubho Libraries Act, 1892 
(65 & 66 Vict. 0 . 53) s. 20 (1)); see title Local Government, Vol. XIX., 
pp. 283, 324, 325 ; and see p. 387, ante. 

(q) Public Libraries Act, 1892 (56 & 56 Vict. o. 53), s. 20 (2); see title 
Poor Law. Vol. XXII., pp. 660, 661. 

,(r) 42 & 43 Vict. o. 6; see titles Local Government, Vol. XIX., 
pp. 284 et seq. ,- Poor Law, Vol. XXII., p. 661. 
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and the certifying, publication, and production for audit of the 
accounts (a). 

If the library authority is any other body than a municipal 
borough council, the accounts of the authority must at all reasonable 
times be open to the inspection of any ratepayer in the library dis¬ 
trict free of charge, and any such ratepayer may make copies of or 
extracts from them. 

Penalties are provided, and may be summarily recovered, in cases 
where any library authority, or an officer thereof, fails to allow such 
inspection, or the taking of such copies or extracts (b). 

The accoimts of an urban authority in respect of a museum or 
gymnasium must be kept separate from their other accounts. 
They are audited in the manner prescribed by the Pxiblic Health 
Act, 1875(c), .18 amei ded from time to timo(d). 

Sect. 14.— Sanitary Accommodation (c). 

Sub-Sect. 1. —Outsiae Lomton . 

1213. All houses must have a sufficient water-closet, earth-closet, 
or privy, and an ashpit covered with proper doors and coverings ( /). 
If a house is without sufficient accommodation of this kind, the 
lociil authority (//) may proceed for a penalty, or may, on a report from 
its surveyor or inspector of nuisances, by written notice (ft.) require 
the owner(i) or occupier within a specified reasonable time to do the 
work required to give such accommodation (ft). 

(o) District Auditors Act, 1879 (42 & 43 Viet, c 6), ss. 3, 5. 

(6) Public Lil)r,arics Act, 1892 (6.5 & 56 Viet, c .5.3), s. 20 (3). 

(c) 38 & 39 Viet. c. 66; see p. 387, ante. 

(d) Museums and Gymnasiums Act, 1891 (64 & 55 Viet. c. 22), s. 10 (4); 
Public Health Act, 1875 (38 & 39 Viet. c. 66), ss. 246—250. 

(e) As to byc-l.aws with respect to the air-sx)ace about buildings, and 
the vcutil.'ition, drainage, and sanitary accommodation of buildings, see 
pp. 415 et seq., ante. 

(J) Public Health Act, 1875 (38 & 39 Viet. c. 66), ss. 35, 36. The pro¬ 
vision requiring proper doors and coverings applies not only to ashpits (for 
definition, see note (ft), p. 420, an/«),but mso to water-closets, earth-closets 
(which term includes any places foi^ the reception .md dcodorisation of 
feecal matter constructed to thersatisfaction of the local authority (Public 
Health Act, 1875 (38 &.39 Viet. o. 55), s. 37)), and privies. If a person 
erects a house, or rebuilds a house wliich has been pulled down to or below 
the ground floor, without complying with this requirement he is liable to 
a penalty not exceeding £20 (ibto., s. 36) (as to legal proceedmgs, see 
pp. 367 et eeq , dnte). If two cottages have one common water-closet, 
earth-closet, or privy, the statute is satisfied, provided the accommoda¬ 
tion afforded by that convenience is sufficient {Glutton Guardians v. Pointing 
(1879), 4 Q. 13. D. 340). Tub-olosets are “ privies” (see note {g), p. 420, 
ante). As to sanitary accommodation in factories and workshops, see title 
-Factories AND Shops, Vol. XIV., pp. 452 et seq, ; and, for forms relating 
to the provision of sanitary accommodation, see Encyolopsedia of Forms 
and Precedents, Vol. X., pp. 603—610. 

(<f) See pp. 372—374, ante. 

(A) See as to the validity of such a notice, note (2), p. 697, post. As to 
notices generally, see pp. 370 et seq. 

(t) For the definition of “ owner,” see note (o), p. 427, a«fe. 

(k) Ihe sanitary authority has two qidte distinct remedies in case a house 
has no sufBnient accommodation of tim kind. If a newly-built house, or 
a house rebuilt above the first floor, is not so provided, it may proceed for. 
a penalty under the PubUo Health Act, 1876 (88& 39 Viet. c. 66),a. 36. If . 
house not newly built or rebuilt is in default, the authori^ may {ibid., a. 36) 
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If a honso has an insufficient earth-closet or pn\^y, and the 
authority considers that it should have a water-closet, or vice versa, 
it may enforce tJ;e introduction of accommodation of the kind which 
it approves (1). If, however, a local authority considers that it is 
desirable to introduce a water-closet system, instead of an earth- 
closet or privy system, in their district generally, it may not lay 
down by resolution a general rule requiring water-closets or earth- 
closets in all cases(ja). The right to require a new kind of accom¬ 
modation only arises when the local authority is satisfied, on the 
report of its surveyor or inspector, that, in one or more particular 
cases, the existing accommodation is insufficient (n). 

eive written notice to provide what ia needed, and, in case of default, may 
do the necessary work and recover tlie exjienses thereof; and see Bojver v. 
Oaistor Bnral District Ooundl (1911), ICt J. P. 180. I’he demand for 
expenses does not roqtiiie authentication {Wtllis v. Eoiherhnsn Gorporation 
(1911), 108 L. T. 436); see p. 370, ante. 

(l) Agnew v. Manchester Corporation (1902), 1 L. Cr. K. 9 (decided under 
a private Act of Parliament); NichoU v. Bppinq Urban Council, [1899] 1 Ch. 
844; Sutcliffe v. Sowerby Bridge Urban District Council (1909), 100 L. T. 967 
(both decided under the Public Ilealth Act, 1875 (.38 & 39 Viet. c. 55), s. 36). 
Where the written notice given by an authority stated that the hon.so had 
not a sufficient water-closet, but omitted any reference to an earth-closet 
or piivy, it was held that the omission did not vitiate the notice (see 
Sutcliffe V. Sowerby Bridge Urban District Council, supra ; compai'e Meyrick 
v. Pembroke Corporation (1912), 76 J. P. 365). 

(m) See Tinkler v. Wav^swoikh Board of Works (1858), 2 De G. & J. 261, 
C. A. (decided under an identical provision (now repealed) of the Metropolis 
Management Act, 1855 (18 & 19 Viet. c. 120), s. 81); WoodV. W^nes 
Corporation, [1898] 1 Q. B. 463, C. A ; Robinson v. Sunderland Corporation 
(1898), 78 L. T. 194. An order for substitution (recommended by a sub¬ 
committee which liad considered some particular case or cases), which was 
passed by a committee and approved by the sanitary authority, was held 
good {Agnew v. Manchester Goi'poration, supra). 

(«) Sec NichoU V. Eppvng urban Council, supra ; and note (m), supra. 
The difficulty in the way of local authorities desiring to inaugurate 
generally a new system of accommodation in their districts, which was 
illustrated in the case of Wood v. Widnes Corporation, supra, can be 
surmounted by such authorities if they apply for and are given powers 
under the Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), 
Part III. This Act (ibid., s. 39 (2)) enables a local authority to insist on the 
pi ovision of proper and sufficient water-closets or slop-closets in any place 
where there are a sufficient water supply and sewer, or to require “such one 
or more of either class of closet as the circumstances of the case may render 
necessary.” Where there are a sulRcient water supply and sewer, the 
authority may require the owner of any building to alter any existing closet 
accommodation, other than a water-closet or slop-closet, into a water-closet 
or slop-closet. If the owner does hot comply in fourteen days, the local 
authority may do the work required by the notice. If the work done by the 
local authority in default of the owner is in respect of a pail-closet it must 
pay for the cost of it; but if the work is done in respect of any other 
form of closet the local authority pays half the cost and the other half may 
be recovered summarily (seo Summary Jurisdiction Act, 1879 (42 & 43 
Viet. c. 40), 8. 35 ; title Magisthates, Vol. XIX., p. 609) from the owner 
08 a debt (Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), 
8. 39 (4)). But this provision has no effect with respect to a slop-closet 
unless the Local Government Board has been satisfied* by the local 
authority and has declared that it shall so have effect by an order published 
in snch way as the Local Government Board directs (wid., s. 39 (5)). For 
definitions of “ closet accommodation,” “ pail-closet.” “ water-closet,” 

“ Mop-closet,” and “ sufficient water supply and sewer,” sec Public H^th 
^cts Amendment Act, 1007 (7 Edw. 7, o. 53), s. 39 (1). See further ibid., 
s. 40, as to expenses incurred by the local authority under ibid,, s. 39, and 
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Where thg owner or occuiiier of a house considers that the 
house in question has a sufficient water-closet, earth-closet, or privy, 
and is aggrieved by a decision of the local authority to the contrary, 
his remedy is by appeal to the Local Government Board, not to a 
court of law (o). 

1214. An urban sanitary authority, and a rural sanitary authority 
with urban powers, may provide and maintain in proper and con- 
veniout situations urinals, water-closets, earth-closets, privies and 
ashpits, and other similar conveniencies for public accommodation (p). 
Where an urban or rural sanitary authority has made such provision, 
it has, if the enactment (g) is in force in its district, the same powers 


the power of the autliority to declare them to bo private improvement 
expenses ; and as to private improvement expenses, see pp. 381, 382, 
ante. As to the adoiition of these statutory provisions in sanitary districts, 
sec pp. 304, 3(55, ante. As to sewers and water supply, see titles Seweks 
AND Drains ; Wator Supply. Persons agerieved by any requirement of 
the local authority under the Public Health Acts Amendment Act, 1907 
(7 Edw. 7, c .'>3), 8. 39, or objecting to the reasonableness of any expense.s 
wholly or partly recoverable from them llicreunder, may appeal, within 
fourteen days of the receipt of the notice, to a court of summary jurisdic¬ 
tion, and the court may make an order which it thinks reasonable, but may 
not go into any matter except the reasonableness of the work. Pending 
such order, +he works and any proceedings for recovery of expenses must 
bo stayed (ibid., s. 42). An .appeal does not appear to lie to quarter 
sessions under ibid., s. 7; and see note (g), p. 389, ante. 

(o) Under the Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 268; see 
pp. 379, 380, ante. It is not for the court to decide on the merits between 
alternative types of sanitary accommodation; such differences must be 
decided by the Ijocal Government Board (see Bohinson v. Su/nderlnnd Cor¬ 
poration (1898), 78L.T. 194, per Kidley, J.,at pp. 196, 197); and if alocal 
authority, on a repuit from its surveyor, concludes that water-closets are 
insufTicieiit for want of a projier flushing apparatus, and accordingly requires 
works to bo done, and does them in delault of the owner, it may recover 
the expenses summaiily ; for it is for the local authority to use its discretion 
on tho report of its surveyor, and the court will not interfere (B. v. 
Sherborne Local Board (1880), Times, 20th March ; S. 0., sub nom. Bogle v. 
Sherborne Local Board, 46 J. P. 676; see St. John's, Ilackney, Vestry v. 
Hutten, [1897] 1 Q. B. 210 (a metropolitan case)). 

(p) Public Health Act, 1875(38 &.39 Viet. c. 65), s. 39. Such urinals and 
similar public accommodation may not under this provision be constructed 
under a highway, as the soil of the highway is not vested in the local 
authority beyond whafr is necessary to maintain the street as a street 
(Baird v. Tunbridge Wells Corporation, [1894] 2 Q. B. 867, C. A.; affirmed, 
[1896] A- t!. 434; London and North Western Bailway y. Westminster Cor¬ 
poration. [1902] 1 Ch. 269;‘[1904] 1 Ch. 760, C. A.; [1006] A. C. 426); and 
see title Highways, Streets, and Bridges, Vol. XVI, p. 62. But an 
urban or niral sanitary authority is empowered to provide and maintain 
both sanitary conveniences and lavatories in or under any street where 
the Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 47, is in 
force (see pp. 364, 366, ante), and, if it has provided them, may let them 
to other persons (Publio Health Acts Amendment Act, 1007 (7 Edw. 7, 
c. 53), 6. 47). But ibid., s. 47, does not vest the soil of the street in the 
authority, and an authority cannot, without acquiring tho necessary right 
in the soil, make any construction under the street; see Badrd v. Tunbridge 
Wells Corporaiion, supra. As to nuisances caused by these conveniences, 
see p. 604, post. As to the rights of highway authorities in this matter, see 
title Highwats, Streets, and Bridges, Vol. XVI., pp. 257, 268. 

(q) I.e., where the Publio Health Acts Amendment Act, 1890 (63 & 64 

Viet, 0 . 50), 8. 20, is in force. As to its adoption in urban distriots by 
resolution, or inauguration in rural distriots by order of the Local Govern* 
ment Board, see ibid., ss. 3, 6 ; and see pp. 363, 364, ante. * 
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of making regulations as to management and bye-laws as to decent Sect. 14. 
conduct, and of letting the conveniences, and of charging fees, as the Sanitary 
metropolitan borough councils have in London (o); and the pro- Accommo- 
visions, hereinafter referred to (b), applicable to London, against 
erecting sanitary conveniences without the consent of the metro- Application 
politan borougli council, and against fouling sanitary conveniences 
which are used in common, or causing annoyance by allowing such Amcndme^ 
common conveniences to be unclean, are available, where the enact- Act, 1890. 
ments respectively are in force (c), and may be enforced in an urban 
or rural district Where the enactment is in force (e), an urban 
or rural district council may also make bye-laws with respect to 
keeping water-closets suiiplicd with sufficient w'ater for flushing. 

1215. Wliere the enactment is in force (/), the sanitary I'linaibin 
authority ( 7 ) may require urinals to be placed and maintained in place.*), 
inns, beer-houses, refreshment-houses, and in all places of public 
entertainment {h). 

>Sui3-Sk( r. '2 .— In Luivlitn. * 

1216. In London (i) all new liouses {1) and all houses jiulled down Saniiiu^ eu». 
to or below the ground floor and rebuilt must have a sufficient ^'t;iiiicnco.s twr 
ashpit (/) and one or inoro sufficient Wiitor-closets (}«) ; and the 


(tt) Public Hraltli Acts Amciulmciit .Vet, 1800 (53 & 54 Vict. c. 50), 
B. 20. Por tlicso jH'ovisions, see pp. 602, 603, itoni. 

(ft) Sfic p. 602, ponl. “ Loiidou ” means tlio ndminislrative county of 
lioiidon (Public llcaltli (Loiuiou) Act, 1801 (64 & 56 Vict. c. 76), s. 141); 
see title Metrocolis, Vol. XX., i). 392. As to the application of lias Act 
to the City of London, see tbid., p. 469. 

(c) I.e., Public IlcaUli Acts Amcndincnt Act, 1890 (53 & 51 Vict. 
c. 59), SB 20, 21; see pp. 363, 364, ante. As to sanitary accommodation 
in mamifactories, see title Factories and Shops, Vol, XIV., pp. 452— 
454. 

(d) As to such districts, see p. 372, mile. 

(c) I.e., Public Health Acts Amendinont Act, 1890 (53 & 54 Vict. c. 50), 
B. 23 (1). As to the powers of rural councils iii this m.al,tcr, sec ibid., 
8 . 23 (3), extending the Public Health Act, 1875 (38 & 3!) Vict. o. 56), 
s. 157; pp. 416, note (s), 420; and sec also pp. 388 et neq., ante. 

(/) 7.e., where the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
o. 53), 8 . 44, is in force; see pp. 364, 365, ante. 

^ (q) See pp. 364, 372, ante. 

(h) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53 ),b. 44 (1). 
The penalty for non-compliance is a fine not exceeding 20s. {ibid., 
B. 44 (2)); and, as to legal proceedings, see pp. 367 et seq., mite. 

(i) As to the meaning ot “ London,” see note (6), supra. 

(fc) For tlie definition of “ house,” see note ( 7 ), p. 401, ante. 

(1) For definition of “ ashpit,” see Public Health (London) Act, 1801 
(54 & .56 Viet. c. 76), s. 141. 

(rn) The ashpit must have proper doors and coverings, and the water- 
dosot a suitable w'ater supply and works and apparatus such os to make 
it work efi'ectually {ibid., s. 37 (1)). Ofieuces are punishable with a fine 
not exceeding £20 {ibid., s. 37 ( 2 )). Where sewerage or water supply 
sufficient for a water-closet is not “ reasonably available,” the Act xs 
complied with if a privy or earth-closet is provided {ibid.,*». 37 (4) (a )), 
and a separate water-closet need nut, but apparently may, be required for 
each house where, before the 1st Januaiy, 1892, a water-closet was used in 
common by the inmates of two or more houses, and the borough oOnnoil 
tliinlu it may still be properly so used {ibid., s. 37 (4) (b)). For forms 
relating to the provision of water-closets, see Enoydopsedia of Forms aud 
"Preoedonts, Vol. X., pp. 303—310. 
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sanitary authority (n), where it appears to it that any house is 
without either of these conveniences, may order (o) the owner (p) 
or occupier to provide them. If the parson so ordered does not 
comply with the order, the sanitary authority (n) may either 

E roceed for the statutory penalty or, in the alternative, enter on 
is premises, do what is necessary to provide the accommodation 
required, and recover fi-om the owner the expenses of doing the 
work (q). Persons aggrieved by any such notice or act of the 
sanitary authority (»i) may appeal to the London County Council, 
whoso decision on the grievance is final (r). 

*1217. The London County Council must make bye-laws with 
re.spect to water-closets, earth-closets, privies, ashpits, cesspools, and 


(re) Sec title METitonus, XX., pp. 408, 428, 46G, 469 ; and see 
p. ;i73, mUc. 

(o) The order is inndo by giving the owner or occupier notice in writing 
to make provision, and ilie notice must contain directions in accordance 
with which the provision is to be made. The notice may icqnire tlic 
work to be done .it once or within a rcnsonablo time, wliicli must be 


speciiicd in it (Public Health (Loudon) Ac., 1891 (54 & 55 Viet. c. 76), 
s. 37 (3) ). It may require tlic provision of more than one water-closet, 
even though the house has a piivy or an earth-closet, if snincieiit sewerage 
and water supply are reasonably available to overcome the exemption 
contained in ihiA., s. 37 (4) (a); for the omission from ibid., s. 37 (3), 
of the word “privy,” which appears in the Metropolis jManagement Act, 
1855 (18 A: 19 Viet. c. 120), s. 81 (now repealed), gets over one of the 
difficulties pointed out in Tinkler v. Wandsworth Board of Works (1868), 
2 Le Gr. & J. 261, A. ; see note (m), p. 597, ante, see also St. Luke's, 
Middlesex, Vestry v. Lewis (1802), 1 H. & S. 865. As to service and 
authentication of notices and orders, see pp. 370, 371, ante. The provisions 
as to service ot notices apply to summonses under the Summary Jurisdiction 
Acts {E. v. Mend, [1894] 2 tj. B. 124). 

ip) Por the doiinition of owner, sec note (a), p- 427, ante. 

(g) Public Health (London) Act, 1891 (64 & 55 Viot. c. 76), s 37 (3). The 
pen^ty is a fine not exceeding £ 6 , and 40*’. a day for each day during 
which the offence continues (ibid.) ; and as to legal proceedings. See, 
further, title Metropolis, Vol. XX., pp. 467, 468, 469; and see pp. 367 
et seq., ante. The magistrate has no pow'er to order that in deidult of 
sufficient distress to meet a fine thus imposed the person fined may 
be imprisoned with hard labour (R. v. Slade, Ex parte Saunders, E. v. 
London Justices, Ex parte Saunders (1895), 72 L. T. 568). These expenses 
being recoverable from the owner, are also recoverable from the occupier 
for the time being of the premises (Public Health (Loudon) Act, 1891 
(54 & 66 Viet. c. 76), s. 121), and may be recovered from such occupier even 
where a judgment has b^n recovered against an owner and remains 
unsatisfied (Bermondsey Vestry v. liamsey ^871), L. E. 6 C. P. 247); but 
see note (p), p. 368. ante. The owner must allow the occupier to deduct 
any sum paid to the borough council under this provision from his rent 
(Public Health (London) Act, 1891 (64 & 55 Viet. c. 76), s. 121 ); and see, 
further, titles Landlord and Tenant, Vol. XVIII., p. 478; Nuisance, 
Vol. XXL, p. 574. But this provision does not affect any contract 
between the owner and occupier which provides that the occupier shall pay 
or discharge all “ rates, dues aud sums of money payable iu respect of suen 
premises,’" or “ any contract whatsoever between landlord and tenant ” 
(Public Health (London) Act, 1891 (64 & 55 Viot. c. 76), s. 121 (b)); 
and, as to su<ffi contracts, see title Landlord and Tenant, Vol. XVIII., 


pp. 489—496. 

(r) Public Health (London) Act, 1891 (64 &> 66 Vlct. o. 76), s. 37 (6); 
and see title‘M e i iiopons, Vol. XX., p. 468. This is the only appeal on 
the question of necessity of the works required, and that question oadnot • 
be raised aS a defence to proceedings for a p«alty (8t. John's, 

Tealry v. Button, [1897] 1 Q. B. 210). 
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receptacles for dung, and their proper accessories in connection with 
buildings («). Every sanitary authority in London (t) must make 
bye-laws with respect to the keeping of water-closets supplied with 
sufficient water for their effective action (u), and must observe and 
enforce such bye-law'S. Directions given by the sanitary authority 
must be in accordance with such bye-laws ; if not, they are void (a). 

1218. A sanitary authority (b) in London has power at all reason¬ 
able times by day on giving twenty-four hours’ notice, or, in cases of 
emergency, without notice, to enter any premises in its district and 
examine any water-closet, earth-closet, privy, ashpit, cesspool, or any 
works or apparatus connected therewith (c). For this purpose the 
sanitary authority may open the ground wherever it thinks fit, doing 
as little damage as may be (d). If the .work in question is found on 
examination to be in proper order and condition, and in compliance 
with the statute and the bye-laws of the London County Council or 
the sanitary authority (b), the latter must reinstate the place opened 
up as soon as may be, and pay all the costs of examination and full 
compensation for all damage caused thereby. If the exaniinatron 
shows that the work is either not in proper order or condition or not 
in compliance with the statute or bye-laws, the expense of the 
examination falls on the person offending (c), and may be recovered 
summarily from him (/), and if the work has not been made or 
provided according to the bye-laws of the London County Council 
and of the sanitary authority (b) and the dii’ections of the sanitary 

(fi) Whether constructed before or since the 5th August, 1891 (Public 
Health (London) Act, 1891 (.54 & 56 Viet. c. 76), s. 39 (1)). As to the 
City of London, see ibid., B. 133; City of Loudon (Varjou.s Powers) Act, 
1900 (03 & 64 Viet. c. coxxvai.), ss. 54, 63; as to expenses, boo ibid., 
ss. 60, 64—07. A.S to bye-laws providing for notice being given to the 
person against whom proceedings will be taken if they are not ruinplied 
with, see Nokes v. Islington Corporatio^i (No. 1), [19041 1 K. B. 610 ; and 
pee note (»), p. 394, ante. Bye-laws as to the construction of w.ater-elo8et8 
do not apply unless a water-closet is really being constructed; and if 
during repair of drains repairs have incidentally to bo done to traps or 
pans wliicn have been broken in the process of drain repair, that is not a 
constructing of water-closets within the meaning of the London County 
Council bye-laws {Metropolitan Industrial Dwellings Co. v. Long (1903), 2 
L. G. E. 233). As to bye-laws, generally, see title Metropolts, Vol. XX., 
p. 467 ; and see pp. 388 et seg., ante; Marylehone Borough Council v. White 
(1012), 76 .1. P. 382 (bye-law as to soil pipes). 

(f) For such authorities, see title Metropolis, Vol. XX., pp. 408, 428, 
486, 469; and see p. 373, ante. As to bye-laws in force in the City of 
London, see title Metropolis, Vol. XX., p. 469. 

(M) Public Health (London) Act, 1891 (64 & 65 Viet. c. 76), s. 39 (2). 

(a) Ibid., s. 39 (3). Model byo-laivs have been framed by the Loc.*!! 
Government Board. As to the powers of metropolitan sauitaiy authori¬ 
ties for regulating pipes, drains and other means of communicating'with 
sewers, see title Sewers and Drains. 

(b) See note (t), supra. 

(c) Public Health (London) Act, 1891 ^64 & 55 Viet. o. 76), s. 40(1), 

As to the exercise of powers of entry, see title Metropolis, Vol. XX., 
p. 467. • 

id) PubHo Health (London) Act. 1891 (64 & 66 Viot. o. 76), s. 40 (1). 

(«) It is not clear upon the wording of ibid,, s. 40, who is the person 
offending. A recently arrived occupier may apparently be made liable, 
under this provision, to meet defects in sanitary arrangements not due to 
act or omission on his part. 

* (/) Public Health (London) Act, 1891 (64 & 56 Viot. c. 76), es. 40 (1), 117. 
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authority or conlraveiius the statute, the person so offending (g) is 
liable to a fine not exceeding £10 (/t). 

A similar fine may be imposed on any person who, without the 
consent of the sanitary authority (i), constructs any water-closet, 
earth-closet, privy, ashpit, or cesspool which has been ordered by 
the sanitary authority either not to be made or to be demolished, 
or who discontinues any water supply without lawful authority, or 
who destroys any sink, trap, siphon, pipe, or any connected works 
or apparatus without lawful authority, or so that the destruction 
creates a nuisance or is dangerous or injurious to health (/i). 

In any such case the sanitary authority (i) may order (j) the 
person so offending (g) to malce good the defect within a reasonable 
time (/c), and if he fails to do so the sanitary authority (i) may 
proceed for a penalty not exceeding 20.s. a day or, in the alternative, 
enter the premises, do the necessary work of remedy, and recover the 
expenses thereof from the person so offending (0- 

1219. A sanitary authority in London (/«) may provide and main¬ 
tain {n) public lavatories and ashpits and public sanitary conveniences 
other than privies, in situations where they think they are required, 
may supplj' them with water, and may defray the expense of pro¬ 
viding them and of any damage done to any person by their erection 
and const!action, and the expense of keeping them(e). For 
this puiqwse tho subsoil of any road, exclu.sivo of tlio footway 
adjoining any building or its curtilage, vests in tho sanitary 
authority (p). 

In exercising these powers the question whether one place or 

( 3 ) See note (e), p. 601, ante. 

(h) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), a. 41 (1) (a), 
(b), (c), (d). Fines recovered are paid to the .sanitaiy authority; sco title 
Methopolis, Vol. XX., p. 468; and see pp. 367 et seq., ante. 

(i) See note (t), p. 601, ante, 

(j) Public Health (London) Act, 1891 (54 & 65 Viet. 0 . 70), a. 41 (1). 
As to such orders, see title Mjbxkopolis, Vol. XX., p. 469. 

(k) l.e., either fourteen days or such further time as is allowed I y the 
sanitary authority or as appears necessary to a magistrate to do the work 
(Public Health (London) Act, 1891 f64 & 65 Viet. c. 76), s. 41 (i)). 

(i) Ibid., s. 41 (2). Even though the water-closet, earth-closet, privy, 
ashpit or cesspool, or any coimectud work or aiiparatus, or other work 
connected tlierewitli, complies with the statute and all bye-laws, yet if, 
on examination, it appears to be in bad order or condition, or to require 
oleansihg, alteration or amendment, the sanitary authority may by notice 
order the owner or occupier to place tho work in proper order or condition, 
either forthwith or in a reasonable time to be mentioned in the notice. If 
ho does not comply, the sanitary authority may a^ain proceed for a fine 
(not exceeding £5, and a further fine not exceeding 40s. for each day 
during which the offence continues), or, in tlic altcrnat^e, enter and do the 
work and recover the expenses from tho owner or occupier (ibid.). As to 
legal proceeding-s, see titles Metropolis, Vol. XX , pp. 468, 469; N^disance, 
Vol. XXI., pi>. 573, 574; and see pp. 367 et seq., ante. In proceedings 
for a fine, the justices may inquire into the validity of the notices {Fulham 
Vestry v. Solomon, [1896] 1 Q. B. 198, 200). 

(m) See note (t), p. 601, ante. 

(n) Public Health (London) Act, 1891 (64 & 65 Viot. o. 76), s. 44. 

( 0 ) These are to be paid as if they were expenses at sewerage {ibid.^; 
see title Sewers and Drains. 

(») The effect of statutory vesting of a highway in local authorities is ‘ 
dealt with in title Highways, Streets, and Bridges, Vol. XVI., p. 68 .. 
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another is more suitable for a convenience of any of these kinds is 
for the sanitary authority (gr), but it will be controlled by the court 
if it acts in an unreasonable manner or causes a nuisance to 
adjoining owners (r). 

But if the sanitary authority (q) acts bond fide in providing the 
conveniences, its action will not be controlled by the court, oven 
though, in making the appj-oaches to water-closets, it makes what 
is incidentally a subway between two sides of a broad street (s). 

1220. A sanitary authority (5) which provides any of these con¬ 
veniences may make regulations as to their management and bye¬ 
laws as to the decent conduct of those who use them (a), and it may let 
them (b), and charge fees for the use of lavatories or water-closets (<;). 

No public lavatory, ashpit, or convenience may be erected in, or 
accessible (d) from, any street, without the consent in writing of the 
sanitary authority (c). 

1221. Where in London a sanitary convenience is used in 
common by the occupiers of two or more separate dwelling-horses 
or other persons, i)rovisions are in force for penalising any person 
who improperly uses or fouls any such convenience or anything 
used in connection therewith (./'), and for penalising all those who 
use the convenience in common, or such of them as may be found 
to be in default, if the convenience or its approaches or walls, 
floors or seats, are for watit of proper cleansing in a condition 
which, in the opinion of the sanitary authority or its sanitary 
inspector or medical officer, is a nuisance or annoyance to any 
inhabitant of the district (f/). 


(q) See note (<), p. 601, ante. 

(r) JiidduVph v. St. Gcorqe'n, Jlnnoncr Square, Vcsln/(1863), 9 Jur. (n. s.) 
434, O.'iS, C. A.; Veifton v. St. James, Westminster, Vestry (1880), 16 
Ob. D. 449, C. A. 

(s) Westminster Corporation v. London and North Western Railway, 
[1906] A. C. 426, reversing [1904] 1 Cb. 759, 0. A., and restoring [1902] 
1 Ch. 269. The dissenting judgment of Lord Jambs of IIeueford, [1906] 
A. C. at p. 434, deserves special notice. 

(o) Pubbe Health (London) Act, 1891 (64 & 66 Viet. c. 76, s. 46 (1) (a). 

(6) The lease may not be for more than three years, and may be subject 
to conditions {ibid., s. 46 (1) (b)). 

(c) Ibid., 8. 45 (1) (c). 

Id) As to the meaning of “ accessible,” see Chibnall v. Paul & Son 
(1881), 29 W. R. 636. 

(«) This consent may be given on such terms as to the management and 
removal thereof at any time required by the council (Public Health (London 
Act, 1891 (64 & 66 Viet. c. 76), s. 46 (2) ). Breach of this provision is 
punishable with a fine not exceeding £5, and a continuing penalty not 
exceeding 20s. a day, if the breach contmues after conviction {ibid., 
8. 46 (3)). This section does not apply to conveniences set up by railway 
companies in their yards or in the approaches thereto (Public Health 
(London) Act, 1891 (64 & 66 Viet. o. 76), s. 45 (4)). 

(f) Ibid., s. 46 (1). As to the provinces, see p. 604, post. 

(g) Public Health (London) Act, 1891 (64 & 55 Viet. c. 76), s. 46 (2). 
The penalty (a fine not exceeding 10«., and a fine not oxcet*ding Bs. a day 
for a eon tin ni ng oSenoe after conviction) is recoverable if it is proved to 
the court that the opinion of the council or its officers is as set out in the 
text, supra. As to the provinces, see p. 604, post. As to legal proceedings, 

, see titles Metkopolis, Vol. XX., pp. 468, 469; Nuisance, Vol. XXI., 
^p. 673, 674; and see pp. 367 et seq., ante. As to sanitary authorities in 
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Sun- Sect. 3. — Nuisances. 

1222. The power of local authorities (h) to provide sanitary oon- 
venieucus is a discretionary one, and so long as it is exercised in good 
faith and fairly the court will not restrain such exercise (i), but the 
power must not be so exercised as to create a nuisance to adjoining 
owners (i), and it is no disfence to prove that the sanitary condition 
of the neighbourhood has been improved by the erection (k). 

1223 . Nuisances arising in connection with private sanitary 
conveniences are the subject of statutory provisions. The local 
authority (h) has power, after notice, to enter and examine any 
drain, water-closet, earth-closet, privy, ashpit, or cesspool in its 
district, after receiving a coniidaint that it is a nuisance or 
injurious to health. 

The authority ma;, require any necessary repairs to be done 
under penalties for default, and may execute the works and recover 
the cost thereof from the owner of the premises, or may declare 
them to bo private improvement expenses (/), Further, where 
the enactnieiits (/a) are in force (a), the local autliority (/t) may 
require the owner or occujner to fill up or remove such cesspools 
and the like as are objectionable for sanitary reasons (o), and, 
by notice ( p) in writing, may require the owner of any sanitary con¬ 
venience (q) to remove it within a reasonable time, if it is so placed 
or made as to be a nuisance or offensive to public decency (r). 

1224 . In urban districts (s), the allowing the contents of any 


London, see title Metropolis, Vol. XX , pp. 408, 428, 466, 469; and see 
p. 373, ante. 

(h) As to ilic moaning o£ “ local autliority,” sec pp. 364, 372, ante. 

(i) See Bifldulph v. George's, Hanover Sguare, Vestry (1863), 9 Jur. 
(n. 3.) 434, 95.3, C. A. ; Vernon v. St. James', Westimnsler. Vestry (1880), 
10 Ch. D. 449, C. A. ; Spicer v. Margate Corporation (1880), 24 Sol. Jo. 
821 ; Sellors v. Matlock liaih Local Board (1885), 14 Q. B. D. 928; Mogg 
V. Bocken (1888), 5 T. L. R. 22; Fethieh v. Plymouth Corporation (1894), 
58 J. P. 476 ; Mason v. Wallasey Local Board (1876), 68 J. P. 477 ; Parish 
V. London Corporation (1901), 67 J. P. 65 ; Leyman v. Hessle Uiban JJistrict 
Council (1902), 67 J. P. 56 ; Mayo it Seaton iJrban District Council (1903), 
68 J. P. 7 ; and other cases cited in title Nuisance, Vol. XXI., pp. 621, 
523, 664. 

(ft) Parish v. Londort Corporation, supra. 

(l) Public Health Act, 1876 (38 & 39 Viet. c. 65), b. 41. The penalty is 
a fine not exceeding 40fi.,,and not exceeding 5s. for every day the offence 
continues (ibid.y-, and, as'to the powers of local authorities in the case 
of nuisances summarily abatable, see title Nuisance, Vol. XXI., pp. 638 
et seq., 666 et seq. As to private improvement expenses, sec pp. 381, 382, 
ante. 

(m) I.e., Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), 

- 88. 43 (1), 46 ; see the text, infra. 

(«) See pp. 364, 366, ante. 

(o) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 46. 

(p) As to noliccs, SCO p. 370, ante. 

Iq) For the definition of ” sanitary convenience,” see Public Health 
Acts Amendment Act, 1890 (63 & 64 Viet. o. 69), s. 11 (3); compare 
Public Health (London) Act, 1891 (64 & 66 Viet. o. 76),'s. 141. 

(r) Publio Health Acts Amendment Act, 1007 (7 Edw. 7, c. 63), 
a. 43 (1). Tile penalty for non-complianco with the requirement is a fine 
not exceeding 20«. (Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
e. 63). 8. 43 (2)). As to legal proceedings, sec pp. 367 et seq. * 

(«) See p. 372, ante. " 
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water-closet, privy, or cesspool to overflow or soak therefrom is an Sbot. i4. 
ofiTonce punishable by penalties, and the local authority may abate Sanitary 
the nuisance and recover the expense thereof from the occupier (t). Acc^mo- 

1225. In London the destruction or damage or interference with — 
sanitary conveniences so as to cause a nuisance or injury to health conva^en^ 
is the subject of penalties (;/), and so also where a water-closet or and faulty 
drain is so constructed or repaired as to produce the like result (v). consn-aotion. 

1226. Nuisances in connection with sanitary conveniences used Common 

in coininon by the occupiers of two or more separate dwelling- conveniences, 
houses, or by other persons, may, where the enactment is in 
force (?«))» be dealt with by penalties (<i). 

Sect. 15. — Scateitging and Cleansing. 

Sub-Sect. 1. — Homes and Sfi-eets. 

1227. Tf a sanitary authority in London (h), or a local authority Removal of 
of an area in respect of w'hich the enactment is in force (c), is asked trade refuse, 
by an owner (d) or occupier to remove trade refuse (e), it must flo 

so, and may charge the owner or occupier a reasonable sum for 
such removal, such sum to bo finally settled in the event of di,spute 
by a court of summary jurisdiction (/). 

(f) Public IJcoltli Act, 1875 (38 & 39 Viet. c. 55), s. 47 ; and, as to the 
powers of local authorities in the case of nuisances summarily abatable, 
see title Nui.sance, Vol. XXI., pii. 638 el seq., 566 ct seg. 

(u) Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 16. As to 
destroying ajipuratus so as to cause a nuisance or injury or danger to 
healtli. see ibul., s. 41 (1) (d); and see p. 602, ante. 

(a) Public Henltii (London) Act, 1801 (54 & 55 Viet. o. 76), s. 42. Pro¬ 
vision is made for puuisliing the actual offender instead of the person 
proceoded against (ibid.), 

(w) I.e., Public Health Acts Amendment Act, 1890 (63 & 54 Viet. o. 69), 
s. 21 ; see pp. 363, 304, ante. The enactment is similar to the Public 
Health (London) Act, 1891 (64 & 65 Viet. c. 76), s. 46; 8 *0 p. 603, ante. 

(a) Public Health Acts Amendment Act, 1890 (63 & 54 Viet. o. 69), 

88. 11 (3), 21. 

(b) Ab to sanitary authorities in Loudon, see title Metroi'OLIS, 

Vol, XX., pp. 408, 428, 448, 469; and see p. 373, ante. 

(o) l.e.. Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), 

8. 48 ; see pp. 364, 36.5, ante. 

(d) For the definition of “ owner,” see note (o), p. 427, anlo. 

(e) For the definition of “trade refuse” applicable to the areas of 
London sanitary authorities, see note (1), p. 668, ante. In the Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), s. 48, “ sludge” is 
excepted from the provision. 

{/) Ibid.; Public Health (London) Act, 1891 (.54 & 65 Vict. c. 76), 

B. 33 (1). If any question arises in any case as to what is to be considerud 
trade refuse, either party may apply to a court of summary jurisdiction 
to determine it, and such determination is final {ibid., s. 33 (2); Fublio 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 48). It cannot be 
reviewed by a superior court {Westminster Corporaiiony.GonUm Hotels, Ltd,. 

[1906] 2 K. B. 39 ; [1907] 1 K. B. 910, C. A. j [1908J A. C. 142). In 
arguing this case, the point that the magistrate’s decision was final, which 
was tuen successfully in the Court of Appeal and also in‘the House of 
Lords, was not raised in the King’s Bench Division, where the question of 
what is trade refuse and what is house refuse was fully argued. The 
result of the decision of the Divisional Court is that, in considering whether 
• refuse is house or trade refuse, regard must be had to its physical nature 
character, and not to the process or oiroumstances by which it is 
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Public Health and Local Administration. 

1228. A district council, whether urban or rural, may, and if 
required by the Local Government Board, must (gr), itself undertake 
or contract for the removal of house refuse (h) from premises, and 
the cleansing of earth-closets, privies, ashpits (i) and cesspools, 
either for the whole or any part of its district (g). 

If a district council has undertaken or contracted for such 
removal or cleansing, and fails, without reasonable excuse, to do such 
removal or cleansing, within seven days after a written request 
from the occupier asking it to do so, it is liable to pay to the 
occupier a penalty of 6s. a day for every day during which such 
default continues after the expiration of the seven days (j). 

1229. In London, every sanitary authority (/f) must secure the 
removal of house refuse ( 1 ) at proper periods, and the cleansing and 
emptying at proper periods of ashpits (wi), and of any earth-closets, 


accumulatf'd ; see especially [190G] 2 K. B. ,3t5, jki- Bray, J., at pp. 52—.54. 
Accordingly, refuse ejusdem gcncria as oidiiiary house refuse remains 
“ house reluse,” though produced in the course of carrying on the business 
of providing refreshments in a shop or re.'-taurant for profit. Such refuse 
does not become trade refuse merely because there is no “ house ” (in the 
sense of a building in which persons sleep at night) in connection with 
which it is accumulated (Lyons (J ) <£■ Go., Ltd. v. London Corporation, 
[1900] 2 K. B. 588). 

(g) Pubho Health Act, 1875 (38 & 39 Vict. c. 55), s. 42. If a nuisance 
arises by reason of the district council not discharging this duty after 
having undertaken it, the council is responsible, and cannot use its 
powers under ibid., ss. 94, 95, to compel the owner of the premises con¬ 
cerned to substitute and fix water-closets there instead of the existing 
privies (liarvelt v. LasTcey (1898), 79 L. T. 408); and see note (s), p. 564, ante. 
A district council which has undertaken to cleanse earth-closets, privies 
and the like, in the whole of its area, may not refuse to cleanse tub-closels 
within it on the ground that it has power under a local Act to approve or 
disapprove tlicra, and lias not approved them {Pegg and Jones, Ltd. v. Derby 
Corporation, [1909] 2 K. B. 611). Persons must not obstruct the district 
council or a contractor in carrying out the provisions referred to in 
the text, supra, and if they so obstruct are liable to a fine not exceeding £5 
(Public IIe.alth Act, 1876 (38 & 39 Vict. c. 55), s. 42), but occupiers may keep 
such refuse if they intend to use or sell it, provided it is so Kept as, not to 
be a nuisance (ibtd.). If a council agrees with a contractor to remove 
refuse or cleanse cesspools it must* arrange by the contract or otherwise 
that the refuse is so disposed df as not to be a nuisance ; and if it makes no 
such arrangement, any person injured by the disposal of the refuse is 
entitled to damages against tho council, as well as against the contractor 
(Robinson v. Bcacobisfield Rural Council, [1911] 2Ch. 188, C. A.); and see 
title Negligence, Vol. XXI., pp. 473, 474. For fonns of contract for 
removal of refuse, see Encyclopeedia of Forms and Precedents, Vol. X., 
pp. 693, 696. 

(ft) For a definition of " house refuse,” see note (1), p. 668, note (/), 
p. 606, ante. 

(i) As to the meaning of “ ashpit,” see note (ft), p. 420, ante. 

(j) Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 43. The 
fact that Ihi} district council has not approved tho privies in its 
district is not such a “ reasonable excuse,” even though ft has power to 
ijmprove or disapprove under a private Act (Pegg and Jones, Ltd. v. Derby 
Corporation, sunra). For form of request, see Encyclopsedia of Forms and 
Precedents, Vol. X., p. 689. 

(ft) As to sanitary authorities in London, see title Metropolis, Vol. XX., 
pp. 408, 428, 466, 469 ; and see p. 373, ante. 

(l) For the definition of “ house refuse,” see note (IJ, p. 668, ante.. 

(m) As to tho meaning of “ ashpits,” see the definition in Public Health 
(London) Act, 1891 (64 & 66 Vict. o. 76), s. 141; and compare Publio 
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privies, or cosapools in its district, and must give sufficient notice of 
the times appointed for such removal, cleansing, and emptying (n). 
If such removal or cleansing is not done at the ordinary and pub¬ 
lished times (o), such removal and cleansing must be carried out 
within forty-eight hours after the sanitary authority (p) has received 
a notice in writing from the occupier of the premises concerned 
requiring the removal or cleansing (q). 

1230. Botli within and outside London, house refuse collected 
from houses belongs to the sanitary authority (r) which collects it (s). 
In London it may be sold and the purchase-money used to defray 
the expenses of executing the Public Health (London) Act, 1891 (t). 
In urban districts it may bo sold or otherwise disposed of, and the 
j)rofits thus made (ii) go into the general district fund, and in rural 
districts, if in respect of a contributory place, to the credit of 


TIoallh Acts Amendment Act, 1830 (63 & 54 Viet. c. 59), s. 11 (1); 
note (h), p. 420, ante. • 

(n) Public Health (Loudon) Act, 1S91 (54 & 65 Viot. o. 76), s. 30 (1) (u). 
This enactment prevents sanitary authoiitics from escaping liability if, in 
cases where they have contracted with other persons for such work, the 
contractors fail to do it. It virtually overrules the do<;isioii in J^Uis v. 
iStrand District, Board of ll^o/As (1892), 67 L. T. 307, C. A , m which the 
dietiict board were held not liable for default of such other persons. 

(o) 'I'ho object of the Public Health (Ijondon) Act, 1891 (54 & 65 Viet, 
c. 76), s. 30 (1) (a), is to cause the sanitary authoniy to fix and pnblisli 
times for removal of house refuse so that occupiers may know of them. 
No person, other than an occupier, ia default of the saiiitiiry authority, 
may collect, receive, or carry away house refuse under a penalty not 
exceeding £6 [ibid., s. 34 (2) ). To refuse to allow the removal is an 
obstruction of the sauitaiy authority within ihid., s. 116 (1); see title 
Metropolis, Vol. XX., p. 467. 

(p) See note (fc), p. 606, ante. 

Iq) Public Health (London) Act, 1891 (54 & 55 Viet o. 76), s. 30 (1) (h). 
'ITie penalty for which a sanitai^ authority in Loudon is liable if it fails 
to comply with any of the provisions of ibid., s. 30, is a fine not exceeding 
£20 [ibid., s. 30(2)). As to taking gratuities for removing refuse, sec 
ibid.,s.'S0[3). The sanitary authoiity must either agree with contractors 
to do tlie work ol removal or itself employ a sufficient number of scavengers 
to doit [ibid., s. 31). 

(r) As to such sanitary authorities, see pp. 372—374, ante ; and see title 
Meteopolts, Vol XX., pp. 408, 428, 466, 469. 

(s) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 42 ; Public Health 
(London) Act, 1891 (64 & 65 Viot. c. 76), s. 32. It would seem, however, 
that the refuse produced by a manufacture does not vest in the sauitaiy 
authority if, after being first produced, it has still a commercial value and 
maybe used by the producers m some further business process; see FUbeyY. 
Combe (1837), 2 M. & W. 077, and Law v. Dodd (1848), 1 Exch. 845. These 
cases were decided under the Metropolitan Paving Act, 1817 (67 Geo. 3, 
0 . xxix.), as. 69, 60 (now repealed). If a sanitary authority m London 
(see note (Xs), p. 606, ante) neglects for seven days to remove any house 
refuse wUoh it is bound to remove, the cooupier may, after giving the 
borough council twenty-four hours’ notice to remove it, give it away or 
sell it without any prejudice to the other remedies (see p. 606, ante) under 
the Public Health (London) Act, 1891 (54 & 65 Viot. o. 76), gnd the buyer 
may lawfully take it away (ibid., s. 34 (1)). 

(t) 54 & 65 Viet. c. 76. s. 32; and see title Mexbofolis, Vol. XX., 
p. 461. 

(u) PabUo Health Act. 1876 (38 & 36 Viot. c. 55), s. 42. It is not clear 
* whether the whole yield of the sole of refuse is “ profit ” or only so mooh 

thereof as may remain after deducting the cost of collection. 
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Sect. 15. the fuiul or rftlo out of which the aanitary authority pays for 
Scavenging expenses incurred in such place (a). 

Clean^g * 1231. Urban and rural sanitary authorities (&) which do not them- 
- selves undertake or contract for removal of house refuse and cleans- 
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ing of sanitary conveniences may make bye-laws imposing upon 
occupiers the duly of such removal or cleansing at such intervals 
a.s the authorities think llt(e); and, where the enactment is in 
force (d), may, if they themselves undertake or contract for the 
removal of house refuse, make bye-laws imposing on occupiers 
diitie.s to facilitate such removal (<;). 

On I'Gcoiving the proper certificate (/) from the medical officer of 
health, or from two medical practitioners, to the effect that a 
house {<j) should be whitewashed or cleansed to jirevent danger to 
health or to prevent o'* cheek infections disease, an urban or rural 
sanitary authority (//.) may, by notice in writing, require the owner, 
or occupier to cleanse (t), purify, or whitewash such house within 
a time specitied in the notice, and, if ho fails to comply with the 
notice, may proceed summarily against him for a penalty of lOa. for 
every day during which he continues to make default, and may also 
do the work required, and recover the expenses of so doing from 
the person in default in a summary manner {k). 

1232. For the cleansing of streets outside London, urban district 
councils have the same powers and duties as for collecting refuse 
from houses, and the provisions already referred to (i), allowing 
them to sell refuse from houses, relating to the proceeds of such 
sales, and forbidding obstruction of the council nr its agents, 


(«) I.e., expenses under the Publie Health Act, 1876 (38 & 39 Viet. c. 55), 
s. 42 [ibul.). As to contributory places and their linan(^inl aii’angements 
with rural councils, see ibid., ss. 229, 23U ; and see pj). 381, 382, ante. 

(b) As to such authorities, see pp. 372, 373, ante; and as to such con¬ 
tracts, see the text, supra. 

(o) Public Health Act, 1875 (38 &; 39 Viet. c. 55), a. 44. Model bye-laws 
under this provision have been issued by the Local Government Board. 

(d) J.C., where the Public Health Acts Amendment Act, 1890 (53 & 54 
Viet. c. 69), 8. 20 (2), is in foico; see pp. 363, 364, ante. 

(c) Public Heal til Acts Amendment Act, 1890 (53 & 54 Viet. o. 69), 
B. 26 (2). This provision is oqe Avhich rural councils may adopt without 
order of the Local Covernraent Board; see ibid., s. 50; and see p. 363, 
ante. As to London, see Pubh'c Health (London) Act, 1891 (54 & 55 Viet. 
0 . 76), 88. 16 (2), 133- Sec also note (c), supra. 

(/) As to the contents of the oertiheate etc., see Public Health Act, 
1876 (SllB & 39 Yict. o. 55), s. 46. 

(g) For the definition of “ house,” see note {g), p. 401, ante. 

(h) See pp. 372, 373, ante. 

(i) For the definition of “ owner,” see note (o), p. 427, ante. 

(k) Public Health Act, 1875 (38 & 39 Viot. o. 65), s. 46. Where the Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 66, is in force (see 
pp. 364, 365, anil'), the local authority (see p. 372, ante) may, on tho certifi¬ 
cate of its medical officer that any fil&y article in a dwelling-house is likely 
to injure health, cause it to be cleansed, purified or destroyed, and com¬ 
pensate any person not in default. There is a similar provision in force in 
London as to filthy, dangerous, or unwholesome articles (London County 
Counril (General Powers) Act, 1904 (4 Edw. 7, o. ooxliv.), s. 19); as to the 
cleansing of verminous persons in London, see ibid., a. 20. For form of notice 
to cleanse and purify premises, see Encyclopsedia of Forms and Precedents, 
Vol. X., p. 1598. As to tho cleansing of lodging-houses, see p. 512, ante, 

(l) See p. 607, ante; and see title, Hiohwats, Streets, and Bridoes, 

Vol. XVI., p. 266. • 
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apply equally in the matter of cleansing streets (m). Rural district 
councils have no power to cleanse streets unless invested with urban 
powers (n). The power to make bye-laws mentioned above (o) also 
authorises urban and rural district councils to make bye-lawS 
imposing on occupiers the duty of cleansing footways and pavements 
adjoining their premises (p). Urban councils may also make bye¬ 
laws for preventing nuisances arising from snow, filth, dust, ashes, 
and rubbish (q), and may provide fit places for the deposit of any 
refuse collected by them from houses or streets (r). 

1233. In London every sanitary authority (s) must keep the 
streets in its borough which are repairable by the inhabitants at 
large, including the footways, properly swept and cleansed, and 
remove all street refuse (#)• The penalty for non-performance of 
this duty («) is a fine not exceeding iJ20 (u), and the sanitary 
authority («) may bo compelled, on complaint of any person, to 


(m) Public Iloaltli Act, 1875 (38 & 39 Viofc. c. 55), s. 42. 

(n) Ibid.; sec title Local Govbunment, Vol. XIX., p. .332. 

(o) See p. COS, ante. As to the cleansing of extra-rnelropo'itan streets, 
sec title Hiouways, Streets, and B»idgh.s, Vol. XVI, p. 25J. 

(p) Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 41. Where the 
Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 50), s. 26 (1), 
is in force (see pp. 363, 304, aide), byo-laws may also be made prescribing 
the tiinc.s at wliioh fmcal or olTonsive or noxious matters may bo carried 
through the streets of the distiict, for prcsuribiiig tlio proper construction 
of rofu.so carts, and compelling the sweeping up of any offensive matter 
or h'qnid which is dropped in the counso of removal; see the Public 
Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 50), s. 20 (1). As to 
bye-laws, generally, see pp. 388 cl sea., ante. 

{q) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 44; and see title 
Nuisa.nce, Vol. XXI , pp. 514, 510. Model bye-laws under this provision 
have been issued by the Looal G-overnment Hoard. As to the provision 
iMjing put in force in a rural district, see title Local Government, 
Vol. XIX.. p. 332. As to the keeping of swine, waste and stagnant water, 
and overflowing clo.sets, see pp. 604, ante, pp. 611, 612, post ; title 
Nuisance, Vol. XXL, p. 513. 

(r) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 45. As to recep¬ 
tacles for temporary deposit of rubbish, see title Highwats, Streets, and 
Bridges, Vol. XVi., p. 257- 

(a) As to sanitary authorities in London, see title Metropolis, Vol. XX., 
pp. 408, 428, 466, 469; and see p. 373, ante. 

ft) Public Health (London) Act, 1891 (54 & 65 Viet. o. 76), s. 29(1). For 
definition of “ street ref use,” see ibid.,s. 141; pp. 568, note (m), 60.5, note (/), 
ante. The Act says that cleansing and remov^ must becaniedout “so far as 
reasonably practicable." As to the expenses of providing wharves and 
destructors for disposal and removal of street refuse, see the Publio 
Health (London) Act, 1891, Amendment Act, 1893 (66 & 67 Viet. o. 47), 
s. 3 ; and as to the cleansing of metropolitan streets, see also title Rtcn- 
WAYS, Streets, and Bridges, Vol. XVI., p. 204. Bye-laws as to carriage 
of fsecal and offensive matters (similar to those referred to in note (p), 
supra), must be made by the London County Council and enforced by tne 
sanitary authorities (Public Health (London) Act, 1891 (54 & 65 Viot. 
0 . 76), s. 16 (2), (3); but the bye-laws do not extend to the City {ibtd., 
8. 133). 

(u) The non-performance of the duty does not necessarily render a 
sanitary authonty liable to an action for damages for non-feasohoo 
(Saunders v. Holhom District Board of Works, [1895] 1 Q. B. 64); n-nd see 
title Negliobnoe, Vol. XXI, pp. 422, 423. 

* (v) Publio Health (London) Act, 1891 (64 & 65 Viet. o. 76), s. 29 (2). 

H.L.—XXin. X 
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carry out the duty by an order of the Local Government Board, 
which order is enforceable by mandamus (a), or the Board may, 
except where the City Corporation is the defaulter, appoint the 
London County Council to perform the duty(/>). Every sanitary 
authority (r) must employ, or contract for the employment of, suffi¬ 
cient scavengers to do ’the work (d), and the provisions applicable 
to the sale and disposal of house refuse (e) apply to street refuse. 
Every sanitary authority (c) must make and enforce bye-laws for 
preventing nuisances arising from snow, ice, salt, dust, ashes, 
rubbish, offal, carrion, fish, filth, and other offensive matters (/).* 

1234. If the inspector of nuisances of an urban district council, 
or, in London, the sanitary inspector, thinks that any obnoxious 
mutter should be removed (//), ho may give the owner of the matter 
or the occupier of the premises whereon it exists notice to remove 
it. If it is not removed within twenty-four hours, or, in London, 
within forty-eight hours, it becomes the property of the district 
council, or, in London, of the sanitary authority (c), which may 
remove and sell it, and, so far as the sale does not repay the 
expenses of renuival, mu^, either in or outside London, recover 
such expenses in a sunmiiiry manner from the former owner of the 
refuse, or from the occupier or, if there is no occupier, the owner of 
the premises (/i). If the sale of tlio matter realises a sum in excess 
of the cost of removal, the balance must be paid on demand to the 
former owner of the matter removed (i). 

(a) Public Health (London) Act, 189] (34 & 55 Viet. c. 7G), 8.101. As 
to mandamus, see title Crown Practicic, Vol. X., pp. 89, 106; and see 
note (g), p. 378, ante. 

(b) PubUo Health (London) Act, 1891 (.54 & 5.5 Viet. c. 76), ss. 101, 103. 

(c) As to sanitary authorities in London, see title Metropolis, Vol. XX., 
pp. 408, 428, 466, 469 ; and see p. 373, ante. 

(d) Public Health (London) Act, 1891 (64 dj 65 Viet. c. 76), s. 31. 

(e) See pp. 607, 608, ante. As to this, see Public Hoaltb Act, 1876 
(38 & 30 Viet. 0 . 65), s. 49, and Public Health (London) Act, 1891 (54 & 56 
Viet. c. 76), 8. 35 (1). 

(/) Public Health (London) Act, 1891 (64 & 55 Vie( c. 76), s. to (1); 
and see title Nuisance, Vol. XXL, pp. 614, 640. Model bye-laws have 
been framed by the Local Govpmmont Board. As to byc-laws, geueially, 
see pp. 388 et eeq., ante. 

{g) The Pubhc IlealUi (London) Act, 1891 (54 & 55 Viet. c. 76), s. 36 (1), 
adds here, “and it is not the duty of the sanitaiy authority to remove 
it.” The Local Government Board will put the Public Health Act, 1876 
(38 & ^0 Viet. c. 65), SH. 49, 50 (see the text, infra), into force in a rural 
district (see tiflo Local. Government, Vol. XIX., p. 332) only in very 
exceptional circumstances. 

(h) Pubhc Healtli (London) Act, 1891 (54 & 55 Viet. c. 76), s. 36 (1), (2); 
Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 49. At common law, all 
persons are hable to prevent their land from being used so as to be a pubhc 
nuisance, and the Attorney-General, proceeding at the relation of an urban 
or borough council iu Londou, is entitled to an injunction to restrain such 
a nuisance iu spite of the Pubhc Health (London) Act, 1891 (64 & 65 Viet, 
c. 76), SB. 30, 35: the court, iu hearing a motion for such an injunction, took 
into consideration that the repeated exercise by a vcstiy in London of its 
powers under ibid., s. 35, would be inconvenient and ineffective {A.-O. v. 
Tod Eeaff^t [1897] 1 Ch. 660, C. A.). As to an accumulation of seaweed 
coming wiwn tho Pnbho Health Act, 1876 (38 & 39 Viot. c. 65), s. 49, see 
Margate Pier (TroprietoTB) v. Margate Town Cormoit (1869), 33 J. P. 437. 

(i) Pubhc Health (London) Act, 1891 (64 & 66 Viot. o. 76), s. 35 (1). ‘ 



Part V — Provisions in Respect op Partioui^ab Matters. 

1235. In London the sanitary authorities (j) may emjiJoy, or con¬ 
tract with, scavengers to remove manure and other refuse matter 
from the Stables and cowhouses within their districts, the occupiers of 
which consent in writing to such removal (Ir). 

Urban and metropolitan sanitary authorities may also give 
public notice requiring inaniire to be removed from premises at 
fixed periods (1). 

It is an olience to allow waste or stagnant water to remain in a 
cellar or dwelling-house in an urban district twenty-four liours 
after wiitten notice has been given by the urban "authority to 
remove it; the authority has the same power of abating the 
nuisance as in the case of overflow from a sanitary convenience (?«). 


Suii-Seci'. 2.— OfJen.<tiv(i Ihichfs. 

1236 If a watercourse or open ditch near the district of an 
urban or rural sanitary authority, or forming the boundary between 
that district and another is foul or offensive, the authority of .the 
former district may apply to a justice in the latter district for an 
order to remedy the matter. The justice may summon the local 
authority of the latter district before him to show cause why an 
order should not be made upon it to clcan.so such watercourse or 
open ditch and to execute such permanent or structural works as 
may be necessary; and, after a hearing, such an order may be 
made (7i). 

For form of agreement, see Encyclopoedia of Forms and Precedents, Vol X., 
pp. .'■>86, 593. 

(?) See note (c), ]). 010, (tnle. 

(/i) Public Ileallh (London) Act, 1891 (54 & 55 Viot. o. 76), s. 36 (1). 
The occupiers must not revoke their coiiHcut without one month’s notice 
in writing, and in spite of such agreement remain liable to fines for placing 
dimg or manure on footnays or carriage-wavs or allowing deposits of 
refuse to accumulate on their premises so as to bo a nuisance or dangerous 
to health (ibid.). 

(l) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 50; Public Health 
(London) Act, 1891 (54 & 55 Vict. o. 76), s. 36 (2). 'Pho penalty for 
non-compliance is a fine not exceeding 20«. a day, recoverable without, 
further notice, ibid The Public Health Act, 1873 (38 & 39 Vict. c. 55), 
s. 60. imposes a similar penalty for permitting further accumulation or not 
continuing the periodical removal directed by the public notice; and see 
note (a), p. 610, ante. For form of notice, see Enoyolopmdia of Forms and 
Precedents, Vol. X., p. 690. 

(m) Public Health Act, 1875 (38 & 39 Vict. c. 56), s. 47. The penalty 
is not exceeding 40®., with a daily penalty of not exceeding 3®. (ibid.) ; 
sec also pp. 604, 605, ante. 

(w) PubUo Health Act, 1876 (38 & 39 Vict. c. 66), s. 48. The order may 
be mado on an application ex parte it the adjoining local authority does not 
appear, and may determine who must do the works and in what proportion 
and by whom the costs of the works must be paid (ibid.). An order on a 
council to do works outside its district is good though its execution involves 
a trespass (Woburn Union v. Newport Tagnett Union (1887), 61 J. P. 694). 
But a power to cover offensive ditches at the side of roads and substitute 
pipe or other drains does not authoriso a district council tb remove posts 
and rails and cover a ditch which is fenced off from the highway (TidSt v. 
West Ham Local Board (1873), L. B. 8 C. P. 447). As to the power of 
surveyors of highways under the Highway Act, 1835 (5 & 6 Will. 4, o. 50), 
B. 67, sceA.-G’. v. Copeland, [1902] IK. B. 690, C. A.; and see titles High- 
WATS, Stkeexs, and BRIDGES, Vol. XVI., p. 113 ; Sewers and Drain.s , 
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Sect. 15. 1237. In London sanitary authorities (o) may cause ditches at 

Scavenging the sides of and across public roads, byeways and footways to be 
and filled up, and may substitute for them pipes or other drains across 
Cleanaing. qj alongside such roads or ways, and may make appropriate means 
Powers of of carrying water from them (p). They must also cause to be 
metropolitan drained, cleansed, covered, or filled up all ponds, pools, ditches and 
authoiTtiefl' oWi®!" places in which drainage, filth, or anything offensive or likely 
to be prejudicial to health is collected or contained ( 5 ). They must 
also give written notice to the person who causes such collection, or 
to the owner or occupier of the premises where it exists, requiring 
him to take steps to remove it in a time specified in the nolice(r). 
Persons aggrieved by any notice or act of the sanitary authority (s) 
in relation to the construction, covering, filling up or other alteration 
of any drain under tin provision, may appeal to the London County 
Council, whoso decision is final (t). 

Waters and WAXERCOunsES. As to tlio power of a parisli council to de.al 
with offensive ditches, see title Loci^l (invERNMUNX, Vol. XIX., p. 248. 
For form of notice, see Encyolopadia of Forms and Precodent"?, Vol. X., 
p. 697. As to watercourses peiierally, see title Waters and Watercourses. 

(0) As to sanitary authoiitics in London, see title Metropolis, Vol. XX., 
pp. 408, 428, 466. 

(p) Metropolis Management Act, 1855 (18 & 19 Viet. 0 .120), s. 87. Land 
gamed by such works may bo tnrown into tlio adjoining highway, m which 
case it becomes repairable as part thereof (tb/d.); and .see title IlrGiiWAVS, 
Streets, and Biudge.s, Vol. XVI., pp 200, 201. 

(^) Public Health (London) Act, 1891 (54 & 56 Viet. c. 76), s. 43 (1) (a). 
This provision is apparently designed for the case.s in wliich it cannot bo 
discovered who is responsible for the offensive accumulation or who owns 
the pla<*o where it exists. 

(r) Public Health (London) Act, 1891 (54 & 55 Viet. 0 . 76), s. 43 (1), (0). 
This is the procedure where the person responsible for the collection, or 
the owner or the occupier of its locus, cannot be discovered. The penalty 
for non-compliaucc is a iino not exceeding £5, and a fine not exceeding 
£2 for each day the ofience continues (ibid., s. 43 (2)). For the definitiou 
of owner, see note ( 0 ), p. 427, anU. In lieu of proceeding lor a penalty 
the sanitary authonty may enter on the premises, abate the nuisance, 
and recover the expenses of the abatement from the owner (Public 
Health (London) Act, 1891 (54 &: 55 Viet. c. 76), s. 43 (2) ). The sanitary 
authority may pay for the abatement as pai't of their sewerage expenses 
(ibid., 8. 43 (2) (a)). A.s to nuisances suiumarily abatable, see, further, 
title Nuisance, 7o1. X'XI., pp. 566 et eeq , and, as to legal proceedings, 
see pp. 367 et seq., ante. As to procedure before courts of summaiy 
jurisdiction, see Idle Magistrates, Vol. XIX., pp. 589 el seq. If the work 
of abatement damages any ancient mill or right connected therewith the 
sanitary authority must make full compensation for such damage in the 
manner provided by the Metropolis Management Act, 1855 (18 & 19 Viet, 
o. 120), S8. 225, 226. As to the time for applying to justices for com¬ 
pensation, sec Jl. V. Edwards (1884), 13 Q. B. D. 586, C. A. The sanitary 
authority may, in the alternative, purchase the mill or right in the manner 
provided by the Metropolis Management Act, 1856 (18 & 19 Viet. c. 120), 
88. 149—156. As to the procedure, see title Metropolis, Vol. XX., pp. 
456 et seq. 

(a) See note ( 0 ), supra. 

(t) Public Health (Loudon) Act. 1891 (54 & 55 Viet. o. 76), s. 43 (3); 
and see tiitic Metropolis, Yol. XX., pp. 468, 469. 
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Nature of 'V' 
special Act’ 
and incor¬ 
poration of 
General 
Clauses Acts, 


For Canal Itoats - - - - See Uth V\i\iL\c, Health and Local 

ADMIMSI'KATION. 

SmiTINO AND Navioation. 
OABniEua. 

(JostPANTES. 

C(JMPULS(JRY PunCHASi: OF 
LaNJ) AM) CoMPENaATION. 
I'jLKmilC liKillTING AND 

Tower 
Oakuieus. 

TliGiiwAva, Sthklts and 

JilllDGJta 

Income T^x. 

'ril\MWAYa AND Lioiir JUtL- 
WAYS. 
nAttRlEHS. 

CJauriers ; Negligence. 
(I.vrriehs. 

Hates and IIattng. 

(lARRlUKS. 

Sjui’i’iNG AND Navigation. 
Negliciench. 

Telegh M’jLs AND Telephones. 

t VllUIEHS. 

L'ahrieus 

TRAitWAVS AND LlOHT HaIL- 

ways. 

Negligence ; Trespass. 
Carriers 

MavpkR and yERVANT. 

Carriers. 

Part 1.—Constitution of a Railway 
Company. 

Sect. ].— FortmiUon, 
ficu-SECiT. Under Spetmi Aef. 

1238. h. railwjiy company is •usually foriiu'd by an Act of 
‘^rliauient which is called the company’s “ special Act,” and whicli 
SiUthoiises the construction of the railway (a). Before 1815, each 
Special Act w'as complete in itself and contained all the powers 
conferred by the legislature on the company. In that year, 
however, certain general Acts were passed for the puriiose of 
consolidating those provisions which had been usually inserted in 
Acts incorporating companies for cailying on public undertakings 

(a) See llailways Clauses Consolidation Act, 1845(8 & 9 Vict. c. 20), s. 2. 
From six months alter tlie passing ot the special Act tho company is 
bound to keep at its piincipal office a copy of the Act, and in that time to 
deposit a copy in the office of the clerk of the county council (Local Govern¬ 
ment Act, 1888 (51 & 62 Vict. c. 41), s. 83 (6)) of each county into which 
tho railway extends All persons interested must be permitted to inspect 
such copies and to niako extracts therefrom, and penalties are incurred by 
any breach of these provisions (llailways (Clauses Consolidation Act, 1845 
(8 & 9 Vict. o. 2(1), SB. 162, 163). For tho steps necossarj’ to obtain a 
special Act, see title Parliament, Vol. XXL, pp. 727 el seq. 


Cart iaqe hy Sea - - - 

Carriers' Liability . - - 

Companies for Staliifory I’nrjoses 
Ctnnpulsvry I'urdtnftc - - - 

J'jlalrical Undcrlaluiiyi 

Farts - _ . - - 

Htyhway Aat/iortfirs - 

hit'ome Tax - - . - 

fAtjht Hallways - - - - 

Ma,iimnm Hales Jor Trajjtc - 
Nryhyence - - - - - 

Hates for Trajjfie . . - 

llatiny of Hat!trays - - - 

Hensonalile FatiUties for Tin (to - 
Sltijiptny - - - - - 

Sliilidory Doty, S'eyleit oj - 
Teleyrnphs- _ _ _ _ 

Terminal Charyrs _ - . 

Throuyh Hales awl I'ul.els - 
Tiamvjays _ . . _ 

Trespass awl Trfspa.wrs 
Undue Vrejermte 
Worlrnen's Comjiensation 
Workmen's Trains 
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and authorising the compulsory acquisition of land or the ooU' 
struction of rail\('ays. These general Acts are the Companies Glauses 
Consolidation Act, 1845(6), the Lands Clauses Consolidation Act, 
1845 (c), and the Railways Clauses Consolidation Act, 1846 (d). 
Each of these Acts applies to every company incorporated by any 
special Act, passed since the 8th May, 1845, by which power is given 
to such company to construct a railway and to acquire lands 
compulsorily for the purposes of such construction; and such Acts 
must be incorporated in the special Act and form part thereof, 
and all their clauses and provisions apply to the undertaking 
authorised, save so far as they are expressly varied or excepted by 
the special Act(<>). 

1239. These Clauses Acts do not apply to companies incorporated 
by special Acts passed before 8th May, 1845; but as all such companies 
which are now in existence have since that date obtained further 
powers from Parliament, and as the Clauses Acts have been applied 
to them by their further special Acts, it may be presumed that the 
Clauses Acts apply to every railway company in the kingdom (/). 

1240. The Railways Clauses Act, 18()3 (9), is divided into five 
parts, of which Part I., relating to construction of a railway. 
Part III., relating to working agreements. Part IV., relating to 
steam vessels, and Part V., relating to amalgamation, apply 
to a railway company wluue they are expressly incorporated in a 
special Act passed after the 28111 July, 1868, by such special Act (!i). 

1241. 'L’ho constitution, regulation, and management of a railway 
company formed under a special Act, the rights and liabilities of 
shareholders in such company, and the powers of the company with 
regard to the raising of capital and issuing of shares are governed 
by the Companies Clauses Consolidation Act, 1845 (i). 

1242. When twenty-one years have elapsed after the authorisation 
of any railway made or authorised since the year 1843, the Crown 
has power at any time, on certain conditions, to purchase such 
railway for a sum equal to twenty-five years’ purchase of the annual 

(6) 8 & 9 Viet. 0 . 16; see iitle Companies, Vol. V., pp. 674 et yeq. 

(c) 8 & 9 Viet, c 18; see title Compulsory Pi'rchase of L.vnt> anI». 
Compensation, Vol. V/., pp. 12 et seq. 

(d) 8 & 9 Viet, o 20. 

(c) See 8. 1 of each of the Acta referred to in notes (6), (c), (d), supra. 
The Acta are usually incorporated in the special Act by express words, but, 
this seems to be unnecessary. As to the exemption of the land of a 
railway company from compulsory acquisition for the purposes of the 
Housing Acts, see Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 
c. 44), 8. 46; title Public Health and Local Admini.stration, p. 547, 
nolo ip). 

(f ) It is assumed throughout this title that the general Acts apply nilly to 
every railway company mentioned. It is doubtful, however, whether the 
Companies (’lauses Consolidation Act, 1846 (8 & 9 Viet. c. 16), applies to 
every company whose original Act was passed before the 8th May, 1846, 
and certainly none of the Acts of 1845 (see notes (b), (d), supra) applies to 
works oonstraoted under powers granted before that date. • 

(g) 26 & 27 Viet. c. 92. 

(h) lUd., ss. 2, 3, 22, 30, 36. 

(t) 8 & 9 Viet. c. 16. With regard to all such matters as arc referred to in 
this paragraph, see title Companies, Vol. V., pp. 674 et seq. 
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divisible profits calcula^ted on an average of the three preceding 

years (j). 

Sub-Seci'. 2 .—Under Certificate of the Hoard oj Trade. 

1243. Where any companies or persons intending to construct a 
railway have contracted for the purchase of nil the lands required 
for that purpose, they may apply to the Board of Trade for a 
certificate authorising such construction under the Railways Con¬ 
struction Facilities Act, 1864 {k). 

1244. Such company or persons (called the “ promoters ”) (Z) and 
all parties seised or possessed of or entitled to such lands may 
make provisional contracts for the purchase or taking and sale of 
the lands under the same conditions as are prescribed bj' the Lands 
Clauses Acts {m) for the taking of lands by agreement (»). 

Such promoters and parties have none of the powers conferred 
by those Acts (wi) with regard to the acquisition of land otherwise 
than l)y agreement (o); and a person under disability or incapacity, 
though he may contract for tlio sale of lands, has no power to 
carry the contract into execution or to deal further with the hinds 
before the certificate comes into operation(p). Neither may the 
promoters before that time take or bold lands, though they may 
contract for tliem(p). 

The promoters need not enter into any contracts with regard to 
the use of, diversion of, or interference with, any liigbway before 
applying for a certificate {q). 

1245. On making their application to the Board of Trade, the 
promoters must deposit maps, plans, sections, and books of 
reference, together with an estimate of the cost of construction, and 
a draft of the proposed certificate, and must publish notices of the 
application (/•). 

1246. The Board of Trade must inquire in such manner as it 
thinks lit into the whole scheme and consider any representations 
and objections (s). If the Bo.ard is satisfied that all requireiiK ats 

(/) Tho Railway Regulation Act, 1844 (7 & S Viet. o. 8.5), ss. 2, 3. TLi*v 
power does not aiipear to have ever been exorcised. 

(i) 27 & 28 I'let. c. 121, a. 6. The provisions of this Act extend and 
apply mutciiis mutmidii to the making of new works in connection with an 
exiting railway [ihid., s. 54). 

(Z) Ibid., B. 2 . 

Ivt) I.e., the Lands Clauses Consolidation Act, 1845 (8 & 0 Viet c 18), 
and the Lands Clauses Consolidation Acts Amendment Act, 18G0 (23 &; 24 
Viet. c. 106) (Railways Construction Facilities Act, 1864 (26 & 27 Viet, 
e. 121), s. 2). 

(n) Ibid., B. 3 ; sec title Compulsory FuncuASE of Land and Oom- 
fBNSATiON, Vol. VI., pp. 56 ef seq. 

(o) See ibid., pp 62 et seq. 

(p) Railways ('unstruction Facilities Act, 1864 (27 & 28 Viet. o. 121), s. 3. 

By ibid., s. 4, provisions are made for the acquisition, if required, of Crown 
lands. ' • 

(g) Ibid., B. 5. 

(r) Ibid., B. Q. Rules relating to these matters are made under the Act 
{ibid., ss. 6, 64k and Schod.). 

(s) Ibid., SB. 7, 8. 
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have been observed by the promoters, it may(t), if it thinks fit, 
settle a draft certificate to the effect that the promoters are 
authorised to make the railway therein described, inserting in such 
certificate such provisions as it deems necessary (?/}. The draft 
certificate must then be laid before both Houses of Parliament, and 
if either House within six weeks after it is so laid resolve that it 
ought not to be made, the scheme proceeds no further and all 
’ contracts relating to the acquisition of land for the undertaking are 
void (a). If, however, neither House within that time passes any 
such resolution, the Board of Trade may make and issue a certificate 
in conformity with the draft (b), which must be published in the 
London Gazette (c). 

1247- The certificate as from the time prescribed therein (not 
being prior to the publication), or if no time is proscribed, then 
as from the lime of such publication, has the same force and 
operation and is as valid as if it were an Act of Parliament (cZ). 

'J’he Lands Clauses Acts(c) are incoiporated in the certificate, 
except as therein excepted, and except as to the provisions relating 
to the taking of lands or the assessment of compensation otherwise 
than by agreement, and to the entry by the promoters upon 
lands (/). The Railways Clauses Acts (y) are incorporated with the 
certificate, except as therein excepted, and except as to the correc¬ 
tion of enors in plans, the temporary occujmtion of lands, and the 
leasing of railways(/<). The general Acts applying to railways also 
apply to the company and to the railway (i). 

1248. Where the promoters are not a company already incor- 
porateil and are seven or more in number, a company must be 


(<) It is not obligatory on tlio Board to settle a draft certificate; it 
lias a discretion, and, if it refuses, all contracts for llie jmreliase or taking 
!>' land for the purpose of the undertaking cease to be binding (Kaihvays 
t'onslmotion Facilities Act, 18G4 (27 & 28 Viet. c. 121), s. 52). 

(«) lliid., SB. 11. 12. The oerlificato may bo in tlic form set out in the 
schedule to the Act (ibitl , s. 1.3). The promoters mjust give public notice of 
the ocitificate according to the rules under the Act (ibid , a. 15). 

(a) Ibid., BS. 14, 10. 

(b) Ibid., B. 17. 

(c) Ibid., a. 18, or in the Edinburgh Gazette or Dublin Gazette if the pro¬ 
posed railway is in Scotland or Ireland, and in both the London Gazette 
and Edinburgh Gazette if it is partly in England and partly iu Scotland 
(ibid.). 

(d) Ibid., B. 19. The certificate must be judicially noted without being 

f ileaded (ibid., s. 20). Terms used in it have tlie same meanings as they 
lave when used in the Act (ibid., s. 21; see ibid., a. 2). The pmvere given 
by the certificate cease at the end of five years from the commcncemeut of 
its operation, or within any shorter period therein prescribed (ibid., s, 22) 

(e) See note (m), p. 624, ante. 

(f) Eailways Constmotion Facilities Act, 1864(27 & 28 Viet. c. 121), 
SB. 2, 23. The exception does not include the provisions in the Acts 
relating to the compensation for enfranchisement of copyholds (thi^l.). 

(n) f.e., the Railways Clauses Consolidation Act, 1845 (8 &*9 Viet, c 20), 
ana the Railways Clauses Act, 1803 (26 & 27 Viet. o. 92). 

(h) Railways Construction Facilities Act, 1864 (27 & 28 Viet. o. 121) 
B. 31. ^ 

, (t) Ibid., B. 61. For a list of the general Acts, see ibid., Sched. IV. 
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incorporated by the certificate (fe)- Where they are not a company 
and are less than seven in number, a company may be incorporated 
Ijy the certificate if the promoters so desire {1). Where a company 
is incorporated, tlio certificate must contain proper provisions with 
apt terms for creating a body corporate, by an appropriate name, 
with perpetual succession, a common seal, and power to take, hold, 
and^ disposo of lands and other property for the purposes and, 
subject to the restrictions of the certificate (?a). 

In every case in wliich a company is formed, the certificate is 
to be deemed the special Act, and the Companies Clauses Acts are 
incorporated with the certiiicate (»). 

1249. No share may be issued, nor does any share vest in tlie 
person accepting it, until at least one-fifth of the amount of such 
share is paid upfo). 

Skct. 2.— Powers. 

Roh-Sect. 1.— 7n deneral. 

1250. The special Act (/)) of a railway company, combined with the 
general Acts incorporated therewith, i;sually confers on the company 
power to construct a railway and the auxiliary works, to acquire 
comijulsorily the lands necessary for such construction (q), and to 
raise the capital reciuirod for the purpose (r). 

1251. Tlie powers conferred are as a rule enabling and not 
compulsory; and when the special Act says “ It shall bn lawful 
. . . .” to construct a railway, these words aro permissive only, and 
there is no obligation on the company to make the railway (s) : so 
words providing that the railway “ shall be completed ” within a 
named time aro not usually compulsory, but mean that if the 
company choose to exercise its powers of making the railway it must 
complete it witliin the tiuio(0,- but, on the construction of the 

(i) Railways Constiuction Facilities Act, 1864 (27 & 28 Viet. o. 121). 
B. 24. 

(l) Ibid., B. 25 

(m) Ibid., s. 2C> 

(n) Ibid., B. 27. These Acts ate the Companies Clauses Consolidation 
Act, 1845 (8 & i) Viet, c, 10), and the Companies Clauses Act, 1863 (26 & 27 
Viet. 0 . 118) (Railways Construction Pacililiea Act, 1864 (27 & 28 Viet, 
c. 121), B. 2). 

(o) Ibid., 8. 28.' 

(p) See pp, 622 ct seq^ ante. A special Act must be construed strictly 
aj^ainst the company, but liberally in favour of the public {Parker v. Great 
Western Bail. Vo. (1844), 7 Scott (n. b.), 825 : and see title Statutes). 

{g) See, fuiilier, title Compuesoky Purchase of Land and Compen¬ 
sation, Vol. VI., pp. 163, 154. 

(r) See title Companies, Vol. V., pp. 680 et sea. 

(«) York and North Midland Bail. Co. y. B. (1863), 1 E. & B. 858, 
Ex. Ch.; approved in Scotiish North-Eastern Bail. Co. v. Stewart (1850), 

5 Jur. (N. S.) 607, H. L. ; followed in Great Western Bail. Co. v. B. (1853), 

1 E. & B. 874, Ex. Ch., and in B. v. Great Western Bail. Co. (1893), 62 L. J. 
(q. b ) 672, C. A.; and overrruling B. v. Lanoashire and Yorkshire Bail. Co. 
(1862), 1 E. & B. 228 ; see also B. v. French (1879), 4 Q. B. D. 607, C. A. ; 
Darlaston Local Board y. London and North Western Bail Co., [1894] 2 Q. B. 
694, C. A. 

{t) York and North Midland Bail. Co. y. B., supra; compare Midland 
Railway y. Great Western Bailway, [1900] A. C. 445. With regard to . 
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special Act, the company may be under an obligation to make the 
railway, in which case a mandamus may issue to compel it to fulfil 
that obligation (a). t 

Similarly, if the railway is made, there is no obligation on the 
company to maintain it or to restore it should it bo destroyed (6). 

If the company has made part of an authorised railway, it is 
under no obligation to uiake the rest(c); and the failure to coni- 
'plete the whole railway js no public injury such as to justify the 
interference of the Attorney-General (d). 

Where, however, the special Act has authorised one entire rail¬ 
way, and capital has been subscribed to mako the whole line, the 
company may be restrained at the suit of a shareholder from deter¬ 
mining to abandon part and use the capital subscribed for making 
the remaining portion only («); but when a company autho¬ 
rised to mako a railway, having made part, is unable for want 
of funds to complete the whole, the court exercises a discretion 
as to granting any injunction which would have the efToet of pre¬ 
venting the portion made from being used for the benefit of the 
public and the shareholders (/). 

1252. The special Act does not constitute a contract, between the 
company and the owners of tlie land required, so as to give a land- 
owner any rights against the company until it exorcises its ojition 
to take that person’s laud by giving him a notice to treat (g). 

t5un-PhCl‘. 2 .—Mniters Ultra rtcc.i. 

1253. A company which has been incorporated for a special 
purpose by Act of Varliameiit may not apply any part of its funds 

lailvvay • constructed under the llailwaya Construction facilities Act. 18G4 
(27 & 28 Viet. c. 121), there arc in that Act elfiborato provisions for eccurinff 
the completion of a railway by requiring' a deposit by the promoters and 
providiiiff tor the forfeiture of such deposit on failure to complete ; see 
ihid , ss 34—47. In the case of an existing railway using the powers of 
that Act a penalty may be enforced against the company for tailing to 
comjdele (ibid . s. 48). 

(n) Great Western Bail. Co. v. B. (18.')3). 2 W. 11. .54, Ex. Ch. 

(b) B V. Great Western Hail. Co (1893), 62 L. .T (y. n.) 672, C. A. 

(c) York and Sorlh Midland Bail. Vo. v. Jt. (1853), 1 E & B. 858, Ex. Cli. 

(d) A.-O. V. Birmingham and Oxford Junction Rail. Co. (1851), 3 Mac. 
& (>. 463. 

(e) Cohen v. Wrlkinson (1849), 12 Bcav. 125. But a sli.-ireliolder 
remaining passive, when he might interfere with the inode of action of the 
directors, may lose his right to interfere {Giaham\. Birkenhead, Lancashire 
and Cheshire Junction Bail Co (185(l), 2 Mao. & G. 146 ; see Bagshaw V. 
Eastern Union Bail Co. (I860), 2 Mac. &;G 389. As to the general nature 
of the remedy of injunction, sec title Injunction, Vol. XVII., pp. 197 
et seq. As to abandonment, sco p. 772, post. 

If) Hodgson v. Powis (Earl) (1850), 12 Beav. 529 ; see Browne v. Mon^ 
mouihshire Bail, and Canal Co. (1851), 13 Beav. 32; and where by its 
Act a company was forbidden to open a lino until a certain junction was 
made, the court refused an injunction against opening the lino on being 
satisfied that the company mtonded to make the junction (Cromford ana 
High Peak Rail. Co. v. Stockport, Disley and Whaley Bridge Rail. Co. (1867), 

I Do G. & J. 328, C. A.). 

(g) York and North Midland Rail. Co. v. R., supra. As to notice to 
treat, see title Compulsory Purciiase of Land and Compensation, 
,Vol. VI., p. 64, 
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Sect. 2. to objects unauthorised by the Act, however desirable it may appear 
Powers, to so apply them (h). Even the assent of every individual share¬ 
holder in such a company does not justify the application (i). 
But although what is not permitted by such an Act must be taken 
to be prohibited, the principlo should be interpreted reasonably and 
liberally, so that everything which may fairly be considered as 
incidental to, or consequential upon, those things which Parliament 
has authorised ought to be considered as within the powders of the * 
company unless expressly forbidden (/-). 

Examnies of 1254. Where a company engages in a business not expressly or 
impliedly authorised by its Act, its conduct is calculated to injure 
%ntra vtreg. public, and an injunction at the suit of the Attorney-General 

is the proper remedy (/). Tims, a company will he restrained from 
acting as dealer in cnal(w), or from running omnibuses in a way 
not incidental to or eoiisequontial upon the powers conferred upon 
it(«.) ; but it is not ultra vims of a company if it lots rolling stock 
on hire to another company which runs over its line and in the 
working of which it is interested ((>\ A company may not hold 
share.s in another couip.iny (p), nor guarantee dividends or the 
return of capital to the shareholders in another company, however 
advantageous to its own business such schemes may appear to ho ( 7 ); 
nor may company subscribe to public or charitable objects, even 

(7t) ICftKlcni Couiilics Hail. Go. v. llawkes (185.‘5), 6 H L. (Jsia. 331; Ash¬ 
bury liailway Gartiaye and Inn Go. v. liicke (187r»), L. 11 7 11 L. 653; sco 
Amalmmated Society of Railway Servants v. Osborne, [1‘JIO] A. C. .S7, per 
Lord Macnagutbn, at p. 04, per Lord Atkinson, at p. 103; and eco tillo 
CoRPOttVTioNS, Vol. VIII., pp. 359 et acq. 

(i) Wenhek (JJaioness) v. River Dee Go. (1883), 36 Oh. D. 675, n , C. A. 

(fc) A.-O. V. Great Rastern Rail. Go. (1880), 6 App. Oaa. 473. Where a 
railway company was aiiiulgamalcd with a dock company by Act of 
Parliament, the supplying by the railway company to tho docks of water 
for all purposes of tho docks from a source acquired by the railway com¬ 
pany for railway pmposcs was held not to be tiUrn vires of the railwav 
company (A.-O. v. North Kastern Railway, [1906] 2 Ch. 675, t!. A.). 

(l) A.-G. V. Great Northern Rail Co. (1860), 1 Diew. & Sin. 114 ; see 
p. 740, jHi'-t; and see title Injunction, Vol. XVII., pp. 227. 228. 

(m) A -G. V. Great Northern RcHl. Co., supra (where the relator was a 
coal merchant). 

(») A.-O. V. Mersey Railway, [1907] A. 0. 415. But where it can be 
shown th.at it is incidental to, or consequential upon, the use of the powers 
conferred upon the company it may be within its powers to run omnibuses 
(ibid. ; see London County Council v. A.-G., (1902] A. C. 165). 

( 0 ) A.-G. Great Eastern Rail. Co. (1879), 11 Ch. I). 449, C. A.; 
afflmed (1880), 5 App. Cas. 473 (wliere the relator was a manufacturer of 
rolling stock), but, semhle, it would bo ultra vires of a railway company to 
manuiacturo rolling stock for, or let it to, companies in which it was not 
inteicsted (ibid ), As to agreements between companies, see pp. 701 et seq., 
poet. 

(p) Great Eastern Rail. Co. v. Turner (1872), 8 Oh. App. 149. 

(q) ColniMn v. East Counties Rail. Co. (1846), 10 Beav. 1. In this 
case an injunction was gi-aiited restraining the company from fulfilling a 
contract to gimrantee dividends etc. to tho shareholders in a steamship 
company, the working ot whoso ships in connection witli the railway would 
have increased tho business and profits of tho railway company. The fact 
that the plaintiff shareholder was suing at tho instigation of a rival com¬ 
pany w as ueld to be immaterial; see also Carlisle v. South East&m Bail. Co. 
(1860), 13 Beav. 295. 
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when such subscription may indirectly benefit the company (r); nor 
may it use its funds to defray the cost of promoting a Bill in Parlia* 
ment even? for an extension of its own powers (s); but when the 
interests of the company are threatened by a Bill promoted by 
others, it may lawfully use its funds in opposing such a Bill (t). 

1255. The powers conferred by Parliament upon a railway com- 
• pany cannot be delegated to any other company without authority (a), 

but an agreement by which one company gives running powers over 
its railway to another company is not delegation nor ultra vires (6). 

1256. A contract not to use land for the authorised pu)-pose 3 for 
which it was acquired, or any contract by a company not to exercise 
their statutory pow'ers, is void (c). So a contract to use land in a 
mnnn(jr prohibited by the special Act is ultra vires and void, oven 


(r) Tomkivson v. Nonlk Eastern Iiutl. Co. (1887), 35 Ch. 1). 676 (where 
the company piopoted to 8u))scribo to the land for the erection of the 
Imperial Institute). A oonipiiiiy which is a going concern may use its 
funds in gratuities to directors and servants in a reasonable way ■w»l.h 
tlie view ol gel ting better work in the future; but a company which is 
transferring its business to another company cannot uso its funds in 
gratuities [Hutton v. G'm/c it ml. Co. (1883), 23 Ch. D. C5'<, C. A.). 

(«) Caledonian Itail. Co. v. Solway Junction Hail. Co. (1883), 49 ]j. T. 
526: 3lnnt y. Shrewshury and Chci>lcr Had. Co. (1850), 13 Bcav. 1 ; 
Stevens v. South Devon Hail. Co. (1851), 13 Bcav. 48; East Anglian 
Hallways Co v. Eastern Counties Hail Co (18.71), 11 C. B. 775 ; Vance v. 
East I.aneashire Had. Co. (1856), 3 K A J. 60. Although the court 
will restiam a company fiom using its funds to promote a Bill, it will 
not as a rule icstrain the company Iroin promoting a Bill [Stevens v. South 
Devon Had. Co., supra ; Vance v. East Lancashiie Hail. Co., supra). The 
court has power to restrain an improper application to Parliament, but ‘‘ it 
IS difficult to conceive or del'ino what are the cases in which it wmuld bo 
proper lor tlie court to exei-ciso tliat power” [He J^ndon, Chatham and 
Dover Hnilwny Arrangement Act, Ex parte llaitndge and Allender (1869), 6 
Ch. App 671,'per Selwyn, L.J., at p. 679); and the court will not restrain 
a*i application to Parliament, even when such application is in dii-cct 
bleach of an undertaking or contract (A -O. v JUanchesfer and Leeds Hail. 
Co. (1838), 1 Ry. & Can. Cas. 436; Liineaster and Cailisle Hail Co. v. 
London and Eoilh Western Hail. Co (1856), 2 K._& J. 293). 

({) This seems clearly to bo the law, but the point does not seem to have 
been raised in the case ol a railway company; see R. v. White (1884), 14 
Q. B. D. 368, C. A. ; A.-6 v. Andrews (1850), 2 ilac. & G-. 226; A -O. y. 
Eosllake (1853), 11 Bare, 206. It is not illegal or a fraud on Parliament 
for a company to ugiec to withdraw opposition lo a Bill [Shrewsbury and 
Birmingham Had. Co. v. London and A’oHh Western Hail. Co. (1850), 2 

U. & Tw. 257). 

(o) Beman y. Ruffard (1851), 1 Sim. (x. 8.) 650 ; Great Notihem Hail. Co. 

V. Eastern Counties Rail. Co. (1861), 9 Hare, 306 ; Winch v. Birkenhead, 
Lancashire, and Cheshire Junction Hail. Vo. (1862), 5 De (it & Sin. 662. 

(b) Midland Had Vo. v. Great Westeni Hail. Co. (1873), 8 Cli. App. 8il. 
As to running powers, see pp. 701 el scq., post. 

(c) Ayr Harbour Trustees v. Oswald (1883), 8 App. Cas 623 ; He South 
Eastern Railway and Wien's Contract, [1907] 2 (Jh 366. In the latter 
case a railway comxiany was authorisiMl to .’’cquiro land for certain specified 
puTpose.s and “ for other purposes of and connected with ” its under* 
taking; it acquired land by voluntary agreement, and oovepanted to use 
the land for a passenger station and “ for no otlicr purpose ” ; and it 
was held that this covenant was ultra viies and not binding on the com¬ 
pany. As to the capacity of a railway company to dedicate a highway or 
right of way, see title Highways, Streets, and Bridges, Vol. XVI. pp. 36, 

• 32 ; and see Great Central Bail. Co. v. Balby -with-Eexthorpe Urban Dtstrici 
Council; A.-O. v. Great Central Bail Co., [1912] 2 Ch. IK) 
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though tlio proliihilion was in the interest of an individual and not 
of the publxo and the act might be done with the consent of the 
individual (d). 

1257. A eonip.iny at any time may purchase land within the 
limits of dovialiou of its railway for any piirposo necessary or 
incidental to the business of the railway (c); and a company cannot 
be restrained from constructing authorised works, after the timo for* 
completion of the railway has expired, upon land acquired before 
such time expired (/). 

1258. A company may use its funds lo print and issue circulars 
and proxy forms to its shareholders in order to explain and obtain 
support for the policy of the directors {(j). 

SuiJ-.SLOr. 3 — Oii},Ual. 

1259. I’he capital which a railway company may raise for its 
authori.sed purp.jses di'pembs en the powers conferred upon it by 
its special Act. It must ho clivideci into shares, hut these bliaros 
may he converted into stock subject to the prescribed conditions (/<)• 

1260. ^\"hen a iMilway comp.iny has p.iid a dividend on its 
ordinary stock of not less than 8 per cent, in the pviiccding year, 
it may by resolution of an extr.iojidinary general meeting divide its 
paid-up ordinary stock into two classes, preferred and defi'n’ed. 

Profei’j'ed ami (lef(>rr(^d ordniary stock may only ho i.ssued for equal 
amounts of jiaid-uii ordinary stock, and by way of division of jiorliona 
of ordinary stock into two equal parts, and only in sums of ninltiples 
of dllO. The stock held by any person can only ho so divided at his 
request in writing, which may apply to the whole of tlio stock held 
by liim or to any portion tlieieof divisible into twentieth parts. 
The cortiliealcs for tho stuck so dividi'd must ho delivered up to and 
cancolled by the company and new certilicates in exchange issued 
gratis (i). 

As hetw'oen the two classes of stock, the preferred ordinary 
stock must hear a lixed maximum divideml of iJ per cent , and 
to that extent it has priority^ over all deferred ordinary stock, 
whether created at the same or a later time; it ranks pari pa»m 
W'illi all undivided ordinary stock, but after all preference and 
guaranteed slock(i).' After all holders of preferred ordinary stock 
have received their 6 jier cent, dividend in any year, all holders of 
deferred ordinary stock rank pari pasm with all holders of uiidivkled 
ordinary stock in respect of any dividend exceeding 6 per cent. (t). 

(d) Corbett v. South Eastern and Chatham Railways Managing Committee, 
[1900] 2 Ch. 1L\ C. A. 

(e) Thompson v. Uickman, [1907] 1 Cb. 650; sec also Kailways Clauses 
Consolidation Act. 1846 (8 & 9 Viet, o 20), s 46. 

(/) Great Railway v. Mulland Railway, [1908] 2 Cli. 644, C. A.; 

.'illirraed, sii6 nom. Midland Railway v. Great Western Railway, [1909] 
A. C. 445 ; sec Tiverton and RoHh Devon Rail. Co, v. Loosemore (1884), U 
App. Cas. 480‘. 

(g) Peel v. London and North Western Railway, [10071 1 Ch. 6, C. A. 

(a) See Comp.inies Clauses Consolidation Act, 1846 {S & 9 Viot. o. 16), 
8s. 6, 01; Comp.inies Clauses Act, 1863 (20 de 27 Viet. c. 118). This subject 
is treated fully in title Companies, Vol. V., pp. 080—687. • 

(i) Hcgulutiou of Uailways Act, 1808 (SI & 32 Viot. c. 119), s. 13. , 
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If in any year ending the Slat December no profits are available, the 2 . 

deficiency may not bo made good out of the profits of any subsequent Powers, 
year, or out of any other funds of tlie company. The holders of lights of 
either class of divided stock have the same rights of voting and siockhoidcrs. 
otherwise as the holders of undivided ordinary stock. The terms 
and conditions upon which divided stock of either class is issued 
, must be stated in the coi tificate. All divided stock of oilhor class 
is hold on the samo trusts, and is subject to the sumo charges, * 

liabilities and dispositions as affect the ordinary stock in substitu¬ 
tion for which it was issued at the time of division (j)* 

1261. Whore a railviay is about to be made upon or near land Ohargeof^ 
which is likely to be improved or benefited by the undortakiiig, the 

owner of such land who desires to subscribe to the capital of the 
railway company may apply to the ]?oard of Agriculture and 
Fisheries (A) lor an order that tho amount of his desired subscription 
may be charged upon such land(i). If, after making inquiries, the 
JJoard is .sfitisfied that the railway will effect a certain increase of 
Die annual value of the laud exci'oding the annual amount proposed 
to be charged thereon, it may make a provisional order sanctioning 
the proposal (?a). When the railway lias been completed and opened 
for traffic, and wlien as much of tho tiaftic subscribed for and hold by 
tho landowner as equals in nominal amount tho money authorised 
to be charged has been fully paid uji and the certificates therefor 
deposited with tho Hoard, liio ]3oard must by an absolute order 
execute to the landowner or his assigns a charge upon the said land 
of tlio amount authorised, including in the priucii)al charged, if the 
landowner so wishes, the expensi's of obtaining the order and of 
any advance which may have been made to him of tho authorised 
amount (a). 

H ub-Sect. 4»— lioirnwmg. 

1262. No railway company created by statute may legally borrow Ultra virm. 
money unless power to boiTOW is given by its special Act, or otherwise 

than in the manner and to the oxient proscrilied by lliat Act(e). 

A company issuing any note or other negotiable or assignable Penalty, 
instrument by way of security for money advanced otherwise than 
under the powers conferred by its special Act is liable to a penalty 
equal to the sum borrowed (p). 

(j) llogulation of Kailways Act, 1868 (31 & 32 Viet. c. 119), fl. 13; and 
as to the declaration of dividends, sec, furtlxT, title Companies, Vol. V., 
p. 724. 

(fc) The powers of the Land Commissioners for England wore trans¬ 
ferred to the Board of Amiculture and Fisheries by the Board of Agricul¬ 
ture Act. 1889 (52 & 63 Viet, c 30), s. 2; and see title Constitutional 
Law, Vol. VII , p. 104 

(l\ Improvement of Land Act, 1804 (27 iV 28 Viet. c. 114), s. 78. As to 
canals, see p- 780, pout. 

(m) Ibid., S8. 79, 80. 

m) Ibid., B. 82 ; and see title Land Improvement, Vol. XVUI., p. .‘100. 

. 0 ) See Wenloclc (liatoneiss) v. "River JJee Co. (1885), 10 .App. (^as 364. 

A.*! to the powera of boiTowiug possessed by a statutory coinp.iny gener.ally, 
see title Companies, Vol. V., pp. 730 et seq. 

(p) Kailway Regulation Act, 1844 (7 8 Viet. o. 85), s. 19. This is 

recoverable by action in a court of record {ibid., s. 24). 
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1263. Bui; whore a railway company is already indebted and 
gives to its creditor, with the approval of the shareholders, a Lloyd’s 
bond (?) or instrument under the seal of the company acknowledging 
a sum of money to be due, the holder of such instrument has a valid 
claim against the assets of the comp.any for such sum, so far as the 
company has had consideration for the sum (r). 

1264. Where a company has power to borrow on mortgage or 
bond, it may, subject to the provisions of its special Act, borrow 
on iriortgage or bond such suras, not exceeding in the whole the 
amount prescribed («), as from time to time may bo authorised by a 
general meeting of the company, and may mortgage the undertaking 
and execute bonds as security for tlio repayment of such sums (t). 
The secretary of the compiiny must keep a register of all instru- 
numts given as seen ity for money borrowed; and the register 
must be open without charge to all shareholders in the coinpanyand 
to other pio-sons interested in the loan (a). Suras of money repaid 
may be borrowed again if authorised by a general meeting of the 
company (h). 

1265. Whenever a comj):iny is ordcaod by the Board of Trade' to 
provide any of tlie appliances or execute any of the work mentioned 
in the Itognlation of Railways Act, 1889 (<■), s. 1, or to incur 
any expenditure under that Act (c), the Board must on the appli¬ 
cation of the company fix tlie ainount of such expenditure wliidi is 
properly chargeable to capital account, and the company may issue 
debentures or debenture stock for that amount in priority to, or 
pari pasiii with, any existing debentures or debenture stock bearing 
interest not exceeding 5 per cent.; but the sum so raised may bo 
applied to no other purpose than carrying out such orders of the 
Board of Trade (d). 

1266. Where a company desire to raise additional capital they 
may obtain authority to do so by a certificate of the Board of 
Trade (e). The certificate must state that the company is authorised 
to raise as capital for the purposes named a specified sum of iuoney 

(q) As to Lloyd’s bonds, see title TJonds, Vol. III., p. 82. 

(t) Be Cork and Youghnl Itnil. Co. (1869), 4 Ch. Ajip 748 ; White v. 
Carmarthen etc. Bail. Op- (1863), 1 Hem. & M. 786. If there is no debt 
existing when such a bond is given the bond cannot create a debt {Chambers 
V. Manchester and Milford Rail. Co. (1864), 6 B. & S. 688). 

(s) It is prescribed by tlio Standing Orders of the House of Lords that in 
the case of a Ttiolway Bill a company shall not be authorised to raise by 
mortgage or df‘l>cnturc stock a larger sum than one-third of its capital, 
and not until 60 per cent, of the whole of the caint.al has been paid (St.'uiding 
Orders of the House of Lords (Private Business), No. 112). 

(f) Companies Clauses Consolidation Act, 1843 (8 & 9 Viet. o. 16), s. 38 ; 
see title Compamus, VoI. V., pp. 730 3t seq. 

(а) Eailway Itognlation Act, 1844 (7 & 8 Viet. c. 85), s. 21. 

(б) Companion Clau-scs Consolidation Act, 1843 (8 & 9 Viet. c. 16), s. 39; 
and as to general meetings, see title Companies, Vol. V., pp. 717, 718. 

(c) 62 & 63 yict. c. 67 ; see p. 693, post. 

(d) Companies Clauses Consolidation Act, 1846 (8 & 9 Viot. o. 16), s. 3. 
As to the Bunilar provision under the Bailway Employment (Prevention of 
Accidents) Act, 1900 (63 & 64 Viet. c. 27), see pp. 750 et seq., post. 

(6) I.e., under the llailway Companies Powers Act, 1864 (27 & 28 Viet, 
o. 120); see p. 637, post. « 
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l)y the issue of new shares or stock, or partly in that mode and ** 

partly by borrowing on mortgage, at tho option of the company or Powers, 

as prescribed in the certificate, and with power to create and issue 
debenture stock (/). 

1267. Before such power of borrowing is 6xerciB('d, the whole Condittona 
of the share capital authorised by the certificjite must have boon 
* subscribed for and one half actually paid ; and the fact of such i.,au«d and 
subscription and payment must bo proved before and certified restrictions as 
by a justice (/;), who must ho R itiafiod heforo ho so certifies that 
shares for the whole of the capital have been issued and accepted, borrowed, 
that not less than one fifth part of the amount of each soi)arat 0 
share was paid before or at the iiuio it was issued or accejitod, 
and that all the shares are taken in good faith and hold by persons 
legally liable for them (/i). The company may not borrow any sum 
exceeding one third of the share capital authorised by tho certificate, 
nor may it pay interest or dividends to any shareholder out of 
inoiicy raised by calls or borrowing (0; nor may it out of money 
so raised pay or depohit any sum rt'quired for an apidication to 
J'arliamcnt or to the Board of Trade : nor may it apply any part of 
tlio money so raised to any purpose otlier than that authorised (A-). 

1268. All money borrowed by a company on mortgage or bond or I'liont.T 
(lebentnro stock has priority against tlie company and tho company’s 
propoity over all other debts, III ca.so a receiver of the undorlakiug • 

of tho company is appointed (/). Tliis priority, liowovor, does not 
apply to a rontchargo granted by tho company in consideration of 
land taken by it under its compulsory powers (in), nor to any rent 

(Jf) Kailway Companies Powers Act, 1304 (27 & 28 Viet. c. 12f>), s- 0. 

Tlib slock or shares may either be otiiiaaiy or preference, or partly ouo and 
partly the other {tbid ). 

(g) The justice certifies under tlie Companies Cl.ausf8 Consolidation Act, 

1845 (8 &. 9 Viet. c. 16), s. 40; sec title Compa\ij 3S, V., p 7J.3. 

{h) llailway Companies Powers Act, 1864 (27 & 28 Viet. c. 120), .s 23 (1) ; 

Railways Construction Facilities Act, 1864 (27 & 28 Viet c. J21), 

B. 29 (1). 

(i) Railway Companies Powers Act, 1864 (27 & 28 Viet. c. 120), s. 23 
(21, (3) ; Raihv.aya Constiniclion Faeililies Act, 1864 (27 & 28 Vict. o. 121), 
s. 29 (2), (3). This provision does not prevent the company from payinir 
to a shareholder under the certificate sucli interest on money advanced 
by him beyond tho amount of calls actually made as is allowed by the 
Companies Clauses Acts (Railway Companies Powers Act, 1864 (27 & 28 
Viet. 0 . 120). s. 23 (3); Railways CoiistrueLion Facilities Act, 1864 (27 & 28 
Vict. 0 . 121), B. 29 (3)); see title Comimnies, Vol. V., p. 696. 

[k) Railway Companies Powers Act, 1864 (27 & 28 Viet. o. 120), s. 23 
(2)—(5); Railways Construction Facilities Act, 1804 (27 & 28 Vict. 
c. 121), 8. 29 (2)—(5). 

(?) Railway Companies Act, 1867 (30 A 31 Vict. c 127), s. 23. As to 
the construction of this provision, sec lie Linkeat-d and Caradon Railway, 

[10031 2 Ch. 681. It was explained in Ite hull, Barnsley and West Hiding 
Junction Rail. Co. (1888), 40 Ch. D. 119, C. A., that this provision does 
not give these creditors any lieu or charge which they did not possess 
before the Act, and that tho provision only applies to nssets^in the hand of 
a receiver. As to the appointment of a receiver, see p. 765, post; and see, 
generally, title Rbceiviois. 

(m) As to the granting of such rentoharges, see Lands Clauses ConsoUda* 
tion Act, 1846 (8 & 9 Vict. c. 18), ss. 10, 11, and Lands Clauses Consoli¬ 
dation Acts Amendment Act, 1863 (23 & 24 Vict. o. 106), ss. 2—5; see 
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Sbct. 3. resci'ved by a lease f)f land granted to the company under any special 

Powers. Act in which priority is given to such rent, nor to any claim in 

respect of land taken, used, or injuriously affected by the construc¬ 
tion of th(3 railway (n). 

Money 1269. Money which is l)f)rrowed by a company for the purpose of 

.ii)f)iied in p.iying off bonds or mortgages of the company given or made under 
llrjllSlB statutory powoi's, and actually applied for that purpose, is deemed' 
borrowings, to be money borrowed within those statutory powers (o). 

Interest on 1270. Debenture stock may be issued at any rate of interest the 
company thinks fit (p). 

Certificate 1271. I'lvery mortgage deed or bond for securing money borrowed 
. 111(1 iTidorsci l)y a railway coinpiiny, and every certificate for debenture stock 
decimation, igaiiecl by tho conipaiiy, must have put on it, by indorsement or 
otherwise, a declaration that the instrument is issued under the 
borrowing powers of tlie conipany and that those powers have not 
been oxc(!('(led (q). This declaration must be in the prescribed 
form (r), jind must be signed by two directors 8])ocifilly aiitliorised 
and ajipointed by tho board to sign i-uch declarations and by the 
oJlicer responsible for tho correelneaa of the di'claratioii (s). 

Penalty foi Auy railway company delivering any such mortgage deed, bond, 
delivery oy certificate without such declaration is liable to a penalty of £20, 
Saratioii roooverable summarily (t), and any director or officer w ho knowingly 

or fur faihc authorises or ixirmits such delivery, or who signs any such declara- 

dcciaratioii. tion knowing tho same to be false in any particular, is guilty of an 
offence and punishable on indictment with fine or imprisonment, or 
summarily by a penalty not excnediiig £10 (a). 

Scii-Sect. 5 .—Cairiayc of Passetif/crs and Goods. 

Carriage 1272. Every company authorised to construct a railway may use 

and chai'trcM 

therefor. (^ojsK.ifj.souY PtiRCiiASB of Land ano Compensation, Vol. VT., 

р. 59; iirid, as to rentcliargo gonerally, seo title liENTCiiAUGES and 

Anniutiks. 

(n) Railway Companies Act, 1867 (30 & .31 Viet. c. 127), e. 23. 

(o) Ibid., 6. 26. * 

(n) Ibid., s. 24 ; see also Companies Clauses Act, 1863 (26 & 27 Vict. 

с. 118), s. 22; Companies Clauses Act, 1869 (32 & 33 Vict. o. 48), 
88. 1, 2 ; title Companies, Vol. V., p. 740. 

{q) Railway Companies Securities Act, 1866 (29 & 30 Viet. c. 108), s. 14. 

(r) The foim is given in ibid,, Sched. II.. as amended by tlic Railway 
Companies (Accounts and Returns) Act, 1911 (1 & 2 Cco. 5, o. 34), 
Seliod. II., which Act repeals the greater part of tho Railway Companies 
Securilics Act, 1806 (29 & 30 Vict. o. 108). 

(s) Railway ('ompanics Securities Act, 1806 (29 & 30 Vict. o. 108), s. 14 ; 
Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 6, c. 34), 

B. 2 (3). 

(t) For procedure before courts of summary jurisdiction, see title 
Maqi.straTES, Vol. XIX., pp. 689 et seq. 

(a) Railway Companies Securities Act, 1868 (29 & 30 Vict. c. 108), 
SB. 16, 16, 17, aniemled (as to ibid., es. 16, 17) by tho Railway Companies 
(Accounts and Returns) Act, 1911 (1 & 2 Goo. 5, o. 34), Sclied. 11. (as to 
tho Railway Companies Securities Act, 1868 (29 & 30 VicL c. 108), s. 17), 
and partioDy repealed by the Peijury Act, 1011 (1 & 2 Geo. 5, o. 6), seo 
ibid., 88. 6, 16 (3), Sched. As to perjury, generally, see title Cmminai. 
Law AMD I^OCBdure, Vol. IX., pp. 490 et seq. 
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and employ locomotive engines or other moving power(6), and Skct. 2 , 
carriages and wagons to be di-awn or propollod thereby, and may P ower s, 
carry and convoy upon the railway all siu;h passengers and goods (c) 
as shall be offeiod to it for that purpose, and may make such 
reasonable charges in respect thereof us it niny from time to time 
determine not exceeding tin; tolls authorisi'd to be lakcii by it (d). 

, The word “toll" inclndes any I'ate or charge or other payment Toll, 
under a special Act for any passenger, {inimal, cairiage, goods, * 
mereharulise, or things of any kind conveyed on the railway (<'), and 
any payment the con^idenition for which is the passage on the raib 
way of passengers, cai riag(?s, or goods {J ). 

The maximum rates and chargiis which may be taken by any Maxiranm 
rail\^ay company are fixed by a special Act applying to the com- 

Sre-Sr-OT. 6.— Ut>6 of Steamboats. 

1273 A i.iilway coui])'i.n\'^ may not use, mainlain, or work steam Excicisoot 
vessels in connection with its trains or otiierwise unless powers jfbr 
that purpose are given to it by a special Act(/t). If a special Act 
(iocs confer such powers upon a comp.iny, thim in every sevi'iith year 
after the passing of such Act, reckoiniig from the 1st January next 
after its passing, the llailway and Canal (J()iiimissionors(/) (frequently 
referred to in this title as “ the ('oiniiiissionrrs’") may give the com¬ 
pany notice in writing (stating their reasons) that m their opinion 

(b) As to flaiiififie caused by tlio aulhoused uso of engines, see pp. 725, 

720, post. As to the um; ot elcetiic power on railways, see p. 697, post. 

(<!) As to the rifjlils and liabililK's ol a railway company as carriers, see 
title llAimiicas, Vol IV , pp 1 cl seq 

(d) Kaiiuays (’laiiscs (‘'oiisolidaliou Act, 1845 (8 & fl Viefc. c 20), s. 86. 

(c) Ihid , 8. 3. Tina is not a strict dclinition ; the socliou mcicly 
s'‘C,cifies matters winch the word includes ((!,rnt Xorthem Itml (Jo. v. 
f-<j>ith Yorkshire Railway and Rirer Dun (Jo (1854), 9 Kxeh 642). The 
word as used in the Act and otlicr i\cts varies in meaning (Hiqhldud Hail 
('0 V. Jackson (1876), 3 R. (Ct. of Se.ss ) 8.")0) As to ferry tolls, sec title 
VuKiniiS, Vol. XIV., p. 560. As to highway and bridge tolls, see title 
IlionwATS, Sthf.i’.j.s, and Rritoes, VoI. .\VI , pp 6.2, 65. 

(f) Great Koithern Rail. Co. v. South Yorkshire Railway and River Dvn 
Co , supra. 

iq) By the Railway and Canal Tnithc Aqt, 1888 (51 & 52 Vict. c 2.5), 

B. 24, every railway company was Ter]uited to submit to the Board of Trade 
a revised claasilioafiori of mere]r,andiso tiaOie and a rovjfcd hcltednle of 
maximum rates appitcablo thorrdo These classrTrcations and schedules, 
alter the obiections of parties interested had been heard, were settled by 
the Board and then embodied in provisional orders artd conlirmod by 
Acts of Parliament; see title Cauiufus, Vol. IV., p. 83. A large number of 
eases were decided before 1888 on questions concerning tolls which are no 
longer of any authority or importance. • 

(ft) Colman v. Eastern Counties Rail. Co. (1846), 10 Beav. 1 ; see South 
Wales Rail. Co. v. Redmond (1861), 10 0. B (n. s.) 675; Southsea and Isle 
oj Wight Steam Ferry Co. v. London and South Western Rail. Co. and 
Itondon, Brighton and South Coast Rail. Co. (1876), 2 Ry. Can. Tr. Cas. 

341. ’ 

(t) These powers were transferred from the Board of Trade to the 
Commissioners by the Regul.T-tion of Railways Act, 1873 (36 Sc 37 Vict. 

0 . 48), B. 10. As to the Railway and Canal Commissioners, see, farther, 

• pp. 763 et seq., post. 
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the interests of the public arc jirejudiciully iilTected by tbe exercise 
of such powers. 

If, after receiving such notice, the company does not before the 
beginning of the next ses-sion of Parliament make i)rovi8ion to 
the satisfiiction of the Commissioners for the protection of such 
intere.sts, or if the injury done is in the opinion of the Comini.s- 
sionors iiictipable of being romediod by the company, then the. 
Commissioners must report their opinion to both Houses of 
pArliament with the reasons on which that opinion is founded. 
On the expiration of twelve months from the presentation of such 
report, the powers of the coinpany relating to steam vos.scls, or such 
of them as are specified in the report, can no longer be exercised 
unless Parliament in the meantime otherwise provides (j). 

1274. Whenever a railway company uses, maintains, or woiks, or 
is party to an arra.ijg('ment for uaing, maintaining, or working(/i) 
steam vessels for tlie purpose, of canying on a communication 
hetwceii places, iho provisions of the llailway and Canal Tratlic Act, 
1851 (f), os to a contract of carriage, being just and reasonable, 
and of the Pail way and Canal Traflii Act, 1888 (m), as to through 
triilTic at througli rates, apply to the traffic carried by such vessels (a); 
and all provisions mi th respect to the conveyance of mails by railway 
also apply so far ns they are applicable, to such vessels (o). 

SiTB-Snf’T. 7 .—Adihliomil J'owera, 

1275. A railway company may obtain jioworB in addition to those 
conferred by the special Act(p*) or eerlifioate (f/) of the company 
by virtue of a coi tificate of the Board of 'J'rade in certain cases, 
namoly 

(i.) Where the company desires to enter into an agreement with 


(/) Eailways Claiisea Act. 1863 (20 & 27 Viet o. 92), b. 35. 

(k) I’o biitig a railway company m itliin the meaning of the words “ use, 
maintain, or work” it Ims been held that the mere existence of ibrongh 
booking ari.'mgcincntn bctwceen the company and the owners of steamboats 
is net siiiliciont (Ayr IJnibour T'lnutees and Barr (P.) & Co. v. (lUuyow and 
South irrsierii Hail. Co., Caledonian Bail. Co , Noiih Bntish Bad. Co., and 
Borth iuidein Bail Co (No. 1) (1881), 4 By. & Can. Tr. Cos. 81). An agree¬ 
ment to use must be definite and contain an obligation upon the owners 
of the Btoamboats -to ply (Caledonian Bail. Co. v. Greenock and Wemysa 
Bay Bail. Co. (No. 2) (188,1), 4 By. 5s Can. Tr. Cas. 70); but an agreement 
by which the owjiors definitely undertake to run steamboats between ports 
at certain times for a fixed period brings the r.Tilway company within 
these provisioiiB (Belfast Cential Bail. Co. v. Gicat Northern Bail. Co, 
(Ireland) (No. 4) (1884), 4 By. A Can. Tr. Cas. 379). 

(l) 17 & 18 Viet. c. M ; see Btggall Son v. Great Centred Bail. Co, 
(1909), 14 Com. Cas. 259; Jenkins v. Oi-eat Central Railway, [1912J 1 
K. B. 1. 

(Ml) 61 5s 52 \'ict. c. 25. 

(n) Bailway and Canal Tiafiiu Act, 1888 (61 & 62 Viet. c. 25), s. 26 ; see 
title Cahrikus Vol. IV., p. 72. 

(o) Bcgulaifon of Bailways Act, 1873 (36 & 37 Viet. o. 48), s. 20. 
Ah to carriage oi mails, see p. 700, post; and see titlesCABRiisRs, Vol. IV., 
pp. 70 et seq. ; Posi Office, Vol. XXII., pp. 661 et seq. 

(p) As to companies incorporated by special Act, see p. 622, ante. 

( 9 ) As to companies incorporated by certificate, see p. 024, ante. 
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some other railway company with respect to the maiatonauee and 
management or use and working of their railways, or the fixing, 
collection, and apportionment of rates and charges, or the joint or 
separate ownershii), maintenance, management and use of a station 
or other work: 

(ii.) Where the company desires an extension of time for the sale 
• of siiperliuous lands : 

(iii.) Where the company desires to raise additional capital (?•): 

(iv.) AVhoro the company desires to make now provisions, or to 
alter existing provisions, with respect to tlio general meeting of the 
company or the exercise of the right of voting; the appointment, 
number, and rotation of directors; the powers of directors; the 
proceedings and liabilities of directors; or the appointment and 
duties of auditors («.). 

1276. To obtain such a certificate the company must apply to 
the Board of Trade, lodging at the office of the Board of Trade 
a draft of the certilic.ito winch it proposes and giving notice of the 
application according to the rules in force (t). On being satisfied 
that the company has conijilied with such rules, and after taking 
into consideration any reproseiihitioiis made to it, the Board of 
Trade may settle a draft certificate purporting to give the coinjiany 
the powers set out, and conl iiniiig such provisions as the Board 
deem necessary or proper, subject to the provisions of any special 
Act of the company (»)• 'I’hn ilral't certilicato as thus settled must 
then be laid before both Houses of Parliament and notice given in 
accordance with the rules (o). If within six weeks neither House 
resolves that the certificate ought not to be made, the Board of 
Trade may, at the expiration of that time, make and issue a certifi¬ 
cate in conformity with the draft (a). The certificate must then be 
published in the London (iazette (Jb). 

(r) Railway Companies Powers Act, 1864 (27 & 28 Viefc. c. 120), s. 3. 
Por agreements with other eornpaiiies, see j). 703, pout As to sale of 
superfluous lands, see title Compulsory Puroiiase op Lvnu anu Com¬ 
pensation, Vol. VI., p. 26 : as to raising additional capital, see title Com¬ 
panies, Vol. V., p. 080; and see p. 032, ante. 

(«) Regulation of Railw-ays Act, 1808 (31 & 32 Viet. o. 119), s. 38. As 
to the matters referred to in (iv.), boo title Companies, Vol. V., pp 700 
et seq., 717 et seq 

{t) Railway Companies Powers Act, 1864 (27 & 28 Viet. o. 120), s. 4. 
UudtiT ibid.j Si. ;)5, the rules are those set out in the schedule, but the 
Board of Trade has power to make rules adding to, altering, or amondiiig 
those rules. 

(u) Ibid., ss. 5 —10. A form of certificate is given in ibid., schednle; 
see ibid., s. 1.1. As to opposing an application, sec the Railways (Powers 
and Construction) Acts, 1864, Amendment Act, 1870 (33 & 34 Vict. 

0 . 19). The making of a certificate is in the discretion of the Board of 
Trade (Railway Companies Powers Act, 1864 (27 & 28 Vict. o. 120). s. 24). 

A certificato may be made jointly under this Act, and under tlie Railways 
Construction Facilities Act, 1864 (27 & 28 Vict. o. 121) (Railway Compaiuea 
Powers Act, 1864 (27 & 28 Viet. c. 120), s 20); see p. 622, mie. 

(«) Railway Companies Powers Act, 1864 (27 & 28 Vict. c 120), ss. 12,13. 

(a) Ibid., ss. 14, 15. 

(b) Ibid., B. 16. I.e., if the head ollico of the company or companies 
concerned is in England. It must be published in the Eainburgh GoeetU 
or Dublin Oaeette, if the company, or any company concerned, has its 
head office In Scotland or Ireland {ibid.). 
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1277. As from the time of such publiciilioii, or from the time 
prescribed, not being prior to such publication, the certificate has 
the same force and operation and is ns absolutely valid and con¬ 
clusive as if it were an Act of Parliament; its validity cannot be 
impeached on account of any alleged informality, and it must be 
judicially noticed without being specially pleaded (c). Nothing, 
however, in the certificate may exempt any railway company from < 
the provisions of any general Act of Parliament relating to railways 
or to the audit of the accounts of railway companies, or from any 
alteration and revision under the authority of Parlianieut of 
maximum tolls and charges fixed by the cer{ificiite (r/). 

1278. In all cases where, if the company were proceeding for 
additional pow'ers by I3ill, the approval of the IBill by the share¬ 
holders would bo rofji.ired under tlie standing orders of either House 
of Parliament, the Hoard of Trade must be satisfied that the like 
approval has been cxj)re8sed before issuing a certificate (<?). The 
Board may from time to time by cej’lificate amend, exteml, vary or 
revoke any certificate, or correct any error in the same (/). 

Sect. 3.— Hates ami Taxes. 

Sufl-f^ECT. 1.— In (Ipneral. 

1279. The property of a railway company, in theory and .so far as 
statute law is concerned, is rated on the same principle.s as the 
property of any other owner, tho greater part of it having come 
into existence since the passing of the Parochial As.sessmentH Act, 
1836 (^i). Those principles, however, are so dilTicult to apply to tho 
lines and other property of a railway company that in tho absence 
of guidance from the legislature the courts have been driven to 
evolve, by a process of violent distortion, rules for the rating of this 
class of property (Ji). 

1280- The same taxes are payable by a railw'ay company as by 
any other eoi’iwration or person, except in resj^ect of the duty on 
the fares of passengers carried (i). Tho profits of a railway comoany, 
and the salaries of persons holding oftices or employments under it, 
are as.'sessed for income tax by tile Special Commis.'iioner8(/i:). 

(c) Kailway Companies Powers Act, 18C4 (27 & 28 Viot. c. 120), ss. 17, 18 
The certifarato is prove'd by production of a copy of tho Gazette contoinin;; 
a copy of it {ihid., s.'SO). Copies printed by the printers of the Gngelte. must 
1)0 kept at the oiTice of tho company for sale to persons desiring to buy 
them, for a piicc-not exceeding Is., under pain of a penalty {ibid , s. 31). 

id) Jhid., 8 2.5. 

(fl) Ibid , 8 27. As to approval by shareholders to promotion of a Bill, 
sec title Parli iment, Vol. XXI., p. 739. 

(/) Kailway ('’ooipanies Powers Act. 1864 (27 & 28 Viet. c. 120), ss. 28, 29. 

{q) 6 & 7 'SVill. 4, c. 96 ; boo tiile Rates akd Bating. 

(ft) See B. V. Great Western Bail. Co. (1851), 15 Q. B. 379, jter Lord 
Campbell, C.J. For the principles of railway rating, see title Bates and 
Bating. 

(t) As to tbis duty, see pp. 639, 640, voal ; as to taxes in general, see 
titles Income Tax, Vol. XVI., pp. 007 et seq.; Land Tax, Vol. XVIII., 
pp. 307 et seq ; and, generally, see titles Coefobatioks, VoL Vlll., 
pp. 377, 378 ; Revenue. 

(ft) Income Tax Act, 1860 (23 & 24 Viet. c. 14), ss. 0, 6. As to Special 
Commissioners, see title Income Tax, Vol. XVI., P- 614. 
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Sub-Sjsut. 2.— Ihity on Passenger Farts. Sect. 3. 

128L A duty at the rate of 5 per cent, is payable to the Crown 
ujwn sums received or charged for the hire, fare, or conveyance of 
passengers upon a railway (1). I’iisscnger 

1282. Fares which do not exceed the rale of Id. a mile are 
exempt from duty; but fares for return or periodical tickets are fares. 

• exempt only where the ordinary faro for the single journoy does not • 
exceed that rate(»i). Fares payable for the carriage of the royal 
forces are also exempt from duty (/i). 

1283. When the Board of Trade is satisfied that any two or st.atioiiii m 
more railway stations are within an area which has a continuous 

urban (o) character and contains a population of not less than 
100 ,000, they may certify that such stations are within one urban 
district; and on fares exceeding the rate of Id. a mile for conveyance 
between such stations the duty is at the rale of 2 per cout.(p). 

1284. The duty is payable on the full amount received by the Amount on 
company from a passenger, whether it be solely for the conveyance jJawesscd^ 
of the passenger, or whether some portion of it be for accommoda¬ 
tion incidental to that conveyance (<?). Hence, when the regular 

fare does not exceed Id. a mile, but the passenger pays a sum 
for extra accommodation which, with the regular faro, brings the 
total sum to above Id. a mile, the Crown is entitled to duty on the 
whole of the sum paid (r). 


(l) Railway Passonger Duty Act, 1842 (5 & 0 Viet. o. 79), s 2, Sclicd. 
This ifl an excise duty (Railway Passenger Duty Act, 1847 (lO&ll Viet, 
c. 42), s. 1), and is collected and regulated by the Board of the Commis¬ 
sioners of Inland Revenue (Inland Revenue Board Act, 1849 (12 & 13 
Viet, c 1) Ae to excise duties, generally, see title Rfvknue. 

(m) Cheap Trains Act, 1883 (40 & 47 Vict. c. 34), s 2 (1). “ Tare ” here 

includes all sums received or charged for the hire, fare, or conveyance of 
passengers upon or along any railway {ibid., s. 8). 

(n) Cheap Trains Act, 1883 (46 & 47 Vict. o. 3i), s. 0 (3). As to the 
carriage of the royal forces, see p. 699, post. 

(o) t.e., as distinguished from a rural or suburban character (Cheap 
Trains Act, 1883 (46 & 47 Vict c. 34), s. 2 (3)). 

_ (p) Ibid , B. 2 (2), (3). 

iq) A.‘G. V. Furness Fadway, [1899] 2 Q. B. 267, where the coin])any 
instituted a system by which third-class passengers, the regular fnics 
for whom did not exceed Id. a mile, could for an extra payment obtain 
tickets entitling them to travel in reserved tlurd-class compartments not 
available to third-class passengers who did not make such extra payments: 
it was held that, where this extra payment brought the total faro paid by 
a passenger above Id. a mile, duty was payable, as such payment was 
made in respect of cxti'a accommodation incidental to the carriage of 
the passenger. 

(r) Cheap Trains Act, 1883 (46 & 47 Vict. c. 34). Where a company 
for an extra charge supplied sleeping accommodation, beds, lavatories etc., 
it was held that such accommodation was incidental to the conveyance 
of the passenger and that duty was payable upon such extra charge (A.‘Q. 
V. London and NorUs Western Rail. Co. (1881), 6 Q. B. D. 216, C. A.). In 
this case it was proved that the company was by a special Act forbidden 
to charge passengers more than certain specified sums per mile, which 
sums were to include all expenses incidental to their conveyance except 
duty: the company, in addition to the charges for conveyance, charged 
each passenger 5 per cent, to cover duty: it was held that duty was 
i payable on ue whole sam paid by the passenger. 
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1285. Every company is bound to keep, in such form as the 
Commissioners of Inland Revenue may require, a true account of 
all sums received or charged daily for the conveyance of passengers, 
and the prescribed duty is payable by such company on such sums 
without deduction. The company must also keep an account of all 
sums paid to, or received from, any other company in respect of the 
share of such other company, or of itself, of money received for the • 
conveyance of passengers (s). These accounts must be made up to 
the end of each calendar month and must be delivered to the 
Commissioners of Inland Revenue within twenty days of the end of 
such month (t) ; they must also be certified (u) by the secretary, 
accountant, or other officer of the company to be full and true 
accounts; and at the time of delivery the duty which the accounts 
show to bo payable must be paid (a). 

1286. All such accounts, and the books in which they are kept, 
must be open at all seasonable times to the inspection of authorised 
officers of the Inland Revenue, who are at liberty to take copies of 
or extracts f'om any such book or accomit; and a penalty of £50 is 
incuri’ed by any com 2 )any or officer of a company who refuses to 
produce any book or account or to allow any officer of the Inland 
Revenue to take such copies or extracts (b). 

1287. Every company must, before carrying any paRsongers, give 
security by bond to the Crown to keep the prescribed accounts, to 
produce the accounts and books when required by the Liland 
Revenue, and to pay the duties chargeable (c). Such bond must 
be taken with sufficient sureties to the satisfaction of the Com¬ 
missioners of Inland Revenue, and must be renewed from time to 
time whenever it becomes' forfeit(‘d or as may be required by the 
bankruptcy or death of any surety («). A company which carries 
passengers without having given such bond, or refuses or neglects 
to renew the bond when necessary, is liable to a penalty of £'100 
and an additional penalty of £100 for every day of default (d). The 
Commissioners of Inland Revenue, however, may at their disci'^ tiou 

dispense with this security by bond (e). 

______ • _ ____ 

(s) Hallway Passenger Duty Act, 1842 (5 & 6 Viet. o. 79), s. 4 ; Reo 
Great Western BaU. Vo. y. A.-G. (1866), L. It. 1 H. L. 1; and see note (&), 
p. 644, post. As to accounts, gciiciaUy, see pp. 641 et seq. post. A com¬ 
pany is entitled to deduct, from sums payable to another company in 
respect oi fares, the duties payable on such sums, unless there is an express 
jsoai^aot between the companies to the contrary (Railway Passenger Duty 
Aet, 1842 (5 & 6 Viet. c. 79), s. 5). 

(t) l^venue Act. 1863 (26 & 27 Viet, c, 33), s. 13. 

(u) dheap Trams Act, 1883 (46 & 47 Viet c. 34), s. 7 (a). Before this 
provisiOgKoaino into force the account had to be vcriiicd by afQdavit. 

' (o) Rttuway Pa.'ihcnger Duty Act, 1842 (6 & 6 Viet. c. 79), s. 4. When the 

Great ■Western Railway Company received fares for the benefit of the 
Midland Railway tCompany, it was held that the former company, as 
actually recciviin; the money, was bound to keep the accounts and pay the 
duty (Gfreol WesWrn Kail. Co. v. A.-G. (1866), L. R, I 11. L. 1 ; see A.-G. 
V. Ox/ord, WoferKter and Woli'erhampiou Rail. Co. (1862), 7 H. &N. 840). 
(b),^ailway Passenger Duty Act, 1842 (5 & 6 Viet. 0. 70), 8. 6. 

(o) See p. 63i), ante. 

(d) Rariiway Passenger Duty Act, 1842 (6 & 6 Viet. o. 76), s. 7. 

(e) Cheap Trains Act, 1883 (46 & 47 Viet. o. 34). s. 7 (b). 
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1288. The penalties imposed may be recovered* in the same 
manner as other penalties incurred under the Inland Revenue 
Acts (/) are recoverable; and may be mitigated in the same way (y). 

Sect. 4, — Accomts, Audit, and Statistics. 

1289. Every company tho special Act of which incorporates the General doty 
* Companies Clauses Consolidation ActaC^O muat (1) keep full and astoaocoonta. 

true accounts of all moneys received or expended; (2) publish balance * 
sheets periodically; (B) appoint auditors, and (1) submit its accounts 
to such auditors (i). 

1290. A railway company must every year under pain of a penalty Annual 
prepare an annual account in abstract showing the total receipts “I’stract. 
and expenditure of all funds for tho year ending the Slst December, 

or on some other convenient day, with a balance sheet duly audited 
and certified by the directors and auditors. If required a copy of 
this account must be sent free of charge to the overseers of any 
parish and to tho clerk to tho comity council of any county through 
which tho railway passes; and the account must be open to the 
inspection of any person at seasonable hours on payment of Is. (k). 

1291 A railway company (/) must annually prepnro financial I'inanciai 
accounts and statistical returns in a prescribed form (j/<), and must 
Bubniit such accounts to its auditors in that form (n). returns. 


(/) See title Ukvenue. 

(j) Railway Passungror Duty Act, IS 12 (5 & 6 Viet. c. 79), s. 24. 

(h) Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 16). and 
ameiidiiif: Acts , boo pp. 622 et scq., ante; and see title Companies, VoL V 
pp. 674 ct seq. 

(i) Companies Clauses Consolidation Act, 1846 (8 & 9 A^ict, c. 16). For 
tho general prov isions relating to the accounts and audit of a statutory 
company, soe title Companies, Vol. V., pp. 721 et seq. 

(k) Railways ("Ilauscs Consolidation Act, 1846(8 & 9 Viol. c. 20), s. 107. 
7 iio penalty tor an infringement of tho provision is £20 {ibjd ). 

(l) “ Railway company here means any company or person working a 
railway under lease or' otherwise (li.ulway Coinpanips (Acponnls and 
Returns) Act, 1911 (1 & 2 Geo. 6, c. 34), s 6). 

(m) The form is contained in ihid., Schod. I. The financial accounts 
are — 

No. 1 (a). Nominal capital authorised and created by the company. 

No. 1 (b). Nominal capital authorised, and crc.ited by tho company 
jointly with some other company. 

No. 1 (o). Nominal capital authorised, and created by some other cj 
pany, on which the company either jointly or separately guarantees 
dividends. 

No. 2. Share capital and stock created, as per statement No. I 
ing the proportion issued. » 

No. 3. Capital raised by loans and debenture stock. 

No. 4. Receipts and expenditure on capital account. 

No. 4 (a). Subscriptions to other companies. 

No. 5. Details of capital expenditure for year ending 

No. 6. Estimate of further expenditure on capital account. 

No. 7. Capital powers and other assets available to meet further expendf* 
tare on capital account. * 

No. S. Rexenue receipts and expenditure of the whole undertak ^g . 


«■ 

■Is 


(n) For note (»}, see p. 643, post. 


xxni. 
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Audit, and 
Statistics, 


No. 9. Proposed appropriation of net income. 

No. 9 (a). iJtatemeut of interim dividends paid. 

No. 10. Beoeipts and expenditure in respect of railway working. 
Abstract A. Maintenance and renewal of ways and wolrks. 

Abstract B. Maintenance and renewal of rolliag stock. 

(1) Locomotives. . > • 

(2) Carriages. 

(3) Wagons. 

Abstract C. Locomotive running expenses. 

Abstract D. Trafilc expenses. 

Abstract E. General charges. 

Abstract P. Expenses of collection and delivery of parcels and goods. 
Abstract G. Running powers. Receipts and payments in respect of 
running power expenses. 

Abstract H. Mileage, demurrage, and wagon hire. 

Abstract J. Jointly owned and jointly leased lines. Receipts and 
expenditure. (Where a railway is managed or worked by a joint 
committee or other body representing two or more railway com¬ 
panies, and the receipts and expenditure of that railway are 
separately treated under Abstract J. in the accounts and returns 
of the represented companies, the joint committee or body is for 
the purpose of this Act with respect to accounts and returns, 
deemed to bo a scpiuate railway company (Railway Companies 
(Accounts and Returns) Act, 1911 f 1 & 2 Geo. 5, c. 34), a. 6 (3)). 
No. 11. Receipts and expenditure in respect of omnibuses and other 
passenger veliicles not running on the railway. 

No J2. Receipts and expenditure in respect of steamboats. 

No. 13. Receipts and expenditiiro in resi)eet of e-auals. 

No. 14. Receipts and expenditure in respect of docks, harbours and 
wharves. 

No. 1.5. Receipts and expenditure in respect of hotels, and of refresh¬ 
ment rooms and ears where catering is carried on by the company. 

No. 16. Receipts and expenditure in rcsi)ect of other separate businesses 
carried on by the company. 

No. 17. Electrical power and light account. 

No 18. General balance sheet. 

The statistical returns are :— 

I Mileage of lines. 

(A) Mileage of lines open lor traffic. 

(B) Mileage of lines authorised but not open for traffic. 

(C) Mileage of lines run over by the company’s engines. 

II. Rolling stock. 

(A) St«*am locomotives and tenders. 

(B) Rail motor vehicles. , 

(C) Trains worked ^y electric power. 

(D) Coaching vehicles (other than electric). 

(E) Moichandiso and mineral vehicles. 

(F) Railway service vehicles and horses for shunting. 

Illri Horses and road vehicles employed in the collection and delivery 
. of parcels, goods, and passengers. 

. IV. Steamboats. 

V, Canals 

VL Docks, harbours, and wharves. 

VTL Hotels 

VITI.’Land. property, etc., not forming part of the railway or stations. 

IX. Other mdiistrics (if any). 

X. Maintenance and renewal of ways and works (Abstract A.). 

XI. Maintenance and renerval of rolling stock (Abstract B.}. 

XII. Engine mileage. 

XTII. Passenger traffic and receipts. 

Xiy. Gaffds traffic and receipts. , 

XV, (A;. Tonnage of the principal classes of minerals and merchandise 
oai i-ied by trains, 

XY. (B)- Humber of live stock carried by goods trjws, 
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1292. The accounts and returns must be signed by the of 

the company res^nsible for their correctness, And, in the case of^an A^omitSt 
incorporated company, by the chairman or deputy-chairman, tliod Ad!^t,,aad 
must be made up ,lor the year endin^.-the' 81st December, or eueh 
other day as the Board of Trade may fix to meet the spAciaVcircnm* ^gnatwe 
stances of any company (o). ;■ anddi^tirflf ■ 

ftccooata and 

1293. Six copies of tho accounts and returns must be forwarded reftnrna; 
to the Board of Trade within sixty days of the end of the year, and Copies'of 
a copy must be supplied to every shareholder and debenture-holder 

who applies for one (p). 

1294. A company which makes default in preparing or forwarding Default in 
such accounts or returns is liable to a penalty not exceeding £5 a J^comte^and 
day, recoverable summarily, for every day of default (g). If any returns and 
such account or return is false in any particular to the knowledge falsification, 
of any person signing it, such person is liable on conviction on 
indictment to a fine not exceeding .£100 or to imijrisonment for a 

teim not exceeding one year with or without hard labour, and •on 
summary conviction to a fine not exceeding £50 {r). 

1295. A copy of the accounts relating to the nominal capital Accounts to 
authorised, and the capital raised by loan and debenture stock (s), ^ Regi^ir 
and of the general balance sheet (t), must be forwarded by the Board of Oompaniea. 
of Trade to the Registrar of Companies (»), and filed by him ; and 

any person is entitled to inspect or obtain a certified copy thereof 
on payment of the prescribed charges (v). 

XVI Summary of financial results secured in couipariaon with those 
for past years. 

Certificates of the responsible officers as to the upkeep of the whole 
of the companies’ property. 

Auditor’s certificate. 

Index. 

Map. 

(n) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 5, 
o. 34), 8. 1 (1). As to the exemption of certain companies (t.e., light 
railway companies, or compames whoso business as railway companies is 
merely subsidiary to their main business) from the obligation to prepare, 
and submit accounts and returns, see ibid., s. 6 (2); and see title Tuam- 
WAT8 AND Light Railwats. The Railway Regulation Act, 1844 (7 & 8 
Viot. c. 86), 8. 5, also requires accounts to be kept by a railway company, but 
these provisions, although not repealed, seem to be superseded by the more 
elaborate modern requirements. 

(o) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 6, 

0. 34), H. 1 (2). 

(p) Ibid., 8. 1 (3). 

Iq) Ibid., B. 1 (4), As to procedure before courts of summary juried ie- 
tiop, see title Maolstbates, Vol. XIX., pp. 689 et seq. 

(r) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 6, 
c. 34), B. 1 (6). 

(#) T.e., Accounts numbered 1 (a), 1 (b), 1 (c) and (3); see ibtd., Sched.; 
and see note (m), aupra. 

(*) Acconunt No. 18 ; see note (m), swpm. • 

(u) For the definition of Registrar of Con^anies, see Railway Companies 
(Accounts and Returns) Act, 1911 (1 & 2 Geo. 6, o. 34), s. 6 (1); add tee 
title Companies, Vol. V., p. 37. 

(v) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 6, 

0 . 34), s. 2, Sched. 
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12^. After giving p^lic na^^iQ’oifits propped alterations or 
addjtitos, ani^giving ^semtereetetl^opportuniij^el^ having their 
. objections hetild, the Board of Trade haay; by 6rde]^|ri|^r or add to 
the matters which hava'tb^ include th^form of, such 

aodi|EiidB or jeturns. Where, however, mlway companies whose 
aggregate napidftl is not less than one-third of the total aggregate 
capital of all tsilway companies in the United Kingdom give notice 
to the ®oard ’that they are not satisfied with the mode in which 
any objection' h<ia been dealt with, any such order is provisional 
jOnly, ^nd cg-n' only take effect if confirmed by Parliament. The 
>; Board'iffHy Submit Bill for confirming such order, which, in case 
of opj^ition, li^ust be'‘i‘eferred to a select committee (ir) or to a joint 
efemmitteff of the two Houses (x), and the objector may appear and 
I oppose as in the case of a private bilU//). 

1297. The Board of Trade may also, on the apjilication of any 
company, nniko, as respects tliat compfijiy, any s 2 JRcial variation in 
the form of such accounts or returns which ajiiiears necessary to adapt 
the form to tho jiarticular circumstances of that comiiany (a). 

1298. Every company is also bound, when required by the Board 
of Trade, to furnish annual returns of its capital, traffic, and 
working expenditure in a prescribed form, or in such other form and 
at such lime as the Board directs (i). 

1299. No company need preiiare statements of account or balance 
sheets more than once a year, excejit wdiore half-yearly atcpuiits 
are required in connection with any guarantee of dividend under 
statutory powers. 

Neither need a company hold ordinary general meetings more 
than once a year; and anything which has to be done under any 
special Act at a general meeting of the coirqjany at any specified 
time may be done at the annual general meeting whenever held (<•). 

1300. The directors of an incorporated company may pay an 
interim dividend for the first half of any year without any audit or 
lirepavation of accounts or balanQe sheet for that half-year, if they 
believe the profits of tho (M)mpany are sufficient; and they juay 


(w) See titles Parliament, Vol. XXI., pp. 637, 633, 688. 

(x) See ibid., pp. 639, 640. 

(y) Kailway C'ompanies (Accounts and Returns) Act, I911(l&2Goo. 5, 
C. 34), B. 3; aijfl see title Parliament, Vol. XXI., pp. 7.54, 755. 

(a) Railway Companies (Accounts and IteLurns) Act, 1911(1 &2Geo. 5. 
e. 34), s. 3 (6). 

(b) Ibid., a 5, as read with the Regulation of Railw'ays Act, 1871 
(34 & 36 Viet 0 . 78), s. 9, and the Railway and Canal Traffic Act, 1888 
(51 & 62 Viet. c. 25), a. 32. If any such return is false in any particular to 
the knowledge of the person signing it, such person is h'able on summary 
conviction to a penalty not exceeding £60 (Regulation of Railways Act, 
1871 (34 & 35 Viet. c. 78), s. 10), and, on conviction or indictment, to 
imprisonment, with or without hard labour, for a term not ezceediug two 
years, or to a hue, or to both imprisonment and fine (Perjury Act, 1911 
(1 & 2 Gm. 6, c. 6), 8. 6). 

<a) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Goo. 5. 
0. 34), s. 4 (1). 
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1301. No divide^ ma^ be declar^ by a' company^ ulfi 
auditors have certified that the accoi^ts preparedvro 

^ contain a full and true statement of this financial cgj^t^h 
' company, and that the dividend proposed is properly 
tlie directors differ from the auditors as to the propriety 
any particular expenses out of the revenue for the |)eriod,in qu^^on, ; 5 
such difference must, if the directors so desire^ be stkted to the - 
report to the shareholders, and the company in general meeting ma^ i 
determine the matter. If there is no such difference the judgment- 
of the auditors is final and binding (e). The certificate of the 
auditors is, however, not conclusive on the question whether a pro¬ 
posed dividend is legally payable, and an injunction may be granted 
to restrain a proposed illegal payment (/). The auditors have the 
right to examine the books of the company at all reasonable times 
and to call for such documents and information as they think fit (fi), 
and may refuse to certify if such documents or information are 
withheld (h). The auditors may at any time add to their certificate, 
or issue independently to the shareholders, at the company’s 
expense, any statement respecting the financial condition and 
prosjjects of the company wliich they think material for the 
information of the shareholders (/i)- 

1302. An auditor need not be a shareholder in the company, but Qualification 
must not hold any office in the company or be in any manner 
interested in its concern, except as a shareholder (t). 


1303. 'J'ho Hoard of Trade may appoint an auditor in addition to Auditor 
the auditors of the company where, in imrsuanco of a resolution 
passed at a general meeting of the company, an application is made Trod^nd'^his 
to it to do so. Such auditor must he juikl by the company such relations to 
remuneration as the Board directs, and has the same duties and “ 

powers as the other auditors and must report to the company. 

When, in consequence of tho appointment of an auditor by the 
Board, there are three or more auditors, the company may declare a 
dividend on the certificate of the majority of tlie auditors. Wliere 
there is a difference of opinion among them, the one who so differs 


(d) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 
Geo. 6, c. 34), s. 4 (2). 

(e) Railway Companies Act, 1867 (30 & 31 Viet. c. 127), s. 30. 

(/) Bloxam v. Metropolitan Kail. Co. (1868), 3 Ch. App. 337. 

ig ) As to the right of auditors to have access to the company’s bitioks, 
see Cuff V. London and County Land and Buildit^ Co., Ltd., [1012] 1 Ch. 
440, C. A. (a case on the Companies (Consolidation) Act, 1908 (8 £dw. 7, 
c. 69), SB. 112, 113); and see title Compakies, Vol. V., p. 268. 

(h) Railway Companies Act, 1867 (30 & 31 -Viot. o. 127), s. 30. 

(i) Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 16), s. 102, 
as amended by the Regulation of Railways Act, 1868 (31 & 32 Viot. 
0. 119), B. 11. As to the quaMoations, duties etc. of auditors, see title 
Companies, Yol. Y., pp. 267 et seg., 723 et seq. 
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must issue tothe shareholders, at the expense of the company, a 
statement as to the grounds on wMch he differs from his colleagues, 
together with all such matters as he thinks lit to bring to the notice 
of the shareholders respecting the financial condition and prospects 
of the company (A). ■ 

1304. The Board of Trade has power to appoint inspectors to 
examine into the aiTairs of an incorporated company and the con¬ 
dition of its undertaking, and to report thereon, whenever applica¬ 
tion is made (1) in pursuance of a resolution of the directors; (2) by 
holders of not less than tw'o-fifths of the issued ordinary stock; 
{3) by holders of not less than half the issued mortgages, debentures, 
and debenture stock; (4) by holders of not loss than two-fifths of 
the issued guaranteed or preference stock, provided the issued 
preference capital amounts to not loss tlian one-third of the whole 
share capital (1). Tho application must be made in writing and 
supported by such evidence as the Board may require; and the 
Board, before making an appointment, may require the applicants 
to give seeurity for the costs of the in<iuiry (w). 

1305. Tho directors, officers, and agents of the company must 
produce to such inspectors all books and documents in their custody, 
and must afford them all reasonable facilities for the inspection. 
The inspector also may examine any officer or agent of the company 
upon oath (n). 

1306. TJie result of the iusi)ection must be printed at the expense 
of the company and delivered to the ]3oard of !IVado, and to the 
company and to any shareholder who applies therefor ; and all 
expenses incident to the iiispection must b<i borne by the ai)plicant, 
unless the Board directs such expenses or any part of them to 
be paid by the company (o). 

1307. A company may appoint inspectors for similar purposes, 
by resolution at an extraordinary meeting, and inspectors so 
appointed have the same powers and duties as if they had been 
appointed by the Board of Trade, and must report in such manner 
as tho company in general meeting directs. The directors, officers, 
and agenj,s of the company have the same duties in regard to such 
inspectors as to inspectors appointed by the Board (p). 

1308- Every incorporated company must print copies of the share¬ 
holders' address book of 'the company corrected up to 1st December 
in every year, with an asterisk against the names of those who 
are qualified to act as directors. After a fortnight from the date 

(/c) Regulation of Bailwaya Act, 1888 (31 & 32 Viet. o. 119), s. 12. 

(Z) IMd., B. 6. 

(m) Ibid; 8. 7. 

(») Ibid; 8, 8. TJo refuse to produce any book or document required, 
or to afford facilities for inspection, or to answer any question relating to 
the affairs of the company, renders the person refusing liable to a penalty 
of £6 for every day such refusal continues (ibid.), 

(o) Jbid.,*> 9. 

(p) Ibid; s. 10. 
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mentioced, copies must be sold, on application, at a price not 
exceeding 5a. to any shareholder and to the holder of any mortjg^ge 
debenture or debenture stock (q). 

Sect. 5. —Protection of Bollinfi Stock. 

1809. Where rolling stock (r) is in a " work,” that is, on a siding 
‘ on the premises of any colliery, quarry, mine, manufactory, ware¬ 
house, wharf, pier, or jetty (s), it is not liable to distress for rent 
payable by the tenant (t) of such premises, unless it is the property 
of such tenant, provided it has upon it a metal plate or other con¬ 
spicuous brand or mark indicating the actual owner thereof (u). 

1310. If any such rolling stock is distrained upon, an order may 
be obtained from a court of summary jurisdiction for its restoration 
or for payment of its value (a). 

The tenant’s interest, if any, in the rolling stock is not protected 
from distress; and if the rolling stock is distrained upon, a court of 
summary jurisdiction may, in case of difference, settle how snph 
interest is to be disposed of (h). 

There is an appeal to quarter sessions from any order of a court 
of summary jurisdiction under these jirovisions (c). 


Part II.—Construction and Repair of 

Railways. 

SiccT. 1.—Plans and Sections. 

1311. In exorcising the powers, given to a company by any 
special Act passed since the 8lh May, 1845, to construct a railway, 

(q) Regulation of Railways Act, 1808 (31 & 32 Viet c. 119), s. 34. A 
Iionalty not exceeding £20 is incurred by the company for any breach of 
this provision {ibid.). 

(r) For the meaning of the term “ rolling stock.” see Railway Rolling 
Stock Protection Act, 1872 (35 & 36 Viot. c. 50), s. 2; title JOistbess, 
Vol. XI., p. 140. 

(«) Railway Rolling Stock Protection Act, 1872 (35 & 36 Viet. c. 50), 
s. 2; and sec Eaton Estate and Mining Co. v. Western Waggon and Property 
Co. (1886), 64 L. T, 736; title Disxajsss, Vol. XI., p. 140, note (1). 

{t) The term “ tenant ” includes a lessee, sub-lessee, pr other person 
haying an interest in the premises under a lease or agreement or by use 
and occupation, or being otherwise liable to pay rent in respect thereof 
[ibid.). 

(«) Railway Rolling Stock Protection Act, 1872 (35 & 36 Viot. *60), 
s. 3. As to the protection of rolling stock against being taken in execution 
on a judgment obtained against the railway company, sec p. 764, post. 

[a) Railway Rolling Stock Protection Act, 1872 (35 & 36 Viot. o. 60), 

B. 4. 

(ft) Ibid., 8. 6. 

(e) Ibid., s. 6. No order of the court may b& quashed for want of form, 
or removed into a superior court by certiorari or otherwise [ibid., s. 7). As 
to appeals from oourts of summary jurisdiotion to quarter sessioas, see 
title Magistrates, Vol. XIX., pp, 642 et aeq. 
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the compauj is subject to the provisions and restrictions contained 
in the Railways Clauses Consolidation Act, 1845 (d). 

1312. By the standing orders of both Houses of Parliament («), 
whenever a Bill is promoted for the construction of a railway, plans 
and sections, together with a book of reference thereto, must be 
deposited at the office of the clerk of the peace of any county through 
which the railway is proposed to be made (/). These plans, sections, 
and book must comply with the requirements of the standing orders 
of the two Houses; and in particular all lands which it is proposed 
to take or use must be described, and the maps must define the 
limits of lateral deviation from the proposed works which the com- 
liany ask power to make, and must show all proposed tunnels, 
bridges, viaducts and level crossings, all diversions of highways, 
navigable rivers, canais or railways, and all junctions (flf). The 
sections must show the surface, the level of the proposed works, 
the heights of embankments, and the depths of cuttings; they 
must also show a datum horizontal line, which must be the same 
throughout the whole length of the work, or any branch of it, and 
be referred to some fixed point chosen with reference to an ord¬ 
nance bench mark ; and proposed alterations in the water level of 
any canal, or in the level or inclination of any carriage road, must 
also bo shown (/i). An ordnance map must also be deposited, with 
the proposed line of railway delineated thereon (i). 

1313. Unless these plans and sections are referred to and incor¬ 
porated in the special Act, they cannot be regarded in subsequently 
construing that Act (j), and the mere deposit of plans not subse¬ 
quently referred to nor incorporated in such Act imposes no obliga¬ 
tion upon the company (/c). Accordingly, if the special Act gives the 

(d) 8 & 9 Vict. c. 20, 8. 6. Tho provisions of this Act as to construction 
apply also, except as mentioned, to a railway constructed under tho powers 
of the Railways Construction Facilities Act, 1864 (27 & 28 Vict. o. 121), 
see ibid., s. 31. In this part of Ihe title, unless tho contrary appears, tho 
expression “ tho company ” means the company authorised by a soeHal 
Act to construct a railway ; and the expression “ the railtvay ” means the 
railway and works authorised by that Act to be constructed ; see Railways 
rjausoa Consolidation Act, 1848 (8 & 9 Vict. c. 20), s. 2. 

(s) As to the procedure with regard to railway and other private Bills in 
Parliament, see title Pahliament, Vol. XXL, pp. 727 et seq. 

(/) See Standing Orders of the House of Lords (Private Business). 1911, 
No. 24;' Standing Orders of the House of Commons (Private Basiuess), 
1911, No. 24 ; title Parliament, Vol. XXL, p. 732. 

{g) Standing Orders of the House of Lords (Private Business), 1911, 
Nos. 40—43; Standing Orders of the House of Commons (Private 
Business), 1911, Nos. 40—43. 

(fc) Ibid., Nos. 47—65. 

(4) Ibid., No. 24. As to plans and sections, see title Parliament, 
Vol. XXI., PP- 732, 733; and as to the money deposit to be made, see 
ibid , pp. 736, 736. 

(}) jforth British Bail. Co. v. Tod (1846), 12 Cl. & Fin. 722, H. L., 
following the principle laid down in Ileriot's Hospital (Feoffees) v. Gibson 
(1814), 2 Dow, 301, H. L. ; see also 8(mire v. Campbell (1836), 1 My. & Or. 
469 ; Beardmer v. London and North Western Bail. Co. 1 Mac. & G. 

112 . 

(fc) B. V. Caledonian Bail. Co. (1850), 16 Q. B. 19 ; 4.'(?. T- Oreot 
fiaslem JtaU. Co. (1872), 7 Ch, App. 476, 
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coiopaiiy power to take more land of a certain owner than was com¬ 
prised in the notice given to him of the company's intention to 
apply for powers, the company may lake all the land allowed by 
the Act(0- There is, however, alw’ays a presumption that the 
company intended to adhere to the plans and that the legislature 
intended them to be adhered to (vi). 

‘ «1314. If there is any omission, misstatement or erroneous 
description of any lands, or of the owners, lessees or occupiers of 
any lands, described in the plans or books of reference mentioned in 
the special Act ( 71 ), the company must apply to two justices for the 
correction thereof after giving ten days' notice of such application 
to the owners of the lands aliected. On the justices being satislled 
that a mistake has been made, they must give a certificate certify¬ 
ing the particulars of any such omission and in what respect any 
such matter has been misstated or erroneously described, and this 
certificate must he deposited with the clerk of the county council ( 0 ) 
and the parish clerk of the parish in which the lands are situat§d, 
and kept by them with the other documents to which they relate, 
w'hich are to be deemed to bo corrected in accordance with such 
certificate (/j). The company may not commcnco its works until 
it has deposited with the clerk of the county council (o) and 
the parish clerk of the parisli in which any land afleclcd is 
situated a plan and section of all alterations from the original plan 
and section as have been approved of by Parliament, on the same 
scale and containing the same particulars as the original pliiiiB 
and sections (q). 

1315. All persons interested have the right to inspect any of the 
original or altered plans or sections, and to make copies of, or 

(Z) Be Huddersfield CoiponUion and Jaeoinh (187*1), 10 Cli. App. 92. 
Whore land shown on a plan is partly within and partly outside the limits 
of deviation, and its boundaries are not completely shown, the land may bo 
taken if the plans, on reasonable examination, arc suflicieut to indicate that 
such laud may be lequiied (Wrigley v. Lancashire and Yorkshire Bail. Co. 
(1863), 4 Giff. 362 ; Bowling v. Pontypool, Caerleon, and Newport Bail. Co. 
(1874), L. II. 18 15q. 714; Finch v. London and South Western Bail. Co. 
(1890), 44 Ch. D. 330, C. A.; Protheroe v. Tottenham and Forest Gate Bail. 
Co., [1891] 3 Ch. 278, C. A.); see title Compulsory Purchase of Lani> 
AND Compensation. Vol. VI., p. 23. 

(m) Ware v. Begenl's Canal Co. (1858), 3 De G. & J. 212. 

(n) This refers to some omission in a plan, e.g., the number of a plot of 
land, or to some error, eg., a wrong acreage, or to the omission of the name 
of some owner of land. Promoters cannot know aicciirately who the 
owners are. therofoio the omission of some of their names from a book of 
reference docs not prevent the company from constructing their works on 
the land described {Kemp v. West End of London and Crystal Palace Bail. 
Co. (1865), 1 K. & J. 681). 

( 0 ) Local Government Act. 1888 (51 & 52 Viet. c. 41), s. 83; see title 
Local Government, Vol, XIX., p. 343. 

(p) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. 0 . 20), s. 7. 
Th» does not apply to a railway constructed under the Railways Con- 
structiou Facilities Act, 1864 (27 & 28 Viet. 0 . 121), s. 31. * Alterations in 
the case of such a railway may be made with the consent of the Board of 
Trade {ihid., s. 32). 

(f) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. 0 . 20), s. 8. 
Cross-sections of the works need not bo shown (JS. T. Caledonian Bail, 
^Co. (1850). 16 Q. B. 19). 
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extracts from, them; and every clerk of the county council or parish 
clerk having custody of such documents is guilty of an offence, and 
liable to a penalty not exceeding £5, recoverable summarily, if he 
refuses facilities for such inspection (r). A true copy of any such 
plan or book of reference or of any alteration or correction therein, 
certilied by the officer having custody thereof, is evidence of the 
contents thereof in any court of justice («). 

Sect 2. - Deviation. 

1316. In constructing tlie railway, the company may deviate 
laterally from the line delineated on the deposited plans, provided 
tliat no such deviation extend beyond the limits of deviation shown 
on such plans, nor move than 10 yards from the said line in pass¬ 
ing through any town (f), village or land continuously built upon, 
nor more than 100 yards from the said line elsewhere (o). 

Lateral deviation means the shifting of the work in its integrity 
from one site to another which may ho deemed more suitable (h). 
It is measured by the amount of alu‘ration from the deposited 
plan of the middle line of the railway (e.) which may be actually on 
the line of deviation (<i). 

The line must not be deviated so as to extend into the lands of 
any person whose name is not mentioned in the books of reference, 
without the previous consent of such person, unless his name has 
lioen omitted by mistake and the mistake has been duly rectified 

(r) Railways (-lausps Consolidation Act, 1845 (8 & 9 Viet. o. 20), s. 9; 
RaTliamentary Documents Deposit Act, 1837 (7 Will. 4 & I Viet. o. 83), 
s 3 ; and as to procedure before courts of summary jurisdiction, see title 
Magistrates, Vol. XIX., pp. 689 ci seq. 

(»■) Railways Clauses Cousolidation Act, 1845 (8 & 9 Viot. c. 20), s. 10. 
'rhe clerk of the county council is bound to give such ccrtilicute to any 
pf*rson interested who requires it (ibid ). 

(i) The word “ town ” is not to be interpreted in its sli'iotly legal sense 
It means here any space where dwelling-houses are contiguous and 
cuntiijuoiis, or nearly so ; and includes any open space (such as a park) 
surrounded by continuous houses (EUiott v. South Devon Bail. Co. (1848), 
2 Exch. 726 ; see Carington (Lord)'^ Wycombe Bail. Co (1868),3Ch. App. 
377 ; London and South Wesbmh Bail. Co. (Directors, etc.) v. Blaekmore 
(1870), L. R. 4 II. L. 610). 

(a) Railways Clauses’Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 16. 
This deviation of 100 yards applies only to the line of railway itself. The 
eompauiy may take and use.land for collateral purposes beyond the limits of 
deviation, provided such land is included in the plans etc.. (Doe d. ArmisUad 
V. North Staffordshire Bail. Co. (1851), 16 Q. B. 626 ; see Doe d. Payne v. 
Bristol amd Eoreter Bail. Co. (1840), 6 M. & W. 320 ; and see the text, infra). 
It is not necessaij that the plans should sliow tlie particular works to be 
carried out within the limits of deviation (Weld v. London and South 
Western Bail. Co.‘(1863), 8 L. T. 13) This provision does not apply to 
the widening of an existing line (Fimck v. London and South Western Sail. 
Co. (1890), 44 Ch. D. 330, C. A.); nor to a junction with an existing iine 
(Cardiff Baihcay v. Taff Vole Bailway, [1006] 2 Ch. 289). This provision 
does not apply to a' railway made under the Railways Construction 
Facilities Act,'1864 (27 & 28 Viet. c. 121), s. 31. 

(b) Herron v. BaUimines and Bathgar Improvement Commisaionsrs, [1892] 
A. C. 498; see also S. C. (1890), 27 L. R. It. 170, C. A. 

(c) Fineif t. London and S&iith Western Bail. Oo., supra 

- (il) Card^ Badway v Tstfff Vale Baiiheay, supra; so that half- the 
lailway may be outside the line of deviation. 
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and certified (e), or as provided in the special Act (/). Land within Sw”"* *• 
the limits of deviation may be taken when reasonably required for the Deviation, 
purposes of constructing the works of the railway ( ff), and an injuno* 
tion will not be granted against the use of powers to deviate unless 
such powers are being used capriciously and so as to cause unneces¬ 
sary inconvenience to the public (k) ; neither will an injunction 
• against deviation bo granted to any person unless he is injured 
thereby (i). 

1317> The company may not construct the railway so as to deviate Vertical 
from the levels of the railway, as referred to the datum line (j) marked 
on the section and described in the special Act, to any extent exceed¬ 
ing in any place 5 feet, or in passing through a town (A,), village, 
street or land’ continuously built upon, 2 feet, without the 
previous consent in writing of the owners and occupiers of the 
land in W'hich such deviation is intended. The consent of the 
authority having control of any street or highway or public sewer 
affected by such deviation, or of the proprietors of any canal, naviga¬ 
tion, gasworks or waterworks so affected, is also required. If there 
is no authority having control of any such street or highway, then, 
before making any such deviation, it is necessary for the company 
to obtain the consent in writing of two justices for the district 
sitting in petty sessions for the purpose of heai’ing the applica¬ 
tion (1). ‘Where a vertical deviation is made in excess of these 
powers in land acquired, no injunction will be granted to a party 
who is not injured 

Before making any such deviation exceeding 5 or 2 feet, as the Notice of 
case may be, and having obtained the necessary consent, the «^eviation. 
company must give notice of the intended deviation by advertise¬ 
ment in newspapers (/i), at least three weeks before commencing 

(e) In manner already mentioned ; see p. C4rj, ante 

(f) Eailways Clauses Consolidation Act, 1845 (8 & 9 Viet c. 20), s. I,"; 

(g) Sndd V. Maldon, Witham, and Braintree Rail. Co (1851), 6 Exch. 

143 

(h) A:-0. V. Great Western Bail. Co. (1866), 14 W. R. 726. 

(t) Lee V. Milner (1837), 2 Y. & C. (ex.) 611; and see title lx jtjxctiov, 

Vol. XVII, p. 235 

(/) See p 648, ante,. 

As to the meaning of the word “ town.” see note (t), p. 6.50, ante. 

(l) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s II. 

When the consent of the justices is required, fourteen days’ notice of the 
holding of such petty sessions must bo given through the means of some 
newspaper ciroulating in the county, and also by being affixed to the door 
of the church of the parish in wliioh such deviation is intended, or if there is 
no such ohuroh, in such place as notices arc usually fixed {ibid ). A vertical 
deviation not exceeding 6 feet from the datum line (see p. 648, ante) is 
within the powers of the company, although the deviation may exfeeed 
6 feet with reference to the surface {North Britieh Bail. Co. v. Tod (1846), 

12 Cl. & Pin. 722, H. L.). As to the diversion of Mgliways generally, see 
title Highways, S'rREEXs, and Bkidges, Vol. XVI., pp. 69 et seq ; and 
see pp. 663 et seq., post. 

(m) Holyodke v. Shrewsbury and Birmingham Bail. Go. (1^848), 5 Ry. de 
Can. Cas. 421; and see title IxjukciiOX, Vol. XVII., p. 235. 

(n) The advertisement most be inserted once at least in two newspapers, 
or twice at least in one newspaper, circulating in the district or neumbour- 
hood where the deviation is intended to be made (Railways Clauses Consuli- 
datiou Act, 1845 (8 & 9 Viet. c. 10}, s. 12). 
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Soot. 2. 
Deviation. 


Deviation 
from line or 
level of arch, 
tundel, or 
vionuct. 


T.imitntinnH 
to deviations 
of gradients, 
tunnels, or 
other works. 


the work. The owner of any lands prejudicially affected(o) 
by such deviation then may, before the commencement of the work, 
and after giving ton days’ notice to the company, apply to the Board 
of Trade to decide whether, having regard to the interests of the 
applicant, the proposed deviation is proper to be made. The Board 
of Trade m.ay either disallow or authorise or modify the deviation ^ 
and may, to that effect, grant a certificate which is binding on the 
parties (p). 

1318. A company in whoso special Act the Railways Clanses Act, 
1868 ((|), Part I., is incorporated may, subject to the foregoing 
limitations (r), and so that the nature of the work is not altered, 
deviate from the line or levol of any arch, tunnel or viaduct 
described in the dei> 08 i^e(l plans or sections ; and may substitute any 
other engineering w'ork for any such arch, tunnel or viaduct, pro¬ 
vided it obtains a certificate authorising such substitution from the 
Board of Trade (s). If, however, the Railways Clauses Act, 1868 (q). 
Part f., is not incorporated in the company’s special Act, any such 
arch or viaduct upon which it is intended to carry the railway 
must be made according to the plans without deviation, and any 
such tunnel must be made at the place indicated on the plans, 
unless the owner, lessees and occupiers of the land in which it is 
intended to be made consent that it shall not bo so made(0- 

1319. The conijiany may not deviate from or alter the gradients, 
curves, tunnels or other engineering works (a) descril^ed in the 
plans and sections except to the following extent:—(1) Subject to 
what has been already stated with regard to altering levels (r), it 
may increase the gradient up to 10 feet per mile in gradients 
not exceeding 1 in 100, and up to 3 foot per mile in steeper 
gradients, or to any further extent certified by the Board of Trade 
to be consistent with public safety and not prejudicial to the 
public interest. It may diminish the gradient to any extent, 


(o) Ab to when a person Is “ prejudicially ’’ or “ injuriously ” affected, see 
title Compulsory Purchase op Land and Compensation, Vol. VI., p. 44. 

(p) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet, o, 20), s. 12. 

(q) 20 & 27 Viet, c 92. 

(r) I.e., those contained in the Railways Clauses Consolidation Aot, 1845 
(8 & 9 Viet. c. 20), ss-. 11, 12, 16; see pp. 650 et seq., ante. 

(«) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 4. 

(t) Railways Ckiuses Consolidation Act, 1846 (8 & 9 Viet. c. 20), s. 13 ; 
pee Little v. Newport, Abergavenny and Hereford Bail. Co. (1862), 12 C. B. 
752. But having deviated from the line whore a tunnel is marked on the 
]ilanB the company is not bound to make a tunnel in the deviated line 
{ibid. ; A.-G. v Tewkesbury and Great Malvern Bail. Co. (1863), 8 L. T. 
, (182, C. A.). AVhere its special Act gave a company power to stop up all 
si reets witliin a certain area, but the plans showed the railway as crossing 
one of such streets by an arch, it was hold that the company might stop 
up that street notwithstanding the plan and the provisions of the Railways 
('lauses Consolidation Aot, 1846 (8 & 9 Viet. c. 20), s. 13 (A.-O. v. Great 
Kaetem Bail. Co (1873), L. R. 6 H. L. 367 ; see also Temple v. Flower 
(1872), 26 L.T. 657). 

(it) The term “engineering works” here includes a bridge which forms 
part of the line of railway [A.-G. v. Tewkeebury amd Great Malvern ^ail. 
Vo., supra). 
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(2) The company may diminish the radius of a curve described in 
the plans to any extent which shall leave a radius of not less 
, than half a mile or to tiny further extent similarly certified by 
the Board of Trade. (3) The company may make a tunnel not 
marked in the plans instead of a cutting, or a viaduct instead of a 
solid embankment, if authorised by a similar certificate of the Board 
of Trade (rt). 


Si:cT. S.— Authorised Works. 

1320. Subject to the provisions and restrictions of its special 
Act and any Act incorporated therewith and of the Ihiilways 
Clauses Consolidation Act, 1845 (6), the company ma}', for the 
purpose of constructing the railway and the accommodation works 
connected therewith (c), execute certain specified works which are 
necessary for making, maintaining, altering or repairing, and 
using the railw'ay, provided it does as little damage as can be (d), 
and makes full satisfaction to all parties interested for damage 
dono in exercise of its powers (e). • 

(a) liailways Clau.s«;s Cousolidatioii Act, 184.5 (8 & 9 Vict. o 2U), s. 14. 

lb) 8 & 9 Vict. c 20. 

(c) All works which the company is empowered to execute, whether 
accommodation works or works collateral to the construction of the rail¬ 
way, are within these provisions ( Wtlkinson v. Hull etc. Binlway and Dock 
<'o. (1882), 20 Oh. D. 323, C. A. : Jieauchamp (Loid) v. Great Western Bail. 
Go. (1868), 3 Ch. App. 745 ; Slovkton and Darlington Batl. Co v. Brown 
(1800), 9 ILL. Cas. 246 • Bue Beardmer \. London and North IFestern J2utf. 
C’o. (1849), 1 Mae. & G. 112. As to accommodation works, see p. 606, post. 

(d) This means d.iinage in the manner of exercising the company's powers 
(Fenwick v. East London Bail. Co (187.5), L. R. 20 Eq. 644 : B. v. East and 
West India Docks and Birmingham Junction Bail. Co. (1853), 2 E. & B. 
466; and see Swansea Corvoration v. llarpur (1912), 107 L. T. 6, C. A.). 
Therefore an injunction will be granted agamst carrying out authorised 
works in such a manner as to cause unneces.sary damage (see Coats v. 
Clarence Bail. Co. (1830), 1 Russ. & M. 181 ; Manser v. Northern and 
Eastern Bail. Co. (1841), 5 .Jiir. 983; Biscoe v. Great Eastern Bail. 
Co. (1873), L. R. 16 Eq. 636; Arnold v. Furness Bail. Co. (1874), 22 
W. R. 613 ; Boberts v. Charing Cross, Euston and Hampstead Bail. Co. 
(1903), 87 L. T. 732). The damage aimed at is damage to individuals (B. v. 
East and West India Docks ana Birmingham Junction Bad. Co., supra). 
Where there are two modes of constructing works, a company is as a rule 
bound to adopt that course which will do the least amount of injury to 
individuals (Freehold General Land Investment Co., Ltd. v. Metropolitan 
District Bail. Co. (1886), 14 L. T. 96); and see pp. 723 et seq., post. 

(e) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 16. 
Hence the right of action by any person injured by the exercise of the 
authorised powers is taken away unless special damage is sustained, and 
the right to compensation is substituted (Watkins v. Great Northern Bail. 
Co. (l&Sl), 16 Q. B. 961); and see titles Neoligence, Vol. XXL, pjj. 376 
et seq., 423, 424; Nuisance, Vol. XXL, pp. 616 et seq. Where a railway 
company acting under its statutory powers bougtit the reversion of 
premises subject to a lease containing a covenant for quiet enjoyment, it 
Was held that no action would lie against the company for breach of this 
covenant by the execution of works within ifcj powers (Anderson v. Man¬ 
chester, She^eld and Lincolnshire Bail. Co. (1898), 14 T.*L. R. 317). A 
company may be indicted for a public nuisance in respect of acts not 
authorised (B. v. Great North of England Bad. Co. (1846), 9 Q. B. 316); 
it may also be proceeded against by information at the suit of the Attorney- 
General ; see Railway Regulation Act. 1844 (7 4* 8 Vict. c. 85), s. 17 { 
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SEcnr:-«i 1321. Only those works may be executed which are reasonably 
A^rth^rtsed necessary for the authorised purposes; and the fact that certain 
Works. works will effect a saving of expense to the company is not, 
WorfcT^iist sufficient to constitute such necessity ( /); but the court does not 
be reasonably as a rule interfere with a company in the bond fide exercise of its 
necessary. discretion to execute authorised w’orks, on the ground merely that 
, other equally authorised works would be loss inconvenient or cause 
less damage to individuals (g). 

Authorised 1322. The works which the company is authorised to execute 
works. Ijj-e as follows:— 

(1) It may make or construct in, upon, across, under or over 
any lands Qi), or any streets, hills, valleys, roads, railroads or tram- 
roads, rivers (i), canals, brooks, streams or other waters, such 
temporary or permanent inclined planes, tunnels {j), embankments, 
or viaducts, bridges (k), roads, ways, passages, conduits, drains, 


see pp. 1528, anie, 740, post ; and see title Nujsancb, Vol. XXI., pp. 650 et 
scq. The right to a mandatory injunction is not taken away by the fact 
that, under the special Act, some other remedy against the company is 
provided {B. v. 'Sorwieh and Brandon Rail. Vo (1846), 3 Dow. & L 386); 
and it is no answer to an application for a mandatory injunction to a com¬ 
pany to carry out prescribed work that it cannot do so without stopping 
the construction of tlie railway altogether (A.-G. v. Mid-Kent Rail. Co. and 
South Eastern Rail. Go. (1867), 3 Ch. App. 100; see title Injunction, 
Vol. XVll., p. 241); nor that the powers of the company have expired 
{B. V. Birmingham and Oloueester Rail. Co. (184D, 2 Q. B. 47). But a 
mandamus to compel a company to carry out prescribed works may be 
refused whore the funds of the company are exhausted (Re Bristol and 
North Somerset Rail. Co. (1877), 3 Q. B. D. 10); and see title Crown 
PRA.CT 1 C£ Vol X! 107 

(/) B. V. Wycombe Bait. Co. (1867), L. R. 2 Q. B. 310 ; Pugh r. Golden 
Valley Rail. Co. (1880), 15 Ch. D. 330, C. A.; Fenwick v. East London Rail. 
Co. (1875), L. R. 20 Eq. 644; Moms v. Tottenham and Forest Gate Rail. 
Co , [1892] 2 Ch. 47. 

(q) R. V. Ea^t and West India Docks and Birmingham Junction Rail. Co. 
(IS63), 2 £. &: B. 466, 474; Wilkinson v. Hull etc. Railway and Dock Co. 
(1882), 20 Ch. D. 323, C. A.; Fenwick v. Ertst London Bail. Co., supra : 
R. V. Souih Ectstem Rail. Co. (Direators etc.) fl853), 4 H. L. Caa. 471; see 
Roderick v. Aston Local Board (1877), 6 Ch. D. 328, C. A. 

(h) Until the company has acquired ownership it has no power to 
execute these works (Rangeleyv. MMlavd Rail. Co. (1868), 3 Ch. App. 306). 
E q , n company cannot compel an owner to grant it merely an easement 
over land (Pinchin v. London and lilackwaJl Radi. Co. (1854), 6 De G. M. & 
G. 861,C. A.). As to what land, and what interests therein, may be taken, 
and the purposes for which such may be taken, see title Comrursort 
Purchase op Land and Compensation, Vol. VI., pp. 22, 23. The com¬ 
pany is sole judge of what it requires for the purposes of its authorised 
works, and, if acting bond fide, the courts will not interfere with its dis¬ 
cretion to acquire land within its powers for such purposes (Stockton and 
Darlington Rail. Co. v. Brown (1860), 9 H. L. Caa. 246 ; Beauchamp (Lord) 
V. Great Western Rail. Co, (1868), 3 Ch. App. 746); and see title Compul¬ 
sory Purchase of Land and Compensation, Vol. VI., p. 248. 

(i) “ Rivers ” includes navigable rivers. Hence a company may 

construct a railway on the bed of a navigable river v. Great 

NoHhem Bail. Cq. (1861), 10 Q. B. 886). 

(i) See pp. 882, 686, 686, post. ^ ' 

(L) For the'requirements as to permanent bridges, see Baifways Clauses' 
Oousolidation: 1846 (8 & 9 Viet. o. 20), ss. 46, 49—61; atid see pp. gsB 

et8eq.,‘fjost. Tlie statutory requirements as to bridges do not apply to 
tempoiai-y bridge merely erected to facilitate the execution qf the' 
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piers, arches, cuttings and fences as it thinks proper, provided Siush s. 

works are executed within the lands described in the plans or men- AtH^btidsd 
•tioned in tlbe books of -reference or any correction thereof (1). '' Work s. 

(2) It may alter the course of any rivers not navigable, brooks, 
streams, and watercourses, and of any branches of navigable rivers 
which are not themselves navigable, within such lands, for the pur¬ 
pose of constructing and maintaining tunnels, bridges, passages 
or other works over or under the same as it thinks proper. 

(3) It may alter or divert, temporarily or permanently, the course 
of any such rivers or streams of water, roads, streets or ways (»/), or 
may raise or sink the level of the same in order more conveniently 
to carry the same over or under or by the side of the railway as it 
thinks proper. 

(4) It may make drains or conduits into, through or under any 
lands adjoining the railway for the purpose of conveying water 
from or to the railway. 

(6) It may erect and construct such houses, warehouses, offices 
and other buildings, yards, stations, wharves, engines, machinery, 
apparatus and other works and conveniences as it thinks proper. 

(6) It may from time to time (n) alter, repair, or discontinue 
any of the above-mentioned works and substitute others in their 
stead (o). 

Sect. 4.- Bridges. 

1323. If the line of the railway crosses any main road (p) or Line crossing 
public highway (</), then (r) either such road must be carried over 

permanent works (London and Birmingham Sail. Co. v. Grand Junction 
Canal Co. (1835), 1 Ily. & Can. Cas. 224; Priestley v. Manchester and 
Leeds Sail. Co (1840), 2 Ry. & Can. Cas. 134). 

(Z) As to plans and books of reference, see pp. 647 et seq., ante. 

(m) As to diversion of roads, sec pp. 663 et seq., post. 

(n) These powers of altering, repairing, and discontinuing may bo exer¬ 
cised after the period fixed by the special Act for completing the works has 
expired.. Hence, when in 1895 the defendants pulled down offices and built 
now ones on a site acquired under an Act of 1866, the powers under which 
expired in 1868, it was held that thepMntifl was pot entitled to an injunc* 
tion against interferonoe with ancient lights, but was left to his remedy for 
oompensation (Emsley v. North Eaetem Sail. Co., [1896] 1 Ch. 418, C. A.). 

(o) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. o. 20), s. 16 

(p) The words in the Act are “ turnpike road, ” but “ turnpike ” roads 
as such no longer exist. Moat roads which were “ turnpike ” roads are 
now “ ihain ’* roads. If they are not main loada, they are probably 
” ordinary highways.” A few roads, however, which were originaJly made 
under turnpike Acts, have ceased to be highw^s ; see title Higbwats, 

Stkbsts, and Bridges, Vol. XVI., pp. 12—16. In this part of thU'ritle the 
expression ” main ” road is used wherever the Railways Clauses CoiMoli- 
dation Act, 1846 (8 & 9 Viet. c. 21), speaks of ” turnpike ” road. 

(q) This applies only to roads which the pubfic have a legal right to use 
at the date when the bridge was constructed {Caledonian Bailway y. 

Glasgow Corporatum, [1900] A. C. 138). ** Highway ” mpans a oarriagf^ 

way. If not required so to do by its special Act, a company, is not 
obliged to build a bridge when the railway crosses a flubhc footpath. 

Hence, where the railway was carried across a footpath on an embkjSk- 
tnent 20 feet, high so that tbe public had to ascend the embankihent by 
steps, cioa^ tbc line on the level, and descend by steps on the o&er 'side. 


(r) For note (r), see next page. 
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Sect. 4. the railway or the railway over such road (») by means of a 

Bridges, bridge (f) constructed as hereafter described (u); and such bridge, 

with its approaches (a) and all other necessary works connected with 
it, must be constructed and maintained for all subsequent time (b) 
at the expense of the company (c). 

a maudamus to compel the company to construct a bridge was refused 
(Dartford Rural Council v. Bexley Ilealh Rail. Co., [1898] A. C. 210). 
Where a proposed and partially made new road was not referred to in the 
plans, and the railway was made cutting oif the new road from a highway, 
it was held that the company could not bo compelled to unite the new 
road with the highway {Gawthem v. StocJcport, JJisley, and Whaley Bridge 
Rail. Co. (1837), 3 Jur. (k. s.) 573) 

(r) I.e., unless otherwise provided by the special Act (Railways Clauses 
Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 40). As to level crossings, 
sec pp. 060 f t seq., post. 

(») The company has, unless otherwise provided in its special Act, an 
option either to take the railway over the road or the road over the rail¬ 
way, and the court does not mtciiere with the exorcise of this option. 
Renee a mandamus will not be granted requiring the company to do a 
specified one of those two things, unless it is impossible to do the other 
(.E. V. South Rastern Rail. Co. {Directors ctf.) (1863), 4 II. L. Cas. 471). 
Where the company has power to cross a load on tho level, such power 
is permissive only, and it may, if it chooses, cross under or over tho road 
by means of a bridge (Breynion v. London and North Western Rail. Co. 
(1846), 10 Beav. 238; Dover Harbour [Warden and Assistants) v. London, 
Chatham and Dover Rail. Co. (1861), 3 De G. l'\ & J. 659). As to level 
crossings, see further, pp 660 et seq., post. 

[t) A bridge is a “ building ” within the meaning of a covenant by the 
company not to erect any building exceeding certain dimensions within 
certain limits (Lloyd v. London^ Chatham and Dover Rati. Co. (1865), 
2 De G. J. & Sni. 568, C. A ). If the plans show a skew bridge, probably 
tho company would be lostraiued from constriioting a square bridge if 
inconvenient to the public (A,-(?. v. Dorset Central Rati. Co. (1860), 3 L. T. 
608) Wliere any difference arises as to construction of a bridge, tho 
Board of I’rade, on tho application of any party, may decide the matter, 
and may give a certiiicato os to the mode of construction (Railways 
Glauses Consolidation Act, 1846 (8 & 9 Viot. c. 20), s. 66 ; see p. 744, post). 
As to apportionment of expenses of construotion of works ord'^red by tho 
Board of Trade or the Railway and Canal Commissioucis, see p. 661, post. 

(it) See pp. 657 et seq., post. 

(a) As to the liability of a company, whore the Railways Clauses Con¬ 
solidation Act, 1845 (8 & 9 Vicff o. 20), does not apply, to keep 
“ approaches ” in repair, see Hertfordshire County Council v. Gteat Eastern 
Railway, [1909] 2 K. B. 403, C. A.; see p. 663, post. 

(b) Where the road is carried over the railway the company is under 
a perpetual obligation to maintain in good repair, not only the fabric of 
the bridge, but also the approaches, and the roadway over the bridge and 
approaches ; and* this obligation is not affected by the provisions of the 
Railways Clauses Cousolidation Act, 1845 (8 & 9 Viet. c. 20), s. 66. As to 
the restoration of roads interfered with, see p. 665, post; North Stafford¬ 
shire Rail. Co. V. Dale (1858), 8 £. & B. 830 ; Leech v. North Stafford Rail. 
Co. (1860), 29 L J. (m. c.) 161 ; S. C, sub nom. Newcasile-under-Lyne 

-and Leek Turnpike Roads (Trustees) v. North Staffordshire Rail. Co. (1860), 
6 R. & N. 160; Lancashire and Yorkshire Rail. Co. v. Bury Corporation 
(1889), 14 App. Cas. 417. This obligation covers the metalling of the 
roadway (Notih of England Rail. Co. v. Langbaurgh (1871), 24 L. T. 544). 
Where, by a company’s special Act passed before 1845, it was bound to 
keep in repair all bridges, it was held that it was bound to keep in repair 
the roadway of the bridge over the railw^, even though it had up to wen 
fiecn repairM by the parish (R. v. South Eastern Bail. Co, (1875), 32 L. T« 


(«) For note (o), see next page. 
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1324. Where the railway is carried over the road the bridge must 
satisfy the following requirements : 

(1) The width of the arch must leave a space thereunder of not 
less than 35 feet if over a main road (d), 25 feet if over a public 
carriageway, and 12 feet if over a private road («). 


* 858). A public street in a town is a “ public highway ” within this pro¬ 
vision, and if it is earned over a railway by a bridge the company must 
maintain the roadway over the bridge and the approaches ; but the com¬ 
pany is not bound to maintain the roadway of what was a private street 
when the bridge was built {Caledonian Railway v. Olasgow Gorporationt 
[1909] A. C. 138). Where a company’s special Act, passed before 1845, 
provided that “ W'here any bridge shall be erected over the railway, the 
road over such bridge shall be formed and shall at all times be continued 
of such width as to leave a clear and open space between the fences of 
not less than 25 feet,” it was held that a perpetual obligation was thereby 
imposed on the railway company to repair the bridge and <ho road over 
it along with the approaches and fences {A.-G. v. Midland Rail. Co. (1909). 
25 T. L. R. 547, C. A.). WJiere a company had power to carry an old road 
across a railway on the level, and instead of doing so it built a brieve 
over the railway 347 yards east of the place whore the level crossing 
ought to have been, and made approaches thereto from points on tho 
road through private property by permission of the owners, and the old 
road then became obliteiated and disused, it was held that the Railways 
Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 20), s. 46, did not apply 
to this bridge or the approaches, and that the company was not bound to 
keep them in repair {London and J^orth Western Rail. Co. v. Ogvoen 
Oistrict Council (1899), 80 L. T. 401). Where the railway is caniod over 
the road the company is under no obligation to kee|i the approaches in 
repair, even wheie it has lowered tho level of the old highway {London 
and North Western Rail. Co. v. Skerton {Surveyor) (1864), 5 B. & S. 559 ; 
following Fosberry v. Waterford and Limerick Rail. Co. (1862), 13 I. C. L. R. 
494); and when the railway is crossed by a highway at a level crossing, 
the road being raised to the higher level of the railway, the company is 
not bound to keep the approaches to tho crossing in repair {West Lancashire 
Rural Council v. Lancashire and Yorkshire Railway (190.*)), 72 L. J. 
(K. B.) 675; but see note (a) p, 663, post). 

(c) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 46. 
Where a new and wider bridge was constructed over a railway by a tram¬ 
way company under statutory powers, the tramway company agi'eeiiig to 
discharge any liability of the railw^ay company as to repair of tlie carriagi*- 
way, and the local authority subsequently required the railway company 
to repair the whole of the roadway, it was held that any extra expense 
occasioned by the widening must be borne by the tramway company 
{Teddington Urban District Council v. London and South-Weslem Rail. Co. 
(1910), 102 L. T. 328). As to crossing highways other than public carriage 
roads, see p. 662, post. 

(d) See note (p), p. 855, ante. An injunction will not be granted against 
a company reducing the width of a road under a bridge, where the bridge 
satisfies the statutory requirements as to space {A.-O. v. London and 
Southampton Rail. Co. (1837), 9 Sim. 78). 

(e) By the Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), 
B. 13, it IB provided that where in any place it is intended to carry the rauway 
on an arch or arches, or other viaduct, as marked on the plan and section, 
the same shall be made accordingly; hence, where the plans showed an 
arch of 45 feet over road, but the company proposed to cross by an arch of 
only 35 feet, an injunction was granted to restrain it from so doing {A.-G. 
V. Tewkesbury and Great Malvern Bail. Co. { 1863), 8 L. T. 682, C. A.). Where 
the company contracted to oany the railway over a street by an arch 
42 feet wide, and there was no reference to the Railways Clauses Con¬ 
solidation Aot, 1846 (8 & 9 Viet. o. 20), in the contract, it was held that 
the company was not entitled to narrow the sti-eet to the dimeuslous 
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(2) The clear height of the arch from the surface of the road 
must not be less than 16 feet for a space of 12 feet if over a 
main (/) road> and 16 feet for a space of 10 feet if over a public: 
carriageway; and in each case the clear height at the springing 
of the arch must not be loss than 12 feet (ff ); and the clear height 
of the arch for a space of 9 feet must not be less than 14 feet over a 
private carriage road (h). 

1325. Where the road is carried over the railway, there must be a 
good and sufficient fence (i) on each side of the bridge of not less 
than 4 feet in height, and on each side of the immediate approaches 
of not less than 3 feet (k). 

1326- Where the road is carried over the railway, the road over 
the bridge must be of a clear width between the fences of 35 feet in 
the caso of a main (1) road, 25 feet in the case of a public carriage 
road, and 12 feet in the case of a private road(fc). 

When, however, the average available width for carriages within 
60 yards of the point where a road crot'ses the railway is less than 
the width prescribed for bridges over or under a railway, the width 
of the bridge need not be greater than the average width of such 
road (m) ; provided that in the case of a main (/) road or public 

specified in the Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), 
s 49 (Clarke v. Manchester, Sheffield and Lincolnshire Bail. Co. (1861), 1 
.John. & II. 631). In a contract with a company the Act should be 
expressly referred to if the company desires to take advantage of its 
provisions (%bid.). There is no statutory provision as to the length of the 
roadway under the railway, this depending on the width of the railway ; 
hut where a company covenanted to erect and maintain a bridge over a 
road leading to C.’s land 35 feet long, an injunction was granted restraining 
the company from widening tJio railway so as to make the bridge 66 feet 
long and thus darkening the road {Edinburgh and Glasgow Bail. Co. v. 
Campbell (1863), 9 L. T. 157, H. L.). 

(f) See note (p), p. 656, ante. 

(g) A footpath under an arch may be on a higher level than the carriage 
road, and there need not be the same headway over the footpath aS is 
required over the carriage road (Manchester and Leeds Bail, Co. v. B. (1842), 

3 Ry. & Can. Cas 633, Ex. Ch., reversing on this point R. v. Mcmchestw 
and Leeds Bail. Co. (1841), 2 Ry. & Can. Cas. 711); and see A.-O. v. 
Furness Bail. Co. (1878J, 38 L. T. 665 (where, a roadway under a bridge 
being so low that the road became flooded in wet weather, and the com¬ 
pany haying raised the road, and in doing so reduced the headway to less 
than 16 feet, an injunction was panted restraining it from maintaining 
the bridge with-less than 16 feet headway). 

(h) Railways Clauses Cpnsolidation Act, 1846 (8 & 0 Yict. o. 20), s. 49. 

(i) The fence must be sufficient to make the bridge reasonably safe for 
any person (including a young child) lawfully using it (Lay y. Midland 
Bail. Co. (1875), 34 L. T. 30; see also first trial of S. C. (1874) 30 L. T. 
629). As to special liability to fence, generally, see title Bounuabihs, 
Fences, and Party Wai.i,8, Vol. III., pp. 129 et seq. As to nwligenoe in 
regard to a statutory duty, see title Neulioenqe, Vol XXlT, pp. 420 
et sea. As to nuisance arising from ruinous fences, see titles Nuisance, 
Vol. XXI., p. 615; Boundaries, Fences, and Party Waixs, Vol. HI., 

pp. 126—128. 

(k) Railways Clauses Consolidation Act, 1846 (8 & 0 Viet. c. 20), a. 60. 

(l) See note (p), p. 666, ante. 

■ (m) But where a company was obliged by its special Act to “restore'” 
a road crossing its railway as it was before, and the oompany used the < 
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carriage road it is not less than 20 feet wide (n). But, if at any 
time after the construction of the railway the average available 
w^dth of snch road is increased beyond the width of the bridge, the 
company is bound at its own expense to increase the width of the 
bridge (o) to such extent, not exceeding the legal limits, as the high¬ 
way authorities may require (n). 

* 1327. The ascent or descent, as the ease may be, according as the 
road is taken over or under the railway, must not be a steeper 
gradient than 1 in 80 if the road is a main(p) road, 1 in 20 if it is a 
public carriage road, or 1 in 16 if it is a private carriage road not 
being a tramroad oi' a railroad ; if the road is a tramroad or a rail¬ 
road, then the gradient must not bo steeper than as prescribed in 
the special Act, or than as it existed before the special Act was 
jiassed if the sjjecial Act contains no provision on the point (q). 

If, however, the mesne gradient of any road within 250 yards of 
the point of crossing the railway, or of any road which has to be 
altered, or for which another road is substituted, is steeper than the 
gradient prescribed, then the gradient of a road over or under tKe 
railway need not be less sleep than such mesne gradient (r). 

1328. Where the company is authorised or required to construct 
a bridge over a navigable tidal water, and the ap('cial Act makes no 
express provision as to tbo span or spans of such bridge, the Board 
of Trade must direct what headway and watcj-way is to be pro¬ 
vided (a). 


road for approaches to a bridge over the railway, it was held that the com¬ 
pany was bound to make the approaches as wide as the old road {B. v. 
Birminqhcm and Gloucester Bail. Co. (1841), 2 Q. B. 47). 

(n) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet, c. 20), s. 61. 

( 0 ) This only refers to the actual bridge itself. The provision does not 
extrad to the pieces of road forming the approaches to the bridge {Bhondda 
Urban Council v. Taff Vale Bailway, [1908J 1 K. B. 239, C. A.). Whers 
the average available width for the passage of carriages is more than 36 feet, 
a main foad under the arch may be narrowed to 36 feet. Where such 
width is less than 36 feet, the arch need not be wider than the road, provided 
it is not less than 20 feet wide ; but, if the road is afterwards widened, the 
company must widen the arch in proportion up to the proscribed maximum 
of 36 feet (B. v. Bighy (1850), 14 Q. B. 687). In measuring the average 
available width of the road, footpaths are not to be taken into account 
{ibid.). 

(p) See note (p), p. 666, ante. 

Iq) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), ss. 49, 60. 
Where a company’s special Act contained a provision forbidding a certain 
road to be carried over a bridge with a gradient of more than 1 in 30, and 
it was found that this could not be done without encruachment on the 
property of A. (which the oompai^ had no power to make), the com^ny 
made, a slope of 1 in 20. A mandatory injunction was granted requiring 
the company to make a slope of not more than 1 in 30, and it was hmd that 
it was no answer to say that this was not possible without stopping the 
railway {A.-O. v. Mid-Kent Bail. Co. and South-lSaBtem Bail. Co. (1867), 3 
Ch. App. 100). As to mandatory injnnotions, generally, seo title InjuHO* 
MON, %1. XVII,, pp. J90, 200. 

(r)' Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), s. 62; 

(«) Railways Clauses Act, 1863 (26 & 27 Viet, o 92), s. 14. 
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Sect. 5.— Level Crossings (t). 

1329- Where the company has powers under its special Act gto 
cross any main road («.) or other public carriage road (a) on the 
level (6), the company must erect, and at all times maintain, good 
and sufficient gates across such road on each side of the railway (c). 
The gates must be of such dimensions and so constructed as whea» 
closed to fence in the railway and prevent cattle and horses passing 
along the road from getting on the railway (d). 

The company must also erect, and permanently maintain, a lodge 
at the crossing for the person in chai'ge of the gates, and are liable 
to a penalty for failing to do so (e). 

(t) Ab to level crossir ga, aeo, further, pp. 694—696, post ; title Carriers, 
Vol. IV., p. 49. As to the duty to take care at level crossings, see 
also title Ni;gligexce, Vol. XXI., pp. 370 et scq., 413, 414. 

(u) Sec note (;)), p. C5.>, ante 

(a) Those obligations to erect gates, and to provide for persons to look 
after them, stated lu the text, supra, do not apply to a private railway on 
private property used for the owner’s own purposes and not for the carriage 
of passengers (Matson v. Baird (1878), 3 App. Cas. 1082). 

(b) No compensation can bo claimed lor inconvenience caused to an 
individual by an authorised level crossing (Wood v. Stourbridge Bail. Co. 
(1864), 16 C. U. (N. s.) 222; see Caledonian Bail. Co, v. Ogilvy (1856), 2 
Macq. 229, II. L., considered in Metropolitan Board of Works v. McCaHhy 
(1874), li. R. 7 11. L. 243, 256) Where a comi»auy is authorised to cross a 
load on the level it may, if it thinks fit, cross by a bridge ; see note (s), 
p. 660, ante. 

(c) Railways Clauses Consolidation Act, 1845 (8 & 0 Viet. c. 20), s. 47 ; 
see also the Railway Regulation Act, 1842 (5 & 6 Vict. c. 55), s. 9 (reciting 
the IligJiway (Railway Crossings) Act, 1839 (2 & 3 Vict. c. 45)). 

(d) There is an absolute obligation laid upon ihe company by the statute 
to fence the line against cattle straying on the highway as well as against 
cattle lawfully travelling on the highway (Charman v. South-Basiem 
Bail. Co. (1888), 21 Q. B. D. 624, C. A.; Favoeett v. York and North 
Midland Rail. Co. (1851), 10 Q. B. 610; Dickinson v; London and North 
Western Bail. Co. (1866), Har. & Ruth. 399). In Chamiun v. South- 
Jilasiem Bail. Co., supra, the gates at a level crossing were themselves 
efficient, but there was a small swing gate alongside the large gate on 
each side of the railway for the use of foot passengers ; the posts of one 
of these small gates were xotten. The plaintiff’s horses strayed from 
his farm, went along the rood to the crossing, where they got on to the 
line through one of the small gates, owing to its defective state, and were 
killed. In an action for damages against the company for the loss of 
the hprses, it was held that there was evidence of a breach by the company 
of its obligation to fence the railway from the road, and that it was 
liable, whether the horses were lawfully on the highway or not; see also 
Parkinson v. Garstang and Knott End BaUwau, [1910] 1 K. B. 615; titles 
Boundaries, Fences, and Party Walls, Vol III., p. 131; Negligence, 
Vol. XXI., pp. 377, 378, 422 et seq. 

(s) Railways Clauses Act, 1863 (26 & 27 Vict c. 92), s. 6. The maximum 
penalty is £20 and £10 a day for eveiy day during which the ofience 
continues (ibid.). The offence of failing to erect or maintain such a lodge 
applies to any turnpike or main (see note (p), p. 655, ante) road or carriage 
road crossed on the level by the railway, and is not limited to such similar 
words as are^spccffically mentioned in the special Act: an occupation road 
may in fact bo a public carriage road (B. v. Loum (1897), 60 L. J. (q. b.) 
278). The Railways Clauses Act, 1863 (26 & 27 Viot. o. 92), s. 6, must be 
read as an extension of the Railways Clanses Consolidation Act, 1846 
(8 & 9 Viot. c. 20), s. 47 (B. v. Longs, supra). As to employment of gate*, 
keeper to open and shut gate'), see p. 694, post. 
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The roadway over the railway must be constructed and maintained *• 

so as to be fit for the passage of carriages and other usual traffic Level ' 
across the line (/). Croesings. 


1330. Although the company has power under its special Act to 
cross any such road on the level, if that power was conferred upon « . 

» it since the 28th July, 1863, the Board of Trade may, if it thinks of 
the public safety so demands, at any time require the company level croMing 
at its own expense to carry the road either under or over the 
railway by a bridge instead of crossing it on the level, or else to Trade.” 
execute such other work as the Board may tliinli best adapted, in the 
circumstances, for removing or diminishing the danger (r/). When 
the Board of Trade certifies that the public safety requires that 
additional lands should be taken for this purpose, the company 
may take such lands as are specified in the certificate of the Board, 
subject to the provisions of the Lauds Clauses Consolidation Act, 

1845 (li ); and the Board befoi’e issuing such certificate must causo 
at least throe months’ notice to bo given to any person entitled,to 
claim compensation in respect of the taking of such lands (i). 

Where the company thus substitutes a bridge for a level crossing, 
the provisions with rt)gard to the erection and maintenance of a 
lodge are no longer apjdieable (j). 

Whenever the Board of Trade, or the Ihiilway and Canal Com- Apportion- 
niissioners (/.’), order a company to provide an ai)proach, bridge, 
subway, or work of similar character, under the powers of any conrtruction. 
general or special Act, they may apportion the expense of con¬ 
structing such work between the company and the applicants for 
the order, by agi-eeuiont with the latter; and any local authority 
which has power to levy rates may enter into such agreement. 

In such case, any question as to the persons by whom or the pro- 
}>ortion8 in which the expenses of complying with the order are to 
be defrayed may be settled by the Commissioners (1). 

1331. Where a public or private load or tramway crosses a railway Substitution 
on the level and the company is willing at its own expense to take din'erous^” 
such road under or over the railway by a bridge, the Board of Trade f roMmg on 

may, on the aiiplication of the company and after hearing parties application 

of company. 


(/) 1£ a carriage is injured through a crossing not being in proper order 
(e.o., where the rails are too high above the surface of the road), the company 
is liable in damages to the owner {Oliver v. North Eastern Bail. Co. (1874), 
L. B. 9 Q. B. 409 ; see Bell v. Caledonian Bail. Co. (1902), 4 P. (Ct. of Sess.) 
431). 

(g) Railways Clauses Act, 1863 (36 & 27 Viet. c. 92), s. 7. This provision 
only applies to a railway constructed under powers granted by au Act 
passed after the 28th July, 1863 {ibid., ss. .3, 7). Where the Board made 
an order under this provision which was not obeyed, the court refused a 
mandamus to compel the company to carry out the order, on proof that 
the funds of the company were exhausted and they had no power to raise 
more {Be Bristol and Nokh Somerset Bail. Co. (1871)^ Q.»B. D. 10). 

(h) 8 & 9 Viet. 0. 18. 

(t) Bafiways Clauses Act, 1SG3 (26 & 27 Viet. o. 92), 8. 8. 

(j) Ibid , 8 . 7. 

(k) As to the Railway and Canal Commissioners, see p. 763, post. 

({) Railway and Caud Traffic Act, 1888 (61 & 62 Viot. o. 26), a. 10. 
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interested and on being satisfied that the crossing is dangerous, give 
the company authority to carry out the proposed work (m). 

1332> Where a railway crosses a highway which is not a public 
carriage rotd, the company may carry it across such highway 
on the level with the consent of two justices in petty sessions (n). 
This consent may only be given on the justices being satisfied that 
the proposed level crossing is consistent with a due regard to the 
public safety (o); and any party aggrieved by the determination of 
the justices has a right to appeal to quarter sessions against such 
determination (j?). 

Where the cfimpany constructs its railway on the level across 
a highway which is not a public carriage road (q), they must make, 
and at all times maintain, convenient approaches, ascents and 
descents, w'itli handrails or other fences; with good and sufficient 
gates on each side of the railway, if the highway is a bridle-way, 
or with either gates or stiles if it is a footway (;•)■ Tf the company 
fails in this duty it may, provided it has at least ten days’ notice, 
be ordered by two justices to carry out the required works within a 
specified time (a). 

1333. Whore a company is authorised to cross a highway on the 
level by an Act which does not incoiporate the Railways Clauses 
Consolidation Act, 18-15 (t), and it does not otherwise provide, it is 

(m) Railway Regulation Act, 1842 (.5 & 0 Vict. c. .56), a. 13. 

(») Railways Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 20), s. 46; 
see pp. 732 et aeq., post. 

(o) Ibxd., B. 69. When the company intends to apply for such consent, 
it must, at least fourteen days before the petty sessions, give notice of 
it’ application by advertisement in a newspaper circulating in the county, 
and also by notice fixed to the door of the palish church {ibid.). 

(p) Ibid., s. 60. As to appeals to quarter Bes.sions, see title Magis¬ 
trates, Vol. XX., pp. 642 et seq. 

{q) l.e., either by the consent of justices or under the powers given to the 
company by the special Act. 

(r) Railways Clauses Consolidation Act. 1845 (8 & 9 Vict. c. 20), 61. 

Wherever the railway crosses a footpath on the level, there must be either 
a gate or a stile on each side of thd railway where the footpath crosses 
{Williams v. Qreat Western BaH. Co. (1874), L. R. 9 Exch. 157). Where 
plaintiff’s horse strayed pn to a public footpath crossing a railvTay on the 
level, and passed thiough a gate erected by the company, and was hilled, 
it was held that, as the fastening of the gate was defective, the company 
had failed in its statutory* duty to maintain a good and suflicieut gate, 
and was liable for' the loss ; and held also, that the company’s duty was 
one owed to the jniblic at large and not only to persons lawfully using tbo 
footpath {Parkinson v. Qarstang and Knott End Bailway, [1910] 1 £. B. 
616); and see, iurther, title Negligekce, Vol. XXI., pp. 377, 378, 420 
et seq. 

• («) The-penalty for default is £5 for every day, beyond the time limited 

by the order, dunng which the company fails to obey the order, and the 
justices may order the whole or any part of the penalty to be applied in 
executing the work (Railways Clauses Consolidation Act, 1846 (8 & 9 Vict. 
c. 20), 8. 62). Justices have no power under this provision to order the 
erection of handrails''oi fences on a road which is a public catriage road 
and highway, as the provision only applies to footpaths and brialewaya 
and highwa^ other than public carriage roads {B. v. Behofield (1893), 69 
L. T .313). As to recovery of penalties, see up. 734 eteeq., post, 

tti 8 A 9 Vict. c. 20. 
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bound at common law not onlj to construet such works as may be 
necessary to give the public the full use of the highway, but also to 
maintain H;hose works in a proper condition for the use of the 
public (a). 

Sect. 6. — Diversion of Hoods. 

1334. The power given to the company to alter or divert a road (b) 
refers to the course of the road(c), and enables it to alter that 
course permanently as well as temporarily for the purposes of con¬ 
struction (t^). The company may, however, only divert a road 
where the diversion is reasonably necessary in order to construct the 
railway (c), and it is not justified in diverting merely to save itself 
expense (/). The diversion of a road under its powers does not of 
itself vest the soil of the old road in the company (//). 

1335. If the company in the exercise of its pow’ers finds it necessary 
to cross, cut through, raise, sink, or use any part of any road, public 
or private, whetlier it is a carriage road, horse road, tramroad, or 
railway, so as to render it impassable for, or dangerous or extea- 
ordinarily inconvenient (h) to, passengers or carriages, it must, before 

(a) IIcrtfordsMre County Council v. Great Eastern Railway, [1909] 2 K. B. 
403, C. A. la this caso the company derived its powers under an Act 
of 1836. It had made the railway on a slightly higher level than the 
highway, and in order to bring the road to the level of the railway had 
raised the road by inclined “ approaches ” under its powers. Held that, 
the special Act being silent on the matter, the company was under an 
obligation to ke^p in repair the roadway upon the whole length of the 
approaches. 

(fc) Ilailways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 16 ; 
see p. 655, ante. As to the diversion of highways, generally, see title 
Highways, Streets, and Bridges, Vol. XVI., pp. 69 et seg. 

(c) Power to “ alter ” does not authorise a company to change the nature 
of the road, e.g., by laying stone blocks on a highway to facilitate traffic 
from a station to a wharf : the word refers to the course of the road 
{London and Brighton Bail. Co. v. Cooper (1841), 2 Ey. & Can. Cas. 312). 

(d) Phillipps V. London, Brighton and South Coast Bail. Co. (1862), 
7 L. T. 663 ; A.-O. v. Ely, lladdonham, and Sutton Bail. Co. (1869), 4 Ch. 
App. 194. 

(e) B. V. Wycombe Bail. Co. (1867), L. E. 2 Q. B. 310; PwgA v. Golden 
Valley Bail. Co. (1880), 15 Ch. D. 330, C. A. If the company diverts a road 
unne^sarily by agreement with owners of the laud through which such 
diverted road passes, such diversion is not a diversion within this provision 
{London and North Western BaU. Co. v. Ogwen District Council (1899), 
80 L. T. 401). 

(/) Ibid. In B. v. Wycombe Bail. Co., supra, the proposed line of railway 
crossed a highway at a bond in two places, and the company had no power 
by its Act to cross on the level or to divert. Instead of crossing by two 
bribes the company proposed to avoid the necessity of crossing at all 
by mverting and steaightening the road at the bend, its only reason for 
this eourse being the saving of expense, and it was held that the proposed 
^veriion was not necessary and not within the company’s powers. But 
where a railway meets a tortuous ill-made road, it is not always necessary 
^at the railway should cross the road at every turn, and the company 
may divert the road by carrying it parallel to the railway until it reaches 
a point where in the interests of the traffic it is nosMsary to cross {A.-O. 
V. Biljf, Hty^nham, and Sutton Bail. Co., supra, per Lord HathebUbt, 
L.C.). 

'(y) SedidbuTy (Marquis) v. Great Northern BaU. Co. (1858), 6 C. B. (n. s.) 

m ' ■ 

' (k) As to what conduct is " dangerous or extraordinarily inconvenient, 
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dommenciiig operations (i), cause a sufficient road be 
instead of the road to be interfered with (ft), and must maintain such 
substituted road in a state as convenient {1) as the road interfered 
with, or as nearly as may be (m). ' 

If the company does not cause another sufficient road to be made 
before it interferes with an existing road, it is liable to a penalty 
of i>20 a day for every day during which the substituted road is not* 
made after the existing road is interrupted. The penalty is recover¬ 
able by action in the High Court, and, in the case of a public road, 
is payable to the highway authority (n) or the persons having the 
management thereof, to be applied for the purposes thereof, or, in tlu3 
case of a private road, is payable to the owner of the private road(o). 


see A. O. V. Widnes Bad. Co., TV*jd-ae(f Bail. Co. v. Widnes Local Board 
(1874), 30 L. T. 449. 

(t) An injiiuchon will be granted against obstructing a road until a 
sufQcient substituted road is ready for use {Ketnp v. London and 
Brighton Bad. Co. (1839), 1 Ry & (’an, (’as 495; ..l.-t?. v. London and 
South Wealein Bail. Co. (1849), 13 Jur. 467 ; A.-G. v. Great Northern Bail 
Co. (1850), 4 Do G. As Sm. 75); but where a highway liao been abandoned 
by the public, an injunction against obstructing it without substitution 
may be lefused to a plaintiff who wishes to use it tor private jiurposes 
{Freeman v. Tottenham and Hampstead Junction Bail. Co. (1865), 11 L. T. 
702). 

{]) Where an existing road was alleged to be as convenient as any new sub¬ 
stituted road could be it was held that the company w as not thereby relieved 
of this obligatiou {A.-G. v. Great Northern Bail. Co. (1850), 4 De G. & Sni. 
76). Where an agreeinent was made botw'cen plaintiffs and a company 
that the former should withdraw opposition to a Bill on condition that 
there should be a reference to arbitration to define the line of aiiproach from 
a main road, which it was intended to divert to the plaintiff’s premises, 
and an aw'ard was made defining the line of approach, it was held that the 
company having afterwards found it necessai-y to divert the road further 
and so to alter the line of approach, was not precluded from doing so {Wood 
V. North Staffordshire Bail. Co. (1849). 1 Mac. & 0. 278). 

(ft) 'J'he provision applies to a permanent as well as to a temporary 
diversion of roati {A.-G. v. Barry Bocks and Boil. Co. (1887), 3.5 Oh. J). 573; 
A.-G. V. Ely, Iladdenham, and Sutton Bail. Co. (1869), 4 ('h. App. 194). 
A company may permanently divert a road to a place where the: is an 
authorised level crossing, provided the road so diverted is more convenient 
than the old road crossing by a blridgo {A.-Q. v. Ely, Iladdenham, and 
Svtton Bail. Co., svpra). Where a company had power to convert an 
existing trainruud into a railway, it was held that such conversion was 
not an interference with the tramroad within the moaning of this provision, 
and no road need be substituted for the tramroad {Tanner v. South Wales 
Bad. Co. (1855), 5 E. & B. 618). 

{1) A road with very sharp curves is not “as convenient ” {A.-G. v. 
Jjondon and South Western Bail. Co. (1849), 13 Jur. 467 ); and see note («), 
infra. 

(m) Railways (2!lauaes Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 53. 
It is a question of fact for a jury whether a company has made a new road 
which under all the circumstonoes is as reasonably convenient a substitute 
as can be made {B. v. Scott (1842), 3 Q. B. 543). 

, (n) See title Highways, Stkeists, and Bkidges, Vol. XVI., pp. 24 et seq. 

(o) Railways Clauses Consolidation Act, 1845 (8 &; 9 Viet. c. 20), s. 54. 
If a company <|oes not properly construct the required substituted road, the 
highway authoriLiSg uro not justified in obstructing the passage of the road, 
but should apply lor a mandamus to compel the company to carry out the 
statutory Requirements {London and Brighton Bail. Co. y. Blake (1840), 
2 Ry. & Can. Cas. 322). The tenant or lessee of land over which an 
obstnicted private road passes is an “ owner “ within the section (JIfann'v, 
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A company ia also indictable as for a public nuisance if it obstructs 
a highway without first constructing a substituted road as required(p). 

Where a person, who is entitled to a right of way over any road, 
suffers special damage through the company interfering with such 
road without first supplying a sufficient substituted road, he has a 
light of action for such special damages without prejudice to his 
fl ight (if any) to sue for and recover the penalty (g). 


1336. When a road has been interfered with, the company must 
restore it as nearlj' as possible to as good a condition as it was in 
before the interference (/■), if this can be done compatibly with the 
construction and use of the l•ailwa 3 ^ If it cannot be so restored 
compatibly with the construction and use of the railway, the 
company must cause the now or substituted road to be put into a 
permanently substantial condition as nearly as possible equally 
convenient with the former road. If the road interfered with is a 
main (s) road it must be restored, or the substituted road completed, 
V ithin six months of the date when the company first commenced 
operations on the road interfered with; if it is not a main road, 
the period is twelve months; but in either case the time may 
be extended by the consent in writing of the highway authority (t) 
or other persons having the management of the road («). The com¬ 
pany is liable to a penalty of 4:5 a day for failing to restore the road 


Great Southern and Western Had. Co. (1858), 9 I. C. L. K. 106, where 
the Irish Court of Exchequer rolused to follow CoUinson v. Newcastle 
and Darlington Rail. Go. (1844), 1 (Jar. & Kir. 546, which was said to have 
been overruled on appeal, though the case on appeal was never reported ; 
see Walford, Law of Kadways, p. 71. I’he penalty is not apportionable. 
One of several owners of any one section of the road interfered with 
may recover and retain the whole penalty, which, however, ia payable 
only once in respect of one section ; but each owner of several sections of 
the* road is entitled to the full penalty {Llewellyn v, Eafe o/ Glamorgan 
Railway, [1897] 2 Q. B. 239). 

(p) R. V. Scott (1842), 3 <3. B. 643 ; see B. v. Birmingham and Gloucester 
Kail. Co. ( 1842), 3 tj. B. 223 ; R. v. Cheat North of Bngland Rail. Go. (1846), 
9 Q. B. 316 ; and see titles IIiciiwats, Streets, and Bridges, Vol. XVI., 
pp. 161 et seq. ; Nuisance, Vol. XXL, pp. 616 etseq., 674. 

(q) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. o. 20), a. 55. 
'I’liis right of action exists only where special damage can be proved. 
No action will lie for obstruction of a private right of way where there is no 
special damage {Wailcim v. Great Northern Bail. Co (1851), 16 Q. B. 961); 
but the provision applies both to public and private roads {Llewellyn v. 
Glamorgan Vale Railway, supra). 

(r) A substituted road should be as wide as the road interfered with 
(12. V. Birmingham and Gloucester Rail. Co. (1841), 2 Q. B. 47). 

(s) See note (p), p. 666, ante. 

(t) See title Hiqhwats, Streets, and Bridges, Vol. XVl., pp. 24 etseq. 

(tt) Bajlways Clauses (Jonsolidation Act, 1846 (8 & 9 Viet. o. 20), k. 66. 

Where a railway was taken across a highway at a higher level than the road, 
and permanent inclined planes wore made to carry tne road over the railway 
by a level crossing, it was held that the company was not liable under the 
provision to keepin r^air the portions of the highway so raised, but only 
to restore them (West Lancashire Rural Cournot v. Lc mcg& hir^and Yorkshire 
Railway (1903), 72 L. J. (k. b.) 675). Where, howd^, this provision is 
not incojmorated, the company may be liable to keep such roadway in 
repair {Hertfordshwe County Council y. Great Eastern Railway, [1909] 2 
K. B. 403, (;. A.; see note (a), p. 663, ante) ; and, as to the duty to maintain 
ajfj)roiM>beB over roads other wan public carriage roads, see jp. 662, aside. 
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interfered with', or to complete the substituted road, withui the 
times prescribed or agreed.' The penalty is recoverable summarily 
and is payable to the highway authority or other persons having the 
management of the road (x) interfered with, or, in the case of & 
private road, to the owner thereof (a) ; and the justices may order 
the whole or any part of such penalty to be laid out in executing 
the work which should have been done (a). 

Sect. 7.— Accommodation Works. 

1337. The company is obliged to make and maintain the works 
mentioned in this section of the title (6) for the accommodation 
of the ow'ners and occupiers of lands adjoining the railway (o). 
Lands required for the purpose of such works are lands required for 
the purpose of the railway (d) ; and, in deciding what lands are so 
required, the court will not interfere with the discretion of the 
company provided it acts bond fide, {c). 

1338. The company may be compelled by judgment for specific 
performance to make accommodation works which it has agreed 
to make(/), whether such agreement was made in consideration 
of the withdraw'al of opposition to a Bill in Parliament (f) or as part 

(») Where a road was dedicated to the public by the owner thereof, but 
had not been taken over by the local authority, it was held that, as the 
owner was not legally liable to repair the road, he was not a person “ having 
the manageirieut of the road ” and could not recover these penalties (U. v. 
Wilson (1852), 18 Q. B. 348). As to the meaning of “owner,” see note (o), 
p. 664, ante. As to recovery of penalties before justices, see pp. 732 et seq., 
post. 

(n) ■Railways Olanscs Consolidation Act, 1845 (8 & 9 "Viet. c. 20), s. 67. 

(5) See the text,in/m, and pp. 668 et seq , post. 

(c) Railways Ciau-ses Consolidation Act, 1845 (8 & 9 'Viet. c. 20), s. 68 . 

(d) Whether the company is obliged or merely empowered to construct 
the works; see Beauchamp {Lord) v. Great Western liail. Co. (1868), 3 Ch. 
App. 745; WilkinsonHull etc. Railway and Bock Co. (1882), 20 Ch.D. 323, 
C. A. ; and see note (c), P- 663, ante. 

(e) Stockton and Darlington Bail. Co. v. Brown (1860), 9 H. L. Cas. 246, 
256; Beauchamp {Lord) v. Great Western Bail. Co., supra; Wtlkinson v. 
Hull eta. Railway and Dock Co , supra. 

if) Wilson V. Furness Rail.j.Co. (1869), L. R. 9 Eq. 28; see Storer v. 
Great Western Bail. Co. (1842), 2 Y. & C. Ch. Cas. 48. In^'ir^7^v. Midland 

Rail. Co. (1875), L. R. '20 £q. 100, such an agreement was made and not 
carried out, but subsequently a substituted agreement was made to pay 
such a 0 um as should be approved by A. in satisfaction of tlfe original agree¬ 
ment, and A. having died without having approved of any sum, it was 
held that specific performance of the substituted agreement could not be 
decreed, but specific performance of the original agreement was granted ; 
ece also Powell V. South Wales Bail. Co. (1855), 1 Jur. (N. s.) 773. Where 
works are constructed otherwise than according to a company’s obl^a- 
tion, an injunction will not be granted to compel the company to alter 
them when the plaintiff stands by and does not take action with reasonable 
promptitude {Wintle v. Bristol and South Wales Union Bail. Co. (1862), 6 
L. T. 20 ); and see, further, title Injunciion, Vol. XVII., PP- 235, 247 
et seq. 

(gr) Raphael v. Tkae^es Valley Bail. Co. (1867), 2 Ch. App. 147. It is no 
answer to a claim for specific performance of such an agreement that the 
carrying oujU pf the agreement would Interiere with the traffic of the railway 
pr be inoonVeiiient to the public (ibid.). As to the nature of the remedy 
of specific :|iefformance, see, generally, title SPHOirtC PURFOrmancb,- 
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of the oonsideratioi/for the conveyance of land taken (h). The 
company may also be compelled to perforin personal services Accommo-. 

covenanted to be performed in connection with such works (*). jtotion - 

Works. 

1339. The company need never construct accommodation works so 
as in any way to prevent or obstruct the working of the railway; nor need not be 
in cases where it agrees with the owners and occupiers ( 7 ) of the construoted. 
land to pay compensation instead of such works, provided such 
agreed compensation has been paid (k). 

1340; If any difference arises respecting the kind, number, Settlement of 
dimensions, or sufficiency (Z> of the accommodation works to be 
constructed, or resjiecting the maintenance thereof, the difference mentofdntj 
must be determined by two justices, who must also appoint the to complete 
time within which the works must bo commenced and executed works, 
by the company (?«). The High Court, accordingly, does not inter¬ 
fere in such differences, a special tribunal being given jurisdiction 


{h) Sanderson v. Cookennouth and Workington Bail. Oo. (1850), 2 H. & Tw. 
327; Edinburgh and Glasgow Bail. Co. v. Campbell (1863), 9 L. T. 157, H L. 
Where works are to bo made under an agreement which does not refer to 
the company’s Act, specific perforniauco may bo decreed of works more 
extensive than the Act requires (OlarJce v. Manchester, Sheffield and Lin¬ 
colnshire Bail. Go. (1861), 1 John & 11. 631). 

(it) Thus, where a company covenanted to make and niiiintain certain 
crossings connecting a timber property with a wliari and to convey timber 
across the railway to the wharf, it was held that specific porformanco 
would be granted of the covenant for the personal service of conveyance 
(Fortesme v. Losiwiihtel and Fowey Bail. Co., (1894] 3 Ch. 621); and a.s 
<0 specific performance, generally, see title Specific Performance. Such 
a covenant is binding on another company to whom the undertaking of the 
first company has been transfoTred by Act of Parliament subject to the 
obligations and liabilities of the old company (ibid. ; see also Jersey (Earl) 
V. Great Western Bail, Go. (1893), reported [’1894] 3 Ch. 626, n., C. A.). 

(j) Both owners and occupiers of adjoinmg lands must bo satisfied. 
Therefore the acceptance of compensation 111 lieu of works by the owner of 
land does not affect the rights of the occupying tenant (Cony v. Great 
Western Bail. Co. (1881), 7 Q. B. D. 322, C. A.) 

(k) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet 0 . 20), s. 88. 
An owner or occupier accepting compensation has no right against the 
company for not consti'uctlng and maintaining works (Cony v. Great 
Western Bail. Co., supra). When it is referred to arbitration to determine 
tlie price of the land, compensation for severance and the works to be made, 
and the money has been paid and the works completed, the owner has no 
further claim in respect of damage then capable of being ascertained and 
taken into account; but it is ouerwisc as to damage arising afterwards 
from works of the company in another place which could not have been 
foreseen by the arbitrator (Lawience r. Great Northern Bail. Co. (1851), 
16 Q. B. 643). 

(l) The justices have no jurisdiction to decide whether a pgrty is 
entitled to accommodation works, but only to decide questions as to kind, 
number, dimensions and sufifioiency (B. v. WcAsrford and Limerick Bail. Co. 
(1862), 2 I. C. L. R. 680). 

(m) Railways Clauses Consolidation Act, 1845 (8 & 9 Viot. 0 . 20), s. .09. 
Justices can only order works with reference to the ij^ as used at the tune 
of the application (B. v. Brown (1867), L. R. 2 Q. BToSO ; B. v. Midktnd 
and.Soutk Western Junction Bail. Co., Exparte Brown (1867), 8 B. 3c $.'456; 
and see p. 672, post). Hence, when the question was ra.ised whether 
tcorin whmh had oeen made long before were accommodation wefrks ox 



66d 


smt, V. 
Accommo- 
^ dation 
■ Works. 


Aooominoda- 
tioa works: 
Gates and 
bridges. 


Compulsory 
purcoase and 
compcu'.atiuii 
in lieu of 
commuoica* 
tiou. 


Railways and Ca^V’^ 

to deal with thbm (n). If the company fails tL..commence the woi^ks 
ordered within fourteen days of the time appointed, or fails to 
proceed diligently with the works in a sufficient manner, the aggrieved 
party may himself execute such works and recover the expense® 
from the company, any dispute as to expenses being settled by two 
justices; but no person may obstruct or injure the railway or the 
works connected with it for a longer time, nor use them in any 
other manner, than is unavoidably necessary for the execution or 
repair of the accommodation works (o). 

1341. The accommodation works which the company is bound 
to make include such convenient gates, bridges (p), arches, culverts, 
and passages as are necessary ( 3 ) for the purpose of making good 
any interruptions caused by the railway to the use of the lands 
through which it i.s made ; and these works must be made forthwith 
after the part of the railway passing over such lands has been laid 
out or formed or during the formation thereof (r). 

1342. If a piece of land severed by the railway from other land 
of the same owner is of less extent than half an acre or of less value 
than the expense of making a crossing or communication between 
the portions of land severed, and if such owner has no other land 
adjoining the severed piece, the company may require the owner 10 
sell the piece ; and, on the occasion of assessing the compensation 
payable to the owner, the compensation jury or arbitrator must, 
if required by either party, ascertain the value of the severed piece 
and also what would be the expense of making a communication (s). 

not, it was held that the answer depended on the state of things when 
they were made (12. v. Fisher (1862), 3 B. & S. 191). 

(n) Hood V. Forth Easterii Fail. Co. (1870), L. B. 11 Eq. 116. But 
when a dispute arises as to sufficiency of works to bo made under an agree¬ 
ment, the court may interfere {Sanderson v. Cockermouth and Worktngton 
Bail. Co. (1850), 2 11. & Tw. 327 ; and see note (A), p. 667, ante). 

(o) Bailways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 70. 
As to procedure before justices, see pp. 732 et seg., fost. 

(p) A bridge to carry another railway over the railway being constnioted 
for the purpose of conveying traffio, not only to the property of the owner 
of the severed land, but to the property of other persons,' is not an 
accommodation work within tiie Act (Bhondda and Swansea Bailway v. 
Talbot, [1897] 2 Ch. 131, C. A.). 

(g ) The word “ necessary ” refers to the obligation on the company to 
estcmlish communication between the severed portions of land, and does 
not compel the company to do work in any particular way, its discretion 
not bemg controllable as fo the mode of maldng sufficient oommunicatious 
(Wilkinson v. Bull eto. Bailway and Dock Co. (1882), 20 Ch. D. 323, C. A.). 

(r) Railways Clauses Consolidation Act, 1845 (8 & 9 Viot. o. 20), s. 68. 
The court refused to make an order on a company to make “ all necessary 
and convenient crossings ” when the owner had agreed with the company 
that the company should make such accommodation works as the owner’s 
agent shbuld notify in writing, and no notification had been given (Dandey 
(Sari) V. London, Chatham and Dover Bail. Co. (Proprietors, (1867), 
L. R. 2 H. L. 43). Where a private Act obliged a company in case any 
road or communication was “ injured ” to provide another sufficient road 
or oommunioat?onA 2 ^ was held that “ injured ” did not only apply to the 
physical harm to a odmmunioatiou, but also to the inconvenience caused 
to plaintifPh business by interruption (Bell v. Hull and Selby Ba/B. Oo, 
(1840), 6 Mb &! W. 699). 

(() L«idi Clauses Consolidation Act, 1845 (8 & 9 Viot. e. 18), s, 94; ape 
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Oommanications nred be made only with refdreuce to the 
use of the land at the time of constructing the railway, and the 
company is not bound to consider any prospective or different 
uk( 0> Hence a compensation jury valuing agricultural land as 
prospective building land may estimate the damage to such land 
by severance without regard to the obligation on the company to 
make a crossing which could only be ordered with reference to the 
^jresent use of the land, and would be useless as access to building 
laud (u). 

1343. The owner of the severed land has such a right of way over 
the crossing or other communication as corresponds with the actual 
or immediately contemplated user of the land at the time when it 
was taken; but he is not entitled to use it so as substantially to 
increase the burden of the easement by altering or enlarging its 
character {v). Such right of way is destroyed by a sale of one 
of the severed pieces of land to a purchaser who does not buy 
the rest of the land and to whom such right is not given by the 
conveyance (u). 

1344. Until the company has made the required communications, 
the owners and occupiers of severed lands, and any other person 
whose right of way may be affected, may, with carriages, horses, 
and other animals, cross the railway directly where their lands are 
intersected, but only for the purpose of occupying such lands, or 
for the exercise of such right of vay, and so as not to obstruct or 
damage the railway; but any such owner or occupier who has 
received or agreed to receive compensation in lieu of such com¬ 
munications has no right to cross the railway (x). 


669 

t * 

Boot. 7. 
Accommo¬ 
dation 
Works. ' 


Right of way 
of owner of 
severed lantl 
over com- 
inunicatioo. 


Right of 
owners and 
occupiers to 
cross railway 
pending the 
making of 
coDimuuico- 
tions. 


title OOMPDLSORY PURCIIASB OP LaND AND COMPENSATION, Vol. VI., 
Xrp. 39, 91. As to costs of such inquiry where the company has made no 
offer, see ibid., p. 75; and see Cobb v. Mid IVales Bail. Co. (1866), L. K. 
1 Q. B. 342. 

(<} Rlbondda and Swansea Railway v. Talbot, [1897] 2 Ch. 131, C. A. 
R. V. Brown (1867), L. U. 2 Q. B. 6.‘)0; R. v. Midland and South Western 
Junction Rail, Co., Ex parte Brown (1867), 8 B. & S. 466. 

(«) R. V. Brown, supia. 

(«) Great Western Railway v. Talbot, [1902] 2 Ch. 759, C. A., approving 
Great Northern Rail. Co. v. 3VAlister, [1897] 1 I. R. 687. In the last- 
xueiitioned case it was held that an owner, liaving obtained a crossing 
suitable tor his laud when used for agricultural purposes, was not entitled to 
use the crossing for the purpose of conveying minerals quanied from the 
land; see also Neath Coal Co. v. Tnisarwed Resolven Colliery Co. (1875), 
10 Ch. App. 460 ; TafU Vale Railway v. Gordon Ca/nning, [1909] 2 Ch. 48 ; 
and see, further, title Easements and Pkostts A Prendre, Vol. XI.,p. 288. 
A company may, however, by the terms of its Act be obliged to make and 
maintaia crossings, not only with regard to the use of the land wh^ the 
railway is made, but also when such land becomes used as buildini^ lamf 
{United Land Co. v. Great Eastern Rail. Co. (1875), 10 Ch. App. 586; see 
also Finch v. Great Western Bail. Co. (1879), 6 Ex. D. 254). 

(to) Midland Rail. Co. v. Gribble, [1896] 2 Ch. 827, C. A. 

(ic) Bcdlways Clauses Consolidation Act, 1846 (8 & 9 Viot. c. 20), s. 74. 
An owner of land who has received compensation oiKhe fboting of total 
severance wiidiout communications has no right to cross the railway, and 
is a trespasser if he does so {Mamning v. Eaetem Counties Rail. Co. (1843), 
12 M. & W. 237). As to trespass, see also pp. 720 «< seq., post. 
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1346. The company must also make and m»ntain (a) auMcicnt (Z>) 

T >8ts, rails, hedges, ditches, mounds, or other fences, together with 
all necessary gates and stiles, for separating the land taken for 
the use of the railway from the* adjoining lands not feiken, left* 
protecting such lands from trespass, and for preventing tm cattle (c) 
of the owners or occupiers of such lands from straying thereout by 
reason of the railway (d). 

This obligation to fence under the statute binds the company to * 
the same extent as if it was bound to fence by prescription at 
common law (f). It is, however, an obligation solely to the owners 
or occupiers of land adjoining land taken by the company, and not 
to other persons (/). Where the land taken adjoins a highway, 


(a) The obligation is not only to erect, but to maintain for all time 
{Page v. Great Eitatem Bail. Co. (1871), 24 L. T. 686; Dixon V. ^eat 
Western Bail. Co., [1897] 1 Q. B. 300, C. A.). The obligation is absolute, and 
13 not ailected by the provisions ot the Badways Clauses ConsolidaHon 
Act, 1845 (8 & 9 vict e. 70), s 73 (see p. C72, post), as to additional works 
{Dixon V, Great Western Bail Co., supra). 

(b) The fences, gates and like woiks numt be sufficient to resist the 
ordinary acts of cattle {Page v. Great Eastern Bail. Co., supra), and to 
prevent them from getting on to the line from the adjoining land (Bessemt 
V. Great Western Bail. Co. (1800), 8 C. B. (n. s.) 368; and see note («), 
%n}ra). Where cattle get on to the line from adjoining land through a 
defect in the fence which the company is bound to maintain, the oompany 
is liable for the consequential ddmage [Sharrod v. London and North 
Western Bail. Co. (1840), 4 £xch. 680), but, even where there is a breach of 
duty by the company, the owner of cattle cannot recover if bis own negli¬ 
gence has contiibuted to the loss {EUxa v. London and South Western Bail, 
Co. (1857), 2 H & N. 424 ; Hangh v. London and North Western Bail, Co. 
(1850). 1 F. & F. 646). As to contributory neghgenee, see title -Neqli- 
GENCE, Vol. X^l., pp 446 et eeq, 

(e) The term “cattle ’’ includes pigs, and so a fence sufficient as against 
horses, cows and sheep, but not as against pigs, is not a sufficient f ence 
{Child V, Hearn (1874), L. B 9 Exoh. 176). 

(d) BaUways Clauses Consolidation Act. 184.5 (8 & 9 Vict. c 20), s. 
and see title Boundaries, Fences, and Party Waij.s, Vol. Ill, p. 18|j 
By the Bailway Kegulation Act, 1842 (5 & 6 Vic£ c. 65), s. 10, It 
provided that a company should be under the same obligation to erect aud 

I maiutam tences as if every part of sucji fences had been oidered to be made 
by justices; see p. 667, ante, j. In Mcmehester, Sheffield and lAnooVnskire 
Bail, Co. V. Wallis (1854), 14 C. B. 213, however, it was held that &e 
Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), ss. 68,6d, ww 
substituted for the Railway Regulation Act, 1842 (5 & 6 Vict. c 56), s. w. 

(e) Manchester, Sheffield cmd Lincolnshire Bail. Co. v. Wallis, swpra ; 
Wiseman v. Booker (1878h S C. P. B. 184 ; Bieketts v. East And West InMa 
Docks and Bwmingham Junction Bail. Co. (1852), 12 C. B. 160; see title 
Boundaries, Fences, and Party Walls, Vol. III., p. 129. As to 

, evidence of negligence in performing the duty to fence, see titie I^eoli. 

^ Oenoe, Vol. XXL, pp. 361, 436 et seq.; see, generally, ib^d., pp. 409, dlO, 
420 et seqi 

* if) Buafbn v. North Eastern Bail. Co. (1868), 
the obligation to fenoe under the statute has no^' 
duty to its paffiengers (ibid,). The dujj^^f 
, off the Ih^e » prevent ijhein or iihwr, ^ 
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the railway against the cattle of persons 
[ghway(p), but not as against cattle strayi 4 ||, 

' All gates must be so constructed as to op^i 

y. The fences must be made forthwith after _ 

_ ds if the owners so require, and the other 

s as conveniently may be (i). 

» 1348« The compahy must also make and maintain all necessary wafka to 

1 IW)hes, tnnniSls, culvjBrts, drains, or other passages sufficient at all cany away 
tiaaee to carry away the water from the lands near or affected by 
the railway as cleax^f before the making of the railway, or as 
nearly so as may be; and such works must be made from time to 
"tim«^a| i^e milway work|i|>roce6d (k). 

The c^pany must also make and maintain proper watering- Wat^rloff. 
pj&QesioJrca-ttle where they are deprived of access to their former 
watering-Dlgcol(i) byreasorf of the railway. Such watering-places 
must he madeeso as to be at all times supplied with water as 
suffi|ipntly jkB before the rajJ^way was made and as if it had net 
been !m^f Or as nearly 8o'*s may be; and the company must 

. ^ 1, ^ 1 0 ilh ■ . --- 

% 

oattjje, as it owed no duty to v. JHait and West India Dork4 ' 

f and Birmingham Junction Bail. Co. (18i52), 12 C. 11. 160). Where apiece 
of land belonging to the company^nd adjoining B.’s land was let to A., and 
*B.’s hoises a^A.’s vcgctahlea.tib.rou|d^ tho insuilicivney of the fence, it was 
hold that B. was not liable tC A., as it was the duty of the company to 
fewa (Wiseman v. Booker (1878). 3 C- P. D. 184). The duty of the company 
Ifjktwdttrto licensees of ocoupiers (Dmbaifnv. Midland Bail. Co. (1872), L. B. 

3 Sxoh. 8). “ The statute is for tihf wbenefit of all persons lawfully using 

the’Adjoining land” (Hrid., per B.) ; and see, further, title 

N£^m£vcn, Vol. XXI., pp. 391 «rse^*‘'The duty, however, is only to 
H me rjulway from land belonging ftb other persons, and there is no 
: under the statute to fence from* premises belonging to tho company 
V. South Wales Bail. Co. (1860|, 8 0. B. (n. .s.) 525; Bobertsy. 

•Western Bail. Co. (1838), 4 C. S-) 506). 

Midland Bail. Co. v. Daykin (1855), 17 B. 126. Such persons 
.BTT*v.Jy driving cattle on the highway are pooupiers of the highway within 
the r»e«ning of the Statute (ibrn. ; Mtmehehter, Sheffield and Lincolnshire 
Co. y. WaUis (1864), 14 0. B. 213). Aa to the duty with regard to 
kt level crossings, see pp 660, ante, 

Manchester, Shepteld and LineolnJihite Bail. Co. y. WaUis, swj^a. 

Ittie are not the property of persons occupying the highway (itnd. ; 
lefts V. East and West Irmia Bocks and Birmingham Junction Bail. 

152!), 12 C. B. 160); and see title Animals, Vol. I., p. 377. As to 
ttllll^pffea^ at permitting catiie to trespass on a highway, see title 
HiivwArl9> Stbsmts, and Bridg» 5, Vol. XVI.. p. 166. 

({) Aailwim Clauses Consolida^on Act, 1845 (8 & 9 Viet. o. 20), e 
I' (ft) aid. The drains which the company is bound to provide ai-e 
&Q|snMuired. at the time when the laad is t.aken and not such as 

mijn We wA aft eoine later date, when tlw land may be put to 

.. .. 



ider me contnlf^ 
be 


3 B..& S. 19lf, All suehr drains are^^t 
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. BaTLWAYS and 

make all necessary waterconrsea and drain a purpose of 

carrying water to thorn (?/»). rl’S.i '■ ] .fi 

1348. If the owners or occupiers of laids thj 

railway consider the works made by the comj»iW'q,p^ dtredied bj 
jnstiecs hisuflich'iit for the eoniniodioua use of thwr.^ds,‘they 
at any time at their own expense make such, tuttfeer-works as they , 
think iK'cessary and as are agreed to by the cpm]iany or, in case of 
(lilVorouce, autlionsorl by two justices (n). Sucri works, however; 
the company so di'sires, must ho corislructen under the super- 
inloiidenco of the coinjrany’s engirseor and,,,,according to plana and 
sT)ociliciilions a])])rovod by liiin, hnt the cbnipahy liasj no right to 
n’(|\iirt! works to bo in.ide at gri'aler expense than that,incurred hy’i 
Hie compa,ny in similar casi's O)). V' 

1349. .(\tior the expiration of five years, or of such other .period 
as may ho proscrilit'd, from the conijiletion of the xvo^ks and the 
ojicning of the railwiiv, the company cannot he "compelled to make 
any further or addil innal (p) aceommoJation works for the use of 
owners or oceiipicrs of laml adjoining the raihvay (a). 


(m) KhiIm fjyrf riaascs f'on.'ioliil.ntion Act, 1845 (S A' 9 Viet, c 20), 68. 

' \Vh<‘](> the coiiipaiiy (’ovciiaateil jji the convcyutioe of land taken to 

“ piocine a supply of water as good as^ the supply cut off,” it was hold ’ 
tliatf the coieiiant lelVried to one act only, i.e , such .t Act as in tho 
ordinary conisc would si cure a coiifinuous supply, not to'a se.ncs of acta 
by winch the company shonld s<,curo .a supply lor evci {lie, LhatJ (vnd 
Sfciropolilan Jtdil Co (1881), 44 1,. T. 567). ' » 

(n) Railways Clauses ('onailidation Act, 1845 (8 & 9 Vi<;< c tlO), 8. 71. 
rrocpcdings under this piovismn can, however, only he taken wlicro the 
acconunodaiion woiks made by the company arc insiilhcu iif according fo 
the state of things at Ihe (imo, when such woiks aic consliuctod {EhowMu ■ 
und Siriineea Rmluuni v. Tulhot, [1897] 2 Ch. llll, 0 A ) ; and an ownc^r 
occupier who lias coni raidod out of his right to have works cannot prcDcefd 
uQdei;,tlua provision {ibrd ; see also Carry v. Oreal Wcsiern Rail. Go. (t^Sl), 

7 Q. B 1). 322, A.). In the conveyance of land to a company there 

was an agiccmcnt hy wdiich the landowner had the right to make a tunnit] 
under the line at any tune at his own ersponee to connect severed j arts 
pf liis lands; it wa.s held that thft was a .valid agreement for fiuther 
iiPcSxninodutioTi woiks under this prbvisioii; that the agreement was a 
peiaonal contiact of tho company, And not contrary to tho rule gainst 
perpetiiitie.s (see tide Phupetuixtes, Vol. XXll., pp. 319, 320, 33Ife mfrt 
tho benefit of tho agicement could be asfeignod (o a lessee of jiartof tite, - 
severed lands ; and tliat the agreement was not void for njfipertainty,'lroi^i 

'^thattii,e'landowner or liis assigns mighf; select the site of theJftinnol 
y^';Bii»4ern-Raibr(iif v. 4-ssociaied I'orila'd^^ment Manufacture^ (1900), iSmt 


ent Manufacture^ (1000), 

Ch. 12. 0. ife). .1% i - 

_,ailways Clares Consolidation Ait; f845 (8 & 9 Viet. c. 20),'^. 72. 

. This prnvisml^&ly applies where works demanded which are' 
to works already constructed {Dixon vi^reat Western, Rail- Co., 
I'.OO, C. A.). 

ilidation Afit^Jjj^? &i9 Viljt. c. |. 13 . \ 
j^oaued to land 1^ flood?. 



, _ . 500, C. A.), 

(o) Rauwayt ouwi^ C * 
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Sect. 8. 

lXrAi»1ro Viv 



nor may it construct any railway or, bridge across any^reok^ l)iiy, „ . 

^irni of the sea or navigable hvei^ i^thiu reach of the flow of the i{oupi",f” 
title, without the consent of the BfiarJ of TraVle (b), and then only Tiade t<i 
acc^dttig to such plans and Suctert^trictiqiis and vtigulations as the- '' 

BoaW approves j and the like conS^t is roipiiied to tuiy alteration the ^iiolc 
or extension of suclj vfork,railway.-^r biidgc(c). If tlu'sc provisions <>rovei- l iiys 
are confrttVoned the BoartLmay ^ibate and remove any olTonding 
stnicture, restbre the Site '^ts former condition, and rt'covei; the, 
expense as a peiisiTty (o/ i'f^plSrtlio coinjiany. ,, " 

13.51. Where tin', con^aiiy ifl,J||fchTn'ieed to construct, alter or wmVnmg 
extend aiiy such works it inudiJiwhig the whole time that the 
works are being executed, exbji|npihiBwl<oe]> burning from sunset to 
sunrise such lights, if any, ‘'dljlp Hoard of Trade j-equinss or 
a|)proves; and when the work iHVonipleted it must also fih\ii_ys 


maintain, exhibit, and keep bnrn|j g from sun 
gifidajice of ships, such lights a',-'the lloan 


iset to sum ise, ior I ho ^ 
d Li'om liiiK* to timo 


reKpiires" or apfitoves {r\ 


... __ j. 


lie {Colley v. London and Xoilli Western Had. Co (ISSO), .-J K\-. 1) 277, 
followed in Hyan v. Great Souther a and Western Hatl. (Jo. (18'J2>, '.\2 
L. B. Ir, ir», (listinn iiisliiiig Cony v. Great Western Had Co (ISSl), 7 
Q. B. D, ;.2*2, A ). lu each of the two last cilod cases a cow 
had fallen into a ducli, construe!e-d by tbo conipari}' many years Ix-loro - 
as a fenpe berwecMi tho railway and adjoining lauds, ami tbo action \v.aa*»v 
for damages for tho loss of fho cow. lu Hyan v. Gtetd Soidhern and 
irasloA jFfrtil. Co., suy-ta, tlioio had never been any rail between tho ditoh.^ 
■\nd‘ 4 ^ 1 iw latid, and tho plaiutUf was held not (u ho entitled to locover'f-''’ 
’.vhereas in C,or}y v Great Western Bad Co, sujua, tho eouipaiiy had. 
supplied such a rail and allowed it to become rotten, so that tho co.W 
broke tlirougli, and the plaintiff was held to be entitled to recover {Bydn 
V. Great Southern and Western Hail. Co.,sHp}a); tJie lush Court of Appeal 
explained that in Cony w.Gieat IFcstern Bad Co., ni'pra, the company 
haav^aken upon itscll to define the extent of its obligations by erecting 
theMrail, and having done so it was obliged to maintain the rail,and^was , 
amiWcrable for the cons^'quence of not having done so. But where a ' 

w4k, made over a brook, under tlio powers of a company’s special Act, 
in.lj847, and flooding of the plaintiff’s land occurred in 1899 owing i&i - 
imp^yper construction, it was held that the bridge was not an occomiQpda* 
tiou work, that the pi-inoiple of CaUsy v, London and North Westem'^Elii^ 
Co., sup^, did not a}>ply, and thati, the plaintiff wns oiititled to daAiA^ 
{Perrand v. Midland Bail. (Jo. (1901), 17 T. L. E. 427). '' 

(&) The jurisdiction of other dopaitments of the Govornictent nainedt^n' 
the Bailwt^s Clauses Consolidation Act, 1845 (8 & 9 Viet. s.fl7, 

ore-stranirfi^rred tp tho Board of Tradf-j 

26 Viet. 0 . 09), ss. 0, 8; 'Act. .r 

Vietf d. 42), SB.- 7—2d ; title C 0 NSTH:<»jtJ,< 3 ky',tt.. \ el 
1^5,'146. , J _ .... ' 
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srct. (» 1362. Where the railway ruts off access l^etween the laud and 

Works hy a tidal water or tidal lands, the company nuist make during con- 
the Soa and structit)n, and, after completion, j^erti^anently maintain, and allyw 
th(! ])iiblic to u^e free of charge, such footways and carriage roads 
over, miflcr oj'across the railway as the Board of Trade from time to 
time (liri.'cts or u])proves( / ). No owner or occupier, however, who 
hfis agreed to Receive and lias been paid compensation for severanc(* 
fiorn such tidi^ water or lands is entitled to have any such access 
providi'd ; nor can the company he rccpiired to make any com- 
imniicatioii in such manner ns to interfere with the working or 
using f)f tlui ra,iU\a.y (//). The expense of making and maintaining a 
communication required aftin the railw'ay is constructed must be 
homo hy the person reijuiring it(//'). 


1 laai 

Waters. 


f'onsitruclion 
ol :nr!HTih 
('f .icci'ss 
U‘li\%coii liin<l 
and tidal 
uatcru 


Doviatioii 
only witVi 
or 

iiiitlionty oL 
Iliiaid ot 
Tr.idij. 


1353. When* the conijiimy is authorised to construct a railway 
skirting a public nav'igahle tidal river or channel it may not make 
any dovj itiou frmn the continuous centre line marked on the plan 
(leposiU'd with llio Board of Trade, ('veii wdliin tho limits of devia¬ 
tion shov'ii, in such maimer as to hiuhusli the navigable spac(‘, 
without the consent or osjircss autlioiiLy of the Boiiidt/). 


Ahatcinr-nt or 1354. If any woik cotislructed by the company on or across 
ri'iiioviU of tidal lands or tidal water is abandoned or suffered to fall into 

woik. decay, the. Board of T’rade may ahate and leniove Ihfi xvork and 

restoie llu* site to its forniei' condition at tiie oxjictiso of tlu' 
com pa I ij (/i). 

8 hct. — I'cmporari) IJ'ic oj Lainl. 


TTsi^of piiv.ite 1355. The company, within tho time hunted for completing the 
roiuls. railway, may eiitci upon and use any existing piivato road(f), 

providi'd it is XMthiii the pn sciilu'd limits, or, if no limits Jie pre- 
Hciihixl, not more than fiOO yards fiom the centre of the raflway as 
shown on the ])laus, and provided il is formed of hard material'and 


(/) Kailw .lys < llauses Act, 18(53 (2() A-27 Vict c; 112), a. 1(5 \Vhere a level 
crossui}!; is allowed, tlio manner ol iiic making and tho watching iL *reof la 
Bubjoct to the apjtioval ot the lio.ard (ihul ). 

in) Ibid. As to severance ol the lands of any owuci, sec- pp 668, 669, 
anif. 

(h) Hallways (’lausys Act, 1863 (2(5 & 27 Viot c 92), s 16 Tlie expense 
of watching a level crossing made under tins jirovision nuust also be borne 
by the Tjeison rcquning it (ibid ). 

(<) 'Ibid , a 17. Where there is any contravention of this provision the 
Board jnay ahate and remove the work and restore tho site to its former 
conSitioTi at the expense ol the iioinpany, and may recover such expenses 
as a penalty (see, pp. 734 et iietf.,poid), or as a debt to the Crown (Railways 
Clanses Act, 1S63 (26 & 27 Viet. c. 92), s 17) 

(k) Ibid , « 18. The expense is recovered as stated in note (»), supra 
Wiiere'’a spicial Act provided that the company “shall remove” the 
rains and debris of the Tay Bridge,,wdiich was blown down in t879„'and 
. .ell pbstruotlous to navigation caused by that bridge, to the satisfection of 
»f T .i^e, ItWaaiit'ld that the obligation to remove waa ab'eoltite, 
apd tbstHhs dhicretionaiy power to dispense with aA-y part 

‘of Co, v. Ferth (Frovost) (J885), Kj.App. 

igphdw 'tf.l; apply to a railway coiistraotod under t!te 
Act, 1864 (27 & 28 Viet. c. 121); eee 
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is not an aveniio or ornamental road, nor an ai^roach to a mansion- a 

house. Temporary 

•Before so doing, the company must give the oVimers and ocenjuerB Use.of 

iliroe weeks’ notice of its intention, statmg in such notice the time 
during which and the purposes for whicli it intends to occupy the Notireof 
road ; and it must ])ay to the owners and occiipiei's such compensa- nitentum to 
'^ion, either in a gross sum or by half-yearly instalments, as may he “®“*‘***/ 
agreed, or in default of agreement as ma.v he sidtled'by two justices 
in the manner ni which the Lands '(^lausi's Consolidation Act, 

1845 (hi), directs claims for coiniienaation not lixeeeding £50 to ho 
settled (71), 

Within ten days aflor the sendee of such notice the owners and N'Uiccor 
occupiers may hy not ICO in writing to the company object to any "''toaiou. 
such road being used on the ground tliat ollu'r roads, which tlie 
comjmiiy has power to use, or some public road, would be nioro 
fitting to he used ; and thereupon such proceedings may he taken 
as are descrilad later (o). • 

1356. The eompiiny may also within the time limited for com- IVti’iporiiry 
pleliiig the railway, without making ai'y previous payment, tender 
or deposit, enter upon any lands which are not more than 200 .\aids 
from tho centre of the raih\a.y ns shown on the jilaiis, or witliiu pivudns 
other prescrihiid limils, if any. provided such lands are not a 
garden, orchard oi ]i]aiitatioii atlaclied or heloiigiiig to a house, nor 
a jiark or gvomid oriiaiiieiitally planted, and not within 500 \’anls, 
or other prescribed distance, of lJio mansion-house of the owner of 
such lands. 

'I’bo com]ia,ny may occupy such lands as long as may he neoes- rnrpix-ps for 
sary (p) for tho construction or repair of tho railway or works, and njl'’! 
may use them for the following purposes : (1) for taking earth ocoupi'al. 
or soil by side cuttings therefrom; (2) for depositing soil tliereon ; 

(•‘L for obtaining materials iherefroiii for the con.-t: uction ov repair 
of the railway or works; or (I) for forming roansp/) thereon to, or 
from, or hy the side of, the railway (i). The company may, m 
exercise of these jiowers, deposit on such lands, ami mannfaetiiro 
and work thereon, all kinds of material used in constructing the 
I'liihvay, and may dig and take from such lands any clay, stone, 
gravel, sand or other things required for constructing the railway or 
such roads as above mentioned, and may erect on such lands work¬ 
shops, sheds or other temporary buildings for tho purposes above 
mentioned («); but no stone or slate quarry, brickfield or other like 

(m) 8 & 9 Viet o. 18, 8. 22 ; see title Co-mx'ULSort Pguciiase or Lani> 

AND COMCliNSATION, Vol. VI., p. 69. , 

(n) Hallways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), a. 30. 

(o) Ibid., 8. 31 ; see pp. 676, 677, post. 

(p) The mere saving of expenne does not constitute necessity witliin the 
meaning of this provision (Morris v. Toitenkm and Forest 'Gate /Soft. Co., 

[1892] 2 Ch. 47). 

((f) This power temporarily to occupy lands for the--v.'frpose of fuiming 
" roads ” does not include taking earth for the pun ' e of forming rail-' 
roads (Morris v. Tottenham and Forest Gate Bail. <70*, / I'vo). 

(r) Hailwaya Clauses Consolidation Act, 1845 (8 '^ • ifot. c. 20^. a. 32. 

• (8^ These purposes are those numbered (1), (2), (3), and (4) in 1^ text. 
sppra, and no others. Therefore the company has no powap under this 
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place, which at iho time of tlie passing of the special Act is being 
coininonly worked or used for getting materials therefrom for profit, 
iiuiY he taken or used under tliese powers (t). Mn protection is givtai 
to the company if it commits any nuisance or does any injury to 
th(>. ])ropi'rty of any person other tlian the person wliose lands 
ivre alTectod (ii). 

Wlicn; lands are retpiired for spoil banks, or side cuttings, or for» 
ol)t,lining niati'i'iiils, the coinpany iiiiist give the owners and occupiers 
(luce weeks’ notice in anting of its intention to enter for such 
])iirposes, and when they are wanittd for any other of the purposes 
above mejitioned, t(‘n days’ like notice, except ni tlie case of accident 
to tlus railway reijuiring immediate repairs (a). Such notice must 
contain a statement of the ngliLof tho owner and occupier to require 
the company to purchase the lands as liercafter mcuLion<'d(«) or to 
leceivn conipejisation, as tho case may bo(/f). 

In any case wliere a notice of throe, weeks is re((uired, tho 
own")' or occupier may,within ten da_\s of tlio service of such notice, 
give notice m wniling to the cumpan;i of lus objection to tho com¬ 
pany making use ot tho kinds, eitlKW ' 1) on the ground that tho 
lands or mfitf'nals tirr essential to the beiielicial onjoyinent of other 
neighbouring lands belonging to siicli owner, or (‘i) on tho ground 
that other near lands would hi* nioie fitting to ho used liy llie 
company; a,nd thereupon Ihe following proceeding,-.itf) may lie 
taken (/h. 

1357. Whom tlio ohjocLioii is on tho first of tlie aliovo gnuiiids(c) 
the owner may smninon the company to appe.ir before two justices, 
and it the justices aftea- inquiry aie satisfied tliat he has established 
his objection for some special rea.son they may, by writing under 
thiiir hands, order that tlie lands jiroposed lo he taken, or a specified 
part thereof, or tlio nialeiials therein, shall not ho taken or used by 
the company, bccaiiso of Iho .said .special reason, which must be 
stated in the order (J ). 


provision to oroi-t ami work a mortal-mill (Fenwick v. Fast London Fail 
Fo. (lH7r)), L 11 20 Kq 544). 

(t) Kailw'ay.s Cl.iiisos Coii.^oliilation Act, 1.‘'45 (8 & 0 Viet. c. 20), a. 32. 

(h) Ibul , SCI' Fenwick v. East London liail Co., supra 

(a) Railways Clauses Conaoliilatioii Act, 184-5 (8 & 1) Vic-I c 20), e 33. 
'rill' notice inm-l, bo scrveil personally on tlio owner and on the occupier, or 
left al Ilia last usual place of abode II the owner or his last place of abode 
cannot be found, or lie, ia out of tho I'liitcd Kingdom, the notice to him 
must also bo left with the occupier, or, if there is no occupier, it uniat be 
alfixcd on some coiisjiiciions part of the lands (ibid., s. 34). Tho notice 
should specify for which ot the jnirposos tho company intends to use the 
road (PoVndei v. (heat Northern Rail. Co. (1847), 10 Sim. 3) 

(b) See pp. h77, 078, post 

(c) See the text, infra 

(d) Railways Olauses Consolidation Act, 1845 (8 & 9 Vict. e. 20), a 35. 

(e) See the te.xt, supra. 

(f) RailwaJ^a (S»wses Consolidation Acl, 1845 (8 & 9 Vict. c. 20), s. 30. 
1 he Biimmona may t-e granted by any justice, and must name a place and 
a lime lor hearmj within tho three weeks; see the tc.xt, sajim. If the 
company does not <ippear, tho justices may proceed in its absence on 
proof of the service of the summons (Railways Clauses Consolidatiem A,ot4 
1345 (8 & 9 jTiot. 0 . 20). s. 36). 
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Where the objection is on the second ground (g), and the company 9. 

refuses to use such other lands alleged to be more fitting for its Temporary 
ifee, the company and the owners and occupiers of such other lands Use of 
may be sumiuonod, and, on the hearing, the justices may summarily L^d. 
determine Avhich of the lands in question shall be used by the com- 
^ pany and may authorise it to occupy and use the same accordingly (//.') 

If, however, on the inquiry in tin’s ease, the justices form the * 

<q)inion that lands of some other person not summoned would ho 
more fitting to he taken for the purjiose of the company than the 
lands jiroposed, they ma,v adjourn the inquiiy and summon such 
other jierson to attend at sucli adjourned hearing, and may finally 
determine W'hich lauds shall be used, a.nd authorise the company to 
occiq^y and use them (i). 

1358. Ihdore entering on any lands for any of the purposes of Sfouniy for 
hjioil hanks or for side cuttings, or for ohtainiiig materials or form- pf'yment of 
nig roads, the coinjiaaiy must, if require<l liy the owmers (ir 
occupiers, seven days at haist before tlio expiration of the notice 

to take the lands (/i), give suretii's, hy the bond of two ajiproverl 
persons,?for the payment of any comjieii'-iition which may become 
payable (0- 

1359. Befon ' using any such lands, the company must also, if so tVaccs riuI 
ie([uired by the owner or occupier, '<c|)arate them by a suflicient Kftcs. 
fence and the necessary gates liom tlu' adjoining lands, and must, 

111 the case of jinvate roads temporarily occupied (?/t), put up fences 
and gati'H to prevent the si raying of c.itllc. In case of differenco 
as to the lUicessity for such fences and gates two jiistices may decide 
what IS nece.ssary(a). 

1360. Where land is taken for the purpi/se of getting materials Manner nf 
for the construction or repair of the railway, or the accommodation working 
works, the coiiijiauy must work the land in the manner directed by ® 
ihe manager or agent of the owner of the land, or in case of dis¬ 
agreement as any justice shall determine (o). 

1361. In all ca.scs whore the company is empowered to enter i>owoi to 

upon lands for the purposes of making spoil banks or side cuttings compol 

thereon, or for obtaining materials therefrom for the construction or company 
’ " to piirciinbe 

, . _ ...__ _. . . . lands. 


, (r/) See p «»/<' . and as to iJio ajiplicahiljty oi the pioeedure to 

objections under the li.iilways I'laiisos Consolidatioii Ael, ]S4‘> (K \ 11 M<‘i. 
e. 20), s. .‘51, see p. 07.'>, tnilr. 

(A) Tbn'ways (lausos I’oinolidation Act. 1S4.") (8 &; 1) \ ict e. 20), s ,‘57. 
The iiTovisions .w to the issue und Jieining ot tins sniniiions ate sinidar 
to those desenhed in note (/), p. (570, aide, hot the tune tor its rotuin is .i 
time not more than foniteen days after the appheadoii nor less th.ui 
sp.ven days from the servie,o ot the siunmons (»/)7.</.). 

(ii) IhwL, s. ,‘58. Tins Rununons is jel.uniablc not less than seven da-js 
from service nor more than fourteen days from the ;AV)fnr/(lAtr/.). 

{k) As to such notice, see p. 676, avte. 

(Z) Railways (’ianses <?onsohd<ition Act, 1845 (8 fl Vict. e. 20), s. 39. 
(w) See p. 674, ante. 

^) Railways Clavscs Consolidation Act, 1845 (8 & 0 Vict, c. 20), s, 40, 

, (o) Ibid., B. 41, 
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repair of the railway, the owners or occupiers or other persona 
interested (p), at any time during the possession of the lands by the 
company and before compensation in respect of temporary occupa-* 
tion has been accepted, may by notice in writing (a) require the 
company to purchase the lands or the interests in the lands of the 
person giving the notice, and thereupon the company is bound to 
purcliaso such lands or interests therein (h). 

1362. In any of the eases above referred to,'(c), where the company 
is not required to purchase the lands, and in all other eases where, 
under its jjowers, it takes temporary possession of lands, it must, if 
required, within one month after entry, pay the occupier the value 
of any crop or dressing which may be on the land, and full com¬ 
pensation for any oth'^r damage of a temporary nature which it 
may do, and must also pay during its occupation a half-yearly rent 
to the owner or occupier as the case may require, such rent being 
determined hy two justices in case of difference. Further, within 
six months after the company ceases to occupy such lands, it must 
pay to all persons intcrosl-od componsu,! ion for all permanent loss, 
damage or injury sustained hy reason of the exercise of the statu¬ 
tory pow'ers, including the full value of all materials taken (d). 

1363. In case any accident or slip liaiipens, or is feared, to any 
cutting, embankment or other w'ork. tho Ifoai-d of Trade may empower 
the company to enter upon any lands adjoining the raihvay to do the 
necessary work of repair or prevention (e). In case of necessity, how¬ 
ever, the company may in such case enter without authority from 
tho Board of Trade, but within forty-eight hours of making such 
entry it must report the circumstances to the Board, and the Board, 
if it thinks such entry is unnecessary in the interests of public safety, 
may order the company to withdraw (e). Such work of repair or 
2 irevontion(/) must be done with all possible dispatch and with as 
little injury as possible to the land, and full compensation must bo 
liaid to the owners and occupiers (c). 

(р) l.e., such persons as under the Lauds Clauses Consolidation Act, 
184.5 (8 & 9 Yiul c. 18), have such estates and interests in (he land as 
would enable them to sell and convey the lauds to tho company (Rail¬ 
ways Clauses Consolidation Act, 1845 (8 & 9 Viot. o. 20), s. 42 ); see title 
Compulsory PuKaiA.SE of Land and Compensation, Vol. VI,, p. 33. 

(a) The notice must set out the particulars of the estate and interest 
of the person giving it, and the amount of his claim in respect thereof 
(Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 42). 

(b) Ibid. 

(с) .®!ee the preceding paragraph, supra. It will be noticed that the 
provisions of the Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. 

0 . 20), 83.42, 43, do not mfer to lands entered upon for the purpose of 
forming roads under ibid., s. 32 ; see p. 675, ante. 

(d) Railways Clauses Consolidation Act, 1845 (8 Ac 9 Viot. c. 20), s. 43. The 
amount of and application of the purchase-money and compensation pay¬ 
able under the provisions sot out in tho preceding paragraphs are, by Sid., 
s. 44, determifled^»^|,p^ovided by the Lands Clauses Consolidation Act, 
1846 (8 & 9 Viet c. 18); see title Compulsory Purchase of Land and 
Compensation, Vol. VI., pp. 76 et seq. 

(e) Railway Bcgulatiou Act, 1842 (6 & 6 Viet. c. 65), s. 14. 

if) For the purpose of such repair or prevention, or where it is neoess%ry 
or the puhlio safety to increase the width of embankments, and do suoo ‘ 
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I 

Sect. 10.— Inter/nruce with Water and Gas. 

1364. For the purpose of constructing the railway the company 
aiay alter the position of watercourses, water pipes or gas pipes, 
whether they belong to houses near the railway or are mains for the 
supply of water or gas to the inhabitants, anti may remove any other 
obstruction to the construction of the railway, provided the work is 
* carried out with as little detriment and inconvenience as the circum¬ 
stances will jiormit, and is done under the superintendence of the 
undertakers supplying the water or gas, and of tlie authorities having 
control over the roiids or streets, or their surveyor, if tliey or he think 
fit to attend after njcoiving not less than forty-eight hours’ notice (p). 

No mains or pipes or other water or gas works may, however, he 
removed or displaced, or anything done to impede the passage of 
water or gas until goiid and sullicient substitutes necessary and 
proper for continuing the existing supply have been first made l)y 
the company and are ready for use to the satisfaction of the engiiu'er 
or surveyor of the undertakers, or iu case of disagreement as a justice 
shall direct(/t). If the company interrupts the supply of water or 
gas it is liable to a jienalty oE .iJ20 for every day the sujiply is so 
interrupted, whicli penalty goes to the poor of tlio parish as tlie 
overseers direet(/). 

The coinpany may not lay down any walr'r or gas juiios contrary 
to the regulations of any Act id l*iirli.imeiit relating to the under¬ 
takers, nor may it lower any road without le<iving a covering of at 
least 18 inches over siicli pipes (/.). The company innst make good 
all damage done to the property of any such undertakers by the I'xe- 
cution of such works, and must pay full componsation for any loss 
or damage caused by such niterferenco with mains, pipes, or other 
water or gas works, or with the private water jiipes of any 2 )ersnn (/), 
Where it is necessary to construct the railway or any works over any 
w'ater or gas rriam, the comiiaiiy must construct and maintain a lu-oiior 
culvert over sucli mam so as to leave it uc-cchsible for rc!paufa(tf). 


Sne r. 11. — Mtscelltinc<ms lyorls. 
Scu-Skct. 1.— Sfattona. 


1365. Tt is w'itliin the {lower of the company to construct such 
stations (&), warehouses, offices, and other buildings for the purposes 


like work, the Board may also empower the company to take lands per¬ 
manently if necessary, although the company’s time for oxcrcisiug its 
compulsory powers has expired (Railway Regulation Act, 1842 (5 & 6 
Viet, o, 66), 8. 16); see title Compulsoky Puiicetasi! of Lani> ani> 
Compensation, Vol. VT., p. 155. 

{g) Railways Clauses Consolidation Act, 1846 (8 & 9 Vict. o.,20), s. 18. 
For other instances of like powers, see title OrAR, Vol. XV., p. 358 ; and 


see title Water Soppi.t. 

(h) Railways Clauses Consolidation Acl, 1846 (8 & 9 Vict. c. 20), s. 19. 
This does not apply to private service pipes {ibid.). 

(t) Ibid., B. 2,3. • 

(fc) Ibid., 8. 20. 

(1) Ibid., 8. 21. As to recovery of compensation before two justices, aeo 
pp. 732 et stq., 'post. 

(a) Ibid., 8. 22. 

\b) By the Railways Clauses Consolidation Act, 1846 (8 & 9 Vict. c. 30). 
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of the railway as it thinks fit (c); and when an Act empowers a com¬ 
pany to make or alter, enlarge and complete a railway and works on 
lands described, the company may build stations on such lands (d). 

1366. The company may, by private contract, acquire lands 
adjoining or near the railway, in addition to those which may be taken 
compulsorily, for tho purpose of providing additional stations, yards, 
wharves, and places for dealing with passengers, goods or cattle, for 
the erection of weighing machines, offices, warehouses, and other 
buildings and convoniences, for making roads or ways to the raii.vay, 
or for any other purpose which may ho requisite or convenient for 
the formation or use of the railway (c). 

1367. When a company erects a station it may be compelled to 
erect it so as to afford reasonable facilities for the traffic—for 
example, so as to pijvide a covered station for passengers at a 
junction (./’). ^J’he court may order specific performance of an 
agreement to eroct a station at a particular place; but where the 
agreement is not precise as to the use to be made of tho station, 
and the station is not required in tho interests of the public, the 
liarty complaining may be left to his rouiody in damages ; and an 


B. 3, the word “ railw'ay ” as used m the Act is defined to moan the 
railway and works by the special Act authorised to be constructed. A 
station is includial in the word “ works ” {CotIter v. Midland Entl. Co. 

(1848), 2 Ph. 46U; sec Crawford v. Chenier and Holyhead Bail. Co. 
(1847), 11 Jur. 917). ily the Kcjrrulation of Hallways Act, 1873 (36 & 37 
Viet. c. 48), B. 3, the term “ railway ” as used in that Act is defined to 
include every station belonging to such railway, and used for public 
irafiic. As to meaning of “ station,” see Eton College (Provost) v. Great 
IV estern Rail. Co. (1839), 1 Ry. & ('an. Cas. 200 ; and sec Gordon v. Ghelten- 
ham and Great Western Union, Bail. Co. (1842), 2 Ry. & Can. Cas. 800. 

(c) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), s. 16; 
see note (A), p. 664, ante. 

(d) London and ISlackwaU Bail. Co. v. Limehouse District Board of Works 
(1861), 3 E. & J. 123. Where a railway company had power to ‘ make 
and maintain ” a railway, it was hold that it had xiower to make any 
reasonable improvements, such as a Sight of stoxis, to iinfirove tho access to 
a station (Sevenonks, Maidstone and Tunbridge Bail. Co. v. London, Chat¬ 
ham and Dover Rail. Co. (1879), 11 Ch. D. 625). 

(e) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. o. 20), s. 46. 

(f) Be Caterham Batl,. Co. and London, Brighton and South Coast Bail. 
Co. and South Eastern Bail. Co. (1851), 1 C. B. (nt. s.) 410. 

(g) Wilson v. Northamjdon and Banbury Junction Bad. Co. (1874), 9 Ch. 
App. ^79. Where a company covenanted to build a .station on purchased 
land to be used for ever as a ” first class station,” and the station was built 
in 1842, the court refused in 1870 to compel the company to build a larger 
station, the existing station not having boon earlier objected to (Hood v. 
Morth Eastern Bad. Co. (1870), 5 Ch. App. 626). When the Salisbury 
and Dorsbt Railway Company covenanted to erect a station at a certain 
place and that its trains should stop tliere, and a subsequent Act 
empowered the London and Soutli Western Railway Company to take a 
lease of the railway and to work it, and made it liable for the duties 
and obligations of the Salisbury and Dorset Railway Company, it was 
held that the''Lothian and South Western Railway Company was not 
bound to build tlie station, bnt that, after the station had been built by 
tho Salisbury and Dorset Railway Company, the London and South 
Western Railway Company might be compelled to stop trains there 
{ChurchiU v. Salisbury and Dorset Bail. Go. (1876), 23 W. R. 894, C. Ar). , 
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« 

injunction will be granted against erecting a station in a place where 

the company is forbidden by its special Act or has covenanted not Hlscel- 

Ijp have a station {h). laneouB 


1368. The provisions of the London Building Act, 1894 (i), with “T" 
regard to the construction of buildings and temporary and wooden o/’i^ndra 

^ buildings, do not apply to any building or structure situated upon BuJjdmg Act 
a railway, or within the railway or station premises, and used for the 
purposes of or in connection with the traffic of the company (./). 

Nor do the provisions of that Act (i) with regard to the position of 
new buildings with reference to streets, or to lines of building 
frontage, or to tho height of Imildings, affect the exercise of any 
powers conforred on a company by any special Act for railway 
purposes (/c). 

Sifu-SK( r. 2.— Siihii(/s and Jiranr/i' Jlatlivay-i. 

1369. Any person may construct on land adjoining a railway a Constmchnn 
siding or branch railway for the purpose of bringing vehicles on'to ^|^«pcning8 
and from the railway, and the company must when required, at the muujcaUona. 
expense of such person, make the necessary openings and communi¬ 
cations botwe(',n such siding and the railway in places where they 

can be mado with safety to the public and without injin-y to the 
railway or inconvenience to the traffic (1). 


(h) Where the special Act of a company forbailo a cattle station to ho 
“ at ” a ceitain station, it was hold that a cattle station 140 yards from 
the passenger platform was an infringeTiient of the Act, and a mandatory 
injunction was granted otdeiing the company to remove it {Price v. BaUt 
and FeMinioq Itail. (!o. (1884), 50 L. T. 787). 

(i) 57 & 58 Vict. c. eexm. ; see title Mbtbocolis, Vol. XX., pp 470 
ei aeq. As to whether some additional use takes railway buildings out of 
these exemptions, see North Kent Rail. Co. v. Badger (1858), 4 Jur. (n s.) 
4 .*',4. 

(/) London Building Act, 1894 (57 k, 58 Vict. c. ccxiii.), ss. 86, 201 (8). 
\b to wooden structures elected on a oonipariy’s prcmisos, see Elliott v. 
Tjondon County Council, [1899) 2 Q B. 277. 

(k) London Building Act, 1894 (57 & 58 Vict. c ccxiii), ss. I'J, 20. :)1, 
47, 48; see Lewie and Salome v. Charing Cross, Euston and Hampstead 
Railway, [1906] 1 Ch. 508. Any building (not being a hotel) belonging to 
a railway company, upon railway premises, and useu for railway purposes, 
IS also exempt from the provisions of the London Building Acts (Amend¬ 
ment) Act, 1905 (6 Edw. 7, c. ceix.), s. 30. As to exemptions of certain 
underground London railways, see ibid., ss. 32, 38. 

(Z) Railways Clauses Consolidation Act, 1845(8 & 9 Vict. c 20), s. 76. 
As to the provisions of ibid., s. 92. by which any person is entitled to use a 
railway with en^nes and caniages upon payment of the tolls lawfully 
demandable, m&PoweU Duffrpn Steam Coal Go. v. Tall Vale Rati. Co. (1874), 
9 Ch. App. 3.31 ; Spillers and Bakers, Ltd. v. Great Western Railway, [IDlOJ 
1 K. B. 386, C. A.; see also p, 720, post. The Railways Clauses Con¬ 
solidation Act, 1845 (8 & 9 Vict. c. 20), s 76, applies only to communica¬ 
tions required by the owner of the siding for the purpose of using the 
railway with his own rollmg stock, and docs not entitle a x>6rson who 
makes a siding to demand communication with the redli/ay ^n order that 
he may obtain facilities for his traifio {Lancashire Brick and Terra Cotta 
Co. v. Lancashire and Yorkshire Railway, [1902] 1 K. B. 651, C. A.). In 
considering a demand for such communication, difficulties which would 
be Qgused to the working of the traffic of the railway must be considered 
*{ibid.). This decision must be read as subject to the provisions of the 
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In case of any dispute as to the proper place for any such open- 
ings and communications, the Board of Trade decides the matters 
in difference (m). But in the case of a passenger railway (n), if th^ 
Board is of opinion that such openings and communications cannot 
be made without seriously endangering the public safety, and that 
an arrangement can be made with due regard to existing rights 
of property, it may order such powers to be exercised only subject 
to such conditions as it may direct (o). The company need not make 
any such opening in any ])laco where it would interfere with any 
sjieeific purpose for which that place has been set apart, nor upon 
any inclined plane (p) or bridge or in any tunnel (q). 


(loQBtraction 
of branch 
railway. 


1370. No such branch railway may run parallel to the railway (r). 
I'ho persons making and using such branch railway are liound to 
construct, and from time to time, as need may require, to renew’, 
the offstii plates and sm itches (•'.•) according to the most improved 
plan adopted by the compaky and under the direction of its 
engineer {t). 


Railways (Private Sidings) Act, 1904 (4 Edw. 7, o. 19). A piivate 
railway on private projierty used only for the owner’s own purposes 
and not for passenger tratlic is not a radway within these provisions 
(jTfafson V. Baird (1878), 3 Apii. Oas. 1082). Lands within the limits of 
deviation may bo taken to make a siding giving accees.to the railway (Be 
Yorkshire, Doncaster arid Goole Had. Co., Be Dylar's Estate (ISiiS), 1 Jiir. 
(N. s.) 970). For form of agreement between a railway company and a 
trader for construction and inauulactuie of a siding, see Eiicyclopmdia 
of Forms and Precedents, Vol. XL, pp 138 et seq. 

(m) Railway Regulation Act, 1840 (3 & 4 Viet. c. 97), s. 19. All pro¬ 
visions in radway Acts empowering justices to decide such disputes are 
repealed {ibid , s. 18). As to the jurisdiction of the Railway and Canal 
Commissioners, see p. 763, post. 

(n) No railway i.s a passenger railway within this provision if two-thirds 
or more of its gross annual revenue is derived from mineral traffic (Radway 
Regulation Act, 1842 (5 & 6 Viet. o. 55), s. 12). 

(o) Ibid. 

ip) The expiession “ inclined plane ” means an incline which is so groat as 
to make the insertion of a connection unreasonable. An incline of lin 96 or 
98 is not unreasonable {Lancashire JJnefe and Terra Cotta Co. v. Lancashire 
and Yorkshire Railway. (1902] 1 K. B. 381; reversed on another point, 
[1902] 1 K. B. C.51, C. A. ; see note {q), p. 659, ante). 

{q) Railways Clauses Consolidation Act, 1845 (3 & 9 Viet. c. 20), s. 76, 
A company is not bound to make any such junction at a st.ation, but if 
it dooB^assent 1o such junctiouils assent is not in the nature of a licence, and 
therefore cannot be revoked {Bell v. Midland Bail. Co. (1859), 3 De G. & 
J 673, C. A.) An existing siding is presumed to have been made under 
the powers ol this provision {Partway v. Colne Valley and Halstead Bail. 
Co. (1891), 7 lly & Can. Tr. Cas. 102). 

(r) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s,. 76. 

(«) As* to the meaning of “ offset plates and switches ” in 1845, see 
"Woodruff V. Brecon and Merthyr TydpX Junction Rail. Co. (1884), 28 Ch. B. 

■ 190, C. A 

(f) Railways ('lauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 76. 
Where the plaintiff had by a special Act the right to use a certain siding, 
and the company- later doubled its line, the Board of Trade required it 
to provide at the junction proper interlocking and signidling apparatus 
(see p. 693, post) The company thereupon oaUed on the plaintiff to bear the 
cost of oairryiDg out the requirements of the Board, and, on his refusal, it 
removed the junulion points. The court granted an injunction restraiping 
the company from interi'upting the communieation, as the plaintiff had*' 
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1371. The reasonable facilities which every comj^any is bound to n. 

afford under the Railway and Canal Traffic Act, 1864 (tt), includes Mlscel- 
reasonable facilities for the junction of private sidings or branch laneoua 

•railways with any railway of the company (a). Any order, however, Work s, 
made under this provision by the Railway and Canal Commissioners Facilities for 
may be reviewed, rescinded or varied at any time on the appli- junction of 
cation of any party to the order, but the applicant must first show, 
in manner provided hy the rules (6), that there is a,j)nmdfa<:ie case olfb^ch 
for such application (<•). railways 

Where any Act contains provisions relating to private branch 
railways or sidings, the Commissioners may hear and determine a 
complaint as to a contravention of the enactment as if it were a 
complaint as to a denial of reasonable facilities (d). 

1372. AVhero the company has agreed to construct a private siding, Specific 
the court will grant specific performanco of such agreement (e). performance. 

the right to such coinmuuication and there was nothing obliging him to 
pay for the apparatus ordered {}yoodniff v. Brecon and Merthyr TydfilJ {tnc- 
tionMml. Co. (1884), 28 Ch. D. 190, C. A.). 

(u) 17 & 18 Vict c. 31, a. 2 ; see title Cakrieks, Vol. IV , pp. 66 et eeq. 

(a) Railways (Private Sidings) Act, 1004 (4 Edw. 7, c. 19), s. 2. It is 
doubtful whether this provision applies to a private siding proposed only 
and not yet in existciKio. An applinaiioii to the Railway and Canal 
Commissioners to allow a coimcction between such proposed siding and 
a railway was reliiaed ou the ground iJiat such conuection would cause 
seiious inconvoiiieiiee to the tralhc, and (liat therefoie the connection was 
not a “ reasonable ” iacility (Gi-eenwood (John) tfc »S'ons, Ltd. v. Che'ihire 
Lines Committee (1908), 13 Ry & Can. 'I'r. Cas 169). In a case decided 
in 1881 the Railway and CaD.al Comniissioriers refused to order a junction 
to bo made where it was not practicable to work such junction (Dublin 
Whiskey Distillery Co , Ltd. v. Midland Great Western Railway of Ireland 
Co. (1881), 4 Ry. & Can. Tr. 32). As to rebates on sidings rates, sec 
title Carrieks, Vol IV , pp. 87 et seq 

(b) I.e., rulers to be made for the purpose under the powers conferred by 
the Railway and Canal Traffic Act, 1888 (51 &. 62 Viot. c. 25), s. 20 ; Rail¬ 
ways (Private Sidings) Act, 1904 (4 Edw. 7, c. 19). s. 3. A rule, dated 
24th January, 1906, has been made by the Raihvay and Canal Commissioners 
to the effect ihat no such application may bo filed without the consent of 
the Commissioiiei's, and that an affidavit verilying the statements in the 
application proposed to be filed must be loft at the Commissioners' officAi 
with a copy of .such proposed applieation. 

(c) Railways (Private Sidings) Act, 1904 (4 Edw. 7, o. 19), s. 3. 

(d) Railway and Canal Traffic Act, 1888 (61 & 52 Vict. c. 23), a. 9. 

Where a company took up and rtunoved the rails connecting the plaintiiT’s 
siding with the railway, the Railway and Canal Commissioners decided 
that the company was wrong in so acting, and ordered it at its own 
expense to restore the communications (Portway v. Colne Valley and 
Halstead Bail. Co. (1891), 7 Ry. & Can. Tr. Cas. 102). On the construction 
of the special Act the company may have a discretion whether or not it 
will make a branch railway (Great Western Bail. Co. v. U. (1853), 1 E. & B. 

874, Ex. Ch.). . '' • 

(e) Greene v. West Cheshire Rail. Co. (1871', L. E. 13 Eq. 44 ; Todd tfc Co. 

V. Midland Great Western Railway of Irebvnd Co. (1881), 9 L. R. Ir. 86 ; see 
Firth V. Midland Bail. Co. (1875), L. R. 20 Eq. 100; DowUng v. Poniypool, 

Caerleon and Newport Bail. Co. (1874), L R. 18 Eq. 714. Under an agrw- 
meut by a company to make and maintain a siding rnmnnuicating with 
its T^way, together with all necessary aftproaches thereto, it was held 
that the company was not bound to provide sheds or any convenionoes 
other than approaches (Lytton v. Great Northern Bail. Co. (1856), 4'W R. 

MU- An undertaking by a company to “ make and rriaiutaiii and uphold 
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I ISvB-Sji.CT. Junciumt. 

1373. Where the coinpiiny is iiuthorised to make a junction with 
the railway of any other company, it must carry out the work of 
effecting such junction under the superintendence and to th9 
reasonable satisfaction of the engineer of that other company; and 
any difference as to the mode of effecting the junction is determined 
by a referee appointed by the Board of Trade at the cost of the 
company making the junction (/). 

1374. The company making the junction may not purchase land 
of the other company which it is authorised to use, enter upon or 
interfere with for the purposes of the junction ((]), except by agree¬ 
ment or under powers conferred by the special Act; it may only 
acquire an easement over such ]and(/i). Neither may it take or 
enter upon any land belonging to the other company, or alter or 
interfere with the railway or works of that company, further or 
otherwise than is necessary in order to make the authorised 
junction and communications, unless with the previous consent 
in writing of that company in every instance (i)- 

1376. Tlie company with whose railway the junction is made may 
from time to time erect such signals and conveniences incident to a 


in full efflcioncy ” a sidiug does not oblige the company to provide 
servants, but only applies to the structure of the siding (Kennedy v. Olaagow 
and South-Western liail. Co. (1905), 8 F. (Ct. of Sesa.) 13). Where a siding 
ami coiuiiiunication were made for plaintiff by a company without forimCl 
agreement and used by the plaintiff for two and a half years, and the 
company then stopped the communication on the parties failing to come to 
terms, it was held that the plaintiff had acquired a right to the com- 
iiiuuicatiou by the acquiescence of the company, and the company was 
ordered to restore the communication (Laird v. Birkenhead Rail. Co. (1859), 
John. 500). As to what circumstances will justify a company in tonninating 
a siding agreement, see liichardv. Great Western Rati. Co. (1900), 11 Ky. & 
Can. Tr. Cas. 133 ; and, further, as to the duration and construction of 
sncli an agreement, see Portsmouth (Earl) v. London and South-Western 
Rail. Co. (1902), 18 T. L. R. 793, C. A. 

(f) Railways Clauses Act, 1863 (26 & 27 Viet. o. 92), s. 9. As u the 
exorcise of authority by the Board of Trade, see p. 744, post. Whore the 
plaintiff company was empowered 6y a special Act to make a junction 
with the defendant company’s railway, the latter being required to give 
facilities for effecting such junction, it was held that the plaintiff com¬ 
pany was entitled to make its junction and to carry its rails over a piece 
of land belonging to the defendant company, even after the time for 
exercisiag its compulsory powers had expired (Great Northern Rail. Co. 
V. East and West India Docks and Birmingham Junction Rail. Co. (1852), 
7 Ry. & Can. Cas. 366). For form of grant by one railway company to 
another of the right to make a junction, see Encyclopiedia of Forms and 
Precedents, Vol. XL, pp. 144 et seq. 

(g) The words “ for the purposes of the junction ” include the construc¬ 
tion of all works necessary for effecting the junction (Dublin and Drogheda 
Rail. Co. V. Navan and Kingseourt Rail. Co. (1871), 6 I. R. £q. 393 ; see 
Oxford, Worcester and Wolverhampton Bail. Co. v. South Staffordshire Rail. 
Co. (1862), 1 Drew. 255). 

(h) Railways.Clouses Act, 1803 (26 & 27 Viet. o. 92), s. 10. A railway 
company may not acquire the freehold of laud belonging to another railway 
company uiuess express and definite powers so to do are given in its 
special Act. 

(t) Railways Clauses Act, 1863 (26 & 27 Viet. o. 93), a. 11. 
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junction on the lands of either company as may be ndcessary to avoid Sbot. ii. 
damage to or interference with the trafiic(/;); and all the expenses Misceh 
of erecting, maintaining and working such signals and conveni- laneous 
§nces must at the end of every half-year be repaid to it by the Works, 
company making the junction, and in default are recoverable by 
action (1). 

1376. Any junction, which is authorised, of a light railway with a Junction 
' railway must be made so as to avoid interference with lines used for 
passenger traflic, so far as is reasonably practicable in the opinion 
of tho Board of Trade (wi). 


Sun- Sect. 4.— l^uhsoil and Tunnels. 


1377. Unless a railway company expressly purchases tho mines 
and minerals (h) beneath land acquired by it under its powers for 
the construction of a railway, it does not become entitled to any 
such mines and minerals, except in so far as it is necessary to dig 
them or carry them away in the process of construction (o). 

No mines or minerais lying under, or within the distance 
prescribed by the special Act, or, if no distance is proscribed, within 
forty yards from the railway, may, however, be worl.od by the 
owners thereof if the company is willing to pay compensation for 
them (p). 

A railway company has no right to the support {q) of siicli mines 
or minerals if it has not purchased them; and, if it is unwilling to 
pay compensation for tliein, the owners, aftor due notice, may work 
tho mines, provided tliey do so in a proper manner (r). 


Limited 
interest in 
mines and 
minerals. 


Mines and 

niinuTiils 

watlmi 

jireseribed 

limit. 


Uifrlit oE 
suppoi t. 


1378. Although, within the prescribed limits(s), the company has Mines and 

thus a right to pay compensation and so obtain the support of the minerals 

___ _______ outside 

prescribed 

{k) Railways Clauses Act, 1863 (26 & 27 Vict. c. 02), s. 12. It may also limits, 
from time to time appoint and remove the necessary persons rcijuired for 
working the signals and points, and the ex jieiisc oi employing such persons is 
recoverable from the other company as stated in the next paragraph [thid ) 

(Z) Railways Clauses Act, 1803 (26 & 27 Vict. c. 92), s. 12. To support 
an action for expenses it is not enough to show that liability has been 
incurred; proof is necessary that the expenses have actually bocn paid 
(Carmarthen and Cardiqnn Bail. Co. v. Manchester and Milford Bail. Co. 

U873), L. It. 8 C. 1*. 085). 

(m) Light Railways Act, 1896 (59 & 60 Vict. c. 48), s. 23 ; see title 
Tramways and Light Raidwats. 

(») As to the meaning of “ mines ” and " minerals,” sec titles Com- 
POLSOBT Purchase of Land and Comfen.sation, Vol. VI., p. .'>5 ; Mines. 

Minerals, and Quariue.s, Vol. XX., pp. 501—503. 

(o) Railways Clauses Consolidation Act, 1846 (8 & 9 Vict. c. 20), s. 77; 
and see title Mine.s, Minerals, and Quarries, Vol. XX , pp. 544, 645— 

650. 

(p) Railw'ays Clauses Consolidation Act, 1846 (8 & 9 Vict. c. £0), b. 78 • 

see title Compulsory Purchase of Land and Compensation, Vol. VI. ■ 

pp. 51—63. 

(q) As to the nature of the right of support generally, see title Mine.s, 

Minerals, and Quarries, Vol. XX., pp. 670 et seq. 

(r) Railways Clauses Consolidation Act, 1846 (8 & 9 Vic#, c. 20), s. 79 ; 

Oreat Western Rail. Co. v. Bennett (1867), L. R. 2 H. L. 27; and see, further, 
title Compulsory Purchase of Land and Compensation, Vol. VI., 
pp. 49, 62 

^s) the text, supra. 
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itjines and miilerals, outside those limits the owners may work the 
mines without restriction (t), subject to the company’s common 
law right to lateral support from miuerals outside the prescribed 
limits (u). > • 

1379. With regard to soil which is not mineral, the company’s 
right to lateral or vertical supjiort is its right at common law. 

1380. In order to ascertain whether any mines lying under or^ 
near the railway are being worked so as to injure the railway, the 
coin])any may, on giving twenty-four hours’ written notice, enter 
and inspect the workings of the inine.s(a). If, on such inspection, 
it IS found that such mines are being worked improperly, the 
company may require the persona working them to make proper 
provision for the safety of the railway ; and if such persons refuse 
HO to do the company may itself execute the necessary works and ' 
recover the cost from such persons by action (/>). 

1381. Unless a companj- has special powers so to do (r), it cannot 
use the subsoil of land for the purpose of making a tunnel without 
a<!quiring the freeliold of the surface!'/). 

A title to the surface of land lying ti/or a tunnel may be acquired 
by possession .subject to the right of the company to so much of the 
subjacent and suporincumbent soil as is necessary for the safety 
and use of the tunnel (r). 

Siru-SECT. 6.—f/fiMf/c. 

1382- Unless there is in the special Act of the company any 
jirovision defining the gauge of its railway, the railway must be 
constructed on a gauge of 4 feet 8J inches (/), but nothing in this 

(t) Imulon and North WestUsrn Tiailway v. Ilov'ley 7’ark Coal and Cannel 
do , f 1911J 2 (^b. 97, 110, 130, 0. A. The Railway-s Clauses Consolidation 
Act, 1845 (8 & 9 Virt. c. 20), ss. 77—86, arc a code of law as to the rights 
of a company to mines and minerals {London and North Western EaUway 
V. //owley Park Coal and Cannel Co., supra, at pp. 108, 126). 

(tt) London and North Western Railway v. Jlowley Park Coni and Cannel 
Co , supra, at pp. 110, 130. In this case it was lield that a railway company 
which purchases a stratum of minerals lying under its railway in non of 
paying compensation acquires no additional right of support from sub¬ 
jacent or adjacent strata to that purchased. For the common law as to 
right of suppoit, SCO titles Easements and Pkofits a Prendke, Vol. XI., 
pp 319 etseq. , Mink.s,A[inekals, and QuAKRlES,yol. XX.,pp. 570 etseq. 

(rt) Railways Clauses Consolidation Act, 1846 (8 &'9 Viet c. 20), s. 83. 
To refuse to allow siich inspection is an offence punishable by a fine not 
exoeecting £20 (ibid., s. 84). 

(ft) Ibid., 8. 85. 

(c) E.g., the powers contained in the Charing Cross, Euston and Hamp¬ 
stead Railway Act, 1893 (56 & 67 Viot. c. ccxiv.), one of many other like 
Acts. 

(d) 8'p/trrow v. Oxford, Worcester and Wolverhampton Rail. Co. (1862), 

2 Do G. M. & 0. 94, C. A.; Eamsden v. Manchester, Houth Jv/nctvm, and 
Altrincham Bad Co. (1848), 1 Exch. 723 ; Pinchin v. London and Black- 
wall Bail. Co. (1854), 6 De G. M. & G. 851, C. A. ; Falkner v. Somerset 
and Dorset Bml. Co. (1873), L. R. Id Eq. 468 ; Be Metropolitan Disfyiot 
Bail. Co. and d^osi, (1880), 13 Ch. D. 007, C. A.; and as to the construction 
of tunnels^ see, further, p. 654, ante. As to deviation from line or level of 

uunels, see p. 652. ante. 

(e) Midla^ Baiheay v. Wright, [1901] 1 Cb. 738. 

(f) Railway Regulation (Gauge) Act, 1846 (9 & 10 Viet. c. 67), se. If, 2. ' 
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provision prevents the maintenance and repair of a Railway lawfully 
constructed on any other gauge, or forbids the renewal of rails on 
such railway (< 7 ). 

• No alteration of the gauge of any railway used for the conveyance 
of passengers may be made (//); and where a railway used for the 
conveyance of passengers is constructed or altereil contrary to the 
above provisions, the company responsible is liable to a heavy 
• penalty (i), and the Board of Trade may enter upon the railway 
and restore the site to its former condition (k). 


Suii-Srct. 6.— S'teens 

1383. Where a highway authority (/) ai)prGhen(ls danger to 
passengers on a main road (?»). in conse(pionco of liorst s being 
frightened by the sight of <ingines or carnages travelling oji a 
railway, it mav, after giving fourteen dajs’ notice to the company, 
apply to tlie Board of Trade, and if tiu' Board is of ojiiuiou tliat 
works in the nature of a screen miglit obviate or lessen tho danger 
it may certify tlie necessary w'orks to be don<} by the conijiaiiy aTid 
the time witliin wliich tho works are to be executed {n). If such 
certificate is not obeyed the comjjauy is hablo to a penalty of I'.'J 
for every day during which the works remain uncomploled after Ihc 
jieriod appointed for completion, and the justices who impose sneb 
penalty may order tlie whole or pait of it to be bud out in 
executing the prescribed A\()ik(e). 


•Si'B-SKcr 7. - Uilf'‘tones. 

1384. T'he company must cause the Icnglli of the railway to be 
measured and milestones to be set up and maintained along tlie 
whole length of the lino, at intervals of a quarter of a mile, and 
marked so as to show tlie distances (p). 

Tn Ireland tho gaugo is 6 feet 3 inches f Railway llogulation (Gauge) Act, 
1846 (9 & 19 Viet. o. 57), s. 1). Since tho Great Western Ibaihvay Company 
abandoned its broad gauge lines, so that theie are now no lines in use in 
England having more than 4 feet 8^ inches gauge, many cases on the 
subject have lost all importance 

(a) Railway Regulation (Gauge) Act, 1846 (9 & 10 Viot. c. 57), s. 1. 

(a) Ibid., s. 4. 

(i) Ibid , 8 . 6. "By ibid., s 8, the penalty is recoverable as for an 
infringement of the Railways (clauses Consolidation Act, 1845 (8 «fe 9 Viet, 
c. 20); see pp. 734 et seq., post. 

<&) Railway Regulation (Gauge) Act, 1816 (9 & 10 Viet. c. 57), s. 7. 

(Z) As to highway authorities, see title Highways, Stki’.hts, and 
Bbidges, Vol. XVr ) pp. 24 scq. 

(m) As to the meaning of “ mam ” ro.wl, see note (p). t» 655, ante. 

(n) Railways Clauses Consolidation Act, 1845 (8 & 9 V'ict. n. 20), s. 63. 
Apart from any order by the Board under tliis provision there is,no obliga¬ 
tion on a company to screen the railway from a road {Simkin v. Lmulon, 
and North Western Hail. Co, (1888), 21 Q. B. D 453, C. A); and aeo 
p 726, post. 

(o) Railways Clauses Consolidation Act, 1846 (8 & 9 Viot. o 20), s 64. 
As to recovery of penalties before justices, see pp. 734 «Z sea., post. 

(p) Ibid., s. 94. No tolls can be demanded or taken by toe company at 
any time when such milestones are not set np and maintained. Any 
person wilfully defacing or destroying any such milestones is liable to • 
penalty not exceeding £5 (ibid., a. 96); see note (a), p. 688, post. 
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t Sub-Sect. 8.— Tolls. 

1386. A Hat of all the tolls authorised by its special Act and 
exacted by the company must be published, at the station where 
they are payable, by being painted on a toll-board or printed oif 
paper and affixed to such board and exhibited in a conspicuous 
position (a). 

Sitb-Sect 9.— Penalties. 

1386. The company must publish, by painting on a board, or by 
printing on paper pasted on a board, short particulars of the 
offences for which any penalty is imposed by its special Act, or by 
the Railways Clauses Consolidation Act, 1845 (6), or by any bye¬ 
law of the conjpany affecting the public. Such board must be 
exhibited at the principal place of l)usines8 of the company, and 
if any penalty is of 'ocal application, then also in such locality, 
and no penalty is recoverable unless such board is kept and main¬ 
tained in a legible condition (c). 


Sect. 12. — Ri pairs. 

1387. If ill the course of making the railway the com})aiiy uses or 
interferes with any road, it must from time to time make good any 
damage done to such road; and any question as to the damage 
done or the repairs to bo done must be settled by two justices (d). 
The justices may ordei* such repairs as they deem proper to be done 
within such time as they think rea.sonablo (e); and they may inllict 

(а) Railways Clauses Consolidation Aet, 184.5 (8 &9 Vict. c. 20), s. 93. 
No tolls ciin bo demanded or taken unless tins board is oxliibitod, and it is 
an offence punishable as mentioned in note (;>), p. 687, nnie, to pull down, 
deface or destroy such board (ihtd , s. 95). Tlio tolls referred to in the Rail¬ 
ways Clauses Ciiiisolidaliun Act, 1845 (8 & 9 Vict. c. 20), ss. 93, 95, are tolls 
properly so called, i.e., payment for the use ot the line, and not carriers’ 
charges (Brown v. Ch'eat Western Rail. Co. (1882), 9 Q. B 1>. 744, C. A.); 
compare p. 635, ante. A charge for stopping is not a toll, and need not 
ho published on the toll-board (Pryce v. Monmouthshxie Canal and Rail. 
Cos. (1879), 4 App. Cas. 197). 

(б) 8 & 9 Vict. c. 20. 

(c) Ifnd., 8 . 143. To pull down or "injure or deface any such board is an 
offence for wliich a penalty not’ exceeding £5, in addition to the expeuseb 
of restoration, maybe inflicted (ibid., a. 144). As to recovery of penalties, 
see pp. 734 et seq , post. 

(d) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. o. 20), a. 58 
By ibid:, a. 3, it is provided that in tho Act “ justices ” means uiatioes “ who 
shall not be interested in ” the matter they have to decide. This is merely 
declaratory of the common law. and where the parties waive any objection 
on the ground of intereet the justices have jurisdiction (Wakefield Local 
Board of Health v. West Bidinq and Orimshy Rail. Co. (1865), L. R. 1 Q. B. 
84). As t/) bias, see title Magistkjvtes, Vol. XIX., pp. 553, 554. 

(e) Tho order need not specify paiticnlars of the damage done or what 
repairs are to be done. It is sufficient if tho length of road damaged is 
specified and th<' company is ordered to make good all damage (London 
and North-western Rail. Co. v. Wetherall (1851), 16 Jur. 247). Wliei-e a 
company had usciUa road by carting upon it quantities of materials for the 
I ailway, and in the opinion of justices damage had thereby been doue, it 
w.as held that the company was liable to repair the road although the 
materials were conveyed in tho carts of contractors ( West Riding and Grimsby 
Bail Ca. V. Wakefietd Local Board ofEeaJih (1864), 5 B. &S. 478). Whq^e 
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on the company a penalty not exceeding £5 a day’for disobedience 
to such order (/). 

^ 1388. Where the company is required by statute to maintain or 
keep in repair any bridge ( 17 ), fence (/i), approach, gate or other 
work (0 executed by it, two justices may, on complaint being 
made that such work is out of repair (/c), and on ten days’ notice 
being given to the company, order the company to put the work 
into complete repair within a specitiod time (/). If the company fails 
to obey the order, the justices may impose on it a penalty of i:5 
a day for every day it so fails, and may ordcu- the whole or any 
part of the penalty to be applied in such manner as they think fit iii 
putting the work into repair (Z). 

Sect. 13. — Obstruction of Company. 

1389. Any person who wilfully obstructs any person acting undei- 
the authority of the company in the lawful exercise of its power in 
setting out the line of tlie railw'ay, or pulls up or removes any stakes 
driven into tlio ground for such purpose, or defaces or destroys *any 
marks made for such purpose, is liable to a penalty not exceeding 
ijb for every such oirenco (m). 

a company pulJod down a county bridge and erected another in its place 
under an agieenieiit with the trustees of the bridge to keep in repair 
portions of the ajiproaclies formerly icpaircd by the truRtoes, it was held 
that the trustees were Iclt to their remedy under the agreement, and that a 
mandamus to justices under this provision would not lie {Ex parte Exeter 
Road Trustees (1852), 10 Jur 669). 

(/) Kailways Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 20), s. 68. 
The penalty must be paid to tlie road authority for the purposes of the 
road, if it is a public road, or to the owner if it is a private road. In deter¬ 
mining any question of this kind the justices should make allowance for 
any tolls which may have been paid by the company in respect of its use 
of the road {ibid.). The same two justices who made the order for rep.airs, 
and no others, can imxioso the penalty for disobeying such order {R. v. 
Rawson and Horton (1860), 15 L. T. 179). 

(fl) See p. 666, ante. 

(h) See pp. 656, 668, 662, 670, 677, ante. 

{i) This includes iii some cases a roadway; see note {b), p. 656. ante; 
.and see pp. 663 et seq., ante 

{k) The complaint may be made by the snrv'cyor of roads (see title 
IIiGHWATS, Streets, and Bridges, Vol. XVI., p. 25, note (6)) or by any 
two householders of the parish or district where any work said to be out of 
lepair is situated (Railways Clauses Consolidation Act, 1845 (8 & 9 Viet, 
c. 20), s. 65). 

(Z) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. o. 20), s. 6.6. 
Where a special Act incorporated this Act, so far as it related to the 
mode of crossing roads and the construction of bridges, it was held that 
ibid., B. 6.6, was incorporated as well as ibid., s. 145 (see p. 736, post); 
see Bristol and Exeter Rail. Co. v. Tucker (1862), 13 C. B. (n. s.) 207. 

If the special Act gives a different remedy, and a complete Comedy, in 
case of works being out of repair, the operation of the Railways Clauses 
Consolidation Act, 184.6 (8 & 0 Viet. e. 20), s. 66, is taken away; but if 
the legislature take away such special remedy, the remedy under the 
generiu Act is revived ( London, Chatham and Dover Rail. Go. v. Wanda- 
worth Board of Works (1873), L. R. 8 C. P. 186). Whefe lifcbility to repair 
is imposed by an Act previous to 1846 the procedure referred to in the text, 
supra,is not available {Taff Vale Rail. Co. v. Domes (1868), 19 L. T. 278) 

(m) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. LI. 
Aa to recovery of peoaltieB, see pp. 734 et aeq., post. 
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Sect. 1. — Rolliruf Stock. 

1390. Every locomotive steam engine which uses coal, or other 
smoke-eiiiilting fuel, must bo so constructed as to consume its own 
smoko, and the company is liable to a penalty of Jl5 a day for 
using on its railway any engine not bo constructed (w). The 
company may be convicted of this offence if an engine is con- 
strucled on the principle of consuming its own smoke but fails to 
do HO as far as practicable on any occasion through default on 
the part of the com])..ny or it.s servant (o). 


Approval oE 
engines by 
company. 


rulftlNful llbC 

ut ('i)gmc.. 


1391 Ko locomotive or other engine, or other description of 
moving powisr, may be brought upon or used on a lailway unless it, 
lias Jitsl U-eii approved of and cei tilled as fit by the company (p), 
and if an engine used on the radwav bec-oines unlit to bo used or 
out of repair, the company may requite it to he removed or may 
forbid its use until it lias been repaired to the company’s satisfac¬ 
tion. Any dill'erence between tlio owners of such engine and tlie 
company must be settled by arbitration (q). 

Any person who bungs or uses upon the lailviay a locomotive 
or other engine, or tiny moving power, without having obtained a 
certilicate of filness from the company, or who, after notice to 
remove such engine fiom the railway, does not remove it from the 


in) Railways (Jlau.soa (^outtolidatjou Act, 1845 (8 9 Vict. c. 20), 8. 114. 

It 18 itiipossible for au engine entirely to consume its own smoko, and tins 
provision is relaxed by that stated in the text, tnfra {London County Council 
V. Great Eastern Railway, [1900] 2 K. B. 312). As to recovery of penalties, 
see pp. 734 etseq., post. 

(o) Regulation oi Railways Act, 1868 (31 & 32 Vict. c. 119), s. 19, which 
provision overrules Manchester, She^cld and Lincolnshire Bail. Co. \ IVood 
(1869), 2 E. & E. 344; and see, further, title Nuisance, Vol. XXI., p. 545. 

(p) The party wishing to run an ‘engine on the railway must give the 
company fourteen days’ notice within which time its* engineer must 
examine and report on the engine; if it is approved, a certificate of fitness 
must be given (Railways Clauses ConsoUdatiou Act, 1845 (8 &; 9 Vict. o. 20), 
s. 115). The oourtK enforce this provision by injunction, notwithstanding 
the fact that railway companies usnally rely upon each other as to the fit¬ 
ness of engines -run, and notwithstanding the fact %hat inspection if 
insisted on may cause inconvenience to traffic, and even where the company 
claiming the nght is merely desirous of impeding the traffic of a competing 
company (Midland Rail. Co. v. Ambergate, Nottingham and Boston and 
Eastern Ju/ncUon Rail. Co. (1863), 10 Hare, 359). 

(g) Railways Clauses Consolidation Act, 1845(8 & 9 Vict. o. 20), s. 115; 
see pp. 716 et seq., post. If the difference arises between two railway com¬ 
panies, the Railway and Canal Commissioners are the arbitrators (Regula¬ 
tion of Railways Act, 1873 (36 & 37 Viot. c. 48), s. 8); see pp. 763 etseq., post. 
Where the N. company objected to au en^e used by the E. company, on 
the groimd that it'Was too wide and too heavy for its line, this difference 
accordingly wa.s referred to the Commissioners, who decided that the 
engine was not unfit (East and West Jimction Ra/U. Co. v, Northampton 
and Banbury Jun<Mon Bail. Co. (1876), 2 Ry. & Gan- Tr. Cas. 293). For 
form of arbitration clauses in an agreement ^ving running powers', see, 
Kneyciopiedia of Foims and Precedents, Vol. XI., p. 155. 



. Part 111.—Kquipment asd Working oi? RailwaVS. 

railway, or who, after notice not to use it on thi railway, uses it 
without having repairs done to the company’s satisfaction, is liable to 
a penalty not exceeding X20, recoverable by the company, and in any 
such case the company may remove the engine from the railway (r). 

1392. Every company must make regulations in writing under 
its common seal as to the construction and condition of carriages 
to be used on its railways. These regulations must apply as well 
to the carriages of the company as to those of other companies or 
persona using the railway, and a copy thereof must be supplied by 
the secretary to any person applying for it («). 

No carriage maybe used on the railway which does not comply in 
construction and condition with these regulations, and any dispute 
between the company and the owner of a carriage as to condition 
or construction must be settled by arbitration {t). If a carriage not 
complying with such regulations is used upon the railw'ay, llie 
owner or person having the charge of it is liable to a penalty not 
exceeding i^lO, recoverable by tlie company; and the company may 
remove such carriage from the railway (a). 

Oxvners of carnages using the railway must suijply the com¬ 
pany W’lth their names and addresses and with particulars of 
the numbers, weights, and gauges of tho vehicles, and, if reijuired 
by the company, they must ji.iint these particulars consjiicuoiisly on 
the carriages, and permit the company at any time to weigh, 
measure, or gauge the carriages (It). If these provisions are not 
complied with, tho company may lefuse to allow the carriages to be 
brought on the railway, or if they are on tho railway, may remove 
tliom (<■}. 

1393. If any carriage using tho raihvay is improperly loaded so 
as to be dangerous to tho traflic, or if any carriage or goods obstruct 
the working of the railway, the company may unload tho carriage 
and remove the carriage or goods so as to prevent collision or 
obstruction, and may detain them till tho exiienso of such unloading, 
removal or detention is fiaid (d), without being liable for any damage 

(r) Railways Clauses Consolidation Act, 1845(8 & 9 Viet. c. 20), s. 110. 
This provision does not affect tho common law right of a company to dis¬ 
train upon an engine damage feasant, tho remedy given being cumulative ; 
therefore, an engine wronglully on the line, or impeding the traflic, may be 
seized and impounded {Amberqate, NoUingham and Boston and Eastern 
Junction Bail. Co. v. Midland Bail. Co. (1853), 2 E. & B. 793). As to the 
nature of this remedy, see title Animals, Vol. I., p]). 379 el seq. As to 
recovery of penalties, see pp. 734 ei seq., post. 

(«) Railways Clauses Consolidation Act, 1845(8 & 9 Viet. c. 20), s. 118. 
There is no statutory limit to the weight of a carriage or to the load which 
may be carried thereon ; see Railway Regulation Act, 1842 (5 & 6 Viet, 
c. 66), 8. 16, Where another company having running powers^ objects that 
such regulations are unreasonable, the burden is upon it to show that 
tli^y ore unreasonable {Bhynmey Rail. Co, v. Taff Vale Bail. Co. (1860), 
20 Beav. 153). 

(<) Railways Clauses Consolidation Act, 1845(8 & 9 Vict. o. 20), s. 117 ; 
see note (a), p- ftOO, ante, • t 

fa) Railways Clauses Consolidation Act, 1846(8 & 9 Vict. o. 20), 119. 

(b) Ibid., s. 120. 

(e) Ibid . 8. 121 
(d) Ibid., 8 122. 
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or loss so caused, provided proper ettre is exercised, and without 
)ieing liable for the safe custody of the carriage or goods unless they 
are wrongfully detained (e). 

1394. The owners of engines and carriages used on the railway * 
are answerable for any trespass or damage done by such engines, 
or by the persons employed by such owners, and such persons may 
be proceeded against for sucli damage or trespass before two justices, 
the owners being liable for any damages not exceeding £50 awarded 
by such justices (/). The owners, however, are entitled, where the 
damage was caused by the misfeasance or negligence of the persons 
employed, by like process to recover from such persons the amount 
of any damage (tj). 

1395. Every railway coinjiany is bound at common law to supply 
vehicles which are sound and suitable for the traffic which it 
contracts to carry; and, unless relieved by contract, the company 
is liable foj’ loss or injury directly arising from breach of 
this duty (/t). 

1396. Every company, exct'pt the Metrc'politan Eailway Company, 
and unless exeinptod by the Board of Trade, must provide smoking 
compartments for each class of passengers in every pjissengcr train 
on which thei'c are more carriages than one of each class (i). 

1397. In every passenger train which travels moio tlian twenty 
miles without stopping, the company must provide and maintain in 
good working order such efficient means of comraunicatioii between 
the passengers and the servants of the company in charge of tho 
train as is approved by tho Board of Trade (A:). Any passenger 
who uses the communication without reasonable and sufficient 
cause is guilty of an olfenco (/). 

1398. The Board of Trade has power to order a company within 
a stated time, and subject to exceptions or modifications, to provide, 
on all passenger trains, brakes whicli must be (1) instantanc'us 
in action and capable of being applied by tho drivei and guards; 
(2) self-applying in the event of an/ failure in the continuity of their 


(f) Railways Cluiisca Consolidation Act, 1846 (8 & 9 Viet. 20), s. 123. 

(/) Ibid., s. 124 

(g) Ibia,, B. 12.'). . 

(A) M‘Manus v. Lancashire and Yorkshire Bail. Co. (1859), 4 H. ilr N. 
827, Ex. Ch. ; sec title Cakkieks, Vol. IV., pp. 36,37, 46. But a company 
is not liable for injury caused by a defect in a truck belonging to it while 
the truck is beuig used by another company {Caledonian Bail. Co. v. Mul- 
hplland, [19^8] A. C. 216), nor is it the duty of a company minutely to 
examine “ foreign ” trucks brought upon its railway {Biohardson v. Great 
Eastern Bail. Co (1876), 1 C. P. 342,C. A.); and see title Negligence, 
Vol. XXL, p. 370, note (c). 

(i) Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 20. 

(k) Ibw., B, 22 AThe company i^ liable to a penalty not exceeding £10 
in case of default {ibid.); and see, further, titles Carbiebs, Vol. IV., 
p 52; Negligence. Vol. XXL, pp. 421, 424, 426. 

(0 Relation of Railways Act. 1868 (31 & 32 Viet. e. 119), a. 22. The 
penalty is a fine not exceeding £6 {ibid.), 



Part 111.— Equipment and Working of Railways. 

Rction; (3) capable of being applied to every vehicle Y'hdl^her carrying 
passengers or not; (4) in regular use in daily working; and (5) of 
durable material and easily maintained and kept in order. In 
^making any such order the Board must have regard to the nature 
and extent of the traffic, and any company or person interested 
must be heard (w). * 

^ A company must make returns to the Board of Trade every 
six months respecting the use of continuous brakes on its 
passenger trains (n); and under statutory powers (o), rules have 
been made regulating the brakes on goods wagons (jj). 


Sect. —Signals and Points. 

1399. The Board of Trade may order a company within a stated 
time, and subject to exceptions or modifications, (1) to adopt the 
block system on all or any of its railways which are open for 
passenger traffic; or (‘2) to provide for the interlocking of points 
and signals on or in connection with such railways. In making any 
such order, the Board must have regard to the nature and oxtent'of 
the traffic, and any company or person interested must bo heard (q). 

1400. On or before the 1.5th February in every year a company 
must, under pain of a penalty, make a full and true return to the 
Board of Trade setting out particulars as to the use on its railways 
of various systems of signalling and the interlocking of points and 
signals, and of other devices and arrangements for avoiding collisions 
between trains (?). 

1401. Explosive fog signals may be kept by a company for use 
on the railway without a licence or without registering the premises 
in which they are kept (s). 


(m) Regulation of Railways Act, 1889 (52 & 63 Viet. c. 57), a. 1. Tlio 
Hoard has made orders under this provision i-clating to individual 
companies. As to raising capital to carry out the Board’s requiroment.s, 
see p. 632, ante. 

(») Railway Returns (Continuous Brakes) Act, 1878 (41 & 42 Viet, 
c. 20), B. 2. The returns must be in the form and contain the particulars 
specified in the Schedule to the Act or as may bo pri'scribed by the Board; 
they must be s^ied by the prescribed officers of the company; and a 
penalty is provided for failing duly to make the returns, or for making 
or being privy to the making of any false statement therein (ibid.); anil 
see Perjury Act, 1911 (1 & 2 Geo. 6, c. 0), s. 6. 

(o) tlndor the Railway Employment (Prevention of Accidents) Act, 
1900 (63 & 64 Viet. c. 27), s. 1 (1); see p. 750, post. 

(p) Prevention of Accidents Rules, 1911 (Stat. R. & O., 1911, p. 381), 

also the Prevention of Accidents Rules, 1902 (Stat. R. & 0. Rev., Vol. XI., 
Railway, p. 9); see p. 751, post. • 

(q) Reg^ation of Railways Act, 1880 (52 & 53 Viet. c. 57), s. 1. Rules 

have been made under this provision applying to individual railway 
companies. * 

(r) Railways Regulation Act (Returns of Signal Arrangements, Work* 
ing etc.), 1873 (36 & 37 Viet. o. 76), s. 4. The Schedules to this Act 
contain the forms in which these returns are made, and also notes to the 
forms which are to be considered as enactments. 

(i) 38 & 39 Viet. c. 17, s. 50; see title Explosives, Vol. XIV., p. 3G4. 
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’ Sect. 3, —Level Crossings. 

1402. At every level crossing over a main road(t) or public carriagd 
road the company must employ proper persons to open and shut thg 
gates; and such gates must be kept constantly closed against the roads 
on both sides of tbo railway (m), except when horses, eattle or vehicles 
are crossing, and must bo closed again as soon as such traffic has 
passed. The Board of Titvde, however, when it thinks it the better 
course with regard to the safety of the public, may order that this 
rule he reversed and that the gates shall bo kept closed against the 
railway except when trains arts jifissing (/r). 

1403. The persons employed by the company to open and shut 
the galea are, before opening them, bound to see that the railway 
is safe for the purpose of crossing, and if they open the gates when 
it is unsafe to cross fch 'v do so at the company’s peril (a). 

1404. Where the railway crosses a road or footpath which is not a 
main or putihc carriage road(/»> there is no duty upon the company 
to jirovide j>ersons to gmird llui cross!ug(e); hot it must do nhat is 


(0 As to the meaning ot “ main ” road, see note ('//), p. C.'jS, ante. 

(w) Aa to tlie duty of tlio oomiiniiy to keep the gates closed against cattle 
straying on the road jis well as against cattle lawfully travelling thereon, 
see note (d), p. 66U, ante. As to the erection of lodges at level crossings, 
see p. 060, ante. 

(w) llailways (Hanses Consolidation Act, 1845 (8 & 9 Viet. o. 20), s. 47 ; 
see also Eaiiway llegulation Act, 1842 (5 & 0 Viet. o. 66), s. 9. The 
person m charge is liable to a penalty of 40*. for every infniigcraent of 
tlieso regulations (Railways Clauses (’onsolidation Act 1845 (8 & 9 Viet, 
c 20), B 47. The company is liable to a penalty not exceeding £20 for 
not appoiniing and keeping a iiropoi pcison to watch the, crossing, and to 
a penahy of £10 a day while the oflcuce coutmues (Railways (Clauses Act, 
1863 (26 & 27 Vict. o. 92), s. 6). A person unreasonably delayed at a level 
crossing by the negligence of the person in charge has a right of action for 
damages against the company {Boyd v. Great ^iotihern Mail. (Jo., [1895] 2 
I. R. 655). As to level crossings, see, further, p. 660, ante ; and see title 
Cahbiers, Vol. IV., p. 49. 

(a) Lunt V. London and North Western Rail. Co. (1866), L. R. 1 B. 
277. It is the duty of the company to keep the gates closed if a train is 
approaching, and the fact that they are open in such circumstances is 
evidence of negligence {North Eastern Rail. Co. {Directors etc.) v. Wanless 
(1874), L. R. 7 H.'L. 12); and see title NeitUIGEnce, Vol. XXI., pp. 422, 
437. 4.39. The fact of the gates being open is an intimation to the public 
that it is safe to cross {ibid. ; Stanley v. London, Brighton and South Coast 
Rail. Oq (1865), Ji. 11. 1, Exch. 21): and this rule applies to foot 
passengers to whom no duty of opening or shutting gates may be due, 
init who see that l,he gates across the line are open (Stapley v. London, 
Brighton and South Coast Rail. Co., supra), A gate must not be opened 
by a member of the public; and whore in the absence of .a servant of the 
company plaiulilf opened a gate himself and was injured in crossing, 
,it was held that the damage was too remote from the negligence of the 
company in not hav mg the servant at his post; the road is onfy a highway 
when tho gates are opened by the company’s servant {Wyatt r. (Lreat 
Western Radi. Co. (1865), 34L. J. (q. n.) 204, followed but questioned by 
Tiord CoLEWuqE, t J., iu B. v. Strange (1889), 16 Cox, C. C. 562 ; but see 
Wyatt v. Cheat Wesleyn Rail. Co., supra, as reported 6 £. & S. 709 ; 11 Jur. 
(k' s.) 826). 

(b) As to the meaning of “ main ” road, see note (p), p. 666, ante, 

(e) Ol4f V. Midland Bail. Co. (1870), L. £. 6 Q. H. 258, explaining 
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reasonably necessary in the circiimstances to provide against danger 
to persons or cattle crossing the railway (d). Where the line is 
^straight, so that there is nothing to obstruct the view, and there are 
no unusual circumstances which add to the danger, the company is 
not bound to take an}' steps for the protection of persons crossing 
the line (e). 

1405- Where a level crossing is an accommodation work ( /) to 
afford the owner or occupier access to land, any person who omits to 


commenting upon Jiilbee v. London, Brighton and South Ooant Rail. Co. 
(1866), 18 C. B. (n. s.) 584 ; see Stubley v. London and North Western Rail. 
Co. (1865), 4 H. & N. 83 ; Walker v. Midland Rail. (Jo, (1866), 14 L. T. 
796; Newman v. London and South'Weslem Rail. (Jo. (1891), 65 J, P, 
375. 

(<i) If the compiiny does anything, not contemplated by the legislature 
when its powers were conferrod, which adds to the danger of ciossing {e.g., 
erecting a bridge which obstructs the view of the railway at the crossing), it 
must do what is reasonable in the circumstances to protect thepnblio trom 
that danger V. Midland Rail. Co. (1870), L. E. 6 Q. B. 258). It may 
bo reasonable in certain circumstances to whistle when a train is approach¬ 
ing a crossing, and the omission to do so may be evidence of negligence 
{James v. Great Western Mail. (Jo. (IF- ,), 36 L. J. (c. p.) 255, n.; Gray 
V. Nmth Rnstem Rail. Co. and Washtruj.on Colliery Co., Tucker and Co. 
V. Same (1883), 48 L. T. 904) ; but thoTO is no positive duty to whistle 
{Newman v. London and South-Western Rati. Co. (1891), 55 J. P. 375). 
Where a footpath crossed on the level and was not protected by any gate 
or stile, so that a child got on the line and was injured, it was held that 
this was evidence ot negligence (ir/ih'rtniA'v (Ureal Western Rail. Co. (1874), 
L. R. 9 Exc.h. 157 : see Patlcinson v. Garstang and Knott End Bail. Co , 
[1910] 1 K. B. 616); and sec fiuther, title Negligence, Vol. XXI., 
pp 424, 425, 435 et seq. Where cattle were frightened in crossing a rail¬ 
way owing to a negligent act on the part of the company, and ran away 
and got injured in another plane, the company was held liable {Sneeshy 
V. Lancashire and Yorkshire Rail. Co. (1876), 1 Q. B. D. 42. C. A.). 

(e) Ellis V. Great West&rn Rail. Co. (1874), L. R. 9 C. P. 651. Ex. Ch. Per¬ 
sons using the crossing must, of course, exercise ordinary care ami cannot 
take advantage of negligence on the part of the company li tiieir injuries are 
duo to their own contributory negligence: see Bavey v. London and South 
Western Rail. Co. (1883), 12 Q. B. 70, C A.; Skelton v. London and North 
Western Bail. Co. (1867), L. R. 2 C. P. 631 ; Wright v. Midland Rail. Co. 
(1884), 51 L. T. 539, reversed (1885), 1 T. L. R. 406, n,, C A.; Brown v 
Great Western Bail. Co. (1885), 52 L. T 622 ; Curtin v. (jreal Southern and 
Western Rail. Co. of Ireland (1887), 22 L. R. Ir. 219; and as to con¬ 
tributory negligence generally, 8f;e title Negligence, Vol. XXL, pp. 445 et 
seq. In Wakdin v. London and South Western Rail. Co. (1880), 12 App. 
Cas. 41. the company employed a watchman by day, but not at night, at 
a footpath crossing provided with hand-gates ; the body of a man who had 
been run over by a train was found on the lino one morning ; there was no 
evidence as to the cause of the accident, hut nothing of a special nature had 
been done during the night by the trams on the line to warn jic-rsons crossing; 
it was held thait there was no evidence of negligence on the part of the corti- 

S . See also Barrettv. Midland Rail. Co. (1858), 1 F. & P- 3^1 ; Rog ers v. 

vney Bail. Co. (1872), 26 L. T. 879; Dublin, Wtekhw, and Wexford 
Rail. Co. V. Slattery (1878), 3 App. Ca.s. 1165 ; Smith v South Eastern Rail. 
Co., [1896] 1 Q. B. 178, C. A. ; and as to the responsibility of a company 
when it expressly or impliedly allows the public to cross the line where 
there is no right of way, see title Carkiers, Vol. IV., 4 ». 40- As to proof of 
negligence, see, generally, title Negligence, Vol. XXI , pp. 435 el eeg. Aa 
to the power of a railway company to dedicate to the public a right of 
way over that railway, see Great Central Railway v. Bulby-wvlh-Tlexthorjye 
,Vrban Distriet CmncU, [1912] 2 Ch. 110 

(/) As to accommodation works, see p. 660 et seq., ante. 
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ehut and fasten {he gate as soon as he and the carriage or animals 
under his care have passed through commits an offence {g). 

1406. When the railway crosses a main road(/t) on the level* 
adjoining a station, all trains must slacken their speed before reaching 
the crossing, and must not pass over it at a greater speed than four 
miles an hour(i). No shunting may take place over any level crossing 
over a main road (/t) or public carriage road, nor may any rolling 
stock stand on such crossing (A). 

The Board of Trade has power from time to time to make 
regulations with regard to any such crossing and the speed at 
which trains may pass over the same, and any disregard of such 
regulations is an offence (f). 

Apart from such regulations, however, the company is bound to 
conduct its traffic with due care so as not to injure persons or 
property on the highway (/«)• 


Sect. 4.— Movable Bridges. 

1407. Where a company has construel jd a bridge over navigable 
water with an opening span, it may not detain any vessel at the 
bridge longer than is necessary for allowing any engine or train 


{g) Railways Clause.^ Consolitlaiion Act, 184.'5 (8 & U Viet. o. 20), s. 7.'5. 
Tliii penalty is a line not exceeding 40s. {ibid.; see also ibid., s. 68; p. 670, 
nnie). As the company has to keep the gate in repair, the fact that the 
catch of a gate is out of repair to the knowledge of the coniparry and rem.aiiis 
nnreTnedied is evidence of negligence on tho ooiiipany’s part {Brooks v. 
London and North Western Eutl, Vo. (1884), 33 W R. 167); and see title 
Neglioesce, Vol. XXI, p. 437. A liccuee to cross a railway by a private 
path does not iucludo a licence to cross when trucks are on the railway, 
anti it is not the duty of a company to warn persons against crossing wlnsii 
trucks are on tlie line {Fiewh v. Hills Plymouth Co. (1908), 24 T. L. R. 644). 
(A) As to tho meaning of •* main road,” see note (p), p. 6.'i5, ante. 

(i) Railways Clauses Consolidation Act, 184.5 (8 & 9 Viet. c. 20), s. 48. 
It is immiitei'ial whether the fact that the company disregards this 'ule 
causes any public injury or not; on tho informatioa of the Attorney- 
General tho court will restrain the company from any infringement of 
the rule irrespective of any consequence of such infringement {A.-G. v. 
London and North ^Yestem Railway, [1900] 1 Q. R. 78, C. A,). 

(A) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 6. 

(1) Ibid., B. 6; Railways Clauses Consolidation Act, 1845 (8 & 9 Viet, 
c. 20), 8. 48. The Railways Clauses Act, 1863 (26 & 27 Viet. o. 92), s. 6, and 
the Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 47 (see 
pp. 622,623, ante), must he read together. Tho offence applies to any main 
road (see note (p), p 655, ante) or public carriage road, and is not limited 
to such roads as aio speciflcally mentioned in the special Act. The fact 
that a road is described on the deposited plan as an “ occupation road " 
does not prevent it from being in fact a public carriage road {R. v. Longe 
(1897), 66 L. J. (Q. B ) 278). As to penalty, see note (e), p. 660, ante. 

; (m) Thus, where an engine blew off steam near a crossing so as to frighten 
hoTsea waiting to pass over, it was held that there was evidence of action* 
able negligence on tlic part of the company {Manchester, South Junction 
<md Altrincham Rati'. Vo. v. Fullarlon (1863), 14 C. B. (N. s._) 54); but, 
when the wrongful act or negligence of a stranger is the effective cause of 
the injury, the company is not liable for damages merely because its 
ne^^ence contributed to the injury {MeVowall v. Great Western RaH- 
way, [1903] 2 K. B. 331, C. A., reversing S. C. [1902] 1 K. B. 618); and* 
•ee, further, title ^NkQLiGENCE, Vol. SXf., pp. 378 et aeq. 
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approaching on tho railway to croBH tlio bridge anS for opening tho Skst. 4. 
bridge ; and the company is bound to obey any regulations made by Movable 
the Board of Trade for the use of such bridge. (The company is Bridges, 
'liable, without prejudice to any other remedy which any person may 
have against it, to a penalty not exceeding X‘2() for delaying any 
vessel longer than the i)erit>d j)rescribed, or for disobeying any such 
regulations (n). 

Sbct. 5.— Electric Tiaction. 

1408. In order to facilitato the introduction and use of electrical Orders by 
power on railways upon which such power cannot be used under 
special Acts, the Board of Trade, upon the application of a 
railw'ay company, may make orders for all or any of tho following 
purposes :—(1) authorising a company to use electricity in addition to, 

or substitution for, steam ; (*2) authorising the company to constfuct 
tho necessary generating stations and other works on its own 
lauds; (fl) authorising tho company to make agreements for the 
supply of electrical power and plant (o); (4) sanctioning any mndiii- 
cation of any working agreement between companies made necessflry 
by the introduction of cloctric traction; (5) authorising the com¬ 
pany to subscribe to any electrical undertaking which will facilitate 
the supply of power to the ooinpany; ((i) .securing the safety of the 
public; (7) authorising tho issue of now capital (p) for tho purpose of 
introducing electrical traction; (8) any other mattiu's ancillary to 
the objects of the order and expedient for carrying those objects 
into effect (g). 

1409. Any such order made by tho Board of Trade has effect as vvhen 
if it were an Act of Bailianieiit (r) ; hut any such order authorising 

the acquisition of land, otherwise than by agreement, required for necessary, 
the purpose of the order must be conlinned by Act of Parliament (s). 

1410. The Board of Trade has under its iiowers (0 made lules (w) lluics ami 
regulating tho notices and advertisements which must be given by leguiatioag. 
.my company applying for an order, the deposit to bo mado by such 
company, the jilans and books of roforence to he prepared, and other 

(n) Railways ('lauses Act, 1863 (26 &: 27 Viet. c. 92), s. 15. A company 
is not bound to open such a bridge for a bargo with a mast so constructed 
as to be easily lowered; and refusing to open for such a vessel is nut 
detention within this provision {West Lancashtre Rail. Co v. Iddon (1883), 

49 L. T. 600) 

(o) Aa to agreements between railw'ay or canal companies and loc.al 

authorities or companies for the supply of electricity for the purposes ol 
traction, see the Electric Lighting Act, 1909 (9 Edw. 7, c. 34); and see 
title Electric Lighting an© Power, Vol. XII, pp. 551, 605. As to the 
effect of the elcctriffcation of a railway upon a company which has run¬ 
ning powers over that raihvay, seo Me Great Western Mail. Co. and 
Metropolitan Matl Co. U910), 14 Ry. & Can. Tr. Cas. 176. • 

(p) See also pp. 632, 633, ante. 

Iq) Railways (Electrical Power) Act, 1903 (3 Edw. 7, c. 30), s. 1 (1). 

ThS Act does not affect any powers which a company may have indepen¬ 
dently of it (ibid., s. 6). 

(r) Ibid., 8. 1 (2). • • 

(8) Ibid., s. 2. 

(() I.e., the powers conferred upon it by ibid,, s. 5. 

(u) These rues are dated 17th February, 1904 (Stat. R. & 0., 1901, 
p. 613). 
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jualLors. Before uiii’ i'.ig an order the Board miiat be satisfied that 
the notices required Ijy the rules liave been given, and it must hear 
and consider any objections made to the granting of an order (v). 
'I’he Board may also, if it thinks fit, hold a local inquiry (a). * 

1411. Tlie Board of Trade, witli the concurrence of the Treasury, 
may appoint persons, at remuneration, to carry out the above- 
mentioned provisions (b), and may fix the fees payable in respect of 
proceedings (c). 

Skct. C .—DanfirHiiis 'rnru. 

1412. Tf any tree standing near the railway is in danger of falling 
on tlie lino so as to obstruct the traffic, the company may, on com¬ 
plaint, ohtam an order from two justices that tho tree be removed 
or otherwise dealt with, and tlie justices may award compensation to 
the owner of such tree id). 

Skci’. 7.— Iti’fn'iilniii'nts /or VananKii'i’s. 
iSi ji-Skot. 1 .—lief rcjthmi id llmniui 

1413. AYhere intoxicating liquors are sold in a railway company’s 
refreshment rooms, such rooms require a justice’s licence as well as 
an excise licence (r). 

Such rooms are privileged as to tho hours of c1o.iiijg C/"); and 
liquor may be sold at any time to poisons arriving at, or departing 
from, a station (ej). 

Pub-Skct. 2 .—Ilestanraid (farn. 

1414. A. railway company requires no justices’ licence for tho sale 
of intoxicating liquors in a lestaurant car, hut must take out 
annually an excise licence for which a duty of A,‘l is payable in resiioct 
of each ciir(/<). 


(v) llailways (Electrical Power) Act, 190.’$ (3 Edw'. 7, c. 30), b. 3 {!'. 

(a) Ihifl., B. 3 (2). Tho Board o£ Trade Arbitrations, etc. Act, i874 
(37 & 38 Viet c. 40) (SCO p. 739, <poRt)^ applie.s to any such inquiry aa if it 
were held as an application under a special Act (Railways (Elootrical 
Power) Act, 1903 (3 lidw. 7, c. 30), s. 3 (2) ). 

(ft) See p. 097, avte. 

(c) Railways (Eleclrical Power) Act, 1903 (3 Edw, 7, c 30), s. 4. 

(d) Regulation ol Railways Act, 1868 (31 & 32 Viet, o, 119), s. 24. 

(«) As to the licensing of premises, see title iNTOXiCAiiNa Liquors, 
Vol. XVllI., pp. 1 et seq. For form of agreement to let a refreshment 
room, see Encyclopaidia of Forms and Precedents, Vol. XI., pp, 199 
et seq. 

, if) See title Intoxicating Liquors, Vol. XVIII., p. 95. Such rooms 
are also ekempt Irom the statutory requirements as to annual value; 
see ibid., p. 60. As to tho rate of charge thereon for compensation pur¬ 
poses, see ibid., pp. 71, 72. As to tho interest of a licensing justice in 
a company which is a retailer of intoxicating liquor, see ibid., p. 53. 

{q) See WtUiams v. Mardonald, [1899] 2 Q. B. 308; Fisher v. Lfoward 
(1864), 34 L. JT. (h. c.) 42; title Intoxicating Liquors, Vol. XVIII., 
p. 96. 

(A) Finance (1909-1910) Act, 1910 (10 Edw. 7, c. «>, Sched. I. (E); 
see tui-ther title Intoxicating Liquors, Vol. XVIII., P- 106, and •Urid,', 
note(j). 
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Sect. 8. — 7'he Pvblic Service. 

SuH'Secx Royal Foriea and Polire. 

1415. Every railway company is bound, on a proper demand Arrangements 
being made, to make arrangements on any occasion of the public ^ made 
, service for the conveyance of members of the navy, army, or police, company^ 
all of whom in regard to this obligation are callecl “ the forces ” (i). on proper 
These include (1) any of the officers or men of the Royal Navy or demand, 
naval volunteers, and any other officers or im-n under the Admiralty; 

(2) any of the officers or men in the Army, whether regular, reserve, 
or auxiliary, who are subject to military law; and (3) any officers 
or men of a police force (A). 

The demand is made by the production of a route duly signed. How demand 
in the case of the military forces as prescribed by statute (f); in wniade. 
the ease of th(% naval forces, by a person authorised in that behalf 
by the Admiralty; in the case of the police forces, by a person 
authorised m that bithnlf by the police authority (la); or, in any 
case, by a iierson authorised by a Secretary of State (n)- 


Sect. 8. 

The Fublio 
Service. 


1416. On the production of such a route, the railway company is 
bound to provide conveyanco for the force,s named, together with 
their personal luggage, and their public l)aggage, stores, arms, aniniii- 
nition and other goods (<>). The terms upon wliieh these services 
are to he rendei'etl by a company in respect of the forces are siicJi 
as may be agreed upon between the company and the Admiralty, 
AVar Office, or iiolico autlionty, as the, case may be. Failing such 
agreement, certain fares and rates are ilxed, for which the company 
must carry ; but they arc not obliged to carry explosives except on 
agreed term.s (p). 


Nature of 
services to Iw 
icadetod by 
company. 


1417. AVheri Ilia Majesty in Council do'dare-s that an einorgoncy Possession of 

—----- I ail way in 

(i) Cheap Trains Act, 1883 (46 & 47 Viet. c. 34), s. 6 This Act Iniermimy!**** 
(applied .to the Territorial Force by Order in Council, 19th March, 1908) 
repeals the Railway Rcgiilaljoii Act, 1842 (6 & 6 Vict. c. 55), s 20; the 
Railways Reguhation Act, 1844 (7 & 8 Vict. c. 86), a. 12 ; and tho Naval 
Enlistment Act, 1853 (16 & 17 Vict. c. 69), s. 18, except as regards Ireland, 
and except as regards any iailw.iy company which loses the benefit of this 
Act through failing to comply with an order of the hoard of 'I’railo to pro¬ 
vide workmen’s trains; see Cheap Trains Act, 1883 (46 & 47 Vict. c. 34), 

B. 10 ; and see p. 747, post. 

(k) Cheap Trains Act, 1883 (46 & 47 Vict. c. 34), s. 6 (1); see title 
Royal Forces. A police oilicer appointed by the local authority as 
inspector of weights and measures is not entitled, when travelling as such 
inspector, to the benefit of this provision (Spencer v. Lancoshire and York¬ 
shire EaStoa^ [I898J 1 Q. R. 643). As to the police, see title Police, 

Vol. XXII, pp. 401 et seq. 

(t) l.e., the Army Act (44 & 45 Vict. c. 58), s. 103; see title Royal 
Forces. 

(m) The term “police authority ’’ means the Home Secretary or quarter 
sessions, watch committee, police committee, police commissioners, or 
other authority having the management of a police force* (Cheap Trains 
Act. 1883 (46 & 47 Vict. c. 34), s. 8). 

(n) Ibid,, B. 6 (2). 

to ) Ibid .. 8. 6 (1). 

\p) Ibid. For the fares and rates, sec ibid., s. 0. For the definition of 
fare, tee note (m), p. 639, anfa, Aa to the exemption from passenger duty. 
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hfis nriseii, the Government may take posseesion of the whole or any 
part of any railway in the United Kingdom, or the plant and rolling 
stock of any such railway (q). The company whose property is so* 
taken possession of is entitled to compensation, which is to be 
determined by arbitration (a), failing agreement (h). * 

In case of einei’geucy, also, traffic for naval and military purposes 
may he rrquired to be given precedence of all other traffic on a 
railway (c). 

SL'ii-yKCT. '2.—Muila. 

1418. Every railway company wlien so required by the Postmaster- 
General must make arrangements for the carriage of the mails, either 
by ordinary or by special trains, and eith(>r in vehicles supplied by the 
company or by the Pv^stinastor-Goneral as required (d). The re¬ 
muneration of the coinjiany for such services is determined, in 
ilefault of agrocmruit, by arbitr.ition, or, at the instance of cither 
party, by the Railway and Canal Commissioners (c). 

Srct. 9.— Si’ftlcmevt oj DUjiutes. 

1419. Any dispute which, by the Railways Clauses Cou.solidation 
Act, 184.5 (/), or the special Act of tJio company, is authorised or 
directed to lie settled by arbitration, must bo referred to arbitration 
according to the jirovisions of the lirst-racntioned Act, which are 
almost identical with the corresponding provisions of the Lands 
t]lau 808 Consolid.'ition Act, 181,5 ( 17 ), except as to costs (/O- All 
costs of any such arbitration are, unless otherwise provided, in 
the discrolion of Iho arbitrators (».). 


Bpo p. 63!), anie. As to the caniage of explosives, see titles CAKiiiKns, 
Vol. IV\, p. 27 ; Explosives, Vol. XIV., pp. 383 et seq. 

(q) See, further, title Hoyal Foiicns. 

(a) Under the Lands Clauses Consolidation Act, 184.5 (8 & 9 Vict. o 18); 

ece title CoMPUL.soRy Purcuase of Lajid and Compensation, Vol. TL, 
pp. 70 et sea. ^ 

(b) Regulation of the Forces Act, 1871 (34 & 35 Vict. c. 80), b. 16 ; see 
title Royal Forces. 


(c) National Defence Act, 1888 (51 & 52 Vict. c. 31), s. 4; see title 
liOYAL Forces. 

(d) See the Railways (Conveyance of Mails) Act, 1838 (1 & 2 Vict. c. 98); 
the Railway Regulation Act,” 1844 (7 & 8 Vict. c. S5), s. 11 ; the Post Office 
(Duties) Act, 1847 (10 & 11 Vict. c. 85), s. 16 ; the Regulation of Railways 
Act, 1868 (31 & 32 V'ict. c. 110), ss. 36, 37 ; the Regulation of Railways 
Act, 1873 (36 & 37 Vict. c. 48), ss. 18— 20 ; and the Conveyance of Mails 
Act, 1893 (56 & 67 Vict. 0 . 38); and see titles Carriers, Vol. IV., pp. 70, 
71 ; Post Office, Vol. XXII., pp. e."?!— 654. 

' (e) Railways (Conveyance of Mails) Act, 1838 (1 & 2 Vict. c. 98), ss. 6,16 ; 
Regulation of Raih^uys Act, 1873 (36 & 37 Vict. c. 48), s. 19 ; Conveyance 
of Mails Act, 1893 (56 & 57 Vict. c. 38), s. 1. 

(/) 8 & 9 Vict. c 20. 

(q) 8 & 9 Vioti. & 18, ss. 26 — 37. For these provisions, see title Com¬ 
pulsory Purchase of Land and Compensation, Vol. VI., pp. 78 
et seq. 

(h) Railways Clauses ConsoUdation Act, 1846 (8 & 6 Vict. 0 . 20), 89- 126 


»-137. 


(i) Ibid., 8. 135i 



Taut IV.- Arhamgbmknts between Railway Companies. 

! 

Part IV.—Arrangements Between Railway 

Companies. 

Si'XT. 1 .—Iltmning Potrers. 

1420. A )iiihvay company may contract any other company, 
being ttie owners or Ioss(H's or in possession of any railway, for the 
passage over the railway of eitlier company of engines, wagons or 
ciDiiages belonging to the other company, in consideration of the 
payment of such tolls and under such restrictions and conditions as 
may be mutually agreed; and for this purpose they may agree for 
the division or aiiiiortionmont of the tolls taken upon their respec¬ 
tive railways (/j). An agreement by which one company is to have 
power to run over and use the line of another in consideration of an 
apportiniimeiit of lliiough rales is such an agreement as is contem- 
))Iated(/). A railway company need not be carriers over its dwn 
railway (wi), and although it cannot di'legate its powers, it mayinahe 
ail agreeim'iit by which anothor company is allowed to run over its 
hue, to use all its offices, stations, and siding.^ and in efl'eet to 
conduct the whole traffic in eoii.sideratioii of receiving a portion of 
ihe tolls, provided such agreement doi's not confer nn the other 
company excliisivo iioweis or forbid agreeiiionlia with any third com- 
liany(a). Such an agreement is not to be considered to be in 
('lli'ct a lease of the. railway (o'', and is good even though the owning 
comiiany contomplates not using the lino itself at all, provided it 
does not pm port to surrender its pow’ers (/i). 

(/t) Railw'ays Clauses Consolidation Act, 1845 (8 & 9 Viet. r. 20). s. 87. 
For form of agreement giving running pow'era to one railway eompaiiy 
over the line of another, see Encyclopajdia of ForiiiH and Preoedente, 
Vol. XL, pp. 149 et seq. A railway company may agree to pay tolls to a 
dock company for the nse of the dock, not only on goods shipped at that 
dock, but also on goods shipped af. other docks in connection with the 
railway (Ta^ Vale Hail. Vo. (Directors, etc.) v. Maermbb (1873), L. Jl. 6 
i£. L. 169). As to working arrangements between companies, see p. 703, 
post. 

(1) Ltanflly Hailway and Docla Co. v. London and North Western Hail. Co. 
(1875), Ij. It 7 JI. I.. 550. The object of the Act is to enable the trams of 
one company to run over the lines of another (Simpson v. Dennison (1852), 
10 Hare, 51). As to through rates, see title Caiikiers, Vol. IV., pp. 72 
et seq. 

(to) Shrewsbury and Birmingham Hail. Co. v. London and North Western 
Hail. Co. (1851), 17 Q. B. 652 ; Lancaster and Carlisle Rail. Co v. London 
a/nd North Western Kail, Co. (1856), 2 K. & J. 293; Jfme v. Jjondon and 
North Western Bail. Co. (1861), 2 John. & H. 80; Midland Kail. Co. v. Great 
Western Kaii. Co. (1873), 8 Ch. App. 841; and see p. 629, ant». 

(n) Midland Rail. Co. v. Great Western Kail. Co,, supra. Such an agree¬ 
ment for running powers is no bar to similar agreements with other com¬ 
panies (Great Northern Kail. Co. v. Manehester, Sheffield and Line.olnshir« 
Bail. Co. (1861), 5 L. T. 667). 

(o) Midland Bail. Go. v. Great Western Kail. Co., supfa. * If an agreement 
is in effect a lease of the railway, and is made without staitutory authority, 
it is uUra vires ; see Beman v. Kufford (1851), 1 Sim. (n. s.) 550); and, 
generally, see p. 628, ante. 

• (p) Llanelly Baiiieay and Dock Co. v. London and North Western 
Km, Oo. (1875), L- R- 7 H- L. 550: Charlton y. Newcastle and Carlisle 
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142L The consideration for an agreement giving running powers 
must be a share in the tolls (q); hence, an agreement to pay the 
owning company such a sum as will enable it to pay a certain ' 
dividend on its stock is ultra vires (r). 

1422. Where there is a valid agreement for running powers by 
one company over tlie line of another, and the first company is 
amalgamated with a third company, the amalgamated company is 
entitled to the benefit of the agreement; but only to the same 
extent and subject to the same conditions as existed prior to 
amalgamation («). 

1423. An agreement for running powers is presumed to be perma¬ 
nent and irrevocable in the absence of any specific agreement as to 
its torniination (a). 

1424. A company with powers to run over the line of another must 
observe all reasonable rules for regulating the traffic made b,y the 
owning company (/)). Whore two com])nnios cannot agree as to the 
mode of usor of a station ni which each has rights, the court may 
interfere and make regulations, but will not readily do so(c’). 

1425. Nothing in any contract for running powers may alter or 
affect tho charges payable for carriage, and all peraon.s are entitled 
to the benefit of the railways on the samo terms as if no such 
contract had been made(<f). 


liail. Co. and Norlh-EoKiern Kail. Co. (1859), 6 Jut. (n S.) 1096; and bco 
pp. 629, ante, 703 et eeq., 'poet. 

(q) So© Itailways Clausos Consolidation Act, 184.5 (8 & 9 Viet. c. 20), 
B. 87. An agreement by wdiioli one company contracts to w'ork tbe line 
of another, and all re.ccipts are paid mto a common fund and then divided 
in agreed proportions, is illegal unless it is made under statutory powers. 

(r) Siw/pson v. Dennison (1852), 10 Hare, 61. But an agreement by 
which the company obtaining running powers undertook to pay tolls on ^ 
graduated system, so that, if less than a «iertain amount of traffin were 
carried over the line, liigher tolls should be paid, so as to al'ow the owning 
company to pay certain dividends, was held to be good {Great Northern 
Kail. Co. V. South Yorkshire and Kioer Dun Bail. Co. (1854), 9 Exch. 642) 

(«) Great Central Railway v. Midland Railway, [1912J 1 Ch. 206, C. A. 
Where two companies are the joint owners of a station and railway, and 
one makes an unauthorised and illegal agreement with a third company, 
it cannot ,bnn^ trail!c from that company's railway into the joint station 
or over the joint railway {London, Brighion and South Coast Bail. Co. v. 
London and South Western Bail. Co. (1858), 5 Jut. (n. s.) 801). 

(o) Llanelly Railway and Dock Co. v, London and North Western Bail. 
Co. (1875), L. B. 7 if. L. 560 ; Great Northern Bail. Co. v. Manchester, 
Sheffield and Linoolnshire Bail. Co. (1851), 6 De G. & Sm. 138. 

(b) Bhymney Bail. Co. v. Taff Vale Bail. Co. (1860), 29 Beav. 163. As 
to the edect of the electrification of a railway upon a company which has 
running powers over that railway, see Be Great Western Bail. Co. and 
Melropohtan Bail. Co. (1910), 14 Ry. & Can. Gas. 176. 

(c) Shrewsbury ami Birmingham Bail. Co. v. Stour Valley Bail. Co. (1852), 
2 De G. M. & Gf 8CV}, C. A. 

(d) Railways Clauses Consolidation Act, 1845 (8 & 9 Yiot. c. 20), s. 88. 
A company which has not got running powers cannot be eompelled to run 
trams to an exchange station in order to take up through traffic {London 
and India Docks Co. v. Great Eastern RaU- Co, and Midlaw Bad, Qg, (I904)t 
30 T. h. B. 371. C.A. 
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Sect. 2. —Working Agrermentx. 

, 1426. No railway company has power to enter iuto any agree¬ 

ment with another coinpanv in respect to tho working of its railway 
unless it is authorised to do so by its special Act or by a general 
Act (c). 

A company may not without authority delegate by agreement the 
powers given it ))y Parliament (./), and tlio court will restrain a 
company by injunction from so delogatmg its powers (7), and 
will refuse to grant specific periormance of any agreement which is 
intended to eflect such delegation {k). The court will also refuse to 
enforce any agreement which is unfair to tho shareholders of one of 
tho agreeing companies (i). An agreement made botwoen two com¬ 
panies for the purpose of avoiding comjietition between them is not, 
however, contrary to public policy, and tho companies will not 011 
such grounds be |■(istrained from acting iijion such agreement (h ); 
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(e) Shrewsbuif/ nnd Birmingham Bail. Co. (Dirertom, etc.) v. London*and 
North Western Bail. Vo. (Directors, etc.) (1857), 6 H. L. Cas. 113, per Lord 
Cba^iworth, L. C. 

(/) Jieman v. Rnfford (1851), 1 Sun. (n. s ) 550 ; Winrh v. Birkenhead, 
Lancashire and Cheshire Juwlion Bail, f'o, (1852), 5 Do G. A .Sm 562; 
and see p. 629, ante But it appears lliat the court now takes a view 
much more favourable to agrccniciits between coinpauics than it did at 
the time wlieii these cases were decided , see Midland Bail. Co. v. Orcai 
Western Bail. Co (1873), 8 Ch. App. 841 , Llanelly Bailway and Dock Co. 
V. London and North Western Bail. Co. (1875), L. 11. 7 II. L. 650. Certain 
working agreements also are now expressly authorised by the llailw'ays 
Clauses Act, 1863 (26 & 27 Vict. c. 92), s. 22: see p 704, post; hence 
cases decided before 1864 are not reliable when it is desired to apply them 
to similar facts. In Winch v. Birkenhead, Lancashire and Cheshire Junction 
Bail. Co., supra, it avjis held that it is illegal delegation for one company to 
agree with another entirely to work a portion of its railway and to hand 
over to it all its projicrty and plant Whether a company may agree 
with contractors to work a line for a time for an agreed remuneration 
has been doubted {Johnson v. Shrewsbury and Birmingham Bail. Co. (1853), 
3 De G. M. & G. 914, C. A.‘; see (Beat Northern Bail. Co. v. Eastern 
Counties Bail. Co. (1851), 9 Haro, 306) Tho real point frequently seems 
to be wliothor a company has completely parteil ivith tho control of its 
railway. 

(g) Beman v. Bufford, supra ; Winch v. Birkenhead, Lancashire and 
Cheshire Junction Rail. Co., supra. No injunction against acting upon an 
agreement will be granted unless it is quite clear that the agreement is 
illegal {South Yorkshire Railway and River Dun Co. v. Great Northern Bail. 
Co. (18.53), 3 De G. M. & G. 676, C. A.); and see title Tb junction, 
Vol. XVIJ., p. 218 

(A) (Lreat Northern BaU. Co. V. Eastern Counties Bail. Co. (1851), 9 Hare, 

306 . 

(t) Shrewsbury and Birmingham Bail. Co. v. London and N orth Western 
Bofl. Co. (1853), 4 De G. M. & G. 115, C. A. 

(jfc) Hare v. London and North Western Bail. Co. (1861), 2 John. & II. 
80. Thus, an agreement between two companies not to compete on one 
portion pf-railway is not ill^al {Shrewsbury and Birming^m BaU. Co, v. 
iMndQn (fnd North Western Bail. Co. (1851), 17 Q. B. 652); although the 
(mbttAtipd by a company of the whole of the tolls arising /rom the working 
of one portion of the railway is iyegal {Shrewsbury and Birmingham Bail. 
Co. V, London and NortJi Western Bail. Co. (1853), 4 De G. M. & G. 116, 
C. A.) ; and so is an agreement by a company for the regulation in the 
iutnre of the traffic on a line which it has not yet got powers t-o construct 
{Midland BaU. Ca. ▼. London and North Western Bail. Co. (1866), L. li. 2 
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nor will a company bo restrained from acting upon an agreement 
to apply to Parliament for power to enter into an agreement (Z); 
although it may be restrained from spending the funds of the com-, 
pany in so applying (rn). Where a company agrees not to apply to 
Parliament, the couii will probably refuse an injunction restraining 
it from so doing, though the court has power to grunt such an 
injunction (n). 

1427 . "Where two or more companies are authorised by a special 
Act, pussed after the ‘28th July, 1803, and ineori>orating the Railways 
Clausiis Act, 1803(o), Part 111., to agree among themselve.s with 
respect to (1) the mainteniince ( p) and management of their rail¬ 
ways or works, or any part of any of their railwa^ys or works; 
(‘2) the use and working of, and conveyance of tr.iilic {<{) upon, 
their railways or any part thereof; or (3) the li.xing, collecting 
and apportionment of the tolls, rates, cliarges, receipts ami 
revenues (/•) .uising from trallic; such agreement must not in any 
manner allect the Lolls, rates or charges which any of the companies 
are authorised to demand and receive ifom any person or otlnir 
comjiany ; and such poison or other company is entitled, notwith- 
slanding the agroeniont, to tlie use and benefit of such rtiilwavs on 
the sumo terms and conditions as if the agroeniont had never been 
made {s). 


Eq. 624); and a mortgage by a company of its undertaking without the 
authority o’t Parliament is ultra vires {South Yorkshire Railway and River 
Dun Co. V. Great Noithem Rail. Co. (1863), 3 Do G. M. & G. 670, C. A ). 

(l) Winch V. Birkenhead, Lancashire and Cheshire Junction Rail. Co. 
(1852), 6 Do G. & Sm. 662. 

(m) Simpson v. Dennison (1852), 10 Haro, 61 ; and seop. 629, ante. 

{n) Lancaster and Carlisle Rail. Co. v. London and North Western Rail. 

Co. (1862), 2 K. & J. 293 Whether such agrecineut is not contrary to 
public policy is doubtful {ibid.; and see noto (s), p. 629, ante). 

(o) 26 & 27 Viet c. 02. The date mentioned is the date of the pas.sing 
of the Act 

(p) An agreomont to “ maintain ” may involve an obligation to exji*'ud 
capital in making good defects of construction {North Eastern Rail, Co. v. 
Sca/rhorough and Whitby Rail. Co. (1894), 8 Rj. & Can. Tr. Cas. 157). 
Under power to “ maintain.” a company may carry out any reasonable 
improvements of the railway {Sevenoaks, Maidstone, and Tunbridge Rail. 
Co. V. London, Chatham aild Dover Rail. Co. (1879), 11 Ch. D. 625). 

(q) Where two companies by agreement gave mutual running powers 
over their railways provided, that local traffic should be respected, it was 
held that the term “ local traffic ” meant the traffic between two atatious 
on the same railway {Midland Rail. Co. v. Manchester, Sheffield and 
Lincolnshire Rail. Co (1870), 22 L. T. 601). 

(r) Where two companies have power to enter into an agreement for the 
use and working ol each other’s railways, they cannot under such powers 
make an agreement which provides for a complete pooling of their entire 
traffic {Re Great Northern Rail. Co. and Great Central Rail. Co.'s Joint 
Applieation (1908), 24 T. L. R. 417). 

(«) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 22. When such 
special Act as is referred to in the text, supra, authorises such an agree¬ 
ment between a bomfpany and a person who is the proprietor of a railway, 
the provisions contaiued in this provision apply, mutatis mutandis, to such 
^-eement (ibid., s. 28). As to obtaining powers to enter into such work¬ 
ing agreements by cei-tiflcate of the Board of Trade, see pp. 636 et seq., 
ante. For form of agreement for the working of an undertaking of oii« 
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1428 - Except in so fjir as the terms of any such ^agreement are 2 . 

anthorised by any general Act, such agreement can have no opera- Working 
Ijpn until it is sanctioned by the shareholders of each of the Agree- 
coinpanics parties thereto (t). me^s. 

Jhjfore the companies enter into any such agreement, public Condihons 
notice of their intention so to do must bo given by advortisonient; r>rece»lent, 
^*iind the notice must state within what time or in what manner any . 

jHU’Kon «»■ company aggrieved by the agreement, and desiring to .... 

(>l)j(5ct thereto, may bring his objection before the Railway and Canal of share**^” 
Commissioners ( h ). holders; 

The agreement has no operation until it is approved by the (n-) Notice; 
Railway and Canal Commissioners, and the Commissioners may (iii.) Approval 
not apiirovo of it unless they arc satisfied that it has received the Commis- 
required sanction of tho shareholders in the companies concerned (a). 

1429 . 'I’ho cornpanii's which are parties to such an agreement .Joint com- 
nuiy appoint a joint committee composed of directors from each 
company, to whom may bo delegated such powers of the severq,! 
companies as the companies think necessary for carrying the 
agreement into effect (6). 


1430. Any such agreement may he revised and modified in the Revision of 
interests of tire public by tho Railway and Canal Commissioners (c), 

-tuissioners, 

lailway company by another, boo Enoyclopaidia of Forma and Prccedenls, 

V 0 I XI , pp. lf>(> et seq 

(/) llailw'ays Claiise.s Act, 1863 (2fi & 27 Viet. c. 02), s. 23 The agree- 
ment must be sanctioned liy such proportion of tho vote.8 of the sharu- 
lioldcrs as is prescribed by the special Act, or, failing such provision, by 
fhroe-fifths. 'J'lio sanction mu.st be, given at a general meeting specially 
convened by <*ircular for the purpose, and also by advertisement in news- 
l*ap('is once at least in each ol six consecutive weeks, the last being 
published not less than seven d-ays before the meeting (tbid.) ; see, further, 
llllc COAII’ANIES, Vol. V., p. 718. 

(U) Railways Clauses Act, 1863 (26 & 27 Viet, e 92), s. 24. The form of 
Ihe notice must he approved by Iho Commi.ssionera, and the adveitisoinent 
must bo inserted once at least in each of three successive weeks in some 
newspaper circulating in the county proscribed in the special Act or. 111 
ease no such county is presonbed, in the county or one of the countie.s in 
which each railway concerned is situated {ibid.). As to the forms of such 
notices and tho procedure for bringing such agreement bcfoie tho Com¬ 
missioners, see Railway and Canal Commission Rules, 1889, r. 6, Sehed. I., 

Form 9; Sched. IV. (Stat. R. & 0. Rev., Vol. XI., Railway, p. 43). 

(a) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 26, as amended 
by the Regulation of Railways Act, 1873 (30 & 37 Viet. o. 48). a. 10. 

For the purposes of the provisions relating to working agreements 
(referred to in the text, fuprn), any alteration of an agreement by the 
jiarties thereto is deemed an agreement (Railways Clauses Act, 1^03 
(20 & 27 Viet c. 92), s. 29). 

(ft) Ibid., s. 26. • 

(e) The Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), gave this power 
to the Board of Trade. In ITvddersfidd CorporaUon and Chamber of 
Commerce v. Great Northern Bail. Co. and Manchester, ftheffield and TAncoln- 
shire Bail. Co. (1881), 50 L. J. (q. b.) 687, it was held that the power of 
revision and modification had be.en transferred to tho Rnil0ray and Canal 
rommissioncTS by tho Regulation of Railways Act, 1873 (36 & 37 Viet, 
o. 48), fl. 10, in tHe case of an agreement made before 1863, under a special 
Act, which gave the Board of Trade a power of reviaion; see also 
Oreenoch and IVemyss Bay Bail. Co. v. Caledonian Bail. Co. (No. IJ (1876), 3 

• II.L —JsXm. 2 A 
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at the expiration of the first or any subsequent period of ten years, 
if they are of opinion that the interests of the public are prejudicially 
affected thereby; and the companies may be required to publish 
such notices of any intended revision as the Commissioners direct (d). 
An agreement between two companies which prevents one of them 
from giving a through rate to, or from making an agreiunent with, 
a third company, will bo revised and modified by the Cornimsisioner.s*. 
in the interests of such third company (t'). 

1431 . Where one company works the railway of another, the 
working company occupies a f/i«6«i-liduciary positum, and is bound 
to treat the owning company at least as well as itself, and must de 
its utmost to develop triitlic on the railway so woikedty). 

OKOT. 3.— 

1432 . An agreement by wliich railway eomp.inies are to b,i 
amalgamated, if made without the sanction of r.irliamont, is illegal, 
and an injunction may ho granted against carrying it into effect (f/). 
Rut when companies agre.e to aijialgaoaite and to apply to [’aalia- 
ment for the necessary jxAvors, one of such compaiiu's may be, 
restrained from acting coiitraiy to the agreement pending the 
application to Parliament (A). 

1433 . If two or more railway companies are amalgamated iindei 
the authority of Parliament, tolls must be calculated as il such 
railways had originally formed one lino of i.nhvay 0). 

Ry. & Can. Tr i:i2. The, CoiniriiH!»ioiicr'i have no juiisdietioii (o 

revise or modify an agreeim'.ni winch has been cvpic.ssly approved by 
i’arliamont, and which tlio iioaid of 'J'lado no\or had power to revise or 
modify (ifrnX.). 

(d) Railways Clauses Act, ISfill ('Jl) &, 27 Viet, c !)21, s 27 For e\ainpl<"< 
of an application to approve an ai>i'eeirie,n(,, and .ipnioval with conditions 
safeguarding interests ot a third eoinpany, see Sirhoii'y li'ul ('o. wifk 
iMndon and yorth Wentern ltd'll Co and Greiil Westi-rn Ifnil Co objee'tnii 
(1876), 2 Ry. & Can 'I'r. Cas. 264 ; Ite U'rnt Cork Itnil. Co. and lien I’dlln/ 
Rail. Co., Cork and Ihindon Rail. Co. ohjecliiig (1870), 2 Rv. & Can. Ti. Cas. 
334. 

(e) Huddersfield Corporation and Chamber of Conimerre v. Great Soillurn 
Rail. Co. and Manchester, Hhe()ield and I.-ncohishue Rail Co (1881), 4 
Ry. & Can. Tr Cas. 44 VVheie two companies by agreement gave one 
another mutii.al advgntages over their railways, the court icfused to 
restrain one of the companies from entering into an agreement with .i 
third company on the jjrouhd that such third company would thereby be 
enabled to compete with the other company {Great Northem Bail. Co. v. 
Manchester, 8he(Jield and Li'neolnshire Rail. Co. (1801), 5 L. T. 607). 

(/) Sheffield Ihstnct Kail. Co. v. Great Central Rail. Co. (1911), 14 Ry & 
can. Tr. Cas 299 . see Exeter Rail. Co. v. Great Western Rail. Co. (1905), 
12 Ry. Can. Tr. Cas. 182. 

{g) Charlton v. Rewcastle and Carlisle Rail. Co. and North-Eastern Rail. 
Co. (1860), 6 Jur. (n. p.) 1096. An agreement between two companies by 
which the traffic on the two railways is completely pooled, and whereby 
there is a fusion of the companies if not technically an amalgamation, is 
ultra vires (Ro Great Northern Rail. Co. and Great Central Bail. Co.'s Joint 
Application (1908), 24 T. L. R. 417). As to matters ultra vires, see, 
generally, pp. 627 et seq., ante. 

(A) Oreea Western Rail. Co. v. Birminghnm and Oxford Junction Rail. Co. 
(1848). 2 Ph. 697 ; compare note (s), p. 629, ante. . * 

(t) Railways Clauses Consolidation Act,'1845 (8 0 Viet. o. 20), s. 91, 
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1434. When two or moro railway com])aiiie8 are amalgamated by 
a Bpecial Act, passed since tlie ‘28th July, 1863, and incorporating, 
♦he Railways Clauses Act, 1863 (k). Part V., the provisions hereafter 
referred to ap])ly(/). 

1435. (’oinpaiiic's are deemed to he amalgamated either (1) where 
» hy a sijpcial Act two or more compajiitjs aro dissolved and the 

menihera of such companies are united into and incorporated as 
a new company ; or (2) where by a special Act a company is dis¬ 
solved and the imdei taking is tr.insferrcd to another existing 
company with (jr witlioiit a change m the name of that company. 

Snell special Act is called the “amalgamating Act”; the company 
incorporated or coiitinned thoreuiider is called the “amalgamated 
cnm])any,” and the time pi escribed in the amalgamating Act for 
the amalgamation to ta.Ke effect, or, if no such time is prescribed, 
tlieii the time of tlie jiassing of the amalgamating Act, is called the 
“ time of amalgainatimi ” {ni). 

9 

1436. The amalganiatcd company liy virtue of the amalgamating 
Act has vested in it all tho undertaking, railways, harbours, 
works and other u«al and jieisomil i>iopeity, and also all powers, 
authorities, privileges, exemptions, rights of action and other rights 
and interests of the dissolviul company, subject, however, to the 
contracts, ohlig.itions, dehls and liabilities of that company; and 
all such property, ])o\veis, rights and interests may he held, used, 
exercised ami enjiAoil hy the amalgamated comjiaiiy in the same 
manner and to the same extent as might fiavo been done by the 
dmsolved comjiatiy but for the amalgamating Act (a). 

1437. All special Acis affecting the. dissolved company and its 
iimh.rtaking and m force at the passing of tlio amalgamating Act 

'rtiis provision is in.ado in view of tJio tact tlitit by tho special Act of one 
or more ot tho companies authority may be givmi to (temaud tolls over a 
liiiotiuil of a mile as over a full mile {tbid.). 

ik) 26 cSk. 27 Vict. <5. 92 Tbi.s date is tiio date of the passing of the 
Act. 

(/) Railway.s Clauses Act, 1863 (26 & 27 Vict. o. 92), s. 36 ; that is, the 
provisions of iind.. Part V., namely, ihid., 8.s. 36— .'>r>, inclusive; see the 
text, t«/m, pp. 708 t! »cq., post, anil sec p. 623. 

(m) Railways (Uauses Act, 1863 (26 & 27 Vict. c. 92), s. 37. 

(«) I hid , B. 38. The X company astreed with the Y company to run over 
a part of the Y company’s line, paying to tho Y company a definite rate 
of toll below tho ordinary amount: the X company’s railway was subse¬ 
quently amalgamated with other railway.s, as also was tho Y company’s 
railway; and it was held that not only trallic originating on tlic X company's 
railway, but also IralTic which came on to that railway, might pass over'the 
agreed part of the Y company’s line at the agreed rates [Lancashire and 
Yoikshire Itml. (Jo. v. East Lancashire Rad. Co. (1856), 6 H. L. Cas. 792). 
Rut where the X company obtained general running powers over part of 
the Y company’s railway, and altorwards amalgamated with the Z 
company, which by agreement had limited running powers over the same 
portion of the Y conijiany’s line, it was held that the amatlgailiated company 
had no greater rights than weie possessed by the Z company prior to 
amalgamation oa regards bringing trailic from their line on to that of the Y 
company [Oreat Central Jtailway v. MidlandBailway, [1912] 1 Ch. 206, C. A.). 

As to when a railway “ belongs ” to a company, see Tool v. Great Weetern 
Bail. Co. 1870). 22 L T. 781. 


Sect, ;i. 

Amolgama: 

tioQ. 


Qeneral 
purpose and 
definition of 
“ amalga¬ 
mating Act," 


" Amalga¬ 
mated 
company.’ 


“Time of 
amalgH- 
matiun.” 
Vesting of 
piupei ly. 


Operation of 
Acts relating 
to dissolved 
company. 



7oa • • 

Sect S 

Aiaalgama- 
tion. ■. 


Transfer oC 
ticbts, tollH, 
aucl duties. 


Contracts, 
obliKatioii't, 
aud iiabililiL"i. 


Contracts 
relating to 
laud. 


Purchase and 
coinpcnsatiou 
money. 


RaTUVAYR A5Jt> CaKaLS. 

\ 

remain in fores except in so far as varied and repealed by tliat Act: 
all rights abd powers conferred by such Acts on the dissolved 
company may be exercised by the amalgamated company in respecl 
of the undertaking of the dissolved company; and all such special 
Acts raiwt be read as if the name of tho amalgamated company were 
substituted therein for the name of the dissolved company {<>). 

1438. Except ^s otherwise provided by the special Act (yj), »U 
debts and money due from or to the dissolved coiiipany must be 
paid by or to the amalgamated company ; and all tolls, rates, duties, 
and money due under any Act relating to the dissolved company 
from or to that company must be paid by or to the amalgamated 
company and are recoverable from or by the amulgamatod company 
as if the amalgamating Act had not been passed {(j). 

1439. All deeds, mortgages, boud.s, covenants, contracts and securi¬ 
ties of the dissolved company which are in force at Lbe tmu! of 
auialgamutiou, and all obhgation.s and liabilities incurri'd by or 
to it before the amalganuitioii or which might li.ive arisiMi ni 
relation to it but for tho amalgamutiou, are as valid and of full 
force and effect as if the amalgamated company w'ere the dissolved 
company (r). 

1440. Whore the dissolved company has under tlu' powers of ariv 
special Act entered into any contract in rospect to the luircliase, 
taking, or using of any land, and tho coiitraeL is in force and uncom¬ 
pleted at the time of amalgamation, such coiitiaet must he completed 
111 all respects as if the amalgamated company were the di.s.solved 
company (s). 

1441. Any special Act relating to the di.ssolved company, and any 
other Act with reference to the payment of money for the piirchaso 


(o) Railways Clauses Act, 1863 (26 & 27 Viet c. 92), s. 3!* .V sm'eiul 
Act amalgamated the undertaking of a dock company uitJi tli.it, ot a 
railway company, and provided that the undertakings should rij ncc- 
lorwai'd be one undertaking, i.e., that of the lailwiiy company; jr also 
provided that tho special Acts of the two companies should continue to 
apply only to those portions of the undertaking to which they would have 
applied if no uinalgamatipn had taken place ; and the Railways Clauses Act. 
1803 (20 & 27 Viet c. 92), f^Xrt V., was incorporated. Before the amalgatnit- 
tion, the docks had been supplied with water by tho H corporation, but, 
after the amalsaination, theeompany ceased to take this water and supplied 
the docks from a source acquired by it for railway purposes. Tu an action 
by the H. corporation for a declaration that it was ultra vires lor tho com¬ 
pany to supply tile docks from this soureo, it was held that the special Act 
created a complete utnoii of the two undertakings, and that the company 
was within its powers iu supjilying tho docks with water in the maimer 
-complaindd ot {A.-G. v. Norik Eastern Bailway, [1906] 2 Ch. 676, C. A.). 
i'p) As to the meaning of " special Act,” see p. 022, ante. 

(q) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 40. 

(0 Ibid., s. 41. Contracts made by the dissolved company are binding 
on the umalgamatpd company [Edinburgh and Glasgow Kail. Co. v. Campbell 
1863), 9 L. T. 167, H L.). 

is) Railways Clauses Act, 1863 (26 & 27 Viet. o. 92), s. 46. As to the 
etteot of amalgamation on an agreement made by a company with a land¬ 
owner that he should withdraw opposition to a Bill in Parliament, see 
Capper v. Lindney [Earl) (1851), 3 H. L. Cas. 293 ; Lindsey [Earl) v. Qhai 
NorCisrn Bail, Co. (1853), 10 Hare, 661. • 
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of Iiiuils or any hitorosfc tiiBreiu, or for compensation or on any other 
iK'courit, must he road and construed as if tho amalgamated company Amaltfama- 
wA'e the company named in such Act; and such money, and the tlon, 
•siicurities ui)on which it may be invested and tlie dividends thereon, 
must be di.sposed of and applic'd i?i pursuance of sucli special Act(/). 

»• 1442. All rights of action accrued Ixifore the Lime of amalgamation lOffhte of 
and enforceable at that time by or against the dissolved company 
may he enforced })y or against the amalgamated company as if tho 
amalgamating Act had not bcjen passcid and as if the aiualgamalcd 
coni 2 Jaiiy were the dissolved conii>:iny (tt). 

1443. No action or jn’oceeding at law commenced by or against f-t-'i/ai 

the dissolved company he.fure the time of amalgami'tien, and then pmoeedwif^s. 
l>i nding, IS abated or in any way prejudicially alTocled hy the 
anialganiatioii, Imt may proceed by or against the amalgamated 
comiiaiiy ; and any jiersoii committing an oll'ence ag.iinst tJio 
jiiovisions of any s^iecial Act relating to the dissolved comiianv 
may ho prosecuted in the same manner and with all tho same 
consequenees as if the amalgamating Act h id not hemi p.is.sed and 
as if tho amalgamated company weie i.leiilical with the dnsolved 
conqiany (A). 

1444. Every submission to arhitiation under ^^luch a reference i.s Arbitmiion 
pending and incomplete at tlie time of auialgamalion, and every 

.iward then in foicc, is as valid and effectual for or against the 
amalgamated company as it would liave been for or against tho 
dissolved company (r-). 

1445. All works which tin* dissolved company was at tho time of AiiniomL>.i 
amalgamation authorised or bound to execute, and which were then 
incomplete, may or must, as tlie case may loquire, bo executed or 
completed hy the amalgamated comi).iiiy under tho same powers, 

lights and conditions as we^’O confeired on or imposed uiion tlie 
di-ssolved comiiany (</). 

1446. All ofticors (c) and jii'i’sous who tit tho time of amalgaaia- rropeit.v in 
lion have in their possession or control any books, docunnmts or 


(f) Kailways Clauses Act, 18<J3 (20 As 27 Viet. c. 92), .s 47. 

(a) Ibid., s. 42. Where before dissolution tho plaintill' had been per¬ 
sonally injured on the dissolved company’s railway by that com])any’a 
negligence, it was held that such company remained Iiahle. m an action 
for aaniagc.s brought after (he aiualgamiiiioii (Smith v. Hdxahufgh and 
Glasgow Jiail. Co. (1806), 4 Maeph. (Ct. ot Scss.) 302). 1-^ to tho etfopt 
of amalgamation upon the liability of a euroty, see title OUARANTEr,, 
Vol. XV., p. 600 

(b) Railways Claiifle.s Act, 1863 (26 Sc 27 Viet. c. 92), 43. Althoueli 

the special Act contains no pi-ovtsions as to actions comnieuoed by tlm 
dissolved company, such actions may he continued by tho ainalganiatoit 
company without any order to that effect (West UaAlenool Harbour and 
Bail. Co. V. Jackson (1867), 36 L. J. (cii.) 189). 

(o) Railways Clauses Act, 1803 (20 & 27 Viet. «, 92), s 14. 

(d) Ibid., s. 45. 

• (e) As to who is an officer ot tho company, see Jirw// v. Cohhold (1874), 

• 30 L. T. 697 ; see also Re Wansbeok Rail Co. and Trawsdale (1866), L. R, 
I C. P. 209. 
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f'/Tt?ets nf the dissolved company are liable to account for them and 
must deliver them up to the auialgamated couiituiiy, or to the person 
appointed by the amalgamated company to reettive them, as if sutdi 
oJlicers or persoTis had b(*en appointed by, or become possessed of, 
such i)rop('ity for the amalgamated company (/). 

1447. All clerks, oftieers ((f) and aciTants in the tnuployinent of the, 
dissolved company at the lime of amalgamation thereupon become 
llie clinks, olVicers and servants of the amalganiiited compiiuy on 
the saint', conditions as to service m their new employment as they 
would liiive heen if the amalgamation had not taken place(/i). 

1448. All hooks and docinm'nts iihich would have been evidence 
in any matter for or against tiie dissolved company are lulmissihle 
as evidence in icspoct ot the same or like matters for or against tlie 
amalgamated company (i). 

1449. All regular rcsolnlii'irt of any general meeting, or of the 
directors, or tif a committee ol the heard of the dissolveu company, 
remain in foice noLwil.listandmg tlic dissohitioii, and tipjily to the 
aiiialgaimited comi[iiiiiv iinlil they art; duly' altered or revoked by' or 
wilii the authoiity of the amalgamated comiiany (_y). 

1450. AU Ciills mado by tlie dissolved company tind not paid at 
the time of amalgam.ition are jiayahle to and may he recovered liy 
the amalgiimatcd compiiny (/•). 

1461. All ro- psteis, hooks and cm tilieates, relating to the .shares, 
slock, seeuntu's or shaiehoUlers of the dissolved company, winch 
me v.xhd tind suhhisling at the time of amalgtimation, continue 
to he v.ilid iiiul subsisting and ha\e the same operation and effect 
as before the di-isoluLion, nnle.ss tiiid until new registers, books or 
cerlilicaU’s are suhstilutod for them ; and all transfers and other 
dealings with stuck or shares made before the dissolution, but then 
'nconiplote, have the same operation sind effect as if made after the 
tiiSHolulion (/). 

1452. All hye-liuvs, rules ijnd regulations ol the dissolved 
company continue in full force notwithstanding Lho dissolution, 
and may he etiforceil by the amalganiatod company, as if they' had 
been originally made by the alnalgiimated company, for twelve 
months from the ‘tinie of ainalgaiuation, or until other bye-laws, 
rules 6r rogukitions are duly made in their stead, whichever event 
liist happens (/w). 

' (/) Uailwaya (’laiisos Act, IsOtt (2(3 &. 27 Viet. c. 92), b. 48. 

(g) Sae note (<■), p. 709, ante. 

(ft) Kailwaya (Manses Act, ] 863 (26 & 27 Viet c 92), s, 49. 

(i) Ibid., s. 60 
ij) Ibid , s. 51 

(k) Jbid, 3. 62 The amalgamated company may bring an action for 
calls agaiu8t*a stj-areholder of the dissolved company (CorA: and Youghal 
Kail. Vo. V. Paiei>i(m (1856), 18 (.:. B 414), but not unless there has been a 
complete and legal amalgamation {Midland Oreat Western Railway ojf 
Jieland v. Leeeh (1862), 3 H. L. Cas. 872). 

il) llailways t^lansea Act, 1863 (26 & 27 Viet, c. 92), a. 63. * 

(la) Ibid , H. 54. * 
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1453. The dissolution sind anialganiiition, aud the aiiial$;auiating 
Act and the provisions above roferied to(ji), are all subject and 
\\^thout prejudice to anything done, suffered or confirmed before 
the time of amalgamation under the ])owei's of any special Act 
relating to the dissolved company; and all rights, liabilities and 
claims incident thereto tiro as valid as if the* dissolution had not 
/taken place; and in rolation to such rights, linbilities and claims 
the amalgamated company rcpmscuts the dissohod company to all 
intents and purposes t"). 


Slci'. J. - Lramnif, 

1454. It is unlawful for any railway company to lease a railway 
e>tcept under the authority of a jirovision in an Act of Ihirliamcnld />'); 
.ind any agreement winch in eflect amounts lo the grant of a lease 
is invalid without such authority ( 7 ). 

If an Act of Jhirhament aulhorises a hvise to ho granted by one 
company and accepted hy another on terms to lie agiecd upon, and 
provided that the lioard of Trade has given a certificate that certain 
re(| in remen t.s have been fullilleil, no lease or agreement lor ii Ioa.se 
IS binding until such certilicato has been given (r). 

1455. Wlioro a railway comjiany is autliorised by a special Act 
to lease a railway, the lease must coiiLain all usual and proper 
covenants on the part of the l(‘ssee for maiiit.uimig the railway 
m good and elficient repair and wording condition during the term, 
ami for so lea\ing it at the end of llu! liirm, and it must also con¬ 
tain such other comlilions and covenants as are usually inserted in 
.such leases (;}). 

(«) / llailwc-iya Clauses Act, 18(j;{ (26 & 27 Vict. c. !) 2 ), J’.nt V. (ns. 6 (i 
—65) ; SCO pp. 706 et neq., anl/', 

( 0 ) Railways Clauses Act, 1863 (26 Ac 27 Viet e 92), s .76. 

ip) East Antjlinii Katlwaj/a Co. v Eontcni CoiinliCH Jiatl Co (IS.VI), || 

IJ. 776; and, generally, as ta acl-s ulha men, sec pp. 627 c/ neq , mile. 
As to leases under powers, see title Jv.vmh.oud ani» Tenant, Vol. Will , 
p. 346. Not evoti with the assent of all the sh.areholdcrs can a company f.ihn 
a lease of a railway irom another company, ami any contiact lor such pur¬ 
pose ultravii'PK and cannot he enfori'od (thid ) By the Railway (Sales 
and Leases) Act, 1845 (8 iV 9 Vict 0 96), it w.as provided that no cornp.iny 
hy vu’tne of any powers contained in any Act passed in the session of 184.7 
should grant or accept the sale or lease of any railway except nmler the 
authority of a distinct provision m somo Act of Parliament to that cffec.l, 
specifying by naino tiho railway to be so sold or leased anil the company hy 
which such sale or lease might be granted or aeeopted, 

(q) Beman v. Jtafford (18.61), 1 Bun. (v. s.) .650 

(r) Kent Connt Rail. € 0 . w London, Chatham tmd Dover Jlail Co. (1S6{?), 

3 Ch. App 666 ,* 

(«) Railways Clauses Consolidation Act, ].S45(8&9 Viet. c. 20). a, 112. 
Under an agreement by lessees of a railway to work the railway “efli- 
eiently ” they are bound to work it so as to secure the agnied benefits <0 
the lessor, but they are not iiecessaiily bound to work il so as to secure the 
greatest possible gross profits {West London Rail. Co. v. London and North 
Weetem Rail. Co, (18.63), 11 C. B. 327, Kv. Ch ). As to the meaning of 
“ efficiently,” see Etmt London Bail. Go. v. Ijondon, Brighton and South Coant 
Bail. Co. (1876), 2 By. & Can. Tr. Cas. 413; Sheffield Dietrict Rail. Co. v. 
'Gregt Central Bail. Co. (1911), 14 Ry. & Cun. Tr. Cas. 299 ; and see p. 706, 
aidt. The provisions of the Act as to leasing do not apply to radtvays 
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1456. Such' a loixso entitles the lessee to the free use of the 
railway coinjtrised therein (/), and, during the continuance of the 
lease, all powers find privileges of the lessor with regard to the 
possession, cnjoyiiiout and management of the railway, and wilih 
regjird to the lolls to be taken thereon, m.ay he exercised and 
enjoyed by the It's.see subject to the same regulations tind restric¬ 
tions as governed tlie lessor (a); and the lessee is with respect to, 
Hucli railway subject to all Ihe obligations iinjiosed on the lessor 
by fbe special Act or the Clauses Acts (.r). 

1457. Where, under the terms of an authorised lease, the h'ssi'e 
company is bound to provide for the proper working of the leased 
lailway, any person interested in the trallic on that railway and 
injured by the failure of the lo.s.seo to work it properly is entitled 

10 prefer a complaint against the lessee of the denial of reasonable 
I.H'iIities(a). But where the lessor company continues liable to 
i K('cute such works as may from tune to time bo recpiired under 
the authority of I’arliauiont lor the working and use of the rail- 
w'ay, it is liound to alTord such rc>T«onablo facilities as dejiend on 
the execution of such works (b). 

SucT. 5.—Poohnff Afjirrmi'itts. 

1458. With the object of avoiding competition (r), an agreement 
known as a “ pooling agreement ” is frequently made between com- 
jwmies which are the owners of competitive lines. By such an 

con'^tmeU'd nnder tlio IJiuhMiv^ Coiirttriiolioii Fiicilitics Act, I8(i4 (27 & 28 
Vicl 121), R :51. 

U) Where im loilhojised iigrc'cincnf gives one company Ihe power lo 
wniK ;\nd niamt.'un tlu' rnih\:iyot anotlicr comp.iny, tin* iiist eoiniiaiiy has 
ihe iiglit lo till' cNclusivi' po'.M'srion of tlio r.iilwav’(A'cirriooAd, MunUitonc, 
i.Hil Titnhiidtfe Juiil. Co v l.oiitlon, ('h'xlkdoi nud Jiovrr Hail. Co. (1870), 

11 (’ll 1 >. (iLVl). 

(»/) 111 .) li'.ist' of a railway and “all right a, poiM'i’s and privileges in relation 
t hci ('(<>,’’ I he lights ol tlu' Icssuis iindor .in agiccnicnt with a tlnid conipatiy 
.ue acquired hy ()i(' Iciscoa (il>*i Lomlon Ifail. Co. x. London and North 
MV'./cia Iiiitf Co (18,7:1), 11 (1. B. .3:17, I'!\. (Jli. : Jjondon and South T' esteiii 
Jviil Co. V South Kaxtcin Hail Co. (18.73), 8 Ktoh, ,781). 

(.r) Itiiilwa^s ('l.iiises Consoljdatioii Act, 1845 (8 A '.I V-ict. c. 20), s. 113. 
As to tin* (:iaus(‘.s \cts, sec pp» C22, 62.3, ante. As to the construction of a 
lease ]iro\ iding foi the payment to the lessor company of a mileage propor- 
lion of thiough tnitlic', roc Saliulntrij and Dorset Junction Rad. Co. v. 
bondon and South W'estern Rad. ('o. (1878), 3 Ily. & f'an. Tr. Cus. 314. 

(fi) ^Vadinson v Wrejnham, Mold and Connah's Quay Rail. (Jo. (1870), 
3 ily. & Can. Tr Cas. 164. The “reasonable faoilitu-s ” are such as are 
loqmiod by the Ilailway and Canal Traffic Act, 1854 (17 & 18 Viet. o. 31), 
s. 2 ; i’nilway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 26), s. 25 ; see 
title OaiikikkS, Vol. IV., pp. 65 et seq. 

{h) LomUm and South Wedern Rad. Co v. Staines, Wokingham awl 
IPo/. inr/'Rad. Co (1877), 3 Ily. A Can. Tr. Cas. 48, in which it was held that 
the lessor company was bound lo provide such works as new .signals, made 
necessary by the introduction of tluj block system, the failure to provide 
which would bav«> rendered the lessee bable to a penalty ; and see p. 693, 
ante. , , 

(e) As to agreements to avoid competition, see p. 703, ante; and see 
Dare v. London and North W' estern Bad. Co. (1861), 2 John, & H. 80, where 
Wonn, V.-C., points out that competition m.ay be rninons to a oompany 
iiii'f stilt not tend in the end to benefit lljo public. M to workipg agreis 
IPcm.''. gfuerally, see pp. 703 ei seq., an(e, * » 
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ngroement tlje companies, parties thereto, agree, that tlie gross 
re,veuao arising from the competitive traffic shall bo divided between 
tljjem in agreed proportions. Such an agreement is not illegal (d); 
fiut a pooling agreement with regard to the revenue to be derived 
from traffic on a railway not yet in existence nor authonsed by 
l-*arliaineiit is invalid (r;. 

Skot. 0 .— liailinuf Clem in;; House. 
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SOCT 5. 

Pooling 

Agree¬ 

ments. 


1459. Before 1850, a Conimitleoappointiid by the hoards of several 
raihMiy coinpaiiics existed for the ]>uvpose of faciiitatingthrough traffic 
over their railways under mutual arrangomonta which were known 
ns the “clearing system.” In 1850, tliis Clearing Comiuiltoe, whose 
ollice was kiioAvn as tlm “ llaihvay Clearing Jlouse,” was formally 
recognised hy Act of rarliament and was given power to sue and be 
sued ill the iianie of its secretary fy). 

1460. Ai ly coui]»any \\hich was not a party to the clearing system, 
ill 1850 may hec.omo a party to it with the assent of the Clearing 
Committee hy re<iiu-st ( 7 ). Any eomjiaiiy which is at any tiiiK! a 
jiarty to the ck'iinng sNsteui may by notice cease to ho a party (//); 
and any company may he compelled to cease to be a ])ai Ly to tin* 
cli'ariiig sysli'jii if not less than two-thii’ds of the inemheis of the 
Committee, present at a meeting speeuilly summoned for the purpose 
ngi'((i to give such comjiany notice to retire, ^t). 


Clp.'irioi? 

eysteni 

flOJlIllllllCl' < 

ItailsMiy 
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1461. Bach company which is a party to the ilouring system is ia'|)ir'?*Miia. 
entitled at all limes to he, rejiresoiitcd on the Clearing Conmiittee 

liy one delegate appointed hy the board of that company; but the ('umnDmc. 
acts of the CumnuLLee are not invalidated by the fact tliat at any 
meeting any company is unrepresented(/•:). 

1462. The Clearing Committee must meet aL least once a quarter, lUcetm^n. 
and at any other time fixed by the aecrctaiy at tlie request of the 


(d) Hare v. Lomlon and North ^yphll;ln. JiniL Co. (IStiJ), 2 .lolai. If 80. 

'riu8 IS a decision of Wood, given wiUi eotne hesitation ; but ft li.i.'i 

JKivoi been taken to a higher court, and is considered to be a coneet sl.itt - 
lucnt of the law. Previous to this decision there was considoiable ihw.i- 
gence of judicial opuiion on tlio subject, fn Shrewshwif and JJirmni'jliaut 
Itail. Co. v. London and North Wcklern Bail. Co. {larA)), 2 Mug Hid .‘iL'-l, 
Lord OoTTENitAM, L.O., deculed in favour of the legality ol such an agicc- 
luent, and the Court of Queen’s Bench, in S. C. (1851), 17 Q. B. 652, upln-kl 
Ills opinion. In S. C. (1853), 4 De G. M. & G. 115, C. A., 'I’uiinkk. I. .1 , 
Jiowovcr, considered such an agreement to be invalid. As to the ti iiiii- 
uation of a pooling agrceioent, see Jthi/mnei/ Railway v. Brecon and M erthyr 
Tydfil Junction Rauwoy (1900), 09 L. ,1. (Cir ) 813, C A. ^ 

(e) Midland Rail. Co. v. London and Aoith Western Rail. Co. (1860)^ 
L. R. 2 Kq. 524. 

(/) Railway Clearing Act, 1850 (13 & 14 Viet. c. xxxiii.). Preamble, 
K.H. 1, 20. The Act is classed as a local Act, but it is provided that it is to 
lie deeiuod a public Act, and as such to be judicially noticeil (tbid., » 28); 
and see title Statutes. For an account of the working of the Railway 
Clearing House, see Eucydopaidia Biitaniiica, 11th cd , Vol.*II., p. 477, 
title “ Clearing House.” 

(a) Railway Clearing Act, 1350 (13 & 14 Vict. c. xxxiii.), 0 2. 

(A) Ibid,, 8. 3. 
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Railways and Canals. 

chairman nr of any two mombers. A quorum consists of ten 
members, and, unlnss otherwise provided, all questions are decided 
by a majority of tlio votes of those present, the chairman having a 
casting vote in case of an equality of votes. Six days’ notice of the 
business to be brought before any meeting must l)e given to every 
company jwrty to the clearing system ( 0 - 

1463. 'I’ho chairman is elected at an annual general meeting** 
of tlio Clearing Ooinniiltee hel<l in Miirch, and holds ollico till the 
noxi Mnnuiil giMierul meeiing unless he dies, or resigns, or is 
removed by a gi'iieral meeting specially summoned for the jmrjiose, 
in any of uhich eases another person luiiy he chosen to lill the place 
till the end of the period. If the chairman is absent from any 
meeting the mcmliors of tJie Committee jn’esent may choose one 
of their number to bo chairman of that meeting. The chairman 
ne,ed not be one of the delegati's of the companies jjarties to the 
clearing sysLe.iii, but if he is not a di'legate he is not entitled to vote 
on any question except in Uie, case of an equality of votes, when he 
has the casting vote (/a). 

1464. A secretary must he apjjointed liy tlie Clearing Committee, 
and may bo removed by it at anytime and another appointed (») 
A treiisuror may also be similarly appointed (u). 

1465. Any money received by the Clearing CummiUeo i.s held 
by it as trustee for the comjiany or companies to whom the Com¬ 
mittee decides it IS payable; but no memlier of the Comnnttei* is 
persoiuiHy liable for the loss of any such money unless it is lost 
owing to his misconduct(/)). 

1466. Tho accounts of the clearing system, the balance due to 
and from the several companies jiarties thereto, and tlie contribu¬ 
tions of such conqianies to the funds of the clearing system arc 
settled and adjusted by the secri'tary, mid in case of any difference 
respecting any such accounts the (lecision of the Clearing (\un- 
luitLee IS iimil and conclusive( 7 ). 

1467. All e.xjionses and charges are paid out of the funds of the 
cloanng system, and the members of the Clearing Committee and the 
secretary are completely indemnified by the companies parties to 
the system (r) against any jiersonal liability for anything they or he 
may do or omit to do in tluur ollicuil capacity. 

1468. Any sum which the Clearing Committee may decide to be 
.payable by any company, either to any other company or on account 
of tlio clearing system, may be recovered by action in the name ol 


(l) Kailway Clcuring Act, 1850 (13 & 14 Viet. c. xxxiii.), 8 . 6 . 

(m) Ibid., Bs. 7, 8 . 

(») lbid.i B. t). 

(o) Ibid., B. 10, 

(/)) Ibid., 8 . 11 

{q) Ibid., s. 12 ; nad, oB to the couclusivonesB of a decision by seoretary 
or Comtnifteo, Bee Henson v. Dunn (1871), 23 L. T. 848. « 

(») Kailway Clearing Act, 1850 (13 & 14 Viet c. xxxiii.), a. 13, ‘ • 
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the secretary whether such company at the time of*the decision is 
still or has ceasod to be a 2 )arty to the clearing system (s)« 

1469. In any such action i)roof that the Clearing Committee 
decided the sura in question to be ijayable by the defendant and that 
the defendant was at the time of such decision a party to the clearjiig .icTimis*for 
system, or that it was a i>arty at some i)reviouH time and that the mvimimv of 

• sum w'as decided to be payahlo in resjjoct of matters hajqiening due. 
while it was a party, is conclusive in favour of the plaintiff unli-ss 
the defendant can establish a jilca of satisfaction. A plea denying 
that the iilaintilf is secretary is inadmissible (t). 

1470. The Clearing Coinmittoo is bound to cause minutes of all Riinuiohof 
its iwoceedmgs and orders to be entered m its hooks, and also prwt-'ec'tmas 
notes of all appointments made, and copies of all contracts entered 

into, by the Committee. Every entry m such books imiporting to uMdeuce. 
be signed by the chairman of tlie meeting at which sucli proceedings, 
orders, apiiomtmeiits or contracts took jilace is admissible as 
evidence in any court witliout fuitlier jirouf; ami at the tiial of any • 
action, as soon as it is ])roved that a company is or had at .some 
relevant time been a party to the clearing system, the hooks of tlie 
Committee are prmidyin ic evidence of the I ruth of all iiialteis llierem 
stated (a). 
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1471. Tnall legal pmc.eedings, the conqiaiiies jiarties to tlie clearing 
system may he desei ibod collectively as “ the eomiianies pai tii‘H to llie 
clearing system mentioned in the kaiJway Clearing .\c*t, Ift.'SO ” ; and 
the Clearing Coinmittoo niav be described as “ The Clearing Com¬ 
mittee mentioned in the Railway Clearing Act, 1850’’(/A. The 
secretary may be desciibed as “A. R., secivtaiy to the Cleaving 
Committee, and now named by virtue of the Ihiilway Clearing Act, 
18.^0 ; and in all legal proceedings tlie name of the secretary is 
used to represent the Cleaiiiig Committee {d). In regard to criminal 
lU’oceodings the iiro^ieiTy of Lho (Joinmilh'e is detaned to he the’ 
jiroiJorty of the secretary, and a servant of tlie (-oiinmlteo is deemcil 
to be a soivaiit of the secretaiy'(d). No iiroceedmgs abate or aie 
affected by the death or removal of the socrctaiy’^ for the time hcmg(c). 


I’ill IlCB 
lo il'i'Ul 
lUOl'CClllllgi. 


1472. All notices and reipiisitions b_y the Clearing Comimttee, or S(ivui'..{ 
by' any coinjiany, aic sufficient if signed by the secrc'tary of the 
Committee, or by the .secretaiy or other oJlicer of such comjiany, 
as the case may lie, and may be siHved by iiosL {J ). 


(s) Railway Cle.aiing Act, 1 S.'O (1 & ]4 Viet. c. xxxiu.), s 14. A finm 

of declaration in such aclions is given in tbid., s 15 and Selicd. .\s Jo 
statements ot elami and other iilo.idings, see title rja-JiniNo, \ oJ. XXII., 
pp. 440 elneq. For an example of an action ag.ainst snieties for4lie suiiis 
duo under the Railway clearing Act, 18.50 (13 14 Viet, c. xxxui.), by a 

railway company, see J{en<<onv Duun (1S7J). 23 L. q’. 84>S 

[t) Railway Clearing Act, 1850 (13 tVi 14 A’lct. c, Xi'xui.), ss. 10, 17. 

(rt) Ibid., 68. 18, 10 . 

(b) Ibid., 8 . 24. * * 

(c) Ibid., s. 25. and Sohod. 

(d) Ibid., 88. 20, 21, 22. 

(e) Ibid., 8 . 26. 

I (/) Ibid., a. 23. 
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' Sect 7.— Arhilrafi(m((i). 

1473. Any two or more railway companies may, by writing uniler 
their common seals, agree to refer to arbitration any existing mr 
future matters of difference between them whicli they may lawfully 
settle by agreement between tliombelvos; and they may delegate 
to the arbitrator any power to determine all or any of the terms of 
any contract to be made between the companies which the director»^ 
might lawfully delegate to a coniiniiteo of themselves {h). Sncli 
agreement may be from tinicto time added to, altered or revoked, 
but only by all the comiiaiiios parties thereto, by writing under 
their common seals (i). 

1474. Such agreements or references are binding upon the com¬ 
panies parties thereto(./), and full effect must be given by the High 
Court to all such agreements or references and to all awards resulting 
therefrom ; and process may issue against the property of any sucli 
company to enforce them (f). 

1475. By any such agrooiiuuit io refer, the jurisdiction of the 
court is ousted, even though the m uter iu dispute is a proper ene 
for the (leci.sion of the court (/). But, whore none of the parlies lo 
tlie agreement insists on tlio right to go to arhitratioii, tlie court lias 
jurisdiction; and if the point is not raised m the court of tiist 


iq) As lo tlie law of ailiilralinn in genew.!, sec title Abuitration, Vol. I , 
pp 438 et feq. 

(fe) Hallway roiiipamos Aibiimtion Act, 1850 (22 A. 23 Vict. c 50), s 2 
In the Act the cxpiessioii “laihvaj cornpani''s ” nicludes all jicrsonis wlio 
own or lease, and all contractors who wmk, any r.ailway upon whi'’h stcain 
power is napd (tfnd, a 1) 'I'lie provisions ot the Arhitialion Act, 1880 
(.52 & .53 Vict c. 40), .apply to .all pioceodings under the Railway rotn- 
panica Arbitration Act, 18.59 (22 & 23 Vict e. 59), except in so f.ar as lln 
juavisions ol Die latter Art aio inconsistent therewith (.\rl)itration An, 
1889 (52 A. 53 Vict. c. 40), s. 2t). Railway c,omp:iuie,s have luily powet to 
refer tlieir diflcrence.a between one another to arbitration under the 
Hall(\ay roinp.anies Arbitration Act, 1859 (23 & 23 Vicl c .59) {G)rot 
U>ificMi liuil. f/’o. Y. Waierjoid qttd Limerick Hail, ( o (1881), 17 Oh 1). 
493, 0. A , per Oorros’, L J , at p. 510); and see pp. 718, 7)9, post 
(t) Railway Ooiupanies Arbitration Act, 1859 (22 A 23 Vict. e 59), s 3 
M'lieie there w.w an a^'icouient hotween two conipames as to riiniiin;: 
]iowcrs and oDier matters, a clause therein providing tliat any difTerciice 
should be refcired to arbitration, one of the companies gave notice to th<' 
othdr to tiTmiuate tlie agreemeuti, and it was held (lint in the absence of 
any provision in the aoreernnnt as to its toriniiiation, or as to the time ol 
its duration, the agu'Cincnt was ]»ernianeiit .and the notice invalid {Llavclhi 
Unilwaq and Dork Go. v. l.oiidon and North Wexiern Bail. Go. (1875), 1j R. 
7‘II. Ji. 550). 'J'hcro is no analogy betw'oen such .an agieeinent and a coii- 
tiact of,partnership or of service {ibid , per Lord Cairn.«, L D.. at p. 650). 

(}) R.ailway Dompaiiiea Arhitratioii Act, 18-59 (22 A 23 Vict. c. .59), e. 4. 
(fc) Ibid., a. 26. As to enforcing awards, see title Aruukation', Vol. 1., 
p. 473 • 

(i) Waiford and Biclmunsicorth Bail. Go. v. London and Jiorth Weskrn 
Bail. Co. (1860),dj. R. 8 Eq. 231. Hut where the .agreement is ultra vires of 
the companies, or one of them, the court will interfere at the instance of a 
shareholder in such i-ompany and lestram proceedings under au arbitration 
agreement (^fllunsrl^, v M^lnnd (heat ircjfen* Railway {of Ireland) Co. 
and Great Northern oiid Western {of Ireland) Rad. Co. (1863), 8 L. T. 347).* 
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instance it cannot be taken in the Court of Appeal (>n). Where, ‘SssfeT. 7 . 
however, there is a statutory provision in an Afct of any of the Arbitration 
companies that disputes are to be referred to arbitration (as when 
an agreement to refer is scheduled to such Act), the court has no 
•jurisdiction nud arbitration is the only way in which any such 
dispute can be settled (a). Where an agreement provides for the 
reference of disputes to a standing arbitrator to be appointed as 
agreed and no such arbitrator is in fact over appointed, the juris¬ 
diction of the court is not ousted (o). ’ 

1476. When the companies parties to such agreement so agree, Aibitrator. 
the reference is to a single arbitrator (p); otherwise the reference 
is to as many arbitrators as there are companies, each company 
appointing one arbitrator by writing under its common seal and 
giving notice of such appointment to each of the other coinpanies ( 7 ). 

If any company fails to appoint an arbitrator within fourteen days 
after being requested in writing so to do, the lioard of Ti’ade may 
appoint (r). 

If liny arbitrator dies or becomes incapable or unfit, or for*seven Appomiment 
consccntive days fails to act as arbitrator, before the matters referred of new 
are determined, the coniiiany by which he wns appointed must liy 
writing under its common seal niipoint an arbitrator in Ins place («): 
and, in default of such appointment for fouiteen days after request 
in writing by any otlior eompany 2 )arty to the agreement, the Jjoard 
of Trade may apiioint (/). 

A company having duly apiioiiited an arbitrator has no jiower to Revocation of 
rev('ke stich apjioi iicinent without the consent in waiting under its appomtiuent 
common seal of every other company party to tlie agreement (a). ” arbitrator. 


1477. Wliere two or niort'ai bitrators are .aiipointed, they must Umpiic. 
appnnt an umpire, and if tiie\ fail so to do within seven days after 
the reference to them the I^oaid of Trade may a 2 )point(fi). 

If any sucli umpire dies or becomes incajiable or unfit, or for Appomtmtnt 
seven coii.secutive days fails to act before the matters referred are of new 
determined, the arbitrators, or failing them the Board of Trade, may 
appoint an iimim c in his place 


1478. I'jvery arbitrator or umpire app 
jirecediiig arbitrator or 
a.s liis jirodecessoi (»/). 


lU! iM fi[jj)njuuru ni hiin i)i n i’oweis 

umpire has the same power and autlioritv of new 

arbitrator 
ur umpire. 


(to) London, Chatham and Dover Rail. Co. v. South Eastern Rail. Co, 
(1888), 4U Ch. D. 100, C. A. 

{n) Caledonian Bail. Co. v. Qreenoek and Wemyss Hat/ Rati. Co. (1874), 

L. R. 2 Sc. & Div. .147 ; Yool v. Great IVeslern Rail Co (1870;, 22 L. '1’. 781. 

( 0 ) Wolvcrhamjtton and WalsaU Rail. Co, v. London and Sorth-Western 
Rail Co. (1873), L. It. 16 Eq. 433 , • 

(p) Railway Companies Arbitration Act, 1859 (22 & 23 Vict^c. 60), s 6 . • 

(q) Ibid., ss 6 , 7. 

(r) Ibtd., s. 8 . 

(«) fbtd., 8 . 9. 

(*) Ibid., 8 . 10. 

(a) Ibid., s. 11. 

(b) Ibid, BB. 12, 1.3. 

(c) Ibid., BSw 14, 16. 

(d) Ibid, B. 16. 
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1479. Where ,t\vo or more arbitrators do not agree on their award 
within thirty days after reference is made to them, or within such 
other time as may be agreed on by the companies, all matters 
referred, upon which they have not agreed, stand referred to thc^ 
umpire (e). 

1480. The arbitrator, arbitrators, or umpire may require any 
company party to the reference to produce as evidence any docu¬ 
ment in its possession or power which the arbitrator, arbitrators, 
or umpire think necessary for determining the matters in question, 
and may examine witnesses on oath(7’). 

Except as otherwise agreed by the companies, the procedure in the 
reference is in the discretion of the arbitrator, arbitrators, or 
umpire (^i), and they may proceed in the absence of any company 
which has had notice of any proceeding (/i). 

1481. Several awards may be made on diffei'ont parts of the 
matters referred, each of which awards is binding as to the matters 
to which it extends (/). 

1482. An award in writing, inatle within thirty days after the 
matters in difference have been referred, or within sucli otlier time 
as may be agreed on by the conqiaiiies, is biiuliug and conclusive on 
all parties (/c); but, unless othorwivso agreed, tlio umpire may from 
time to time by writing under bis haml ovtoiul the tune for making 
the award, and an award made w'ltlnn such e.vtondcd time is as 
valid and effectual as if made within the jirescTibed limc(/) 

An award must be obeyed by all companies parties to the 
reference (m), and no aw'ard can be sot aside for any irregularity or 
informality (a). 

1483. Except as otherwise agreed by the companies, the costs of 
and attending the arbitration and award are in the discretion of liie 
arbitrator, arbitrators, or umpire (o). If and so far as tliat iliscre- 
tion is not ei^rcised, such costs musi. be borne by the companies m 
equal shares, and in other respects ea -h company must bear i^s ow’u 
costs (p). 

1484- Any difference between railway companies, or between canal 
companies, or between a railway company and a canal company, 
which is required or authorised by tlie provisions of any general or 
special Act to be referred to arbitration, must, at the instance of 


(fl) Railway Companies Arbitration Act, 1859 (22 & 25 Viet. c. 59), s. 17. 
(/) Ibid., 8. 18. 
ig) Ibid.^B. 19. 

(h) Ibid., s. 20. 

(i) Ibid., a. 21. 

(k) Ibid., B. 22. 

(l) Ibid., 8 . 23. 

(m) Ibid., B. 25. ^ 

(«) Ibid., 8. 24. As to sotting aside an award, boo title Akbitration, 
Vol. I., pp. 476 et seg. 

(o) Railway Companies Arbitration Act, 1859 (22 & 23 Viet. c. 69), s. 27. 

(p) Ibid., B. 28. 
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any company party to the difference, bo referred to the Railway and 
Canal Commissioners (q) instead of to arbitration, |)rovided the con¬ 
sent of the Commissioners is obtained (?•); and, for this purpose, the 
^ provisions of any agreement confirmed or authorised by an Act are 
deemed provisions of audi Act (ii). Where, however, any arbitrator 
has been designated by name or by the name of his office, in any 
Act, or wliore a standing arbitrator lias been appointed under any 
Act and the Commissioners are of opinion that the difference in 
question may more conveniently lie referred to him, this power of 
compelling a reference to tlie Commissioners does not exist (t),* and 
whore an agreement containing an arbitration clause is made 
between two com[liiilies, under powers conferred upon them by a 
special Act which makes no provision for arbitration, one of the 
companies has no power, contrary to the desire of the other, to 
ri^fer a difference arising und»'r such agreement to the Railway and 
Canal Coin n iissionei s (//). 


Part V. Relations Between Railway Com¬ 
panies and the Public. 

Hkct. 1.—77/e Conqxmy as Carru'r. 

1485. l^he liability of a railway company as carrier of persons or 
g/iods is that of a stage coach proprietor and common carrier, and 
it IS entitled to all the protection and privileges afforded by law to 
such jiersons (/t). 


(//) As to tiu) .jurisdiction of the ]iail\\a.y and Canal Commissioners, ijce 
p. 7.')3, 

()) Ke^ulation of Railways Act, 1873 (36 & 37 Yiot. c. 48), B. 8; see 
p 7o4, post 

{») Railway and Canal Trafllc Act, 1888 (61 & 152 Viet. c. 26), a. 16. 
7'lus provision alters the law' as laid dowm in B. v. Midland Bail. Co. (1887), 
IS* Q. R. D. 610. The term “agreement” in the Railway and Canal 
Trallie Act, 1888 (61 & 62 Viet, o 25), s. 15, is not limited to specific 
agieemcnts authorised by Act of Parliament, and all agreements resting 
lor their authority on statutory pow'ers under general Acts are within the 
provision; see Great Western Bail. Go. v. Barry Bail. Co. (1909), 13 
Jiy. & Can. Tr. Cos. 362. 

(1) Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), s. 8. This 
prpvision applies even thougli the arhitiator designated in an agreement 
scheduled to a special Act has since died [Alexandra [A'eivpori and South 
Wales) Docks and Bail Co, v. Taff Vale Bail. Co. (1906), 13 Ry. & Can. * 
Tr. Cas. 1). 

(a) Cheat Western Bail. Co. v. Waterford and TAmericIc Bail. Co. (1881), 
17 Ch. D. 493, C. A.; and see note (/»), p. 716, ante. 

(a) Railways (clauses Consolidation Act, 1846 (8 & 9 Viet. o. 20), s. 89 ; 
see title CAitRiEua, Vol. IV., pp. 1 et seq. As tothrf statutory control of 
carriers’ business, includins: such matters as reasonable facilities, dbeap 
tickets, workmen’s trains, through rates, maximum rates, and rebates, se# 
title Carriers, Vol. IV., pp. 66 et seq. 


* Sect. 7, 

Arbitration. 


Liability, 
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Sbci(. 2 .—of PMic to Use liaihcap. 

1486. Upon payment ©£ tolls (6) at the time lawfully demand- 
able, all companies and persons are entitled to use the railway with* 
properly constructed (c) engines and carriages {d). This right, how¬ 
ever, is of little practical use, because the court will not grant an 
injunction restraining a company from preventing a person from 
using its railway, as such use cannot be had without eeiious danger 
to the public, unless the company by its ow'n servants works the 
signals and points, and this the court cannot compel the company 
to do (<’). 

A company cannot be compelled to haul upon its railway the 
loaded or unloaded wagons of traclers, unless in circumstances 
where the provision of motive power is a reasonable facility (/) 
within the Railway and Canal Trallic Act, 1851 (//). 


Penalty for 
trespans on 
railway. 


Sect. 3. —Trespass on Jiailicay. 

1487. If any person wilfully tresp.iSrt-,s upon any iail\vnv(/i) and 
refuses to qini it upon request by any offK'*r or iigenL ui Lhecoinp.iiiy, 
such ijcrsou or anyone aiding or assisting him (i) may he arrested 


(b) For the moaning of toll, see p. 03o, ante. 

(c) See pp. 6'M) et seq., ante. 

{(1) Itaihvay.s Clauses Consolidation Act, ISt.'i (8 & U Viet, o 20), s 1)2. 

(c) Tohoell DuQryn Steam (Joal Vo. v. Tuff Vale Jtail. Co. (1874), 9 
Ch. App. 331, C. A. ; see Woodruff v. Brecon and Merthyr Tydfil Jiinclion 
Jinil. Vo. (1884), 28 Ch. D. 190, C. A. It is clear that in 1845, when this 
power was given to tho public, the legislature contemplated that tho 
public would use railways like highways, running their own engines and 
carriages upon them. This, however, was soon seen to be iinpracticaiile 
unless the company’s servants worked the points and signals, and theio 
was no power to compel this to be done. Hence, as in the hrst-mentioned 
case, the court is powerless to enforce the right given to the public by 
statute. 

if) As to reasonable facilities, see title CAintiEua, Vol. IV., pp seq 
As to the coiistnictiou of private sidings and branch railways, see i*>id., 
p. 68; and see pp. 671 et sen., ante. 

ig) Spillers and Bakers, Ltd. v. Great Western Railway, [1911] I K. B. 
386, C. A. This case decided that when a railway company fails to provide 
sufficient wagons for the carriage of a trader’s goods, such trader may 
provide his own wagons,* and then the company may be compelled to 
haul such wagons as a "reasonable facility” ; but a company is under no 
general cffiligation to haul the w^ons of a trader on its railway, on tender 
of tho tolls applicable to the carriage of goods in such wagons or otherwise. 
The Railway and Canal Commissioners will consider a demand for reason¬ 
able facilities with icfercnco to the circumstances of each case, and will 
not declare an abstract right. They will refuse to order that a trader 
shall be entitled as a reasonable facility to put such wagons of his own 
on a company’s railu ay, irrespective of the number of wagons which tho 
i-ompany tdnuers for the accommodation of his traffic (Watson (John), Ltd. 
V. Caledonian Rail. Vo . Glasgow and South W'esiem Rail. Vo. and North 
British Bail. Co., Polquhaim Void Co., Ltd. v. Glasgow and South Weslern 
Rail. Co. (1911), 14 liy. & Can. Tr. Cas. 186). 

(A) Or any s^atipn, works, or premises connected with the railway 
(Railway Begulation Act, 1840 (3 & 4 Viet. o. 97), s. 16). 

(i) In Roberts v. Preston (1860), 9 C. B. (N. s.) 208, the defendant was 
the owner of a wall close to the railway, and he ordered men to repair the 
wall by entming on the railway and putting materials thereon. The men 
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and detained until he can be brought before o, justice of the peace, 
and on conviction before the justice, is liable to a line not exceeding 
£5 and to be imprisoned in default of payment (A’). 

1488. The right of a railway company is just as absolute in the 
first instance as that of any other landowner to forbid unauthorised 
persons to come or be upon its land ; and if a uian not using or 
desiring to use the railway enters the coniiiany’s ])rcmises and 
slays on the premises after being requestisd to leave lie commits a 
wilful trespass (/). A company may exclude from a station all persona 
other than tJiose who use or are desirous of using the rail way (?«); 
and even thougJi an intending passenger has a riglit to enter a 
company’s station, a person conveying or accompanying such person 
to a railway has not iioeessarily any right to enter sucli station («). 

Where a company licenses one person to jjly for hire u])on or 
otherwise use its premises, no other person carrying on a similar 
business has any right without licence to so ply for hire, upon or use 
the company’s premises, even though the exclusiv'o lici'uce to tlie 
first person amounts to an unduo in-eter(mco(o). 

were requested to quit, but the dofemlant leld the uieii lo reiiiaiii, .nui it 
was held that he was properly convicted. 

(fc) Railway Regulation Aet, 1840 (3 & 4 t'ict. c. 07), s. 10. As lo 
offences, generally, see pp. 734, 735, -post. 

(1) J*eith Oenernl Station Committee v. lioan, |I807] 470; sci- ptr 

Lord M\cna(!Iitkn, at p. 492; and see, generally, title 'J'liKSi* \s.^ 

(to) Perth General Station Comm itteex. lions, m-pru , t/o/e v. (1870), 

27 VV. R. 884. 

(n) Barker v. Midland Had. Go. (1856), 18 C. 15. 46. It was held in tins 
ease that the plaintiff, an omnibus proprietor, had no right to enter station 

i ireniisea against the company’s wish merely because he had 7 )ersoii 8 on 
lis vehicle who desire to travel ; and that an action would not he on the 
part of the plaintiff for any breach by the company of a duty which it 
owed to the porsous desiring to travel; see ibid., per Wir.r.Ks, .1 , at pp. 58, 
59 ; approved by the House of Lords in Perth General Station Committee 
V Ross, supra. • 

( 0 ) Hole V. Digby, snpra ; Tie Beadell v. Eastern Counties Rail. Co (1857), 
2 0. B. (n. s ), 509. In Eo-iilgerv. Steadman (1872), L. R. 8 Q. 11. 65. it was 
held that when only certain cab-owners were privileged to ply lor Inn* 
within a station, a non-piivileged cabman refusing lo quit on request was 
guilty of a wilful trespass. Where a cabman who brings a ^lei-son to a 
station has concluded bis business he must, on request, leave the station, or 
else he is a trespasser and may be removed by force {Wood v. North British 
Rail. Co. (1899)), 2 F. (Ct. of Sess.) 1). But where it is shown tliat an 
arrangement in favour of one cab proprietor causes inconvenience to the 
pubUo, the Railway and Canal Commissioners may interfere on the giound 
of undue preference of the favoured proprietor {Re Mariiott v. Lomlon 
and South Western Rail Co. (1867), 1 C. B. (n. 8.) 499; and see title 
Carriers, Vol. IV., p. 79). The system of privileged cabs at Ijondon 
stations was aboUshed by the London Cab and Stage Carriage Act, 19^7 
(7 Edw. 7, c. 65), a. 2, which provides that a company shall not §liow any 
preference to any cab in respect of admission to such a station (the term 
“ station ” including the precincts and the approaches thereto), and that 
where a charge is made for admission it shall not exceed such sum as may 
be allowed by tlio Home Secretary. The Home Secretary has power to 
suspend the operation of this provision w here he is satislied that otherwise 
it u not possible to secure a sulilcieut supply of cabs to the station. 
Nothing in the provision affects the liability to comply with the company’s 
regulatmns for maintaining order and controlling the traffic, for limiting 
the number of cabs admit*^d, for excluding unfit cabs or drivers, or for 
excelling diivers guilty of inisiionduct. As to cabs plying for hire, see, 
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1489. When, a person is charged witli wilful trespass beff)r 0 
justices, a /jofid /ida claim by that person of a right to bo upon the 
promises ousts the juiisdictiou of the justices (/>), provided such 
claim is one which, upon the evidence, is callable of existing a^: 
law (a). If the claim of right is impossible at law the justices have 
juri6diction(/>); but a mere belief in a right, althought bond Jide, 
J.S not Hullicient to oust jurisdiction (c). 

'rhere is nothing in law to prevent a railway being also a 
highway, and so tlu're may he a public right of way over a rail¬ 
way (d). Where a j’^blic i-ight of way existed before a i-ailway was 
made, such right i.s not extinguished merely by the making of thi* 
radway; therefore justices have no jurisdiction wliere a person 
charged before them W'lth trespass sets up a baud Jide claim to have 
been on the railway in exercise of such right (r). 

1490. A person cannot he convicted of ohslnicting the line unli'.ss 
there is an intention to ohsli'iiet(/‘). 


fiutlu'r, lilU- STin.ET am* Ahiuai. TaAVEie. As trespass geueially. see 
tiLlo 'riii.heASs. its t»> the liability ot cab-owuci.s bir the williil neglect or 
ilefaiilt of eali-drivejs, sei' titles Mammi and Skkvvnt, Vol. >kX., 
])[». 24}1, note (a), Nkoi.usknc’H, Vol. XXI., pp. 41."), 4:14. 

(p) lillo Maoi.stuatms, V'^ol. XXL, p. 597 ; and see title Tiik.spvss. 
(it) WilkinHon V Go/Jitt (lH7(i), S.’i Ij. 'J'. «24 ; Coin v Milen (1888), 00 
li. T. 145 ; ylruold v Morgtnt, 1.1911] 2 K. U. .‘114 ; Fonlger v Stendmnn 
(1872), L. It. 8 Q. B. (15 But where ,a eahninn was c.harged with trespass¬ 
ing null refusing to ijuit and Jie raised the iletenee that the place which he 
was asked to quit was a public road and not the private road of the com - 
jiany, it was held thnt the juHtiee.s had jini-sdictioa to determine the title to 
the land {London, lihqhUm and South Const Kail Co. v. Fairhrother (1900), 
16 T. L. It. 167). 


(6) Arnold v. Morgan, supra. 

(e) Foiiigery. Slendmun, supra. \n Jones v. Taylor (1868), 1 K. & K. 20, 
•Ti wagon was on the railway by poruiissiori of a lailway company; the 
defendant had been forbidden by the company to come upon its premises, 
but acting under a contract with the owner of the wagon ho came on to 
the railway to repair the wagon and refused to leave when requested. 
On the defendant being charged with wnlfiil trespass the ju.sLice.s refused 
to convict. 'I’lie court rofiased to interfere with tlie justicos’ dnision. 
Lord (Jampbklt. saying, “ if he was a trespasser tiie magistrates w.jre not 
bound to find ho was a wilful trespasser.” Jones v. Taylor, supra, has, 
however, been doubted in Jfoulger v. Steadman, supra, and in Ferth 
General Station ('omnutlee v. Ross, [1897] A. C. 479. 

(d) Arnold v. Morgan, supra ; A.-O. v. London and South Western Rad 
Co. (1995), 69 J. P 110 ; and see title Highways, Street.s, and Bridge.s, 
Vol. XVI., p. 37. Where a railway crossed a highway by a level crossing, 
and the defendant company had power to lay pipes under highways arid 
break up soil for such purpose but to convey wires “ directly but not 
otherwise across any railway.” it wa.« held that the defendants had no 
jiower to disturb the soil of the railway at the crossing (South Eastern 
Rail. Co. V. European and AmencMn Electric Printing Telegraph Co. (1854), 
9 Exch. 363). 

(e) Cots V. Miles (1888), supra; Arnold v. Morgan, supra. In Scot, 
land, however, it has been held to be no defence to a summons for 
crossing a railway wliere there was no authorised crossing that, before the 
railway was made, there was a public right of way at that place which 
has never be^ extinguished (Caledonian Rail, Co. v. Walmsley, [19(17] 
S. C. 1047). A company cannot dedicate a right of way over a railway, 
nor can it re-dedicate a right of way extinguisned by its special Act (Great 
Central Rail. Co. v. Balby-with-Kexthorpe Urban Ristriet (Jounctl, A,~Q. v. 
Great Central Rail. Co., [1012] 2 Ch. 110. 

(/) Under a company’s special Act it was an offence to obstruct fcbe 
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1491- Any person who is or passes upon any railway (fi), except 
for the purjiose of crossing it at an authorised crossing (h), after 
having once(j) received warning by the company, or a servant of 
|he company, not to go or pass thereon, is liable on summary con¬ 
viction to a fine not exceeding 40 jj. for every such offence (/r). 

1492. A company o\Aes no duty to a pcu’son who is upon its 
railway without right and without invitation exprc.ss or implied, 
and is thovcforo under no obligation to warn such person of 
danger (/). If, liowever, a coiniiany allows persons habitually to 
cross its railway at a certain point, it must use reasonable care in 
passing over tliat point not to injure such jiersons (i»). 

1493. A raihvay company has the right to distrain an engine 
damage feasant (a) which is found trespassing on its railway (o). 

Sect. I.— lujunj in Exnrisa of Potccra. 

Srii-Ssi r. 1. —In (jDicml 

1494. Where a 2 ierson suffers injury tbrougli the injurious affection 
of Ills land or otherwise, by the exercise by a railway comiianyof the 
pow'ens conferred on it by Act of r.irliameut, no comixMisation is 
jiayabln by the company in resp('ct of siicli injury unless I'lirliairient 
lias given the injured person (he riglit to siicli compL'iisatioii (//). 


Skct. 3. 

Trespass on 
Railway. 

I’CTiatty for 
wronKfully 
crossing? the 
railway. 

Duty to take 
cai*e towaiil^ 
liersons 
liabitiiiilly 
cios.,iu<r the 

llIK-. 


llight of 
di^trcbs. 


Tiiabilify for 
coin]icnsatKin. 


liiuv the tippilhull, w'ho jiad ji ii^bt io ito^s tlic railway with a cart, in 
doing .so created on ohsinictioii liy the <;<nt. Itreakiug down tiiroiigh liis 
negligent inaiiagciuent and blocking the lino ; luit it whs held that ho 
couhl not be convictcil of the olToiico {Hotting v. Bristol luid Exeter Rail 
Co (IS«0), .3 ]j T. 66r>) 

(f;) '■ Kailw.ay ” in the Regulation of Raalw.ays Aet, 1808 (31 3‘2 Vict. 

c il9), s. 23, it IS submitted, clearly inciins tho lino and does not include 
tlation.s or oLhei works 

(A) As to lov(‘l crossings geiicially, see pp fSliO rt scg., ante. As to thg 
light of the owner of severed lands to ciosh th(‘ line see p. 069, anie As 
to when such an ow'iier becomes a Ircspassei, see ibid , note (j:). As to 
the oquipiiiciit and workins of level m ossings. and precautionary measures 
to be adopted in connection therewith, see pp 600, 694, ante. 

(i) The word " once ” was msened m this section by tho liegnlation of 
Railways Act, 1871 (34 &■ 35 Vict. c. 78), s. 14 

(A,) Regulation of Railways Act, 1868 (31 &. 32 Met c. 119). s. 23 

\l) Dublin, irieA,/«M) ti»d Trc.c/tn'(ii?«iZ Co. v. ShUtery (ISIH), S Apji Caa. 
11.5.5, per Lord Selborne, at p. 1187 , Harrison y. Notth Eastern Rail Co. 
(1874), 29 L. T. 844; Wilby v Midland Rail. Co, (1876), 3.3 li T. 244; 
and sec title NEGLiGENrc., Vol. XXI., pp. 394, 449. 450. 

(m) See cases cited in note («), snpia , Barralt v. Midland Rail. Co. 

(1858), I T'\ & 1\ 361; compare Lowery v. Walker, \ 19111 10. As to 

the liability of railway cqmpanie.s for accidents at level ciossiugs, *800 
j»p. 062, 696. ante; and M'o title Oaiikiers, Vol. IV.. ji 49 

(n) As to tho nature of this remedy, see title Anuiai-.'S, Vol. 1., jip. 378' 
el seq. 

(o) Ambcrgate, Nottinqham and, Boslou and Eastern Junction Bail. Co. 
V. Midland Rail. Co, (1853), 2 K. & 13. 793. 

(p) Tlamvfiersmith, ete. Rati. Go. v. Brand (1860), L. R. 4,11. L 171. As 
to when a person has a right to coniiiensatiou, see title Compulsort 
PimcaA.SE OF Land and Compensation, Vol. VI., pp. 31 etseq .. and as to 
the effect of the absence of compensation provisions, in relation to 

liability for nuisance, sco title Nuisance, Vol. XXI., pp. 517, 518. 

* 
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Railways and Canals. 

A railway company which is given power by statute to do an act 
which would ot'ierwise amount to an interference w'ith the rights of 
the public is not liable to indictment for a public nuisance ( 5 ); 
nor does an action lie against a railway company for doing an act 
which is authorised by statute, hut which w'ould ho a nuisance if 
not Hf) authorised (r). 

Where a company has power to do such an act it is not l)ound 
to do it so as to do as little injury a.s possible (a); but it is bound 
to exercise its powers with moderation and discretion, in a proper 
manner and without negligence (b), to use all reasonable precautions 
not to do injury to any persons (c), and, in constructing authorised 
works, to do as little damage as can be(d), and to construct them so 
as not to cause a public nuisance, unless such nuisiinee is the 
necessary consequence of such w'orks (e). 

1495. If, by takiOf, proper and reasonable precautions in making 
a railway, the flooding of land can be avoided, the company is lialile 
if lands are flooded because of the absence of such precaulions ( / ); 
but it is not liable for flootls caused by the carrying out uf its 
authorised works without negligence (</). So in carrying out works 

(q) 72. V Pease (1832), 4 li, & Ad. 30; and see tlu* uumcrous authonties 
cit(3d in title Noi.^avce, Vol. XXI., pp. 510, note (a). 

(r) Lomlon and Brighton Mail. Co. v. Tinman (188.5), 11 App. Cas. 45 ; 
Vaughan v Taff Vale Mail. Co. {I860), 5 H. & N. 679, lix. Ch. ; see Hast 
Pieemantlc Corporation v. Annois, (1002J A. C. 21.3, P C. 

(«) Loudon ami Brighton Mail. Co. v. Truman, snpia Mg, a railway 
company is not bound to elioosc a site for a cattle yard whicli would bo 
more convenient for other peisons than the nite the company lias chosen 
(ihid.): and compare note (ri), p. 653, ante 

(h) Bisrae v. Great Eastern Mail. Co. (1873), L. K- 16 Eq 636; Geddm 
V Mann ttf'srrroir (J'loprietors) (187S), ^ App. Eas. 430, per Eoid Hj.ACk- 
lU'iiN, at p 4.55 , see Roberts v. Chating Ctoss, Muston, and Jlnmpsteml 
Mail Co (U)02). 87 L. T. 732; and see titles Compui.sory Pi’iion ipk oi- 
Ijand ano Compensation, Vol. VI., p. 44; Negliges<'e. Vol XXI., 
]i. 467 ; Ni'ISAM’E, Vol XXI., pp. 520, 521. As to ncghpcnce m tlio 
iperforinancp of statutory powers, generally, see title NEGMGRxrK. Vol. 
XX'l., pp. 422 et seq. As to the exercise ot statutory powers .as .1 defem-e 
to a claim for negligence, see ibid , pp, 464 et seq. 

(c) Aortoiiv London and North Westein Rail. Co (1878), 9 t'li. H 623; 
affirmed (1879), 13 t’h D. 268, O. A. Statutory rights must be exejcihcd 
leasonably so as to do as little injuiy as possible ; Monthivark and Vatuhnll 
Water Co v. Waiulswoith Board of Works, [1898] 2 t^h. 60.‘>, f’. A., per 
(kmuNS, L..I., al, p. till; and see title Nitisance, Vol. XXI., py». 521, 
523. In Norton v. London and Noiih Western Mail Co. supra, it wa.s 
hehl ip the Chancery Division that a railway company is not entitled to 
elect a hoarding on its own hand in order to prevciit the acquisition of 
rights of light over the railway. This decision was not considered hy the 
t'ourt of Appeal. 

(d) Railways Clauses Consolidation Act, 1845 (8 & 9 Vicl. c. 80), s. 16 ; 
see p. 653, ante. 

(e) A.-(}. V. Furness Mail. Co. (1878), 38 L T. 655. 

if) Lawrence v. (heat Northern Mail. Co. (1851), 16 Q. B. 643 ; see Brine 
T. Great Western Mad. (Jo. (1802), 10 W. R. 341 ; A.-O. v. Furness Mail. Co., 
supra. 

(g) Bnvghton V. Midland Creat Western Mailway of Ireland Co (1873), 7 
1. It.. C. L. 169r Nor 18 a company liable for Hoods caused by reasonable 
means taken to protect its own property from anticipated damage by 
(Maahy Drainage Board \. Great Noiihern Mail, Co. (1912), 76 
J- F. 236). As to aufljorist'd works, see pp. 653, 654, ante. 
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near houhOP, proper precautions must be token to secure the safety 
of such houses {h); and if, in the construction V)f an authorised 
work, two methods of construction are reasonably open to the eom- 
, pany, one of which will do injury W’hile the other will be harmless, 
the company may bo restrained from adopting the former course (i). 

1496. With regard to tom 2 iorary aniKnance caused to pfevsons 
living‘near works which are in the act of being constructed, the 
company js not liable provided it conducts the necessary operations 
reasonably; but if it conducts them unreasonably it may be 
resli’ained by injuuctioji from doing so (1). 

1497. The liabilities and obligations of a company with regard to 
the authorised use of lands taken under agreement are the same as 
those of the company with regard to the authorised use of lands 
taken under compulsory powers (f)- 

1498. In working the railway under it.s powers the company is 
not responsible for annoyance caused by viliration, noise, or 
smoke (at); but it is not entitled to carry on its business so as to 
cause such annoyance if, by taking icasoriablo jireeautions*, the 
annoyance would he avoided (a). 

1499. As a company is under no obligation to seioen its railway 
from view, unloss rotpiired to do so by tlie Board of Trade (o), it is 
therefore not lialile for injuries caused by liorsos taking fiiglit at 
engines or trains(p). 


{It) Bisroe y (heat Bafteiii (Jo (J873), L 11 IG Bq. G.'iG , (hllespie 
V. Lilias and Aird (180.^), 20 R. ((Jt, of Sess.) iOo.l 

(?) Contn V. (Viirevre Bail ("o. (1830), 1 lluss & M. 181 (where a company, 
which h.ad power 1o inaKt* a liridge over a mill race, and proposed io make, 

• a biidpe of snndl span winch would do harm, whereas :i huge span would 
avoid iiijnij, wan leslrained from msikiiig the, sniali span); sind seo 
Man.'icr V. liadhein and Kadern ('oiinlics Bud. i'o. (1841), 2 b’y. I’an. 
ya.s 380; and sec p. 6h3, ottlfi 

(K) Where the company catried on llie woik oJ eonsfiuefion (lijoiigljdut 
the night, ,ns well a.s by day so that plaintitl s house was lendned nnm- 
liabitable, an injunetion was granted against such night work as not being 
leasonably neecssai v (Ihnnng (hofis, Bust(m,and Hampdaid Rml 

Co. (1902), 87 L. T. 7.*12); but, where sueh night work was shown to bn 
lOii.'ionably in'cessmy an iii]iinction was refused (^l?f/i v (heal Sorllipiii, 
J'nradilhi and BrompUm Bail Co. (1903), (57 .1, P 417). 

(1) London and Bnqhion Bad. Co. v. Tr?/,m?/?? (1885), 11 A|?p ('as. 4.'>; 
and RCci titles <';o,\n'nLSORr PimciiASE or IjAM? am? (’ovici:,nsa'iion, 
\ol. VI., pp. 24—20, 32, 48 ; Is'egi.igknck. Vol. >1X1 , pp. 405, 400 

(»/,) Bummersmlth etr. Bail. Co. v. Brand (1869), Ij. R. 4 II L 171 ; and 
see, title Nui.sance, Vol, XXL, p. 519, iioto(ft). This is so ev“u whem the 
juojierty of the person eomphiiiung lias been dcpreciatwd in v.ilue by sneh 
working, provided no laud of sueli person lias been taken [dud : Cavqkan 
V Tuff Vale Bod. Co. (1800), 5 11. & N. 679, Kx. (’ll.). As to the liftbilily 
of il railway coinpan> .as to the piovisiori of engines, see p. ^) 0 , hnie. .\s» 
to llic liabdity for nuisance arising from smoke from engines, see title 
Xi’l,sAM.’E. Vol. XXL, pp. 519, note (a), 545. 

(ft) Smidi V. JUidlnna Bad Co. and Lancashire and Yorlrshirr Bad. Co. 
(1877), 37 L 224 (where an injunction was granted against the eon* 
tinuation fd a niiiaaiice by smoke and vapour from engine-cleaning sheds 
erected by a company on'its own land near the pla,intift's house). 

(o) See p 687, anie 

ip) Simktn V London and 2\oith irrfifejH Rail. Co. (1888), 21 Q. B IL 
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Sun Skct. 2.- -Fire* Caused by Locomotives (j). 

1500. A railway company has generally authority to use steam 
engines on its railway (r). Hence, if an engine is constructed with 
the precautions which science suggests against fire, and is used 
without negligence, the company is not responsible for any damage 
which may be done by sparks (.i). 

The fact that sparks from an engine caused a fire appears to 
raise a presumiitioii of negligence on the part of the company (t), 
but it must always be a (piestion for the jury whether on the 
evidenc(i before them the company was guilty of negligence in the 
construction or use of the engine or otherwise m relation to 
the circumstances causing the fire (a). 

1501. In the construction of an engine the company is bound 
to use all the discoveries which science has put within its reach 
in order to avoid doing harm, provided they are such as it is 
reasonable to require the company to adopt, having proper regard 
to the likelihood of the danger atul to tbo cost and convenience ot 
the remedy (/<;; but it is not negligence ('o the ])<irt of a company 


4.53, C. A. (whoro the plaintiff was injured, while le.aving a railivay station 
in a carnage, tlirough the Jioise.s bciiifr tii^ihtened by an engine blowing olT 
steam, and it wis held that as no neiflifienee could bo proved, and as tuoro 
w.as no Rl.T.liitory obligation to erect a .screen the comp,any was not liable 
tor damages) But liie failuie to erect a scieen it such screen is 
leasonably necessary to protect persons from m)uiy while pa.s.sing at places 
where the company invilcs them to ]}:iss may he iieghgence (jl/ie/lon v. 
London and Noilh )Vestern Rail. Co (lt)0.5), 21 T. L. K. 671, C A.). 

iq) As to the power of a railway comiiany to enter on hand for the 
purpose of preventing or oxtinguisliing files caused by sparks from engines, 
see titles AgRIOUL'IUUE, Vol. 1., pp. 279, 280 ; COMPULSORY PURCHASE OF 
].<ANO AND CoMPKNSVTION, Vol, VI., p. 155. 

(r) As to the construction ot engines, see p. 690, ante. 

(s) Vrtuf/hnn v. Taff Yale Ifatl Co. (1860), 5 11 & N. 670, Ex. Cli , 
approved in IJammeisniith etc. Rail. Co. v. Brand (1869), L. 11. 4 11 L. 171; 
Smith V. London and South Western Kail Co. (1870), L. Jt. 6 I*. P. 14. 
Ex. Ch. But where Pailiamont gave a company power to make a railv, e v, 
but gave it no power to use steam engines, and injury was done by spaiks 
from an engine, it was held that, as tbe.couipany had no express authority 
to use such an eiigme, it was under its common law liability and was 
liable for the nuisance iiiespoctive of negligence {Jones v. Festiniog Bail 
Co (1868), L. R. .3 (J B 733). As to the common law' liabihty, and the 
liability of persons biingiiig engines on to a highway, see Powell v. Fall 
(1880), 5 tj. B I). 597, C. A ; titles Agriculturk, Vol. I, pp. 278, 279; 
Hioiiways, Stkeet.s, and Bridgus, Vol. XVI., pp. 151 <t srq. ; Negli¬ 
gence, Vol. X'XI., pp. 403—-405 ; Nulsanck, Vol. XXI , p. 622. 

(t) Pigqotv Fastvni Counties Rail. Vo. (1846), 3 0. B. 229. As to the 
burden of proof of negligence in such a case, sec title Negligence, Vol. 
XX1.S p. 437. As to the function of the juiy, sec ibid , pp. 441 et eeq. 

(a) See Aldridge v (heat Western Kail, Co. (1841), 3 Alan. & G. 615 ; 
Longman v (rraiid Junction Canal Co. (1863), 3 F. & F. 736; and see the 
cases cited in notes {«), (1), supra ; and see note (c). p. 727, jwst. 

{b) This paragi'aph h foimucd on the direction of Williams, J., to the 
jury in Fremantle v. London and Noiih Western Hail. Co. (I860).2 F. & F. 
337, 340, approved of uu a motion for a new trial by the Court of Common 
Pleas (1861), IOC. B. (N. 8.) 89, also approved of in Otmmock v. Forth 
fftaIfordshire Bail. Co. (1866), 4 F. & F. 1058, and in Oroom v. Great 
Western Rail. (to. (1892), 8 T. L. R. 253; and see title Negligence, 
Vol. XXL, pp. 304, 404, 405, 467. 
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if it refuses to use an apparatus the efliciency o'l which is open to 
bond fide doubt (c). 

1502. Although there may bo no negligence in the working of 
the engine or in its construction, a company may be liable for 
damage done by lire caused by sparks, if by leaving inUauamable 
matewal close to the line, or otherwise, its negligence caused the 
damage (//). 

1503. When damage* is caused to agncnUnrul land or to agi i- 
cultural crops {<>) by fire arising fiom spai’ks or emdor.s emitted 
from an engine on a railway, the fact that the engine was used 
under statutory powers does not affect the liability ot the company 
ill an action foi such damage (/). Where such damage is caused by 
an engine used by one company on a railway worked by another 
coinjiany (//,), either company is liable ; but the latter company is 
entitled to bo indemuilii'd in re.spect of it.s liability by the company 
using the engine (//). These provision.s, liowever, only apply where 
the claim lor damage m the action dees not exceed the smn of 
t‘l()()(<), and wlieie written notice of claim lias been sent to the 
com])any within seven days of the occurrenee of the damage and 
particulars of the damage in writing witiiin fourteen days (/. ). 

SiccT. 5 .—Jjiahihtit ill ir'ipi’ct of l)(iii(j<>roii<i Pi'npi’rl}/. 

1504. When a railwtw company expressly or impliedly allows 
persons to come upon its premises, it may be responsilile for 
injuries sulTeied by such persons through the dangerous condition 
of the premises (/); and when a company places upon such premises 
any machine of such a nature as to be attractive to children and 
<langerous us a plaything, the company may be responsible for 
injuries caused to children through their playing willi such machine 
if the children are upon the company’s premises wdtli its tacit 


* • 
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(c) Hhajtenbiiri/ {Karl) v London and South Western h‘inl. Co. (18lt.'>), II 
T Jj. R. 269, C. A , Ci-ooni v. O'lOat irestem Co. (1892), 8 T Jj. R. 25:i. 
Kvideiice has been givtiii in thoso and other cases that u “ spark an cst or,” 
used widely at one tune by some uoiiipuines, if* in tact useless, or worse ; 
Hce Port-Cinsgow and ^emirk Saihiolh Co. v. ('akdontnn Jinil Co. (1893), 
20 Rettie (House of Lords), 3.5. 

(d) Smith V. London and South Wentem Pail. Co. (1870), Ij R. 6 CJ. P. 14, 
Ex. Ch.; and see titles Neglic.evch, Vol. XXI., p. 404 ; Nuisance, Vol. 
XXL, pp, 520—522. 

(e) For the iiieumug of the terms ” agricultural land ” and “ ngricub 

tiiral crops,” see title Aoiuculiuue, Vol. I., p. 279. Agricultural laud 
under the luanagenieut of the Commissioners of Works and agricultural 
crops tliereou are included (Railway Fires Act, I‘*05 (6 Kdw. 7f c. U), 
B. 4). , • 

(/) Ibid., s. 1 (1). 

(g) As to working agreements, see pp. 703 et seq , ante. 

(h) Railway Fii-es Act, 1906 (6 Edw. 7, c. 11), s. 1 (2). 

(t) Ibid , s. 1 (3). 

(k) Ibid , B. 3. The sending of these particulars is asondition precedent 
to the right to this statutory remedy, and paitieulars are not Buffloieut 
unless they contain a statement of the amount of the claim in mouey 
(Martin v. Great Eastern Bail. Co., [1912] 2 K. B. 406), 

(i) See title Xui!)anc£, Vol. XXL. pp. 616 et seq 
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permission and ace unable by reason of their age to take cai'e of 
themselves (wi). lJut where sucli taeit peirmissioii to play is confined 
to a particular spot, there is no duty on the company to fence off 
such spot from the rest of its land, and the company is not liable 
for auy injury caused to children who have trespussed on such 
adjoining land («). 

Shot. i\.--liyr~Jjau's (o). 

1505. Whenever a railway company has power to make bye¬ 
laws ( p), and to impose penalties for the enforcement thereof uiion 
persons other than servants of the company {q), a copy of any such 
hye-Iaw, certified as the Board of 'J’rade may direct, must be laid 
before tlie Board, and the bye-law can have no force or effect until 
two luonths have passed f’-om tJiat tune, unless tlie Board jirevionsly 
signify its approval thereof (r). The approval of the Board of Ti-.ide 
to a bye-law in no way affects the authority of the courts to decide 
the ipiosLion of its v.ilidity or invalidity (»). 

1506. The Board of TTadelias discretion either be.fore or after the 
evpiration of sucli two months, to iioi.iiy the company tluit it 
disallows any sucii hye-law ; and tJieieiipoii the hye-law can have no 
force or effect, or, if it is iii force at the time of such disallowance, 
it thenceforth ceases to have any foice or effect ex(;c‘pt in so tai as 
any penalty may have been incurred thereunder {(). 

1507. Any such hye-law may he proved in a court of justice by the 
production of a copy thereof proved to be an examined cojty or 
cAtruct, or purporting to be signed and certified as u true copy by 
the oiliccr who has cliargo of the original (a). 


(«i) Cooke y. JiJidltind Gieat Weston Jtailway of Irelavd, | lOOD) A. C 22'J. 
As to fhe ^jfcnoial duty to take caic, see title NimLioiiNCK, Vol. XXI., 
pp. '“370 el seq. As to the increase of tlio degree of caie requiM il nlu' <• 
eluldicii are eoiicoined, see ibid., p. 373, note (s). As to (ho respective 
degrees of care required in the cases of inviUes, bare licensees, and tic - 
p.isBors, see tbid., pp. 3B7, 391, 394, the degree of liability being coiu- 
incusiirate with the nature or absence ot the invitation ; sec ibid., p. 390. 
As to contributory negligence on the pait of ehildien, see ibid., ]i, 4.')3. 
As to the obligation of a coyipany to fence at level crossings, see pp 6<j0, 
662, ante. As to the duty to fenee the fine from adjoining lands, see 
p. 670, nwte. 

(n) Jenkins v. Qrent Westein'Ratlway, [1912] 1 K. B. 623, C. A. 

(o) As to bye-laws, generally, see also titles Coiiporations, Vol. Vllf., 
pp. 336 et seq. ; Public Health and Local Administkation, pp. 368 
et seq., ante. 

(p) Including in tlie term “ bye laws ” rules or orders or regulations for 
which ‘a penalty is to be enforced (Railway Regulation Act, 1840 (3 vV 4 
Viet. 0 . 97), 8,^ 7). As to penalties, see pp. 734 et seq., post. 

tg) As to bye-laws atl'ecting servants of the company, see p. 731, post. 

(r) Railway Regulation Act, 1840 (3 & 4 Vict. c. 97), ss. 7, 8. 

(a) Kmse v. Johnson, [1898] 2 Q. B. 91 ; Ji. v. Wood (1866), 6 E. & B. 
49. 

(t) Railway Regulation Act, 1840 (3 & 4 Viet. c. 97), s. 9. 

(o) Evidence Act, 18.)1 (14 & 13 Vict. o. 99), s. 14. It was held in 
Molteram v. Eastern Counties Rail. Co. (1869), 7 C. B. (n. s.) 68, that 
railway bye-laws are “ documents of a public nature ” within this pm- 
Vision ; .md see title Evioekcf., Vol. XIII., p. .626. 
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1508 . For tho purpoat of regulating I, he use Uf the railway, the Skct, 6. 
coQipaiiy has power to make regulations (1), as to the mode by which, Bye-Laws, 
and the speed at which, carriages (h) using the railway are to be 

’ moved, (2) as to the times of tho arrival and departure of any such fo/nglof”^ 
ciiiTiiiges,(3) as to the loading and unloading of such carriages and railway ami 
the weights they may cai-ry, (4) as to the receipt and delivery of P™™‘ses. 
goods conveyed on such carriag(‘s, (5) for preventing the smoking of 
tobacco and tlie commission of any other nuisance in such carriages 
or on any immiises of tlic company, and (H) generally for regulating 
tlio tiav(']ling upon or using and worknig of the railway (c). A 
company also make provision foi maintaining order in, and 

regulating the use of, its stations or the approaches thereto (d). 

1509 . 'I'lie company may make bye-laws to enforce such regnla- Knforceincnt 
lions and may from tiuio to time repeal or alter such bye-laws and 

make otlieis, piovided they are not repugnant to tho law of England ^ 
or to the provisions of the Railways Clauses Consolidation Act, 

18 b") ((’), or the special Act of I be coni])any ( J ). . 

1510 . Rve-I aws, to be cirective, must be sealed with the common Scatfnpnml 
seal of the company C/)> and must be jiainted on boards, or printed 

on ]mpcr and pasted on boards, and hung ii]) or aOixed and con¬ 
tinued in a consjacuous place in oveiy slation or vharf of the com- 
li.iny (accf)rding to tlieiv siibjccl-matter) in such manner ns to give 
jiublic notice thm-cof to jiersons alTe,cted tln-reby ; and no jienally 
imposed liy any such liye-law can be recover<‘d unless ilie liye-law 
IS pulilisbc'd in tins manner (/f). Tn order to prove publication it is 


(li) 'f’hc cjniiaf><.'i* referred to ine either the eamages of the company or 
I hose of ]>ei‘'Oim ijaing tlieir own finnns; set' Jiyson v. London ovd JKorth 
It e<iiern L'ail Co. (ISSl), 7 If. U. 32. per LlshiMCY, ,T , at p. 3a ft is 
lo bo ol)M*r\e<l, however, (hal m iSViawdci/! v Sovih Mastcni Uml.Co (I8.S0), 
f) Q. Jf. I>. dtili, t’ooKBTiRN. 0 -f., at p. -t-tO, evpies'-ed "an opinion that tho 
earriagoa reieried to were only 1hoi»e of other jteisons n&ing flie lailway, 
at> it was expeetrd in 184.") tha't oilier persons would; see p 720, tin/r 

(e) Railways riaiisea (\)nso]idation Art, 18-1.) (8 9 V'lel. o. 2o), a lOS. 

>'o such red'll la (loiis, however, may authorise the closing of the laihvay 
(except for necessary repairs or other suilicicnt <-auRC), oi the preventing 
of the pa.ssiigo thereon of engines and carriages at reasonable times (t/n'd.). 
As to bye-lawa aifecting passengers, sec title Cakkikr.s, Vol. pp. 61— 
65 

(d) llegnlation of Railways Act, 1889 (.72 & .73 Viet. c. 67), s. 7. 

(e) 8 & Jt Viet. 0 . 20. A bye-law is repugnant to tho provisions of this 
Act when it professes to make something piiiiiahable. when done without 
intent to defraud, wliich thing the Act makes punishable only when the 
intent exi.sts (Denrden v. Townsend (186.7), L. R, 1 Q. Jl. 10, lolluw'ed and 
approved in London and Drujhlon Rail. Co. v. iridwoii (1878), 3 D. 
429). 

(/) Railways Clauses (’onsolidation Act, 1845 (8 & 9 Vict. <f. 20), s. 10,9. 
No'bye-law is valid which militates against or is rejnignant to the powers 
given to tho Postmaster-General by, and the other provisions of, tho 
Railways (Conveyance of Mails) Act, 1838 (1 *2 V'iet. c. 98) [ibid., s 11). 
As to conveyance of mails, see p. 700, ante. 

ig) Railways Clauses Consolidation Act, 1845 (8 * 9 Vict e 20), b. 109. 
(A) Ibid., s" 110, As often as such printed bye-laws become obliterated 
or destroyed tho company is bound to renew thohi (tbui.). I'o pull down or 
injure any such board or to obliterate any of the words thereon is an offence 
8. 144 : boo p, 088, ante). WJicu a person is charged with un offeupu 
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flufficient to prove that a painted board or printed paper containing 
a copy of such byo-laws was affixed and continued and if necessary 
replaced in the manner prescribed (i). 

Such bye-laws when confirmed by the Board of Trade and so 
publislied are binding upon, and must bo observed by, all parties (k). 

1511 . Any person offending against a bye-law is liable to forfeit 
as a ])enii,Uy for every offence a sum not exceeding £Sy; and if the 
infraction or non-fibsorvance of the bye-law is attended with danger 
or annoyance to the public, or hindrance to the company in the 
lawful use of the railway, the company may, without prejudice to 
any penalty, summarily interfere to obviato or remove such danger, 
annoyance or hindrance {1). 

1612 . A railway company which has power to use steam vessels 
may make bye-laws regulating the traffic on such vessels with regard 
to either pass(’Mg(!r.s or goods. Rach hyo-law must bo sanctioned 
and published, ami may be enfon'od in the same muiiticr as bye¬ 
laws relating to passengers or goods traffic upon tho company’s 
railway (/«)• 

1513 . Evory railway company which carries or intends to carry 
explosives must make bye-laws, with the sanction of the Board of 
I’rade, for regulating the conveyance, loading and unloading of such 
explosives upon its railway (»). 


Part VI.—Railway Companies and Their 

Servants. 

8iiCi’.. 1.— Liabilitij for Iiiiki i/ to Snrants. 

1514 . The liability of a railway company for personal injuries to 
its servants is in general the same as that of other employers . i). 
Its liability under the Employers’Liability Act, 1880 (pj, however, is 
wider than tliat of oilier einployevs in that it is liahlo for tho 


against any such bye-law it is not necessary for the company to prove that 
a copy of such bye-law us posted at every station on the company’s railway, 
it 1 .S siifficiont if the company prove tliat a copy is posted at the stations 
at which the defendant entefcil and leit tho train {MoHcram v. Jiaatern 
CountieH Rail Co. (1S59), 7 C. B. (n. s.) 58). 

(i) Railways (Hanses Consolidation Act, 1846 (8 & 0 Viet. c. 20), s. 111. 

(fc) 1 . 6 ,, by the oompany as well as by an individual. To avail itself 
of a bye-law a company must keep strictly within its provisions (Jennings 
Vi (treat Northern Rml. Co. (1865), L. R. 1 Q. B. 7). 

■ (1) Railways Clauses Consolidation Act, 1845 (8 & 0 Viet. e. 20), s. 100. 

(m) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 32 ; and as to 
offences, see pp. 734 el seq., post. 

(n) Explosives Act. 1876 (38 & 39 Viet. c. 17), s. 35 ; see title Explosives, 
Vol. XIV., p. 38, {»; ^nd see p. 787, poet. 

(o) See title Mastbu and Servant, Vol. XX., pp. 118 et seq.. 128 et seq. 
As to notices to the Board of Trade of accidents to servants and inquiries 
into the causes of such accidents, see title Coroners, Vol. VIII., p. 244; 
and see pp. 747 et seq., post. 

<|>) 43 ii 44 Viet. 0. 13. 



Part VT —Pailway Compakies and Their Servants^ 

negligencfi of any person in its service wlio has the* charge or control 
of any signal, ijoints, locomotive, or train upon a railway (<^). 

Skct. 2.— Byt'-htn'S Jlnfiiiatiny Srrraids' Conduct, 

m 

1515. A railway company has power to make hye-laws for regu¬ 
lating’the coiiduet of its officers and servants (r); and such bye-laws 
must bo sealed with the common seal of the eomiiany and a co]>y 
thereof given to every officer and servant alTected thereby {o). 

Koasonable penalties, not exceeding A'ri for any one offence, may 
be imposed for offences against such bye-laws (/j). 

Such bye-laws may bo proved by the production of a copy thereof 
sealed with the common seal of the company (c). 

Sect. 3.— lit'fjulatinn of Jlourst of Worh. 

1616 . Every railway company must make jieriodical returns to 
tlie Hoard ot Tradts as to tlie poisons in the employment of •the 
company whoso duty involves the safety of tiains or iiassengers, and 
wlio are employed for more tlian such number of hours at a time as 
may be from time to time fixed by the Boaid(f7). 

I’he Hoard has iiower from time to time to givi' directions as 
to the form and contents of such returns and tile intervals at which 
they must be made (c). 

1517 . If it is ri'presenled to the l^oard of 'Prade liy or on behalf 
of the servants, oi any class of the seivants, of a railway company 
that their hoiiis of labour are excessive, or do not provide sufficient 
intervals of rest between tlie periods of duty, or sufficient relief m 
respect of Sunday duly, the Hoard must inquire into the repre¬ 
sentation (J ). If it then appears to tin* Jioard that there is reasonable 

(^) See title jMastuu am> Skuvant, Vol. AX , ]>}) liC), 140. As loathe 
application to railw ays ol st atutoi y pi ovi8ioii.s relaliii" to dangerous tiade.s, 
see title Factouiks and Siiocs, Vol. .VIV., pp. 4S0, 487. 

(r) As to the general duty of a servant towaids his cinployor see title 
Masxrk and Skkvant, Vol. XX., jip. 125 ct aeq. As to societies or com¬ 
binations of jjeiBons employed or euguged in trades and employments, see 
title Tkadh a.vd Tkadk Unions. 

(«) I’ompanies Clauses Consolidation Act, 184r)(8 & 9 Viet c. 10), s. 124. 
This powei is possessed by all companies created by an Act of Parliament 
which incorporates tho Companies Clauses (Consolidation Act, J815 (8 &. 9 
Viet. c. 10; and see title Companies, Vol. V., p. 717. It should bo noted 
that no consent of tlie Board of Trade is required as in tlie case ot bye¬ 
laws made under the Railway Regulation Act, 1840(3i!w;4 V^it t o. 97) (see 

р. 728, ante), or the Kailways'Clauscs Consolidation Aid, IS4.) (8 & 9 \iet. 

с. 20) (see p. 730, ante). • 

(6) Companies Clauses Consolidation Act, 1845 (8 & 9 Vict. j,. 16), s. 12.7. 
The bye-laws must be framed so Unit the justice before whom a person 
is charged may mitigate the jienalty os be tLiiiks fit {ibid,, s. 126). As to 
offences by sei vants of railway companies, sec pp. 733, 734, post. 

(<3) Companies Clauses Consolidation Act, 1843 (8&: 9 Vict. e. 16), s. 127. 

(d) Regulation of Railways Act, 1889 (52 & 53 V'lot. c«67). s. 4 (1). 

(e) Ibid., s. 4 (2). Penalties are incurred for a broach ot this provision 
as under the Regulation of Railways Act, 1871 (34 & 35 Vict. c. 78), ss. 9, 
10 (Regulation of Railways Act, 1889 (62 & 53 Vict. c. 57), s. 4 (3) ; see 

-p. 644, ante). 

(/) Railway Regulation A(it, 1893 (56 & 67 Viet. o. 29), s. 1 (1). This 
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oi'OUiid for such complaint, it must order the company to submit 
lo the Board, within a specilicd period, such a .schedule of time 
for the duty of the servants complaining as will in the opinion of' 
the Board bring the actual hours of work within reasonable limits, 
Imving due regard to the circumstance.’? of the traflic and the 
iiaturo of Lhe work (*/). 

If the company fails to comply with such to'diT or to enforce the 
provisions of any such schedule approved by tlie Beavil, llu; Board 
may refer the matter to the liailway and Canal Comniissioiieis, who 
may thereupon order the com])any to submit to tliem such a 
schedule of time as will in their opinion bring the actual hours of 
work within reasonable limits (/<). 

Failure to comply with such order of the Commissioners, or to 
enforce any such scliedule approved by the Coinim.sHtoneis, renders 
the comp.iny liable to a lino of t'lOO for every day during wliicli the 
default continues (<). 

Any such order made by the Board or by the Commissiotu'i.s 
re.speetively may from time to time he v.u-ied or reseiiulcd hy them 
as circumstances may ret|uiretA.). 

All proceedings under these provi.sions must be reporte*! amiuaily 
to Parliament by the Board of 'I'rade^/h 


Part Vil.—Damages, Penalties, and Offences. 

Skgt. 1.— l)a)iiniji's. 

1518. "Wliero damages, costs, or expeiuses are in any ca.se dinaited 
to he paid by tho Bailw'ays Clauses Consolidation Act, JHl,; (ni), or 
Inutile siHJcial Act of a railway company or by any Act iuciuporuted 

docs not apply to any servant who i.s wholly employed in cJeiicol woik or 
in the company’s workshop.s (liailway Regulation Act, 18!):$ (56 & 57 Virl. 
c. 29), a 1 (7) ). 

(g) Ibid., a. 1 (2). 

(k) Ibid., s. 1 (3). 

(0 Ibid., B. 1 (4). The Railway and Oanal Bi>iumia.sion(ir3 have .all (liu 
powers to’make and ciitorcc such orders as they have to make or enforce 
other orders within their jurisdiction (see p. 761, post), but thoir jurisdiction 
may be exercised by the two appointed Commissioners without the ex officio 
Commissioner (Railw'ay Regulation Act, 1893 (56 & 57 Viet. c. 29), s. 1 (5) ). 
{k.)Jbid., s. 1 (6). 

{l)'*lbid , 8 . 2. ’The last report was presented in August, 1912. 

' (m) 8 & 9 Viet. _o. 20. Damages may be payable under tho Railways 
Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), for any injury done, in 
the exercise of a comjiany’s powers of executing works (ifi/d., s. 16; see 
p. 653, ante), and, as to the jurisdiction ot two justices, see also pp. 662, 
667, 668, 672, ante, to the property of any gas or water authority (Railways 
Clauses Consoliclhticfn Act, 1845 (8 & 9 Viet. e. 20). ss. 18 — 21 1 'seo p 679, 
ante) ; by failure to sujiply a road in place of a road stopped up (Railways 
Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 20), s. 57; soo ]>. 666, 
ante) ; for wrongful, unreasonable, or vexatious detention of goods or 
wagons where there is a dispute as to tolls (Railways Clauses Consolidation 
Act, 1845 (8 & 9 Viet, e :;0), ss 101,102) ; for injury to the property of a 
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therewith, tliei). unless oilier piooediire is preserilled,- the amount 
in case of dispute must be determined by two justices i>t). 

* 1619. If the amount as so delonninod is not paid within seven 
days after demand it may be recovered by distress on the goods of 
the company or other paiiy liable, and the justice’s must issue their 
wan ant accordingly When, in tho casi! of a railway companj, 
no sutlicient goods can he found to satisfy such distress, and the 
aiiKiunt paA’able does not excoiid .t‘ 20 , it may he recovered hy 
dihtress on tlie goods of the treasurer of the com])any, and the 
justices must issue a vs'arrant accoidingly. No sucli distress, 
however, can issue unless seven days’ notice in writing, stating the 
amount due. and demand mg payment thereof, is given to the 
Ireasiiier or [(-ft at liis residence, ff the treasurer pays any money 
under sucii distn’ss, lie is (‘iititled to be indeunnlied b\’ the 
conipaiiy, and may enf.iree his light by action or retain tho 
auiounl paid mil of any of the couipany’s money iii his possession vp). 

1520. U believer any question of compensation, damages, charges, 
or e-xpeiises is referred by any of IhoAets above nientioiu'd ( 7 ) to the 
determination of one or more justices, any justice may on the 
ajiplication of one party issue a summons requiring the other 
jiaity to appear at a named time ami place. On the aiqiear- 
ance of tho patties, or, in the absence of any i>arty, on proof 
of service of the document, ono or Iwo justiees. as Lite case may 
he, niav cxainme witnesses on eath and hear and determine tho 
question. Tlie co.sts of such proceeilmgs are in llio discri'tioii of 
the justice or justices, and lie or they must determine tho amount 
theieof(i). A witness may be summoned to attend, and m case 
of default, provided lie has been paid or tondi'red a reasonable sum 
for his expenses, he is liablo to a penalty not exceeding t‘o(.s). 

Siscr. 2. — OffVnci's hii Si'nanU of a Comjxt/ii/. * 

1521. Where any servant of a railway company or other person 
who is employed in conducting the truilic uiion the railway, or 
in repairing or maintaining the works of the company, is found 
drunk while employed upon the railway, or commits any oflenee 
against the bye-laws, rules or regulations of the company, or 
wilfully, maliciously, or negligently does or omits to do any act 


railway company by a servant of the owner of an engine (liaiJways Clauses 
Consolidation Act, 1845 (8 & 0 Vict. c. 20), 8. 124 ; see p. 002. ante). 

(n) fiailways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), 8.140. 
Tho term “justice ” means a justice of the peace for the placa wheie tha^ 
matter arises who is not interested in the matter {ibtd , s. 3). As to the* 
jurisdiction of justices, generally, see title Magistrates, Vol. XIX., 
up. 5.59 et neq. ; and sec ibid., p. 552, note (n). 

(o) Kailways Clauses Consolidation Act, 18i.> (8 .'it 0 Vict. c. 20), s. 140. 

(p) Ibid., 8. 141. , * • 

(q) See p. 732, ante, and tho text, supra. 

(r) Railways Clauses Consolidation Act, 1846 (8 & 9 Vict. c. 20) s. 142. 
(«) Ibid., 6. 163. So far as relates to offences this provision has beeu' 

repealed by the Summary Jurisdiction Act, 1884 (47 &c 48 Vict. c. 43), 
Semed. 
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whoroby liPti or jinib is ondangerod or the traffic obstructed, he may 
bo arrested without warranty) and taken before a justico by any 
officer or agent of the company, or by a duly appointed special 
constable (a) or by any porson civlled upon for assistance (/>). 

The justico on complaint nitiy act summarily in the nmttor(c\ 
and on conviction may sentence the oflender to a term of imprison¬ 
ment with liiird labour nc)t tsxceoding two months, or to a fine not 
exceeding .tJlO, with imprisonment in default of payment for a 
term not oxcei'ding two months (d). The justice, however, if upon 
the liearing lie thinks lit, may commit the person charged for trial 
al quarttu- sessions (c), and if he is so tried, and convicted, ho may 
lie sentenced to imprisonment with or without hard labour for a 
term not exceeding two years(./'). 

Sner. 3.— Oh'itnwtion of O/Jiccru of a Coinpani/. 

1522. Jl any person wilfully obstruets or impedes any officer or 
agent of a railway company in tlin om cuLiou of his duly upon the 
laihvay, or upon the, works or pienusjs connected llierewith, he 
also may he arrested without warrant (/) anil taken before a justice, 
and on conviction may he lined a sum not (‘xceediiig IT) or he 
imprisoned in default of payment ( 7 ). 

Srct. 4.— (>pciiCP.H uiuh-r liniliiniia CViofses nml Oihrr Arl'i. 

1523. Every penalty or forfeiture imposed by the. Thiilways Clause.! 
Consolidation Act, 1815(//). or by the siiecial Act of a company, or 

(/) \s l,u am-i, without w nraiit, st*o titles (Iuiminai,. Law and Pko- 
rnmrin:, Vol. IX., pp. :$i)0 , Pulk'E, VoU XXII., pp. 497 xeij. 

{ti) As to special constiible.s, sc(‘ title roLicn, Vol. XXIL, pp. 491 el neq., 
494 et neq. 

(/)) Itailway Hegulation Act, 1842 (.') & G V'ict c .5.')), a 17 ; sec also 
Railway Regulation Act, J840 (.‘1 &. 4 Viet. c. 97), .s. ].‘{ \iiy poison 
counselling, aiding, or assisting in such oficnee i.s undei the satno liainlity 
(ihid ). As to hye-laws regulating the conduct of a lailway coin* iiiy's 
servants and oftciicea against such byo-lau.s, see p 7U1, oute. 

(c) Where a single justico nets, hi.s power of inflicting lino or imprison- 
inont is limited; see Summary Jimsdietion Act, 1879(42 ii. 43 Viet. e. 49), 
K. 20(7), and title Magi.stratu.s, Vol. XIX., pp. .'37:5 

(d) Railway Regulation Act, 1842 (o & G Viet. c. .’>.'5), R. 17; see also 
Railway Regulation Act, 184U (3 & 4 Viet. c. 97), a. 13. 

(e) As to quartei sessions, see title Magisthatk.s, Vol. XTX., pp. 632 
et eea. 

if) Railway Regulation Act, 1840 (3 & 4 Viet c. 97), s 14. 

(o) Ibid., 9. 16; .see also pp. 720, 721. ««<«. 

<b) 8 & 9 Viet, e 2o. Penalties are imposed by the Act in respect of the 
following matters •— eonstrucfing woiks without tlic cuusent ot tlie Board 
of Trade when such consent is required (ibi<l , a. 17 : see note (b) p. 673, 
•'itnte) I obstrueting coustruction of railway (Railways riauses Consohd.ation 
Act, 1846 (8 &. 9 Vict. c 20), s. 24 ; see p. G89, anie) ; not substituting a 
road for a road interfered with (Railways Clauses Cousohdatiou Act, 
1845 (8 & 9 Viet, e 20), s. 64; see p. 064, ante); failing to restore 
a road interfered with (Railways Clauses Consolidation Act, 1846 (8 &■ 9 
Viet. c. 20), s. 67 ; sec p. 666. anie), failing to repair a road injured in 
execution of works (Railways Clauses Consolidation Act, 1845 (8 & 9 
'Vict. c. 20), B. 68 ; see pp 665, 666, onfe); failing to construct a screen 
(Railways Clauses Consolidation Act, 184.6 (8 & 9 Vict. c. 20), s 64 ; s^e 
p. 687, ante) ; ilisobeying an order to make approaches and fences, or to 



Part VII.-^Damages, Penalties, and Offences. , 

brainy bye-law made in pursuance thereof (i), unless other pro¬ 
vision is made, may be recovered by summary proceedings before 
Iwo justices (;). ^'Ko such penalty or forfeiture can bo recovered 
in any other court or otherwise than before justices 

A penalty imposed by a bye-law need not be a specific sum* but 
in such case no procisedings can be tabon to recover a penalty 
unless a Hpecifu; smn is demanded befoi’o the pro(‘.('e<lings are com¬ 
menced (/); and it is a condition precedent to llie i ('covering of 
any penalty that a list of ofiences and penalties should be published 
ou a board in the rO((nired manner (a/). 

1524. Any person who commits an olfimce, and wlinso name and 
address are mi known, may be arrest(}d by an ofiicor or agent of the 
company and talv«-n with all convemeiit despatch before a justice 
without warrant [ii). 

1525. When; any pc'r.Mm in conimitting an olfenco also does 
damage to the lu’operly of the company, he is liable to mM.kc good 


icpair any bridge, fetm*, approaeh, g.Ttc, or other work (Kailways Claasis 
1'onsolidatioa Act. IS45(S A {) Vict c iJO). ss (>2, dJ) : hoc- j> fUi2, 
ormttiac' to Jasteii gates (liai'wiiys Ciaiisc's (’oti-solidatioii Act, 1S4.'> (8 A: it 
Vict. (! 20), s Trt , H«M* ]tp dOo, ()!Ki «?//<•); dctaciiig or dcsrioyiiig a toll 
board or rtiilcstoric (Kailwa\s Cl,nines Consolidalioii Aet, 1845 (8 & U Viot. 
c 20). 8. !).5; SCO p dS8, <n//c). gi \rnig a laNe accoimt ol goods consigned 
( Railways (’lauses Consolidation-\.cl. J84.") (8 di 0 Vict c 20), 8 90; see title 
Caukikiis, VoI. IV” , yip 8(1, 87) ; relusal by jiassetiger to f|uit caruago at 
end of joiiiney (Railways Clauses Consolidation Act, 1.S4.) (8 do 9 Vict. 
c. 20), 8. 103: see title Cahimkus, Vol IV, yi 61), Ininamg dangerous 
goods on to the railway (Railwa>3 Clauses {'on.solidatioii Act, 1845 (8 & 9 
Vict. c. 20), 8 10.5; .sec title CvKiniSKs, Vol. TV . p 27) , using engine not 
const met,cd to < orisuirie its own smoke {Jtadway.s Claiises Consolid.ntion 
Act, 1815(8 A 9 Vict c 20), s 114. see. p H90, mite); using any imjiropcr 
engine 1)1 carnage ou the r.ulway (Railwa.vs Clauses Coiisolidution Act, 
184.5 (8 9 Vict. C 20), ss 116, 119; see y» dill, mile): piillmg dow'ii 

or injuring any board .showing jiciialtics (l{ailw ay.s Clauses Consubd.ition 
Act, 1845 (8 vV 9 Vict. c 20), s 114 . .see p 688, ante) 

It) As to bye-l.i,ws, see jif). 728 el *tv/., mite. 

(;) Railways Cl.auses Consolid.ation Act, 184.5 (8 &;9 Vict. c 2o), s. 145. 
'rhe jn'oecduic is governed by the .8uTnma,iy Juii.-dic.tion Acts (Suriiiii.iry 
.luriMliclifin .Act, 1884 (47 A 48 V'lct. c. 43), s. 5, Sched.), and is not in the 
nature, of a cl.iiin lor a sum ot money due anti lecrivcialile on complaint, 
nor is biich a yien.ilty or forleiliiro a civil dcht within the Summary .Iims- 
diction Act. 1879 (42 & 43 Vict. c. 49), ss. d, 3.) {If. v, I'aijet (1881), 8 
Q. U. 1). 151 ; see title M agustuaths, Vol. XIX., p d09) ; as to the 
rueanmg of “ justices,” see note (n), p. 733. aide. A.s to procerluie under 
the Summary Jiiri'-diction Acts, aoc title Magi.stkatp;s, VoJ. XIX , yiyi. 589 
et seq. 

(k) London and Brighton Hail. (lo. v. Watson (1879), 4 (' I'. 

C. A. Cut whore a special ticket is issued with a condition that, if 
used for any station otlier than the one mentioned, it is to be forfeited 
and the full fare paid, an action to recover such tiill tare is not one to' 
recover a forfeituie or yienalty (Great ^oiiheni Hail Co. v. IVinticr, [1892] 
2 Q. B. 595). 

(/) Brown v. Great Eastern Rail. Vo. (1877), 2 Q. B D. 406. 

(m) Railways Clausca Consolidation Act, 1845 (8 & 9*Vi(fl;. o. 20), a. 143 ; 
see p. 729. ante. 

(n) Railways Clauses Consolidation .\ct, 1846 (8 & 9 Vict. c. 20), s. 164. 
As to arrest by special constable of railway eonipany, see Lambert v. (4reiit 
Uaslerti Bailmivj, [1909] 2 K. B. 770, U. A.; title Rouce, Vol, !2^X1I.| 
p. 495 . 
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tho ilamago as* well as to jiay the penalty : and the justices who 
convict of the offence niupt in msc of dispute determine the 
amount of the damages (o). 

1526. Unless the application of a penalty or forfeiture is other¬ 
wise provided for, the justices by whom it is imposed may award 
not more than half thereof to the informer and must award the 
reinaindor to the overseers of the poor of the parish lu which the 
offence was coinmilted^^ h^e applied in aid of the poor rate (p). In 
tlio Metropolitan Polige District, however, iienalties arc payalilc to 
the receiver of that District {q). 

1527. A. penalty or other sum directed to bo levied hy distress 
must be levied by distress and sale of the goods of the party liable 
to pay the same, and any siirjiliis realised must be returned to such 
party on demand (r). No such distress is to be deemed unlawful 
by reason of any defect or want of form in the summons, conviction, 
warr.int of distress, or other ju’oceeding relating thereto {s). 

1528. No such proceedings as are above referred to(/) may bo 
quashed or vacated foi want of form, -lor may they be removed by 
certiorari or otherwise into the High Court («_). Nevertheless 
certiorari may be granted at the suit of the Crown and of an 
individual prosecuting in the name of the King (»•). 

Any party aggrieved by a decision of justices on any such matter 
may appeal to quarter sessions (.t), and that court may make any 
owler which the justices might have made in the lii'st insLarico and 
has discretion as to the costa both of the proceedings before the 
justices and of the appeal (j). 

1529. The law relating to the proceedings above referred to (t) 
applies, unless otherwise provided, to all penalties and forfeitures 
incurred under the Railway Kcgiilalion (Gauge) Act, lHl(3(i/), the 
Hailway Companies Powers Act, 1864 { 2 ), the Railways Construction 
Pacilities Act, 1864 («), the Regulation of Railways Ai-i, 1868 
and the Regulation of Railways Act, 1871 (c). 

(rt) Railways Clauses Consolidation Act, 1845 (8 & 9 Vu;t. c. 20), s. 162. 

(p) Ibid., B. 160. * 

(f/) Ibid., B 159; and see title POLICE, Vol. XXII., pp. 474—477. 

<r) Raihvays Clauses Consolidation Act, J845 (8 & 9 Viet. c. 20), s. 148. 

(«) Ibid., 8. 149. ' 

(0 l.e., proceedings referred to in the text, supra, and in note (h), 
p. 754, .an/e. 

(«) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet c. 20), g. 156. 

(v) See title Cbown Practice, Vol. X., p. 177. 

(w) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), 5 . 167. 
This applies when; the matter has been before a metropolitan police 
magistrate as in the case of justices {ibid., s. 159). As to appeals to 
quarter sessions, see title Maoistbatbs, Vol. XIX., pp. 642 el seq. 

(.r) Railways Clauses Consolidation Act, 1845 (8 & 0 Viet. c. 20), s. 168. 

iy) 9 & 10 Viet. e. 67, s. 8 ; see p. 686, (mie. 

(e) 27 & 28 Viet, c 120, s. 3.3 ; see pp. 686. 687, ante. 

(а) 27 & 28 Viot. c. 121, s. 62 ; see pp. 624 etseq., ante. 

(б) 31 & 32 Viefi. c 119, 8. 40. These are for the following offences 

in respect of the accounts of a railway company (ibid., ss. 3, 4, 6, 8; p. 646* 
ante); providing trams for prize fights (Regulation of Railways Aet, 
{31 & 32 Viet. c. 110), 8. 21 ; and, ns to prize fights, see title 

(r) For note (c), sec pext page, 
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Part J'Jamager, Penalties, and 6ffence§. , 

1530. All penalties recoverable suiuniarily under Aie Eaihvay and Stcx. 4 

Canal Treftic Act. 1888 (d), are recovered under the provisions of Offences 
ttie Summary Jurisdiction Aets(<'). under 

A person who fraudulently travels on a railway with intent to , 

avoid payment of his fare is punisliablo under the liefrulaliofl of 
llailwiiys Act, 1889 (./'); and a company which isaues a ticket not ® ® 

,• hearing upon the face thereof the fare chargeable is liable to a I'etwiues. 
l>enalty under the same Act(p). 

Sect. fi.— Folonieis and l^Iindt iiieaitDiira. 

1531. Unlawfully and maliciously to put anything upon a Felonies 
raihNay, or to remove rails, or to interfere Mith signals or jioints, or .hkI hus- 
to do any act with intent to ujiset or injure a tram or to endanger 

the safety of passengers, is a felony ; and unlawfully to obstruct a 
train or to do, or omit to do, anything, thereby endangering the 
safety of passengers, is a misdenii'anour (/i). 

Sect. 

1532. Special constables may be appointed by justices, at the Sjjt'citti 
expense of a railway eonijiany, to niamtaiii order amongst the consiaWos. 
persons employed upon the railway, if the behaviour of such 
persons makes such an appointment advisable (t). 

It is witliiii the powers of a railway eomjiany to obtain the 
appointment of special constables to protect its jiropeity and kei^j) 
order on the railway (A). 

t'KTMlNAL Law and PIIOCEDURE, Vol. IX., pp 470, 582 ; non-compliance 
with regulations for coinmimicatiou between passengers and guard (Regu- 
latiou of Railway.s Act. 1858 (31 &32 Viet. c. 110), b. 22 ; see p. 602, ante); 
trespass on railway (Regulation of Railways Act. 1868 (31 A 32 Vict 
c 110), B 23; see p. 723, ante) ; in respect of sliai-elu>JdL>rs’ addres,s book 
(Regulation of Railways Act, 1868 (31 & 32 Vict. c. JIO), s. 34; see 
pp. 646, 647, ante) 

(c) 34 & 36 Vict. c. 78, ss 8, 15. These are for the following olTences * 
in regard to returns of accidents {ibid., s G; . ce p. 748, ante) ; in regaid 
to letiirhs ol statistics (Rogulaljon of Railw'ays Act, 1871 (3t & 35 Vict. 
c. 78). 8 9 ; see p. 644, ante) ; obstruction ot Board of Trade inspector 
(Regulation of Railw'ays Act, 1871 (34 A 35 Vict. e 78), s 11 ; see note(M), 
p. 739, poet). 

(d) 51 & 52 Vict. c. 25. Under this Act penalties may be incurred by a 
railway company for not observing the provisions with regard to books 
showing rates and classification of tratlic and with regard to disintegrating 
rates (lotd., s. 33 ; see title Carriers, Vol. IV , p. 86), and by a caiiiU 
company for not making the prescribed returns (Railway and Canal Tiatlio 
Act, 1888 (61 & 62 Vict. c. 25, s. 39) ; see p. 791, post). 

(e) Railway and Canal Traffic Act, 1888 (61 & 62 Vict. c. 2.5), s. 49. 

For procedure under the Summary Jurisdiction Acts, see title Ma(\(S- 
TRATES, Vol. XIX.,.pp. 689 et aeq. 

if) 52 & 53 Vict. c. 67, 8. 6; and see title Caktheks, A'ol. IV.,^ p. 60. 

ig) Regulation of Railways Act, 1889 (62 Si 53 Vict. e. 57), s. 6. The 
penalty is a fine not exceeding 408. for each ticket so issued; sec title 
Carriers, Vol. IV., p. 53. 

(h) Malicious Damage Act, 1801 (24 & 2.5 Vict c. 97), as. 35, 30; Offences 
against the Person Act, 1861 (24 & 26 Vict. c. 100), ss. ;f2, 2/i, 34; see title 
Criminal Law and Procedure, Vol. IX., p. 786. 

(t) Special Constables Act, 1838 (1 & 2 Vict. c. 80); and see title 
Police. Vol. XXII., pp. 494, 495. 

Edwai-da v. MuUand Kail. Co. (1880), 6 Q. B. D. 287. Companies 
have usually exjpre.ss powers giveu to them by their special Acts as to the 

H.L.—XXIU. * - fi 
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Part VIII.—Controlling Powers of Board 

of Trade. 

Skct. l. -ln General. 

Sub-Skci'. 1.— Oru/iii of Pmrera. 

1533. Ill regard to tlie eouHtruction, working, and regulation of 
rail\vay.s, a largo amount of discrotionary power i.s reserved (/) by 
Aets of Parliament (?«) to the I'kvecutivo Government ropreaonted by 
the 13oard of Trade (vi). 

Before 1851 various powers and duties were oonfei-red uiion a 
body of persons calk'ii “ Gommissioncrs of Railways ” (o) by various 
special Acts. In IS.'ll, however, all snob powers, rights, authorities, 
and duti(>s were transferred to and vested in the Board of Trade (p); 
and, in lKi;“.i, all powers and duties for the protection of navigation, 
conferred (,n the Admiralty by any sjjecial Act passed before 1802 
which authorised the construction of a railway on or affecting the 
shore of the sea or of any navigable river where the tide ebbs and 
llows, were also transferred to the Board of Trade ( 7 ). 

Huu-.SecI’ IJ —Inajiritnrit, 

1534. For the purpose of carrying out its duties the Board of 
Trade has power to a 2 >point in.spoctors to inspect raihvays and to 
make authorised inquiries with re.s 2 )ect to any railway or into the 
cause of any railway accident (/). 

1535. Fvery bucIi inspector has power, for the purposes of his 
duties, to enter and inspect any raihvay and all stations, works, 
huilding.s, offices, stock, 2 ilant and machinery belonging tliereto. 

.'ipfiointrncnt of police. As to the liability of a railway company f.ir the 
.acts of such iMinstables, sec titles Mastmr and .Skkvant, Vol XX., 2M>. 24S 
et neq , 201 ; l*oi.lCE, Vol. XXII., p. 49.'5. 

(1) i’or jiarticiilar mstancjes of the. reservation of this power, see pp. 025, 
637, 638, 63‘), 043, 044, 64.0, 601, 073, 074, 078, 682, 685, 687, ante . nml 
bee pp. 7:39, 740, 742, 773, 791, 'poat. 

fm) 1'he chief of these Acts arc the Railway Regulation Act, 1842 
(5 & 6 Viet, c 55) (see pp. 660, 662, 678, ante) ; the Railways Clauses 
(Jonsolidation Act, 1846 (S & 9 Viet. c. 20) (see p. 673, ante) ; the Railway 
Coinpa’nies Powers Act. 1864 (27 & 28 Viet. c. 120) (see pp. 632, 637, 638, 
ante); the Railways Construction Facilities Act, 1864 (27 & 28 Viet c. 121) 
(see pp. 624 et set/., ante) ; the Regulation of Railways Act, 1868 (31 & 32 
Viet. c. 119) (see pp. 645, 046, ante) : the Railway and Canal Traflic Act, 
1888 (51 &. 62 Viet, e 26) (see pp. 636, 661, ante). 

(n) As to the Board of Trade, see title Constitution Ai, Law, Vol. VII., 

pp. 102, 103. 

(o) Created by flio Act for constituting Conmiissioners of Railways, 
stat. (1840) 9 & 10 Viet c. 105, repealed by the Railway Regulation Act, 
1851 (14 & 15 Viet e 04). 

(p) Ibid., B. 1. 

(q) Harbours Transfer Act, 1862 (25 & 26 Viet. c. 69) ; and see pp. 073 
et seq., ante. As to the powers and duties of the Admiralty, see title 
Constitutional Law, Vol. VII., pp. 88 et seq. 

(r) Regulation of Railways Act, 1871 (34 & 35 Viet. o. 78), s. 3. As to 

'the duties of coroners in* the case of death occasioned by a railway , 
Accident, see title Ookoners, Vol. VIIL, p. 244. , 
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Part VTII.—CoNTROLCiNa Powers of Boaro of Trad^. 

Any person engaged in the management of a railway or in the 
employment of a company maybe summoned to attend an inspector, 
,and is bound to supply answers and returns to such inquiries as the 
inspector makes. An inspector may also require and enforce the 
production of all books, papers, and documents of a eoni^jany 
which he considers necessary («). 

An inspector may also ins]M!ct any railway for the pur]>nse 
of ascertaining whctlior thfU’O has been any contravention of the 
rules for the prevention of accidents, or whether there is any 
ground for proceeding against the company for any such conli'a- 
vention (f). 

3 --Ar’iilratiiin. 

1536. Whenever the Board of Trade is reiiiiircd to make any 
award or decide any difTorcnce in a casein wliicha railway com- 
I»aiiy is one of the parties, the Board may appoint an arbitrator to 
act for it, and his award or decision is deemed to bo the awnr(\ or 
decision of the Board (a). 

If an arbitrator dies or in the judgment of the Board becomes 
incapable or unlit, the Board may appoint anotlier arhilralor (/), 

1537. The remuneration of any arbitrator or iimjiire appointed by 
the Board in any case where a raihvay eomiiany is one of Llie parties 
may ho fixed by the Board, and in that ca.so no larger sum can be 
charged (ir). 

1538. Although one of the parties to an arbitration may not he a 
raihvay company, the provisions of the Rtnlway Companies Arbitra¬ 
tion Act, 1859 (.r). as to the powers of the arbitrator, procedure and 
awai-d (. 1 /), apply to such arbitration so far as consistently may be {:). 

1539. Where under the provisions of any siieeial Act (a) the Board 
of Trade is required or authorised to sanction, approve, conlirm, or 
determine any apiiointinent, matter, or thing, or to make any ordPr 

(#) Regulation of Railways Act, 1871 (34 A 35 Viet, c. 7S), a 4. 
To prevent or impede an inspector in the execution of his diitv w an 
oftenee punishable with a line not exceeding £10 1 Regulation of Railways 
Act, 1871 (34 & 35 Vict. o. 78), s. 11). As to oRcncos, generally, sco 
pp. 734 et seq., ante. 

(t) Railway Employment (Prevention of Accidents) Act, 1900 (63 & 64 
Vict. 0. 27), 8. 13 (1). But such inspection is not required where inspection 
or inquiry may be made with respect to the same matter for t.ho same 
purposes under another Act by a Government officer (t&id., s. 18). As to 
asscidents, see pp. 747—753, post. 

(m) Regulation of Railways Act, 1868 (31 & 32 Vicl. c. 119;, s. 30. 

(i») Ibid. * 

(w) £bid., 8. 31. , 

(®) 22 & 23 Vict. o. 69 ; see pp. 716—719, ante. 

{y^ 7.6., Railway Companies Arbitration Act, 1850 (22 & 23 Vict. o. 59), 
BS. 18—29 ; see p. 718, ante. 

(«) Regulation of Railways Act, 1868 (31 & 32 Vict c 119), s. 32. 

(a) The term “ special Act ” here means a local or* Ioq^ and personal 
Act, or any Act of a local and personal character, and includes a pro< 
visional order of the Boajd of Trade confirmed by Parliament, ana a 
certificate under the Railways Construction Facilities Act, 1864 (27 & 28* 
Vict. c. 121); see p. 824, ante ; see Board of Trade Arbitrations, oto. Act, 
1^74 (37 & 38 Vict. 0. 40). 8. 4. 
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Railway's and Canals. 

I 

or do any act for the purpose of the special Act, the Board may 
make any such inquiries as it thinks necessary to enaVtle it to carry 
out its duties; and it may hold such inquiries, or any inquiry, 
directed by any special Act, by any person or persons duly authorised 
by itr (/)). 

When in sucli circuinstunces application is made to the Board 
to be arbitrator or to appoint any arbitrator or other person, 
or to hold any inquiry or do any other thing for the iiurpose of a 
special Act, all expenses incurred by the Board in relation to such 
application must be defrayed by the parties thereto in sucli manner 
and to such amount as the Board may direct. Tlie Board also may, 
if it thinks fit, require parties to any such application to pay or 
give security for the payment of such sum us it Ihiiika re(|uiHite to 
meet such expenses as a condition precedent to acting in pursuance 
of the application. All such expenses directed by order of the 
Board to be paid may bo recovered as a debt, and, if payiible to the 
Bom 1(1, as a debt to the Crown (c). Any order under these pro¬ 
visions is made by writing under the hand of the President or 
one of the secretaries of the Board (d). 

1540. Where any difference to which a railway comjiaiiy is a 
jiarty is required or authorised by any Act to be referred to the 
arbitration of the Board of Trade, or of some person appointed by 
the Board, the Board may, if it thinks fit, refer tlie matter for 
decision to the llailway and (’anal (Jommissioners tc). 

Sl.B-Si.(T. ‘S.~ Kn/otennj Atfs of rnrJunmut. 

1541. Whenever it appears to the Board of Trade that the pro¬ 
visions of any Act of Parliament, goneral or special, relating lo or 
regulating railways or any railway, have not been ceraphed with on 
the part of any company, or that any comiiany has acted or is acting 
IK an unauthorised manner or in excess of its powders, the Board may 
certify to the Attoriu'y-fTenoral that in the public interest sucli (“om- 
pany should be restrained from so acting; ami thereupon the 
Attorney-General must (/) proceed against such company, by infor¬ 
mation, action, or other proceeding as the case may require, to 
enforce such statutory^ provisions, to restrain illegal acts by injunc¬ 
tion, to recover any penalties or forfeitures which the company has 


(6) Board of Trade Arbitrations, etc. Act, 1874 (37 & 38 Viot. c. 40), s. 2. 

(c) Ibid , s. 3. 

(d) Jbtd., 6. 4. 

(«) Ibid., 6. 6 ; and see, further, p. 754, pout. This provision docs not 
'.apply to the appointment of an umpire under the Lands Clauses Con- 
sohdation Act, 184.> (8 & 0 Viet. o. 18), a. 28 ; see title Comfulsort 
Purchase mi' Land and Comfensation, VoI. VI., p. 80. Under this 
provision the Board can refer matters arising under clauses 4 and 6 of 
the Schedule \o tijiu various Bailway Bates and Charges Confirmation 
Acts, 1801—1892; see title Carriers, Vol. IV., pp. 83, 84; and seo 
pp. 746, 764, post. 

, ( /) On delivery to him of the certificate of the Board the Attorney- 
General has no option, but is bound to proceed {A.-G. v. Great 
igoit. Co. (1860), I Prew. ^ Sni. 154); and see p. 761, port, 
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incurred, or for such other relief as the nature of the case may 
require (i/). * 

* 1542. The Board, ho\\over, cannot give any such certificate until 
twenty-one days after notice, to the company concerned, of its 
intention to do so; and no such proceedings may be taken by the 
I authority of tlie Board except upon such certificate and within one 
year after the alleged offence was committed (/«). 

SuB-Siser. 0.—Jnlhmticaiton of Jr(3 of Board. 

1543. All regulations, certificates, notices, and other documents 
purporting to be made or issued by the Board of Trade, or by its 
authority, and signed by some officer appointed for that piiriKiso by 
the Board, are, for the purpose of any Act of Parliament relating to 
railw'ays, deemed to li.'ive been so made and is.siie<l, without proof of 
the authority of the person signing them, or of the signature 
thereto, which are presiiini'd until the contrary is proved. < • 

The service of such documents may bo oirected by leaving tliein 
at one of the jirincipal oirice.M of the railway company or by sending 
them by post to the secretary at such office. All notices and other 
documents rcqniied by any such Act of raidiainmit to bo givi’ti to 
or laid before the Board of Trade must bo delivered at the oflico of 
the Board in London or sent by post addressed to that office (i). 

1544. Wliore by any Act, relating to railways or to any railway, 
the Board of Trade lias jiower to make or issue any ap[)ointment, 
authority, determination, order, requisition, regulation, certificate, or 
notice, or to do any other act, it may do so by a document signed 
by one of the secretaries of the Board or by an assistant secretary, 
or by any other officer a])pomted for the purpose ; and every such 
act so signifietl is to be fleeined to have been duly done by the 
Board, and every such document is ovidenee in any court without 
fuithcr proof, unless it is proved that it was not signed by the 
authority of the Board (/i j. 

1545. All docuraent.s purporting to be rules, orders, or certificates 

of tho Board and to bo sealed with the seal of the Board, or to 
be signed by a secretary or assistant secretary of the Boaid or 
by any person authorised so to sign by the President of tho 
Board, must be received in evidence and be deemed to lie what 
they purport to be without further proof, unless tho contrary is 
shown. A certificate signed by the President that any ordej-, certifi¬ 
cate, or act is the order, certificate, or act of the Board is cnnchisivo 
evidence of the fact certified (1). , 

(o) Railway Regulation Act, 1844 (7 & 8 Viet. o. 85), a. 17. ffhia pro- , 
vision has not diminished any other powers possessed by the Attorney- 
General of taking proceedings (A.-6. v. Orcat Northern Bail. Co. (1880), 1 
Drew. & Sni. 154) ; e.g., see A.-O. v. London arul North Western Railwuy, 
[1900] I Q. B. 78, C. A.). The court will not consider tho sufficiency of tho 
reasons of the Board for putting the Attorney-General ih nfotion (A.-G. v. 
Oxford, Worcester, and Wolverhampton Bail. Co. (1854), 2 W, R. 330). 

(h) Railway Regulation Act, 1844 (7 & 8 Viet. o. 86), s. 18. ^ 

(i) Railways Clauses Consolidation Act, 184.5 (8 & 9 Viet, c 20), a. 67« 

Ik) Railway Regulation Act, 1851 (14 5s 15 Viet. o. 84), s. 3 

(J) canal Act, 1888 (5l & Viet. o. -o), a. §3, 
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Sect. 2. —Opening a Itailicay. 

1546. No railway or any portion of a railway {m) may be opened (n) 
by a company for the public conveyance of passengers until a month 
aftnl' notice in writing has been given to the Board of Trade of the 
intention to open it, and until ten days after similar notice of the 
time when it will be, in the opinion of the company, sufliciently 
(!oniplet(‘-d for tho safe coiivoyanco of passengers (o) and ready for 
iiispoction ip). 

If a railway or portion of a railway is opened without any such 
notice, the company is liable to a penalty of a day for every day 
(luring which it continims open until tho required notices have been 
duly given and have expirecl ( 7 ). 

These provisions apply to the opening of any additional line of 
railway, deviation line, station (r), junction (j?), or level crossing (0, 
forming a portion of or dirofily connected witli a railway on which 
pasHengers are carriiMl, which has been constructed subsequently to 
tlie inspection of the lailway by the I’oard of Trade in respect of 
its original ojKining ; but the Board iias discretion from time to 
lime, upon tho ajiplicatiou of the company, to dispeii.se with any 
notice with resjioct to any such works (/i). 


(m) A line on the land of the company and yiarallel to an existing line ia 
r “ portion of a railway " and cannot be opened without notice (A.-G. v. 
(heat Western Rail. Go. (1872), 7 CIi. App 767) Where a eompany had 
power to make a dnubln linn and opened the down hue with the sanc< 
tion of the Hoard, it was held that the Hoard was not by such sanction 
Jundas o(fU.io and could leluse to sanction the opening of tho up lino 
\A.-0. V. (JjJotd, Worcester, and Wolverhampton Rati. Co. (18.54), 2 W. II. 
3:io). 

(h) Wlici’o a eompany w.as hound to make a certain payment “ imme¬ 
diately after tlio opening of tlio lailway,” it was held that the money was 
payable as soon as any portion of the railway was opened {Grantham 
{'anal Co v Amhcrgate, Rottinqliam, Boston and h'asiern Jtnution Rati Co 
(18.52), 16 Jur. 1)46) Tint ubeie a small portion oi a lailway m co iso of 
eonslructiou was oee.upied and maintained by anotliei .'oinpany, but the 
lino was md. ollierwise opened for hraffie, it was licld that the railway was 
not opened foi public trallie {Re Beddfjcleit R.a,itimif (1871), Ul W. Ji. 427). 

( 0 ) A company riiay^ bo restrained by injunction if it begins to run 
passengci trains over any portion of the line without iiotico to the Hoard 
oi Traon {A.-G. v Oj-fuid, Worcester, and Wolrethampton Rati. (Jo , supra ; 
A -G. V. Great irr*-7cr»i Rail. (Jo, supia). Tho opening of a railway is a 
matter of public inlerest, and a eompany will be resti.iined from opening 
in violation of the statute on the intormation of the Attorney-lxoneral 
(ibid.). But whci(> an opening of a lino was not in violation of the statute, 
hill, merely an injiii v to certain persons, il was held that the clrcuinstances 
diA not wiUTaut tlicintovjeieneeof the Attorney Geneial {.i.-G. v. Birming¬ 
ham and fjxford Junction Rail. Co (18.51). 8 Mac & G. 453) 

(p) Railway Regulation Act, 1842 (.5 & 6 Vict. 0 . 55), s. 4. 

( 7 ) Ibid, s. 6 'I'liis sum is recoverable as a debt to tho Crown in any 
court of record {ibid.). 

(r) As to stations, sue pp. 679—681, ante. 

(«) As to injunetions, see p. 684, ante. 

(t) As to level crossings, see pp. 6C0 et seq., 694 et seq., ante. 

(u) RegnJatiou of UalTways Act, 1871 (34 & 35 Vict, c. 7S), s. 5. As to 

the noeessity of obtaining the sanction of tho Board before using a private 
hw<‘l cio.ssing over u railway, see Snmnicilpc and Afossend Iron and Steel * 
C/V-, Jdd, V. Caledonian Rail, Co , 11909J y, C. 0;)U. • 
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1547. If an inspector of the Board of Trade, after inspecting any 2 . 

such railway or portion of a railway, reports in writing to the Board, Openiag a 
•with grounds for his opinion, that in his opinion the opening of the Bailway. 
railway would be attoiided with danger to the public using ^t, by posi^^ment 
reason of tlie incompleteness of the works or perninnent way, or the orders, after 
insufficiency of the staff for working the railway, the Board may order eispi’ction. 
the company to postpone the opening for any period not exceeding * 
one month (>•). 

Such an order may Ije repeated from time to time, according Kurtiicr 
to the repoi'ts of the Board’s inspectors 011 further imspections, 
until the Board is satisfied that the line may be op(‘ned without 
danger (ii). No such order, how'ev(U', is binding ujxui any company 
unless a coi)y of I he roi)ort of tlio inspector is delivered to the 
company with the ladcrfa). 

Where the Board lias made any such ordiir for postp uiing, for PurHior 
a month, the opening of any portion of a railway, and tlie company 
has not infonned the l^oard that the ivi|uisitionH of the inspector m!,i)ce(iuu. 
have been complied with, the Board has a discretion to make further 
postponing orders from time to time for jicnods not (exceeding a 
mouth, without incuiririg the expense of furtlicr inspeelioii, until 
it is satisfied that the requisitions of the inspi'ctor June been 
complied with tir othiu-wiso that the railway can be opened with 
safety to the public (h). 


1548. Disobedience to such an order rendei's the company liable Di-sobelienre 

to the same penalty as a company is liable to for opening a lino pobi-p"nf- 

\ x- 1 o meat order. 

Without giving notice, (c). 

Even though the Board has not ordered the opening of a railway lujniu'twn. 
to be postponed, the court may restrain the opening by injuncLiem 
W'hen such opening is an injury to the individual praying it.s 
aid (d). 


(f) Railway Rcgiilatioa Act:, ]8'12 (."* 5; (i Vicl. c. h G. ^Vllere im 
inspector reports that the opening would be dangerous .icd hIuIc's iu his 
report grounds for his opinion, the Board, although not hound by su(‘h 
report, has an aJisolute discretion as to nniking an oi.ler, and tlie couit will 
not consider whether the conclusions drawn by the inspector are correct or 
not (A.-G. V. Great IFestern Hail. Co. (1877), 4 t/'h. 1). 73.'5, C. A. ; A -0. v. 
Oxford, Worcester, and Wolverhampton Rail ('o. (1854), 2 W. 11. 330). 

(m>) Railway Regulation Act, 1842 (6 & 6 Vict. c. 55), s. 0 

(a) Jbtd. 

(b) Railway Regulation Act (Returns of Signal Arrangements, AVorldng, 
etc.), 1873 (30 & 37 Vict. c. 76), s. 6. 

(c) Railway Regulation Act, 1842 (5 &; 6 Vict. c. 55), s. 6 ; sec ibUl^et 5 ; 
and see p. 742, ante. 

(d) Chamberlain v. Chester and Jiirhenhead Rail. Co. (1848), 1 IJxch. 870;, 
and see title Injunction, Vol. XVII., pp. 228, 229. But such an injunc¬ 
tion will not be granted as a matter of course, and, even when a company’s 
special Act provided that a railway should not be opened till a certain 
junction lino was completed, the court refused an ^injynction against 
opening the railway before the junction was complete, on being satisfied 
that the company intended to complete it without delay {Cromford and 
High Peak Bail. Co. v. Stockport, Hidey and Whaley Bridge Rail. Co., 
C1867). 1 De G. & J. 320, U. A.). 
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Bect, 3. — Co\i8tnictio}i of Roads, Brithjea, and Other Works, 

1549. Where any difference arises between a railway company and 
any person or imblic body having control of or authorised by law to*' 
enfoupe the construction of any road, bridge, or other public work of 
an engineering nature required by Act of Parliament, as^ to the 
construction, alteration, or restoration of such work, either party, 
after giving fourteen days’ notice in writing of his or its intention 
to the other party, may apply to the Board of Trade to decide upon 
the proper construction, iiltoration or restoration of such work^c). 

The Board may then at its discretion decide the matter in differ¬ 
ence, and may by certificate authorise any arrangement or mode of 
construction in regard to such road, bridge, or other work which 
appears to it either to be in substantial compliance with the statu¬ 
tory requirements or to be calculated to afford equal or greater 
accommodation to tlie public (p). After the Board has given such a 
certificate the road, bridge, or other work to which it apidies must 
bo constniclfid by the company in conformity with the certificate ; 
and, if it is so constructed, it is deemed to be constructed in con¬ 
formity with all statutoiy requirements. No such certificate, 
however, may bo granted by the Board unless it is satisfied that 
existing jirivate n’glits and interests will not be injuriously affected 
thereby (<*). 

1550. In the construction of the railway a company may substi¬ 
tute any engineering work not shown on the deposited plans (/) for 
any arch, tunnel, or viaduct (//) shown thereon, provided the Board 
authorises such substitution by its certificate, after satisfying itself 
by due inquiry that the company has acted with good faith in the 
matter, that the persons interested in the lands affected consent, and 
that the safety and convenience of tho public will not be diminished 
by the substitution (/<). 

Sect. 4. —Hates and Charges. 

1551. The Board of Trade may^ order every railway company to 
make a return to it of all tolls, rates, and cbarge.s from time to 
time levied by the company for the carriage of passengers and 
goods {t). 


(e) Railways Clauses CoDSolidation Acl, 1845 (8 & 9 Viet o. 20), s. 66. 
As to repairs to roads, see pp. 688 ei seq., ante. As to excessive weight 
.and extraordinary traffic, see title Highwats, Streets, and Rriuges, 
VoU XVI., pp. 172 et seq. 

(/) As to the deposited plans, see pp. 647 ei seq., ati.'e. 

, (g) As tb authorised works, see p. 654. ante. 

(h) Railways Clauses Act, 1863 (26 & 27 Vict. c. 92), s. 4. This is subject 
to the provisions ot the Railways Clauses Consolidation Act, 1845 (8 & 9 
Vict. c. 20), ss. II, 12, 14, 16 ; see pp. 660—653, ante. 

(i) Railway Regulation Act, 1840 (3 & 4 Vict. o. 97), s. 3. If the 
returns are not made within thirty days,after being required, the defaulting 
company is liable to a penalty of £20 a day, recoverable in any court <n 
.lecord, for every day in which it wilfully neglects to deliver them (ibid.). 
As to the penalty for making false returns, see Perjury Act, 1911 (1 dcR 
Cieo. 5, c. 6), s. 6. * 
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Such returns must be required in like manner a*nd at the same 
time from all railway companies in England, unless the Board 
specially exempts any particular company and enters in the minutes 
of its proceedings the grounds of such exemption (j). 

1552. In the year 1888 every railway company was required by 
statute (^) to submit to the Board of Trade a revised classification 
of merchandise traffic and a revised schedule of maximum rates and 
charges applicable thereto; and after tliese classifications and 
schedules had been considered and settled they were embodied in 
provisional orders and confirmed by Acts of Parliament (1). 

Any railway company or any jierson after giving not less than 
twenty-one days’ notice to the company may apply to the Board to 
amend any classification and schedule so confirmed by adding thereto 
any articles, matters, or things; and the Board may hear and deter¬ 
mine such applicjition and may classify and deal with the articles, 
matters, or things referred to in such manner as it thinks right (lu). 

These provisions have, however, no application to payments Jiy 
the Postiiiabtor-General (a), or by tlie Secrelaiy of State for War {•>), 
to any company for the carriage of mails or stores (p). 

1553. Every book or other <locunient in use by a comjiany 
containing the clas-sification of raorchandise traffic and schedule of 
charges carried on the railway must be open to public inspection 
without charge, and must bo kept on sale at a pi ice not exceeding 

at every station at whicli such merchandise is handled. Printed 
copies of such classificiition and schedule must also be kept for sale 
by every company at such places and at such reasonable price as 
the Board of Trade may by general or special order direct; and 
every company must publish at every station a notice, in such form 
as the Board prescribes, to the effect that all such books or docu¬ 
ments are open to public inspection, and that information as to any 
charge can be obtained by application as stated in the notice (</). • 


(j) See note (t), p. 744, ante. 

(h) Railway and Canal Traffic Act, 1888 (51 & 52 Viet c. 25), s 24 ; sea 
title Cakkieks, Vol. IV., pp 83 et seq 

(l) As a rule a separate confirmation Act applies lo each company, and, 
when any question arises, the particular Act applying to the company 
concerned must be referred to ; but these various Acts are in substanre 
and in wording almost identical—a q , see the London and North Western 
Railway Company (Rates and Charges) Order Confirmation Act, 1891 
(54 & 55 Viet. 0 . oexvi.). 

(m) Railway and Canal 'J’raffio A<-.t, 1888 (5l & 52 Viet. c. 25), s 24 ( 11 ). 
Under this piovision the Board has power to add to the cliHsiticatiou 
new articles which are not in any class and to determine m wlncli class 
those new articles are to bo placed; but it has uo pov\er to t&ko 
ail article out of one class and put it into another {Ex parle Lqndon and 
North Western Rati. Co. (lOOil), 100 L. T. 998). This decision w-aa given ‘ 
by a King’s Bench Divisional Court on a motion for certiorari and prohibi¬ 
tion to the Board of Trade ; .and sec note (r), p, 746, post. 

(ti) See titles Carkieks, Vol. IV., p. 70; Post Oeficb, Vol. XXII., 


pp. 652, 663. • • • 

(o) See Cheap Trains Act, 1883 (46 & 47 Viet. c. 34), s. 6 ; sec p. 699, 
ante ; title Rotal Forces. 

(p) Railway and Canal Traffic Act, 1888 (51 6c 52 Viet. c. 25), 8. 24 * 
(1^). (13). 

(f) Ibid., B. 33 (1), (2), (4). A company infringing these provisions is 
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1554. When h company intend within its powers to make any 
increase in their existing charges as shown in such books they most 
publish fourteen days’ notice of such intention in such manner as^ 
the Board prescribes, otherwise such increase has no effect (r). 

1555. Any dispute between a trader and a railway company in 
reference to any service terminal (s) charged to him must be deter¬ 
mined by the Board of Trade (t ); and any difference which arises 
hr tween such partie.s as to the charges of the company (1) for 
services rendered at a private siding, (2) for the collection or delivery 
of merchandise, (3) for the weighing of merchandise, (4) for the 
detention of trucks or the occupation or use of any accommodation 
beyond a reasonable time, (5) for loading, unloading, covering or 
uncovering heavy gc^ds, (6) for the use of coal drops, or (7) for 
services rendered at any waterside wharf(»), or as to the sum 
payable by the corn puny l\y way of deraun-agn for detention of the 
trader’s trucks, must lie di'i.ermincd by an arbitrator appointed by 
tbo BoarfI {t). 


liable lo a ppiially not exceeding £5, lecoverablo summarily {ibid., 
s 33 (7) ). See pp. 734 et seq., mite. As to procedure before courts of 
summary jurisdiction, see title Magistrates, Vol. XJX., pp. 689 et eeq. 
As to such books, tables, and other douumcnis, sec also Kcgulation of 
Ilailways Act, 1873 (30 iL 37 Vict. c 48), s. 14 ; title Carriers, Vol. IV., 

р. 86 . Kvory company must also keep open for inspection all books and 
documents showing the rates and charges in force on the Slst December, 
1892 (Railway and Canal Traffic Act, 1894 (57 & 58 Vict. c. 54), s. I ( 2 ) ). 
This is because by ibid , 8 . 1 (1), the burden lies on the company to justify 
uny iuciease of rate above the rate in force on the date mentioned ; see 
(luo Cabriers, Vol. IV , p. 89. As to variation of lules by the Board 
of Trade, see note (r), tnjm 

(y) Railway and Canal Traffic Act, 1888 (.51 &r, 52 Vict e 25), k. 33 (6 ). 
The Board may from time to time make, rescind, and vary rules with regard 

any of the piovisions relating to rates and charges dealt with on 
))[). 744, 745, ante (Railway and Can.il Traffic Act, 1888 (.d & 5J Vict. 

с. 25), s 35) 

(«) 8ee title Caurier,n, Vol IV , p. 83. 

(t) London and North Western Railway Ompany (Kates and Ch.irges) 
Order Confirmation Act, 1891 (54 & 55 Vict. c. ccxxi.), Sched., cl. 4, and 
himilar Acts relating to other'companies. 

(«) Ibid., Sched, cL 5. Any such difference can be settled only by 
.arbitration as provided, and the court has no jurisdiction {London and 
Worth Western Railway v DoneUan, Same v. Billingtov, Ltd., [1898J 2 Q. B. 
7, C. A. ; see, further, title Carriers, Vol. IV., pp. 83, 84). The Board 
has power to appoint the Railway and Canal Cominissioners to act as 
aibitrators for the.^,c purposes under the Board of Trade Arbitrations, etc. 
Act, 1874 (37 & 3S Vict <* 40), h. 6 , and this, course is frci|uent]y adopted , 
seei p 740, ante: and seep. 754, po'>t. A company may also charge a 
trader for rent for sjiling anil other structural accommodation, which may 
. be a sum'"fixed by agreement nr by an arbitrator appointed either by the 
parties or by the Board (London and North Western Railway Company 
(Rates and Charges) Order Confirmation Act, 1891 (64 & 66 Vict. c. ccxxi.), 
Sched., cl. 6 ). Where there is a difference of gauge between two railways 
a company m 9 .y ^ake a reasonable charge for services of transhipment, 
and such charge, in case of difference, must be determined by an arbitrator 
appointed by the Board {ibid., Sohed., cl. 8 ). As to gauge* see pp. 686 , 
r 687, ante: and see ibid., note (/). 

(y) London and North Western Railway Company (Rates and Charges) 
Onlei Confirmation Act, 1891 (64 & 55 Vict. o. ccxxi-h Sclied., cj. 6 ; affd 
see similar Acta of other companies, * 
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1556. Before any person can ai)ply to the Eailway and Canal 
Commissioners to have a through rate fixed (a) he must first have 
made a complaint to the Board of Trade of unreasonable charges, 
find the Board must have heard sucli complaint (h). 

Whenever any person receiving or sending or desiring to 
send goods by railway is of opinion that the company is chargipg 
hini an Unfair or unreasonable rate, or is in any other miy treating 
him in an oppressive or unreasonable manner, he may complain tn 
the Board of Trade (r). Any authority or public boily which may 
make a complaint to the Railway and Canal Commissioners may 
also complain to the IJoavd, where such authority thinks that it, or 
any traders or persons in its district, are being' chargc'd unfair or 
unreasonable rates (d). On any such complaint being made the 
Board, if it tbinks that there are reasonable grounds for the com- 
plaint, may call upon the comjiany concernijd for an exjilanation and 
endeavour to settle tlio matter in dillorence amicably (c). For this 
purpose the Board may ajipoint any (iompetent iierson to deal uilli 
the parties and may pay him such sum as the 'I’reasiii y apiu'oves (*/ ). 
liejiorts of all smdi comijlaiiits made to the Board and the results 
of proceedings takcui in relation to such comjdaints, together willi 
any observations thereon which it thinks lit to make, must bo 
submitted to J'arliameut from time to time (y). 

1557. Where the Board of Trade lias reason to believe that a 
railway company does not provide sufficient clieap passengiir trains 
or W'orknien’s trains, it may after inquiry order the company to 
provide proper services (//). 

1558. In the case of a railway made under tlin provisions of the 
Railways Construction Facilities Act, 180-1 (i), the comiiany may 
demand and take tolls and charges not exceeding those specified in 
the Act (/c), but the lloard of Trade may by certificate vary such 
tolls and charges wlienover it seems to it necessary or projier vo 
to do (/). 

Ski’t. C. AccUrutH. 

1559. The company working any railway is obliged to give 
notice to the Board of Trade of certain accidents which take place 


(а) I.e., under the Hallway and Tanal Traflic Act, 1.S88 (51 & .52 Viot. 
0 . 26), B. 26, and Hallway and ('anal 'J'railic Act, 1854 (17 & 18 Viet, c .'>1), 
8 . 2 ; see title CAnmUBS, Vol. IV.. i). 72 

(б) Kailway and Canal Traffic Act, 1888 (.51 & 62 Viet. c. 25), a. 26, 

(c) /&*!., a. 31 (1). 

(d) Ibid., 8. 31 (5). Aa to wlio Ibese nudiorities ar**, sec ibid., a, 7 ; 

aee p. 7.56, pov*; and aee Port oj Pomlon Authority v. Midland Rf/iiliroi/ 

11912] 2 K\ B. 1 ; title Cabkikhs, Vol. JV., pp. 89--91. • 

(e) Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), s. 31 (2). 

(/) Ibtd., a. 31 (3). 

(o) Ibid., a. 31 (4). 

(A) Cheap Trains Act. 1883 (46 & 47 Viet. c. 34),^ oiid see title 
Cabkiers, Vol, IV., p. 71. 

(t) 27 & 28 Viet. 0 . 121 ; aee p 024, ante. 

(k) Bailwaya Constiuction Faeditioa Act, 1864 (27 & 28 Yicl;. 0.121),. 
B. 49, Sched. 

• (2) Ibid., aa 49, 50 ; compare p. 635, ante. 
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in the course of such working (in) and happen in or about the 
railway or any of the works or buildings connected therewith, 
or any building or place, open or enclosed, occupied by the com¬ 
pany. These accidents are:— * 

(1| Any accident attended with loss of life or personal injury to 
any person whatsoever; 

f2) Any collision where one tif the trains is a passenger train ; 

(11) Any passenger train tir part thereof accidentally leaving the 
rails; 

(1) Any other accident, of such a kind as to liave caused or to be 
likely to cause loss of life or personal injury, which may be specified 
from time to time by order of the Board (h). 

1560 . Where an accident happens on any line or siding having a 
junction ^\ith a railw'y, hut not belonging to or occupied by the 
company, and causes the death of or personal injury to a servant 
of the comji.iny, the company must also give notice of such accident 
to tlie Boaid of 'I’riide (n). 

If the accident happens to a train lielenging to any other oonipany, 
that company al.so must report it to the Board (»)• 

1561 . The notice to the Board of 'I'rade must specify the lo^s of 
life or jiersonal injury, if any, caused by the accident, and must he 
ill the form and contain sucli other particulars as the J'loard from 
time to tune niiiy direct. Ft must be sent by tJie earliest practicable 
post after the accident; but the Board may require notice of any 
class of accidents to be sent by telegram, iind notice of every 
accident of such a class must be telegraphed iiiimeduitely after sucli 
accident takes place. A company failing to give the required notice 
is liable to a penalty not exceeding A:20 (jj). 

1562 . TFie Board of Trade may direct an inquiry by an inspector («;) 
into the causes of any such accident; and, if tlie Board think.s ii 
e'ijiedient, it may by order direct a formal investigation of sucli 


(tn) Where a man was killed by a fall uf gravel in a ballast jiit, on a 
railway company’s own land, which .was used by the company to get giavel 
lor the maintenance and repair of the line, it was held that the aeeident 
did not happen “in the course of woiking the railway ” (Scott Midland 
/ifld. Co , [19011 1 K Ji. 317). 

(ti) llegulation of Railways Act, 1871 (34 &, 35 Viet, c. 78), 8. C; Bee 
Older, dated 2l8t December, 190C 

(o) Railway Kmploymerlt (Prevention of Accidents) Act, 1900 (03 & 64 
Vict. c. 27), s. (2). But such notice need not be given where notice is 
given under any Act relating to factories or mines (tbtd , b. 18 ; see 
iitles Factories anu Shops, vol XIV., p. 472 ; Mines, Minerals, and 
<)UARR 1 ES, Vol. XX., p 607). Where a siding is not part of a railway 
within the meaning of the statute (see note (h), p. 750, poet) and is used in 
."onnection* with a mine or quarry, the provisions of the Coal Mines Act, 
1911 (I & 2 Geo. 5, c. 50), and of the Metalliferous Mines Regulation 
Acts, 1872 and 1875 (35 & 36 Vict. c. 77; 38 &. 39 Vict. c. 39), as to 
notices of accidents apply as it the siding were part of a mine or qiiajTy 
(Notice of Accidnntp Act, 1906 (6 Pldw. i, c. 53), s. 3); see title Minks, 
Minerals, and Quarries, Vol. XX., pp. 607, 627 

(p) Regulation of Railways Act, 1871 (34 & 35 Vict. c. 78), s. 6. For 

•form and contents of notice to the Board of Trade, see Order of tbo 
Board, dated 2l8t December, 1906. , 

(g) As to inspectors and their appointment, see p. 738, ante. 
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causes and of the circumstances attending the accident (?•). If the ShxT. s. 
Board takes the latter course, it may by order appoint any person AccidentSi 
possessing legal or special knowledge to assist the inspector, or it 
• may direct a county court judge or stipendiary or police magistrate 
or other named person to hold tlie investigation with the asaiatunce 
of an inspector or otlier assessor (r). 

The Investigation is conducted as an open court, such court having Conduct of 
all the powers of a court of summary jurisdiction(.s) as W’ell as all 
the powers of an inspector of the Board of Trade (^). The court tribunal.^” 
may inspect places, smiimou and examine witnesses (a), administer 
oaths, and enforce the production of dociiinents. A witness, provided 
he is not in the service or employment of or otherwise connected 
with a railw'ay company, is entitled to his expenses in the same way 
as a witness summoned to attend a court of record (e). 

1563. An inspector making an inquiry or a court holding an Uciw*- 
investigation must report the result of their proceedings to the 
Board of 'J’rade, and the Board must cause such report tp be 
jiuhhshed in such manner as it thinks fit (x). 

1564. Where any such accident causes the death of any person, Jnsuccior ^ 

on request of the coroner holding an inquest on such death, the "‘,'‘"(^ 1 “' 
Board of Trade may appoint an inspector or other person to act as ' 

assessor to the coroner and assist him in holding the inquest. Such 
asse.ssor must make a repoit to the Board as in the case of a 

court of investigation {a). 


1565. Where in tlie constiaction, use, working, or repair of any Acnch'nts 
railway, canal, bridge, tunnel, or other work authorised by a 
special Act, there occurs an accident which causes to any person 
employed therein either loss of life or such bodily injury as to cause authorised 
him to be absent throughout at least one whole day from his 
ordinary work (b), the employer {(■) of such person must as soon as 
possible, and in case of an accident not resulting in death witlfin 
six days, send notice of the accident to the Board of Trade, 
specifying the time and place of its occurrence, its probable cause, 
the name and address of any person killed or injured, the work on 


(r) Regulation of Railways Act, 1871 (34 & 35 Viet 0 . 78), 8. 7. 

(«) As to courts of summaiy jurisdiction and their powers, see title 
MaGistkates, Vol. XIX., pp. 689 et i>eq. 

(t) For these powers, see p. 738, ante. 

(u) To refuse to attend to give evidence before an inspector or a court of 

investigation on tender of expenses is an offence punishohlo with a fine 
not exceeding £10. The same rule applies to a refusal to make any 
return or produce any document (Regulation of Railways Act, l87l 
(34 & 36 Viet. c. 78), s. 11). , ' , 

(v) In case of dispute as to such expenses the court must lefer the 
question to a master of the High Court (Regulation of Railways Act, 1871 
(34 Si 35 Vict. c. 78), s. 7). 

(x) Ibid. 

(a) Ibid., B. 8 ; and see title CORONERS, Vol. VI14., p. 244. As to 
returns by the coroner, see ibid. 

(b) See Notice of Accidents Act, 1906 (6 £dw. 7» 0 . 63), s. 0. 

(c) It should be noted that the employer need not be the railway* 
•oiupany— e.g., he may be a coutractui. 
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Si»:T. S. 
Accidents. 

iiivcslii^iition. 


Itiili.s for 

j>rfvi-ijtiiiii (/ 

iiucidciiLs 

Towor of 
lioaril of 
'J’radc to 
make iuli>!<. 


Avhich eueh person was engaged at the time, and, in case of injury, 
the nature of the injury (d). 

Where it appears to the Board of Trade that any such accident is 
of sufficient importance to require a formal investigation, it may by' 
order-direct such investigation to be held(f')- 

1566. 'I’he Board of Tradti lias ])Ower to make rules with the 
o))ject of reducing or removing the dangers timl risks incidental to 
certain matters {./') of railway service!//). 

1567. Wlien the Board of Trade con.sidcr.s that avoidable danger 
to 2 J 0 r>^<>ns employed on any railway (/<) arises from any other 
operation of railway service, cither because of the doing or the 
omitting to do something or from the want of ^iroper appliances or 
plant, it may make ru! to meet the circumstances, provided it first 
communicates with the company concerned and gives them a reason¬ 
able opiiorinnity of reducing oi removing the danger or risk (i). 


{<!) Notice of Aeoideiitf* Act, 1894 (57 & '’>8 Vicfc. o 28), ss. I (1), 2 (]), 
and Soiled. Any peisun who wilfully inuki ^ delimit in giving such notice 
IS hablo lo .*1 lino not exceeding 40«. {ibtd., s 1 (2) ). 

(«!) Jbul., b. 3. I'his invoMtigation is held under bimilar conditions to 
those under which an invebtigalion is JieJd under the Itegulation of Itail- 
ways Act, 1871 (34 &; 35 Vict c. 78); sec pp. 748, 749, ante. 

ij) Hallway Einployinent (Prevention of Aeeide,n(,.s) Act, 1900 (03 & 04 
Viet., e. 27), s 1(1), Sehed The matters referred to are :— 

J Brake levers on both sides ol wagons 

2. Labelling wagons. 

3. Movement ot wagons by propping and tow roping. 

4. Steam or other power brakes on engines. 

5. liigliting of stations or sidings where shunting operations are fre¬ 
quently earned on alter dark 

0 . Prot.ection of point rods and signal wires and position of giound 
levers working points. 

7. Position of olllces and cabins near working lines. 

*' 8. Marking of louhng points. 

9. (.'oiistniution and pioteetion of gauge glasses. 

10. AiTaiigemunt ol tool boxes and watiT gauges on engiues. 

11. Working of trains without brake vans upon running lines beyond 
the limits of stations. 

12. Protection to permanent way men when relaying or repairing 
permanent way {ibid., Sehed.). 

((/) Under these powers the Board of Trade has published the Pre¬ 
vention ot Accidents Buies, 1902, which relate {inter alia) to labelling 
wagons/ propping, tow roping, oiigino brakes, brake vans, the lighting 
of sidings, the guarding of point rods and signal wires, steam gauges, water 
gauges, and provisions for the safety of platelayers. These rules were 
varied in the ease of the 'i'aff Vale Railway by the Prevention of Accidents 
llulc^, 1902, Amendment Kules, 1907. The Board has also published the 
Prevention of Accidents Rules, 1911 (Stat. E. & 0., 1911, p. 381), which 

S rovide thot all wagons constructed after the 7th May, 1912, must be 
tted on both sides with brake levers, which must comply with the con¬ 
ditions set out. Wagons constructed before the date mentioned must be 
fitted with similar brake levers before a certain date, which varies 
according to the number of wagons possessed by the owners, the latest 
date being the 7th November, 1931. 

{h) The expression *' railway ” here includes any works of a railway 
cuuipanj connected with the railway (Railway Employment (Prevention 
U Aecidents) Act, 1900 (63 &, 64 Vict. c. 27), s. 16). 

(i) Jbui., 8. 1 (2). " 
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Any such rules iniiy require the use of any playt or appliances '»• 

which the Board thinks will conduce to the safety of persona Accidents, 
employed or the disuse of any plant or appliances which it thinks 
involve danger 0)- A reasonable time must, however, be given to mies, 
any company to carry out any requirements (A). Such rules may 
apply generally to all railways or to any particular railway or'class 
of railways (1). 

Notice of proposed rules must be published, and opportunity must Ndticc of 
be given by the Board to interested persons to make objections and 
have their objections considered (w). Any such ptsrson, if dis- iKvfnnK of 
satisfied with the manner in which the Board deals with his objections, 
objections, may by written notice require the objection to be referred 
to the Railway and Canal Commissioners, who must decide 
whether the objection is reasonable or not(H). "Where such is the 
general desire of objectors, the objections to a proposed rule may 
be referred to a referee appointcid by the Boai'd instead of to tlie 
Commissioners (o). 

Tn considering any such objection, regard must be had to .the Maitoistobo 
question whether tlie retiuirements of the proposed rule would 
materially interfere with tlui trade of the coiiulry or wdth tlie 
necessary operatimis of any railway company (/>). 

1568 . The Board of Trade may, with the concurrence of the rn.pmips hoM 
Treasury, employ and pay such persons and may hold such inquiries 

as it thinks expedient in roforenco to the making of suc.li rules (re). 

1569 . Every railway company must (subject to the due working EAiicnmcuts. 
of its traflic) give all reasonable facilities to the Board of Ih-ade for 
conducting any experiments with a view to making any such rules, 
provided such experiments are made without risk or expense to the 
company, unless otherwise agreed (/•). 

1570 . Where the Board of Trade holds a special inquiry with 
reference to an objection to a propnsnd rule on the application «nf 
the objector, tlie person holding the inquiry may order the objector 
to pay the whole or any i»art of tlio costs of the inquiry as certified 
by the Board, if he i.s of opinion that the inquuy was imnecessary (x). 

1571 . Where, in the opinion of the Boanl of Trade, in any par- nid. r 

ticular case, a specific order or direction would be better than a 

general rule, the Board may give such order or direction in the ^ 

(/) Uailway Employment (J'rtivenfcioii o£ Accidents) Act, 1900 (O.'J .V 01 
Vict, c. 27), 8. 1 (.■)). 

(k) Ibul., 8 . 1 (4); « fi; SCO nolo (</), p. 730, ««fc. 

{1) Railway Employment (Provcnlion of Aocidout^) Act, inoo (G:> .J; 04 
Vict. c. 27), B. 7. ^ . 

{m) Ibid., 88 . 2, 5, 9. • . 

(n) Ibid., 8 . .I. 

(o) Ibid., 8 . 6 , In this case, by ibid., a. 1.3 (4), tho provisions of tho Board 

of Trade Arbitrations, etc. Act, 1874 (:J7 & 38 Viet. c. 40), s. 3, apply. eee 
p. 740, onto. .ft 

ip) Railway Employment (Prevention of Accidents) Act, 1900 (03 & G4 
Vict. o. 27), 8 . 4. 

(q) lUd., a. 15 (1), (2). 

(r) Ibid., a. 16 (3). 

* ( 8 ) Ibid., a. 15 (5). 





752 

Sect. ». 

Accidents. 

Variatio/i or 
reHcissiuu of 
rule. 


Penalty for 
noii-ot>scr»- 
nuce of rule. 


Treat inp of 
stock to met’ 
espuiisus. 


Breach of 
contractual 
obligHt ion 
conaeiiueut 
on rule. 

Appointment 
hy Board of 
Tiade of 
arbitrator 
to determine 
compensation. 


Railways and Canals. 

same manner arj^d subject to the same conditions as it may make a 
rule (f). 

1572. Any person affected by any rule which has been in opera¬ 
tion for more than three months may apply to the Board of Trade* 
to Vf«'y or rescind it. If such application is made within eighteen 
nifinths of the coming into operation of the rule and the Board 
declines to entertain the application, it must on request refer the 
application to the Railway and Canal Commissioners, wlio must 
decide whether the application is roasonablo or not. If the Com¬ 
missioners decide that the application is reasonable the Board must 
pj-opose a rule to meet it (a). 

1573. Any person or company acting in contravention of or failing 
to comply with any rule is liable on summary conviction to a fine 
of JU50, or in the case of a continuing offence to a fine of £10 a day 
for every day during which the offence continues after conviction. 
Alternatively, on the application of the Board of Trade, compliance 
\Mth the rule may be enforced by the Bail\vay and Cauiil Com- 
mi.s.'iloners as if the rule were an ordei made by it(i^). 

1574. Wlime the requirements of any rule involve expenditure by 
a raihvay com 2 )any wliicli would projierly bo chargeable to caiiital 
account, the Board of Trade must on the application of the eom- 
jiariy fi.'c, df terinine, and certify the sum projierly so chargeable, aiul 
the company may theroniKm issue debentures or delientui'e stock for 
that or any less sum at interest not exceeding 5 per cent., ranking 
p(/n puHsii with any existing debentures or debenture stock; and the 
sum so raised must be applied in carrying out the requirements of 
such •■ules(c). 

1576. IE any such rule imiioses uixm a c.oraiiany an obligation 
inconsistent with the terms of any lease or agreement under which 
the railway is worked, the company is under no liability for any 
breach of the obligation made necessary by such rulet'O. 

'1676. Where a person has been injured or killed by <a\ aciadent 
on a railway, the Board of Trade, upon a joint application b’’ the 
company and the injured person or his representatives, may, if it 
thinks fit, appoint an arbitrator to determine the compensation, 
if any, to be jiaid by the company (c). Such arbitrator may order 
the injured person to be examined by a duly qualified medical 
practitioner (/) named in the order who is not a witness on either 

(<) liailway Employment {Pievention of AccifleiilR) \ct, 1000 (63 & 64 
Viet. 21). H. 8 

(ft) I hid , H 10. 

{/») Ibid , 8. 11. A HiiiuiTiary eouvicLion in Rulijcct to appeal to quarter 
nesworiB (dm/.); aa to appeals to quarter sessions, see title MvaiSTRAiKs, 
Vol, NIX., pp. 042 rt neq. As to recovery of penaltiea, sec pp 734 et 
irtnOi. EoP the mode in wldcli an order of the llailwny and Canal Coiii- 
missioners is enforced, see p. 761, pogt. 

(c) Eiiilway Employment (Prevention of Accidents) Act, 1900 (63 & 04 
Viet. c. 27), s. 14. As to the similar power in respect of expenses under 
the Ttc^ulatiou pf I^ilway.s Act, 1889 (52 & 53 Viet. e. 57), sec p. 632, ante. 

(d) Railway Employment (Prevention of Accidents) Act, 1900 (63 & 64 
Vicb. c. 27). 8. 17. 

» (e) Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 25. As 
to the liability of employers for compensation for accidents to the^ 
eervauts, see title Master and Servant. Vol. XX,, pp. 128 et seq. 

if) See title MumciNE and PnARUAcr, Vol. XX., p. 325, • 
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Bides and may make such order as he thinks fit at^ to the costs of 
such examination (y). 


Part-IX,—Jurisdiction of the Railway and 
Canal Commission. 

Sect. 1.— The Court. 

1677. The Railway and Canal Commission is a court of record 
having an official seal which is judicially noticed (k). 

1678. No Commissioner may act in any case in which he is 
directly or indirectly interested, except by consent of the parties (i). 
Any Commissioner within three months of his appointment must 
absolutely sell and dispose of any share, debenture, or other interjest 
which he may have for his own benefit in any railway company 
in the United Kingdom ; and during his tenancy of the office he 
cannot hold or acquire any such inton'st, and must di.sp('8e of 
any such interest which comes to or vests in him by will or 
succession (j). 

1679. The Commissioners may sit at such times and conduct 
their business in such manner as they think fit, and may sit any¬ 
where in the United Kingdom, as may be most convenient; but 
when sitting in London they sit at the Royal Courts of Justice, 
unless otherwise directed by the Lord Chancellor (/i). 

The central office of the Commissioners is in London (/). 

1680. Any document purpoiting to be signed by the Commis¬ 

sioners, or by any one of them, is receivable in evidence without 
further proof and deemed to be duly executed (m). * 

Sect. 2. — Jurisdiction. 

1681. The jurisdiction of the Commissioners is either directly 
conferred upon them by various Acts of Parliament (;i) or is 
exercised by them as arbitrators (o). 


(q) Kcgnlaiion of Railways Act, 1868 (.31 & 33 Viot. <i. IIW), «. 26 

(h) Railway and (’anal Tralho Act, 1888 (51 & 52 Vict. c. 25), « 2 As 
to the coiiBtitiilioii of tho court, the qualification and salaries of the Com¬ 
missioners, the number of roinmissionors required at a heaiing, and,the 
anuoinl'ment of an additional ex o^cio commissioner, see title Cuunis, 
Vol. IX., p. 217. 

(i) Regulation of Railways Act, 1873 (36 37 Vict. c. 48), s. 5. 

(i) Ibid. 

(k) Ibid., B. 27 ; Railway and Canal Traffic Act, 1888 (51 & 52 Vict. 

c. 25), B. 6. . , 

(l) Railway and Canal Traffic Act, 1888 (51 & 62 Vict. c. 25), b. 6 (2). 

(m) Regulation of Railways Act, 1873 (36 & 37 Vict c. 48). s. 30. 

(«) The matters in which they have jurisdiction are summariBed in, 
title Courts, Vol. IX , p. 218. 

•(o) See pp. 754, 755, post. 


Suit. 
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Skct. 3. 

Jurisdic¬ 

tion. 


JiMifuiictioii 

Acaibitrat-ors. 

(I ) by agro'o- 
ineiit betwceii 
companies; 


(n.) on ret Cl. 
ence by 
Board of 
Tiaiic. 


Effect of 
a\NAi'c(. 


If they excefj,d their jurisdiction they iiuiy be restrained by 
prohibition ( p). 

Jurisdiction directly conferred upon them by a public Act is 
exclusive, and the High Court has no original jurisdiction in such' 
matters (y). 

1582 . As arbitrators, the jurisdiction of the Commissioners is 
derived either from the agreement to refer (r) or from the fact that 
such agreement, being between railway or canal companies, is 
confirmed or authorised by an Act of Parliament, and that any of 
the parties to the agreement requires the matters in difference to be 
referred to the Commissioners (»). 

The Commissioners also may have referred to them by the Board 
of Trade any difference to which a railway or canal company is a 
party and which is leqiiired or authorised by any Act of Parliament 
to bo referred to the Board or to some person apiiointed by the 
Board (d). In such case they have the same power of rescinding, 
varying, or adding to aaiy lus.ud previously made by the Board or 
by any arbitrator witli reference to tlio same subject-matter as the 
Board or such arbitrator would have ’lad if the matter had been 
referred to it or him (/;). 

When the (’oniinissioners act as arbitrators under statutory autho¬ 
rity, the High Court has no jurisdiction to set aside any award they 


(p) South EaKtem Rati. (lo. v. Railway Commissioners (1881), 0 Q K. D. 
.■)8t5, C. A. ; Toomer v. Ijondon, Chatham and Dover Rail. Co (1877), *2 
Kx. D. 450. As to procedure in proliibitiou, seo title (Ikow.v ruvCTiCE, 
Vol. X., pp. 153 et seq. Where an application was made to the Commis¬ 
sioners to lestiaiu railway companies from refusing to haul traders’ 
wagons, and the railway companies tried to prohibit the Commissioners 
liom dealing iMth the application, it was held, that as the applicants made 
their claim as for a reasonable facility, not a.s a matter of right, the 
(’ommisRioners had .lurisdietion {WaUon {John), Ltd. v. Caledonian Rail. 
Co., [19101 S. C. 1066). 

^(q) Challcrley Iron Co. v. So)th StfiffanUiire Rail. Co. (1S7S), 3 Uv A. 
(’an Tr. Cas. 2.38 

(r) By the Bogulation of Railnays Ad, 1873 (36 & 37 Viot. c 4e, s, 9, 
nay difference to which a railway company or canal cooipany is a party 
may, with the assent of the Commissioners, be referred to them by agreo- 
ment between the parties ; see p. 690, ante. 

(s) Regulation of Railways Act, 1873 (.36 &: 37 Viet e 48). s. 8, 
.is amended by the R.«hvay and Canal Traffic Act, 1888 (51 &: 52 Vict. 
c 26), 8. 15 ; see p 690, onic. As to the cases where tins power does not 
exist, see also p. 719. ante. 

(a) Board of Trade Aihitration.'!, etc. Act, 1874 (37 & 38 Vict. c. 40) 

8 . 6 . 

(h) Jhid , R. 7 linder the powers of ibid., ss. 6, 7, the Railway and 
Canal (.’omnussioners are frequently appointed by the Board ot Trade to 
detofrmino dift’orencos between railway companies and traders as to charges 
for special service uador the various Railway Rates and Charges Conflrnia- 
4’iou Acts ("see London and North Western Railway Company (Rates and 
Charges) Order Conliunatioa Act, 1891), 1891—1892 (54 & o.'i Vict. c.ccxxi.), 
Schea., cl. 5, and other provisions of that schedule : see pp. 746,747, ante 
title Carrier,R, Vol. IV\, p, 83. As to the jurisdiction of the Commis¬ 
sioners when acting.inndcr such a reference by the Board of Trade, seo Bala 
and Dolqelly Mail, Co. v. Cambrian Mail. Co. (1874), 2 Ry. Sc Can. Tr. Cas. 
47 ; and, as to the powers of the Commissioners under the Regulation of 
Railvrays Act, 1873 (36 &: 37 Vict. c. 48), see the text, supra, and pp. 600, 
719, ante. , 
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t * • 

may make(c); neither can an award of the Commissioaers be reopened '’i'.ct. 2 
on the ground that the evidence given was misunderstood {d). Jurisdio- 

« 1583 . Where the Oomniissioners have received auy complaint 
against a railway or canal conii)aiiy alleging infringement of any Gomphiint 
enactment in respect of whieli they have jurisdiction, they Inay 
ni their# discretion, and before any further procecsdings are taken, orranai 
» communicate the ctjinplaint to the company so as to afford them an cunujuny. 
opportunity of making observations thereon (<'). 

1584 . Whenever tlie Commissioners liavo jurisdiction to hear and Awanl of 
determine any matter they may, in addition to or in substitution ‘Jnniagesiu 
for any otlier relief, aw.ird damages to the aggrieved party, such rcli!'i. 
damages to be in full satisfaction of all claims, including over¬ 
charges. No damages can, however, be awarded unless complaint 
has been made by such pai’ty witliin one year from his discovery 
of the matter complained of. The damages may be assessed either 
hv the Commissioners thoiiiselvos or by an imiuiry hefoie an officer 
of their court (,/). 


1585 . Within their jurisdiction, the Coinmissioiiors have full 
jiower to decide qiie-ilioiis of hotli law and fact, and they have all 
the powers of a superior court with resja'ct to the attendance of 
witnesses(f/), the production and insjiectioii of documents (/i), the 
inspection of projici ty ( 1 ), tJic enforcement of their orders(/i), and 
other matters proper to the due exeicise of their duties (/). Only 
the i’.t ofl'irio Commissioner may, however, commit for contem])t of 
court (m). 

Sect. ^.--Kirninf 0 / Jiirindu ttoH. 


(icrifiiii 
luilli'ial 
|)l>SVf IS 


SUB-Slicr. 1 (I7ii> io (oiiihii't'iioiiiTS. 


1586 . rrocuedings may he taken before the Coniniissioners by 
any person complaining of any violation or contravention of tlie compiauiirif; 

(c) Newrif and J'JnntahiUen Hail. (Jo. v. UUfer Rail (Jo (1S5G), 2 Juf 
(N. s.) 93G, C. A. As to si'.tling asiilo tlie awards of aihitiators, siH* title 
Auuitjiation, Vol. 1., pp 47« ct fU'i/ 

(d) Re (i/iral Wfistern Rail (lo ami I’ontmasler-Gciierai (IWV.i). li)'I' Sj. K. 

630. 

(e) Itegiilation of Ilailways Act, 1873 (36 &i 37 Viet. c. 48), s 7 ; seo 
p. lai, post 

(f) Bailway and ('anal Traffic Act, 1888 (.51 & 52 Vict. c. 25), s. 12 As 
to the limitation of time, see Holwcll Iron Co., Ltd. v. Midland Railway, 

[1909] 1 K. B. 486. Damages cannot be awarded in respect ot undue 
preference where the rates complained of have been published in the com¬ 
pany’s rate books, unless written notice has been given to the company 
requiring them to remedy the coiuplaiut and the company li.is failed t.> 

do so (Railway and Canal 'JVallic Act. 1888 (61 & 62 Vicl c. 25), s. 13 ; ^ 

Bce title Cabhiebs, Vol. IV., p. 82). 

(o) See title Eviijencic, Vol. XIL, pp. 577 e.t seq. # 

(A) See title Dipcoveiiy, Inspecfion, avo Interrogatories, Vol. XI., 
pp. 67 et aeq. 

(i) See titles Evidence, Vol. XIII., p. 509 ; Practice and pROCEnriir,, 
p. 130, ante. 

(k) See title Judgments and Orders, Vol. XVIll?, Pt>. 219 et seg. ; 
and see pp 761 ei seq., jmt. 

(l) Railway and Canal Traffic Act, 1888 (61 & 62 Vict. 0 . 26), s. 18. 

(»») Ibid. As to contempt of court, generally, see title Co^ tempt of* 

Court, Attachment, and Committal, V^oI. VIT., pp, 279 et sni. 


|y 
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I 

law reiatirig to, traffic facilities or undue preference (w) or of the 
provisions of the Regulation of Railways Act, 1873 (o), or any Act 
amending or applying that Act; or by any person appointed by the 
Board of Trade upon a certificate alleging any such violation (*r 
contravention (p); or by any person disputing the legality of any 
toll,'rate or charge(</); or by any other person affected^ by any 
iimUer or complaint in respect of wliich tbe Cominissioners have 
jurisdiction to determine (r). 

1587 . A complaint which the Commissioners have jurisdiction 
to determine may also be made (1) by any liarboiir or conservancy 
authority, by any county council or municipal authority, or by any 
justices in quarter sessions; or (2) by any such association of traders 
or freighters or chamber of commerce or agriculture as may obtain 
a certificate from the Board of Trade that it is a j’^oper body to 
make such complaint («). It is not necessary for any such authority 
to show that it is aggrieved; and it may appear in opposition to a 
coiiqdaiiit when the Coiiimissioners are of opinion that it or the 
jiersons it represents are likely to be iifVeclod t/). 

iSl'u-Skct. 2.— I'l (k ednre. 

1588 . The Commissioners, with the approval of the Lord 
Chancellor and the President of the Board of Trade, luivo power 


(w) I.e., as contained in the Railway and Canal Traflic Act. 1854 (17 & 18 
Vict c. 31),s.2: the Regulation of Railways Act, 1868(31 ik 32 Vict c 1 ID), 
H. 16 ; tbe Railway and Canal Traflic Act, 1888 (51 & 52 Vict. c. 2.5), see 
ntlc Carriers, Vol. IV., pp. 65 et seg. ; 74 et Reg. 

(o) 36 & 37 Vict. c. 48. 

(p) Ibid., B. 6. 

Iq) Itailway and Canal Traflic Act, 1888 (51 & 52 Vict. c. 25), s 10. 

(r) For mutters within the jurisdiction of the Cotninissioucrs, see title 
Courts, Vol. lA., p. 218 ; the same matters being referred to punmm in 
this title, and in title Carrier.^, Vol. IV., pp. 65 et seg 

(s) Railway and Canal 'J'ruffic Act, 1888 (51 & 52 Vict. e. 25). a. 7. 
'Phis certificate remains in foice for twelve months unWs withdrawu. It 
may be granted on condition that the authority applying for it gives security 
lor any costs it may be called upbn to pay {ibid.). The necessity of 
obtaining the certificate is dt protection to railway companies against 
frivolous or unreasonable complaints by chambers of commerce or associa¬ 
tions of traders {per Wills, J., in Liverpool Com Trade Assodation v. 
London and North Western Bail. Co., [1891] 1 Q. B. 120). An association 
so certified cannot be compelled to give particulars of tlie trad era represented 
by the association ( Mansion House Association on Bailway and Canal TraffU; 
for the United Kingdom y. Great Western Bail. Co., [18961 2 Q. B. 141, 
C A.). 

(t) Railway and Canal Traflic Act, 1888 (51 & 52 Vict. c. 25), s. 7. 
Application by a chamber of commerce for leave to appear was refused 
where it jvas not prepared to state whether it appeared in opposition 
lor not {Liverpool Corn Traders' Association v. Greai, Western Bail. Co. (1892), 
8 Ry. & Can. Tr. ('as. 114). The Commissioners are not limited by this 
provision as to the classes of persons whom they may hear in opposition, 
but have the ordinary jurisdiction of common, law courts to allow inter* 
vention in thek di&c.retiuu {Part of London AutJiority v. Midland Batlway, 
1 1912J 2 K. B. 1). An urban district council has been allowed to intervene 
in on application under the Cheap Trains Act, 1883 (46 & 47 Vict. o. 34) 
•{London County Counoil v. Great Bastem Kail. Co, (1911), 14 Ry. & Can. 1>, 
Cas. 224). 
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to make anti alter rules governing the practice apd procedure of Skot. 8. 
their court (ft)- Exercise 

, 1589 . Proceedings are in goneral commenced by an ajijdication in dictiM. 
writing, which is in the nature of a statement of claim (r). This - 


application («’) must eonlain a concise statement of the facts relied 
on, tliH grounds of apidication, and the relief or remedy claimed;.it 
must be divided into numbered paiMgrajihs and must ho signed by , 
the applieant or his solicitor, or, in the cas<i of a coinjiany, by the 
ehiiirnian, niaimger, secretary, or solicitor (j-). 

If damages aie claimed, the application must specify tlie amount Spocined 
thereof and the matter in respect of which they are claimed ; and 
the defendant may before or at the time of delivering his answer, or 
at any lime by leave, pa}' money into court either witii or without a 
denial of liability (a). 

The appheation must he filed with the registrar to the Com- Fiiinpand 
missioners (5), and a cojiy must be seived upon the manager, service, 
secretary, or chief clerk of the defendant, unless the solicitor for 
the ilefendant undertakes in writing to accept service (<■). 

1690. If the application is for the Ccmiini.ssioners to hear and Tomt 
dc'teniiiiK* a dis}mte as to tlie legality of any rate, toll or cliarge, the jwjj>I"'‘'ioii. 
p.irties may concin in stating tlie question in tlu! form of a joint 
api»licaUen without furtlu'r iirocei'dings (d). 

1591 AVheii lli(! Comniissiomus in tlHu'r disi-retion eomnuinicale ( 
an application to the company against wdioni the conqdaint is ' 
made, so as to afford the company an opportunity of making obser- |,any"" 
v.itions thereon (r), the\ must notify tlie fact of such communication i- piameu 
to the applicant within seven days of the liling of tlie application, 
and thereupon all formal proceedings are suspendc'd until further 
notice (./). Within the seven days or afterwards, the Commissioners 
may require further information, jiarticulars or documenis, from 

(u) iiailway and Canal TralTic Act, 1888 (.51 &, 52 VicL. c. 25), s 20. 

Itiiiea made by tlii^ ConimisRiouers must be laid belore I'arliamenl; they 
must be judicially noticed and have the etlcct ot an Act ol Parliament 
(ihUi ). Itnles have been made under this power entitled the Jtailwac and 
Canal Commission Hiilcs, 1889 (Stut. 11 U. Ili c., Vol. XI., Kailway, 
pj). 4.3 el seq.). 

(<;) Railway and Canal Coinnii.ssion Rules, 1889, r. 2, and Sehed. I., 

Form No. 1. 

(mi) “Application” includes “complaint” [ibid., r. 1). 

(x) Ihul., r. 2. As to tlio form ot the application m various cases, see 
ibid., rr. 8—16 

(rt) Ibid.,! 18; R. S.C., 188.3, Ord 22, ir 2—7, apply, tom/zi/m’ wta<ria</i«, 
to payment into court [ibid ); and see title Praci’ice a\j> PKOCBi>i?RE, 
pp. 147 et seq., ante. , 

(ft) Iiailway and Canal Commission Rules, 1889, r. 19. ' 

(o) Ibid., r. 21. As to what jiarties must be joined os defendants to an 
application, sec Jilapperley Colliery Co. v. Midland Hail Co. (1896), 9 
Ry. &i Can. Tr. Cas. 147; Ciuinee and Hunt, Ltd. v. London and i\uith 
ll'esterw iiatl Co. (1909), 13 Ky. Can.'J’r. Cas. 280. • • 

[d) Railway and ('anal Commission Rules, 1889, r. 13. 

(e) l.e., under the Regulation of Railways Act, 1873 (36 & 37 Viet. e. 48). 

• 7 ; see p. 755, ante. * 

• IJ) Railway and Canal Cummissiun Rules, 1889, r. 22. 
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the applicant, »nd may suspend formal proceedings until their 
retjuirements are satisfied (p). 

1592 . Tho Commissioners may direct incjuiries to be made, ai 
any stage of the proceedings, in such manner and by such persona 
as they think fit(/(), and if they do so they must give the parties 
notice, and may meanwliile .suspend all proci’odings tilbfurtb(U' 
notice (/). 

1593 . In all case.s the parties may by consent in writing dispense' 
with all formal proceedings after the filing of the application ; and 
ojchu-s by consent may be drawn up, and, if approved of by tlui 
Coiuinis.Hioners, may bo seabed with their scjal (/i). 

1594 . Within fifteen days from the service of the application, the 
dc^fendanl must file and deliver bis answer, and, within si.x days 
from the delivery of the an.swc'r, the applicant must tile and deliver 
Ins rc'ply, if ini_> ; but Iboso Limes are liable to be shortc'ued or 
('.vtended iiy order oil sMiuiiious (/). 

1595 . After reply, no further pleading may bn delivered without 
leave {i/i), and, if no reply is delivi^red, the pleadings are deemed to 
be closed and all material slatemoiits of facts in the pleading bust 
delivered a.’O deemed to lie in issue (a). 

1596 . If tlie Couiuiissioiua'H are of ojiiiiion that the pleadings do 
not sufficiently raise the issues of fact they may direct tho parti('s 
to jireparo issues, and in case the parties ililTer the Commissioner."' 
may settle the issue's (o). 

1597 . Any point of law raised by the pleadings may be set down 
for bearing and disposed of by the Commibsioiiers before the hearing 
of the application, and if tho decision on such point, in the opinion 
of the Commissioners, disposes of the whole application, they may 
order that the arguiiieiit shall be the hearing of the applic ition and 
thereupon may deal with the same a.s seems to tbom just (ji). 

1598 . Tho Commissioners baye power to grant interim injunc¬ 
tions (q), to make orders, for discovery of documents (r) and 


(g) Railway and Canal Coininliision Rules, 1889, r. 23. 

(h) Railway and Canal Traffic Act, 1854 (17 & 18 Viet. c. 31), n 3. 

(t) Il[ailway and Canal Commission Rules, 1889, r. 2t. 

(A:) Jbtd., T. 25. 

(1) Ibid., rr. 20. 27, 53, and Sclii’d , Forms Nor 4, 5. 

(to) Ibid., r. 28. 

(n,! Ibid., r 29. 

(o) Ibid., T. 30. 

, (p) Ibid:, T. 31. JS.g., this course was fallowed in North Staffordshire 
CoUiery Owners' Asuoctalton v. North Staffordshire Mail. Co., London and 
North Western Mail. Co., Oreni Western Mail. Co,, and Shropshire Union 
Railways and Canal Co (1908), 13 Ry. Can. & Tr. Cas. 78 

[q) Railway ,( 'aiial Commission Rules, 1889, r. 34. In an upplica- 
1 ion to compel the deiendant to carry out a Htatutory agi-eenient to forw'ard 
rc'rtain traffic by tbe railway of the applicant, an interim injunction was 
granted enjoinius: the dcfc^iidant to forward the traffic until tlie hearing, 

(/) For note (r), sec nest page. " 


\1 
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interrogatories (s), and to order the production ^and inspection 
of documents (t). Either party may givo to the other notice to 
produce (a) or to admit documents (fc). 

1599 . When any application is withdrawn or settled it is the 
duty of the applicant to immediately give notice thereof to* the 
regi8trai;(c‘). 

The date of hearing is fixed by the registrar on application (d). 

At the hearing, the evidence is given ritd race unless tijo 
Commissioners order that any particular facts be proved, or the 
evidence of any witness be given, by alfidavit, or that any witness 
be examined by interrogatories or on commission (e). 

1600 . W^here the Commissioners think fit, a view may be had by 
one or more of the Commissioners as they determine (,/). 

1601 . Interlocutory applications are heard ujwrn suinnioTis liy 
tins registrar, with an appeal from Ins decision on a point of law to 
tlie or tifhcio Commis,sinner. An interlocutory ajijdication can,be 
adjourned into comt for determination by the Commissioners [<i). 

1602 . A final order or docision of tbo Commissiorinrs may be 
reviewed, rescinded, or varied by them upon application made 
within twenty-eight days after such order or decision has been com¬ 
municated to Iho parties, or within such further time as the Com¬ 
mission <!rs may allow'(/<). Tins jiirihdiction, Jiowever, is exercised 
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on the ground that the applicant had a minui, fiirin light and no Jiariti 
<-ould bo done as accounts could bo kept {Gtcnl Northern Rail Co. v. Great 
Coittein Kail Co (1899). 10 Ry. &("an Tr Cas. 260) But in an application 
to compel the dctondnnt to give tho .-ipplicant ccTtaiu facilities for rnnimit: 
over and using its railway, an mtenni injunction enjoining tho dofcudani. 
company to allow such user until the hearing was refused (Xoitk Eantent 
Rail Co. V. i\o}ih British Hail. Co. (1897), 10 Ry A; Can. Tr. CaR 82) 
Tho Court of Appeal disapproves of the Coinmissioners granting contingent 
injunctions (Smlleis avd Bakers, TAd v. Great Railwaij, (191IJ 1 

K'. B. 386, C. .\ ). 

(r) Railway and Cau.d Comtuis-ioji Riilc.s, 1889, i d.J. 

(«) Ihid , r' 36 

(f) Ihid . rr. 37, 38. 

(a) Ibid , r 39. 

(b) Ibtd , r 40 

(c) Ibid , T. 41. 

(d) Tbid., r 43 

(c) Ibid., r. 4.'} In (Jostle ftlrain Tiawters, TAd. v Great ]\'fAe}ii U-nl. 

( a (1008), i;{ Ry. iV (Jan. Ti. Cas. 145, lio.iisay cvidciu'O w.is adiniifed 
to prove compotition (ibid , per liAwiteM i;, J , at p. 147) 

(/) Railway and Canal Commission Rules, 1889, r. 48 In a rnoper ca^(^ 
the parties should inlorm the Cominissionera yirior to tlio hearing and uiaUo 
iirrangerocnts for them to view if they think fit (Greenwood (John) Boiif-, , 
JM V Cheshire Lines Committee (1908), 13 Ry. & Can. Tr. Cas.* 169). . 

(g) Railway and Canal Commission Rules, 1889. r, 63. On mteriocntoiy 
application.? tho practice is to hear only one counsel, but two are heard on 
ail application to review, rescind,or xniy (Biekett, Smith de Co. v. Midland 
Rail. Co., Derbyshire SUkstone Coal Co. v. Same, Gransmgor Co. v. Same 
(1896), 0 By. & Can. Tr. Cas. 107). 

(h) BaHway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 2,5). s. 18 (2;, 
and Railway and Canal CommisBion Rides, r. 62. An interlocutory ordec 
juay bo similarly reopened within four days. In either case the appUca- 
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only upon very ^trong groiindfl, in exceptional cases, and with great 
caution (i). , 

1603 . Any party may appear before the Commissioners either irh. 
person or by counsel or solicitor (A); and any parliamentary agent 
who'is certified to have practised before committees of Pariiament 
for two years before the 10th August, 1888, may practise as 
attorney or agent before the Commissioners, but every such pei-son 
is, ill regard to such practice, subject to the jurisdiction of the 
Commissioners, and his name must be entered on a roll kept 
by them (0. 

Si;n-SK(.T. 3.—Costa. 

1604 . In proceedings before the Commissioners, other than dis¬ 
putes between two or more companies (in), the Commissioners have 
no power to award costs on either side, unless they are of opinion 
that either the claim or the defence has been frivolous or 
vexatious()/). 'I’liis, however, applies only to the costs of the 
Imaring; the costs of interlocutory metters are in the discretion 
of tlie Commissionors (o). 

1605 . Tn case of appeal (^j), the costs of appeal come under Iho 
ordinary rules of the Court of Appeal, though that court cannot 


tion IS by motion on notice of motion (ibid.). As to appeals, see p 72(i, 
post. 

(i) See Biekelt, Smith <£r Co. v. Midlnnd Bail. Co , De.rbijshire Silkflonc 
Coal Co. V. Same, Graesmoor Co. v. Same (1895), 9 Ry. & Can. Tr. Cas lo7, 
per Collins, .1., at p. 135. For a case in which a decision was reopened, 
see Great Morth of Scotland Bail Co v. Highland Bail. Co., IIighland Bail. 
Co. V. Great 2foi-th of Scollniid Bail. Co. (1885), 5 Ry & Can. Tr (-as 103 
'I'lie Commissioners will refuse to reopen a decision after a long interval of 
time (Denabij Main Colhenj Co. v. Manchester, Sheffield and FAncolmhire 
Bail. Co. (No. 2) (1881), 4 Ry. & Can. Tr. Cas. 23). They will also letuse 
to'reopen a decision on a question of costs only, where there is no applic.-i- 
tion to vary on the merits (Hammons and Foster v. Great Western Bail. Co. 
(1883), 4 Ry & Can Tr. Cas. 181). 

(k) Railway and Canal Traffic Act, 1^88 (51 & 52 Viet e. 25), s. 50. As 
to rights of audience, see titles Barristers, Vol. II., pp. 370 et seq.; 
i^oLicrroRS. 

(/) Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), s. 51 

(m) This applies to railway companies, canal corap.inies, and railway 
and canal comp.anies (Railway and (janal Traffic Act, 1888 (51 & 52 Vict. 
c. 25), 4 23). As to caiiarcompanics, see p. 791, post. 

(ii) Railway and Canal Traffic Act, 1894 (57 & 58 Vict. o. 54), s 3. As 
to what is frivolous and vexatious, see London County Council v. Great 
!•',astern Bail. Co. (1911), 14 Ry. & Can. Tr. Cas. 324. If parties do not 
make proper discovery of documents and come prepared with copies to 
the court,their conduct maybe held to be “ vexatious ” ; see Anderton Vo , 
IM. V. Bi"er Weaver Trustees (1910), 14 Ry. & Can. Tr. Cas. 136, per 
Lawrence, J., at p. 140. When proceedings have been unduly protrac-ted 
by the conduct of an applicant, he may be ordered to pay part of the 
costs even though ho is successful in his application (Taff Vale Bail. Vo. 
V. Barry Docks Co. (No. 1) (1890), 7 Ry. & Can. Tr. Cas. 41). 

(o) As provided by the Railway and Canal Traffic Act, 1888 (51 & 62 
Vict. 0 . 25), a. 19; see Bickett, Smith ds Co. v. Midland Bail. Co., Derby¬ 
shire Silkstone Coid Co. v. Same, Orassmoor Co. v. Same, supra. 

ip) As to appeals, see pp. 762 et seq., post. As to costs in the Court of 
Appeal, see titles Practicb and Procedure, pp. 207, ante; Soliciturs. *' 
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award the costs of proceedings before the Comraissicmers W'here the 
Commissioners themselves had no power to award costs (g). 

, 1606 . Ill disputes in which the parties are railway or canal 
compiniea, the costs of and incidental to every proceeding before 
the Commissioners are in tlio discretion of the Commissioners,*who 
may order by whom and.to whom they are to he paid and by whom 
they are to be taxed and allow<Hl (/■). 

1607 . U nless there is reason to otherwise order, the Commissioners 
generally direct tliat the costs of proceedings shall follow the event 
when such costs are w ithin their discretion (.s). Tliey liave no 
jurisdiction to order defendants to iiay the costs of an unsuccessful 
applicant (/). Costs are taxed upon the order under whicli tlu\v are 
payable by the registrar or by such other person as the Commissioners 
may direct («). 

Si'h-Sfci' 4 —Ktiroicfimrni of OnUr^, 

1608 . The (Commissioners may issue injunctions (r) against cojn- 
IKinies restraining them from violating or contravening the law with 
regaid to matters within tliiur jinisdiction («■). 

1609 . In case of disobedience to any such injunction they may 
issue w rits of attachment (a) against any director oi a com jiaiiy or any 
other person answerable for such disoliedienco ; and they may order 
any company to pa^’a penalty {n) not excc'eding .i‘200 for OAery day, 

(q) Mansion House Assoi'iaiion on Itailway and Canal Tiafftc foi the 
United Kingdom v. Great Western Had. Co., (i8e.">| 2 Q ii 141, IJ. A. 

(r) Railway and (’anal Tr.aific Act, 1888 (51 & .02 Vicl v, 2.0), a. ID, as 
luoditiod by the Railway and (’anal 'rrallic Act, 18D4 (.07 & 58 Vict. c .04), 
B. 1 As (o rclercncos to the Oomirii.'.sioiiers of such disputes, see pp. 718. 
710, 754, ante. 

(s) Sec Palmer v. London and South Western Hail. ('o. (Xo 2) (18D2), 8 
Ry. &. Can. Tr. Oas. .03 (tliis was before the disiM-clion over costs was 
ii-strictod ; sec p. 760, ante ); Stoekshridge Hail Co. v. Great Ventral Hail. 
Vo (I90D), 13 Ry & (’.an. Tr. ()a.s 33.0 ‘ 

(t) He Foster \ . Great Western Hail ( 'o (1882), 8 (J. R. D 315. (’ A 

(It) Kailwaiy and Canal (;!oniniis.Hiou Rules, 188D, r 51. 'I’lic costs of 
more than two counsel arc, as a rule, not allowed on luxation between 
]».irty and party, uidess the ease involves extraordinary com plication and 
diflieulty In applying this test it is material to eorisulei whethei a leasoii. 
able and prudent man would go into court without three counsel, but the 
chance of briefed counsel not attending must not be considered [Glnmotqnn 
County Counetl v. Great Western Had. Co, [18D.0] 1 (^ B. 21) As to 
taxation of costs, generally, see title Soi.u'i loas 

(r) As to the general nature of this remedy, see title IxjUN'oriON, Vid. 
XVII., pp. 1D7 et seg. 

(w) Regulation ot Railways Act, 1873 (36 & 37 V^ict. c. 48). s. 6; see also 
Railwav and Canal Tralfie Xct, 1854 (17 & 18 Vict. c. 31). ss. 2, 3 ; Regnila- 
tioii of Railways Act, 1868 (31 & 32 Vict. e. 119), s 16 ; Radway andOnn.al 
Tratfic Act, 1888 (51 & .52 Vict. c. 2.'5). sa 8, 9, 10, 18, 25 ; Railway Regula-. 
tiou Act, 1893 (56 & 67 Vict. c. 29), s. 1 ; Railway and Canal Trafiie Act, 
1894 (37 & 58 Vict. c. 54). s. 1 : Railw'ay Employment (Prevention of 
Accidents) Act, 1900 (63 &; 64 Vict. c. 27); Railw'ays (Private Sidings) 
Act, 1904 (4 Edw. 7, c. 19). As to jurisdiction, see pg. 7§3 el seq., ante; 
title CouttTS, Vol. IX., p. 217 ; and see pp. 740, 741, ante. 

(x) As to attacliment, see, generally, titles Contempt of Court, 
Attachment, ani> (’ommittai., Vol. VII., pp. 279 et seq ,; Corporations,, 
Vol. VIII., p. 396. ' 

(u) For cases in wnich companies have been ordered to pay penalties, 
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after a day to be named in the order, that such company fails td 
obey such injunction, and the penalty may be recovered by process of 
execution (/;). . 

1610. A decision or order of the Commissioners made for the 
purpose of carrying into effect any of the provisions of the public 
Acts giving them jurisdiction may be made a rule or order of the 
High Court, and may be enforced either us nliove doscrilied or as a 
rule or order of the High Court (r). 

1611 . Where any enactment in a special Act (1) contains provi¬ 
sions relating to traffic facilities or undue preference, or (2) requires 
a railway company to provide any station, road, or other similar 
work for public accommodation, or (ff) imposes on a railway company 
!wiy obligation in favour of the public or of an individual, or when 
any Act contains provisions relating to private branch railways 
or private sidings, the Coniiiiissioners have the like Junsdicdion to 
enforce Iheir decisions (d). Tho fact, however, that the Commis¬ 
sioners have such jurisdiction does not oust the jurisdiction of 
tho coiiits in any nmtler which otlu'rwise tlu'y could have dealt 
\vilh(c). 

Sus-Skct. 5.— A}t}>mh. 

1612 . On questions of law an appeal lies from the CoinniiBsiouors 
to the Court of Appeal, ami must he brought in conformity with tin- 
Hides of the Supreme (’uiirt (_/ ). AVhen the Commissioners are 
.sitting as arbitrators under the Kegulation of Ruilway.s Act, IHTff (</), 
their jurisdiction docs not depend on the consent of the parties, and 
tluwe 13 an appeal to the Court of Appeal from their decision on 
a question of law(/0. 

No appeal lies from the Commissioneis on a question of fact 
or upon any question regarding the locmt niainli of any com¬ 
plainant ( 2 ). J'he jjndings of fact of tho Commissioners will not he 
di.sturhed by tho Court of Apjieal (A), hut if in finding a facL they 

F<.‘(' dhallcrhif Iron Co v. Noiih Htofforduhire lioil. Vo (1878). K liy Ai 
Han. 'J’r. (!a8. 238 ; Wnlkingon^v. yVrexhum, Mold and C'onnah'ii i^uuy Hail 
Co. (No. IJ) (1880), 3 Ry. & Hail. Tr. Has. 446. As to execution against 
railway nompanies, aeo'pp. 764, 765, porf ; and as to execution, generally, 
SCO title Execution, Vol. XIV., pp. 1 et neq. 

(b) Jjtailway and Canal Traffic Act, 1854 (17 & 18 Viet. c. 31), s. 3; 
Regulation oi llailways Act, 1873 (36 & 37 Viet. c. 48), s. (1. 

(c) Regulation of Railways Act, 1873 (36 & 37 V'^ict. c. 48), s. 26. Eor 
1 I 10 purpose of cairying tins into effect rules may be made by the High 
(’ourt (ibid.). 

(r4i Railway and Canal Traffic Act. 1888 (51 & 52 Viet. c. 25). s. 6. 

(e) Barry Rail. Vo. v. Taff Vole Rail. Co., f1895| 1 Ch. 128, H. A. 

.. (/) Railway and Canal Traffic Act, 1888 (51 & 52 Viet c. 26), ss. 17 (2), 
(3), 05; see R. S. (J., Ord. 63; title Practk;e and Procedure, pp. 162 
et seq., ante. 

iq) 36 & 37 Viet. 0 48, s. 8 ; see p. 764, ante. 

(«) North Eaqfern Rail. Co. v. North Britieh Rail. Co. (1897), 36 Sc. L. R. 
282. 

(t) Railway and Canal Traffic Act, 1888 (51 & 62 Viet. o. 26), s. 17 (1) ; 
/lee Vickers, Sons and Maxim, Ltd. v. Midland Bail. Co. (1902), 87 L. T. 
665, C. A. 

(L) SpUlers cmd Balers, Ltd. v. Great Western Batltoay, [1911] 1 K, B. 
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proceed on a wrong principle of law their decision may be varied (i); a. 

and an appeal lies from a decision which is based on *‘do Exercise 
^evidence "(m), or which is based on a finding that there is evidence of J^s- 
of an alleged violation of law(j/). d ictio n. 

1613 . The Commissioners also have power to state a spcciaf case Special case, 

for the opinion of the High Court {<>), but no appeal lies from the 
decision of the High Court on such ease (p). • 

1614 . The decisions of the Commissioners are binding upon them- 

selves (<i), and the decision of the Commissionors sitting in one i)art i,y"‘i'eirowu^ 
of the United Kingdom is binding upon themselves when sitting in dccisumsy^*^ 
another part(r). 

1615 . On the hearing of an appeal, the Court of Appeal may draw Hearing of 
all such inferences as are not uicojisistent with the facts found by Hic appeal, 
the Commissioners and are necessary for determining questions 

of law, and tliey msy make any order which the Comnnssioners 
conld have made and any further or other order which seems to bo 
just; and the costs of the ajipeal are in their discretion, saving that 
no Comniissionev can bo ordered to jiay costs (.?). 

The Court of Appeal will hoar two counsel only, although more ('imiiHcl. * 
than one party appears by different counsel in suiqiort of Uie same 
side tO- 

1616 . The decision of the (k^iirt of A])peal is final; but when any Appeal to 
decision of the Court of Appeal is iriconsisltmt with a decision of the 

Court of Session in Scotland (in eitlie.r Division of the Inner House), 

;}8(), C. A. ; Abram Coal Co., lAd. v. Great Central Hail. Co. (1903), 1!) 

'r. 1 j. It. 601, C. A. ; Watson {Joseph) Sons, Ltd. v. Midland Hail Co. 

(1909), 14 Jly. & (Jan. Tr. Cas. 18 ; Great Central Hail. Co. v. Lancashire 
and Yorlshire Hail. Co. (1910), ]4 Tty. & (Jan. Tr ('as 131. 

(l) Piclford's, Lid. v. London and North Western Rail. Go. (1907), 13 liy. 

(Jan Tr. Cas. 31, (J. A. “ This court c.'imiot nivcjsc Lho decision ot Jio 

f’aihvay (’omniissioners on i{ueBtion8 of lact; but if, in solving a questlou 
of fact, tlie Railway CoinmibhionerB have tifiplicd a wrong principle of Jaw, 
then this court can, it necessary, vary the order of the CoinnuBRioners, 
which, tliongli said to be a finding of lact, had really pioceeded uiion a 1111 . 1 - 
directiou in point ot law ” {ibid., per Lord ALVBitsioNJS, (J.J., at p 70). 

(m) Jjcver Itrothers, Ltd., v. Midland Had Go. (1909), 13 Ity. He ('an. Tr. 

(Jas. 301, (". A. '■ A judgment based on ‘ no evidence ’ raisea always a 
miestion of law”(iA?V(., wrVAnoMAV Willcamh, L. J., at p. 309). Rut when 
tne only question raised is whether there was evidence to support a finding 
of fact, a mandamus to state a case will not be granted; see Hhymney Iron 
Co., Ltd. V. Rhymneif Hail. Co. (1888), 6 Ity. & Can. Tr. Cas. 60. 89. C. A. 

(n) See Denaby Main Colliery Co. v. Manchester, Sheffield and Lineeln- 

shire Hail. Co. (1880). 3 Ry. A'. (Jan. 'I’r. ('as. 426. , 

(o) Hall <& Co. V. London, Hrighton and South Coast Had. Co. (1885), 15 

Q. B. D. 505. • ■ 

(p) Rail V. London, Brighton and South Coast Hail. Co. (1886), 17 
Q. B. D. 230, C. A. 

(g) Dideot, Newbury and Southampton Bail. Co. v. Great Western Hajl. 

Co. and London and South-Western Had. Co. (1890), 9 R;j. & Can. Tr. Cas. 

210, per Collins, J., at p. 229. 

(r) SpiUera and Bakers, Ltd. v. Great Western Bail. Co, (1910), 14 'By. Sc 
Can. Tr. Cas. 52, C. A., per Lawrence, J., at p. 57. 

(«) Railway and Canal Traflio Act, 1888 (.51 As 52 Viet. c. 25), s. 17 (4).’ 

* (() Spillers and BakeiSf Ltd. v. Great Westein H-ad- Co., supra, .at p. 80, 
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or of the Court vif Appeal in Ireland, the court of appeal in which a 
matter affected by such difference of opinion is pending may give 
leave to appeal to the House of Lords on such terms as to costs aoi 
tho court of appeal thinks fit (a). 

1 ^ 17 . Except as above stated, no order or proceeding of the Com¬ 
missioners can be questiont'-d or reviewed, nor can it be restrained or 
removed by prohibition, injunction, certiorari, or otherwise at the 
instance of the Crown or otherwise (/>). 


Part X.—Execution and Insolvency. 

SiiCT. -BWexutinn. 

1618. After a railway or any part of a railway is open for public 
tiafiic(c), tho rolling stock and plant, used or provided by the 
company for the puiijoses of the traffic on its railway or for its 
stations or workshops, is not liablo to be taken in execution (d), 
provided the judgment on which execution issues is rocovered in an 
action on a contract entered into since the 20th August, 1867 (r), or 
ill an action not on a contract (/) commenced since tliat date (g). 


(а) Railway .nnd Canal Traffic Act, 1888 (51 As 52 Viet. c. 25), as. 17 
(.->), 55. 

(б) Ihid., ». 17 (6). Afl to prohibition and cotionni, kpo title Ckowv 
I’kaotk'I'm Vol. X , pp. 141 et seq., l.'J.'i et neq. 

(r) If a railway ha« once been opened for tralfic, the protection from 
Keiznre rontinucB even though tlie railway has subsequently been closed 
(Midhivd IVngyon Co. v. PotfencH Bml. Vo. (1880), 6 Q. B. P. 36), huf, 
whore no part of an authorised railway was ever worked by the eoinpany, 
alt’hough part was opened, worked, and uiainlnincd by another company 
without compensation to tho owning company, it was held that tho le Iway 
had not been opened for traffic within the meaning ot tin Act (Ke Jieddqe- 
lert Rail. Co. (1871), 24 L. T. 122), As to the meaning of “ opened lor 
traffic,” see also p. 742, ante. 

(d) As to execution, generally, see title Execution, Vol. XIV., pp. I 
et eeq.; and see ibid , pp. 13, 14, 85. 

(«) This is the date of the passing of the Railway Companies Act, 1807 
(30 & 3| Viet. c. 127). 

if) “ Action not on a contract ” includes every action not founded upon 
contract; thus it includes an action to enforce an obligation created by 
Act of Parliament {Re Manchester and Milford Rail. Co., [1897] 1 Ch. 276). 

(g) Railway Companies Act, 1867 (30 & 31 Viet. c. 127), s. 4. The 
provision is made to enable a company against which a creditor has 
obtained judgment to carry on its business as a going concern notwith- 
i^tanding the judgment. This is partly for the benefit of the public and 
partly for tho benefit of creditors, who are given the right (see pp. 765, 
766, «o»<) of obtaining the appointment of a receiver and manager, 
apd wno are thereby more likely to get paid than if the whole undertaking 
was broken up lynd jiold ; see Be Wrexham, Mold and Connah’s Quay Rail¬ 
way, [^1900] 2 Cb. 436, per Farweli., J., at p. 439; see also Re Eastern 
and Midla-Ms Bail. Co. (1890), 45 Ch. D. 367, C. A., per Kat, J., at p. 379. 
'I'he provision does not interfere with the right to levy execution against 
property of the company not actually needed for carrying on tho business, 
pf the company, As to a judgment creditor taking Burplua laq(|s 



Part X. -Execution and rNsoLVENCT. 

$ 

1619 . A company is entitled to this iTotection when it has been 
constituted by Act of Parliament, or by certificate under Act of 
parliament, for the purpose of constructing, maintaining, or working 
a railway either alone or in conjunction with any other purpose(/i)» 
and whether the construction of the railway is or is not the prinoipal 
object of the company (i). 

1620 . Where the property of a company is taken in execution, 
and a question arises whetlK'r or not it is liable to be so taken in 
view of the statutory protc'ction, the question may be determined by 
summons in a summary way by the court out of which the execu¬ 
tion issued, and such determination is not subject to appeal (j). 

1621 . Where, an existing railway company incorporated by statute 
is empow'ered by a later Act to make extension railways, tbe 
contractors who have constructed such extension railways arc 
entitled to be paid the sums due to them for such construction out 
of the general undertaking, even tJioiigh it is provided by the Act 
authorising such extension railways that they arc to form a 
separate undertaking w’itli sepaiate capital, and that as between the 
general and the separate undertaking the expenses of maintaining 
and working the separate undertaking are to be paid out of the 
revenue of the latter (/i.). 

Sect. 2 .—liecfiient and Manat/rrs. 

1622 . A judgment creditor (/) who is deprived of his right of 
having the property of a company taken in exociiuon (hi) has a 
right to obtain the appointment of a receiver (h), and, if necessary, 
and if the company is actually carrying on business, has a right 


» xeoiition, Ur Hull, liarnslri/ and Went Elding Juncliov Rail- ('o. (1888), 
40 fh. D. 119. A. ; Re Ogtlvie (1871), 7 Hi. App. 174 , Re Hull and 
Ilornecn Rni'l. t’o (1860), Ij. K. 2 Kq. 262; Gardiner y, London, Chatham 
and Dover Rail, ('o , Ejo paite Onseell (1867), 2 Ch. App. SO.*): lie Bristol 
and SorthSomerset Rad. Co. (1869), 20 L. T. 70; Re Caine Bad. Co. 
(1870), L. R. 9 Kq. 658. 

(A) Hallway Companies Act, 1867 (30 & 31 Vict. c. 127), s. 3. 

(i) Great yorihern Rail. Co. v. Tahonrdin (1883), 13 Q. B. D. 320, C. A. 
Thus, where a company was formed by Act of Piu’liament to make a dock, 
and it was autlioriscd to make a short railway coimecting the dock with the 
line of a railway company, it was held that the dock company was within 
the protection {Re East and West India Dock Co. (1888), 38 Ch. D. 576, 
C. A.). 

# (/) llaUway Companies Act, 1867 (30 &. 31 Vict. e. 127), s, 5. 

(k) Peairson (S.) <0 Son, Ltd. \. Dublin and South Eastern Raihsay, 
[1909] A. C. 217. 

(/I As to the nature of the judgment, see p. 764, ante. Wliete a com-* 
pauy had given a certific<atc of indebtedm-ss and a promise to pay with 
interest to its secretary, and the secretary had got judgment upon such 
promise, it was held that he was entitled fo an order for a receiver although 
the services in respect of which he was a creditor had bef n rendered in part 
before the 20th August, 1867, the date the Act was passed (Be Southern 
Bail. Co., Ex parte Quinton (1880), 6 L. B. Ir. 165); see note (e), p, 764, 
ante. 

^ (m) See p. 764, ante, and the text, supra ; and see note (1), p. 766, 

’ («) As tu fe^eiv^iH geuerally, see title RECniyjEjtf}, 
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nibo to the appoiatmeat of a manager (c) of the undertaking (p) 
of the company ( 5 ), 

1623 . The ap^intmont is obtained by petition in the Chancery 
Division of the High Court (r). 

lA making the appointment the court acts in its discretion for 
the benefit of all creditors, and is not fettered in that discretion by 
any contract between the company and any other party («). 

A receiver ought not to bo appointed when there is no money for 
him to receive {t). 

1624 . Where the officers of the company are acting fairly they 
are generally appointed managers ( 1 /-); they have then the same 
powers of management as before, hut they exercise such powers as 
(jfficers of the court ar d under the court’s directions, not as officers 
of the company (/’)• 

1625 . All money received (a) by such a receiver or by a receiver 
and manager must in the first place be applied to making due 


( 0 ) lie Manrhester and Milford Rail. Co., lix parte Cambrian Rail. Co. 
(1880), 14 Oh. D. 645. In Gardner v. London, Chatham and Dover Rail. 
Co. (No. 1), Drawbridge v. Same, Gardner v. Same (No. 2), Imperial 
Meteantde Credit AssorUition v. Same (1867), 2 Ch. App. 201, it was held 
by the Court of Appeal that the court could not appoint a inan.'igor. The 
Hailway Companies Act, 1867 (.*10 & 31 Vict. c. 127), was intended to get 
over that diiliculty; sco Re Manchester and Milford Rail Co., E.v parte 
Cambrian Rail. Co., supra, per Baggall\y, L J., at p 6.58 

(p) A railway company which has never acquired any lands or con¬ 
structed any works is not an “ undertaking ” within this provision 
(Re Birminqfium and Lichfield Junction Rail. Co. (1881), 18 Ch. D. 155). 
A receiver or iiianagcr.if appointed at all, must be appointed of tho whole 
undertaking of the company, not merely ot a railway which is part of such 
imdcrtakiiig (Re East and West India Dock Co. (1888), 38 Ch. D 576, 
C. A.). VVJiore part of aline was opened for traffic and was being worked 
by another company, it was hold tluit a receiver appointed conld be 
appointed over tlic part thus open although worked by another company 
(Re Southern Rail. Co , Ex parte Quinton (1880), 5 L. H. Ir. 165). 

( 7 ) Railway Companies Act, 1867 (30 & 31 Vicl. c. 12Tb s. 4. 

( 1 ) Ibid. 'J'he only uvidciice required in support of a petition is an 
atVidaviL showing that tho petitioner is a judgment creditor, that Ins 
judgment is unsatisfied, and that tho company is a going concern (Re 
Manchester and Milford-Rail. Co., Ex parte' Cambrian Rail. Co., supra). 
For the jiractice as.to petitions, see title Pkacticjb avu Pkoceuork, 
p. 188, a,nte. 

(») Be Hull, Barnsley arid West Ridnuf Junction Rad. and Dock Co. 
(1887), 57 L. T. 82. As long as the company is a going concern, debenture- 
liolders have no voivo in deciding who is to bo manager or what lus salary 
is to be (ibid.) 

(t) Re Knott End Railway Act, 1808, flOOlJ 2 Ch. 8 , C. A.; and see title 
Recbivebs. It appears to be doubtful whether the court has any juris- 

,'diction tot^appoint a receiver under the Act when the line is not open for 
traffic (ibid.). 

(u) Be Manchester and Milford Rail. Co., Ex parte Canibriem Bail. Co., 
supra. 

(v) Be Eastern and MidUmds Bail. Co. (2) (1892), €6 L. T. 163 ; see 
Whadcoat v. Shropshire Bailways Co. (1893), 9 T. L. K. 589. 

(fl) “ Money received ” includes the proceeds of the sale of rolling stock 
,sold to another company under the provisions of a statutory agreement 
aiidiorised after tho appointmeut of the receiver (Be and Caradon 

Umbeny, |1003) 2 Ch. 081). 
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proViBion for the workiug exjjeiiHea of tho rai]w.iy (h) and otlier 
proper outgoings (c) in respect of the undertaking (d). This priority 
^8 strictly confined to such working expenses and other proper out¬ 
goings (e), and a judgment creditor gains no priority by obtaining a 
receivership order (y'). 

After providing for such working expenses and outgoings, the 
money received must be applicid and distributed under the directions 
of the court in payment of the debts of the company and otherwise 
according to the rigiita and ju’iorities of the iiersons intiuvstf^d in 
such money (;/). 

1626 . A receiver tlius appointed lias no power to get in unpaid calls 
or capital (//), nor is the right of a judgment creditor to execution 
against sucli unpaid capital affected liy the appointment (t). 

1627 . As soon as every judgment creditor has been satisfied, the 

court may, if it think lit, discharge such receiver or such receiver 
and manager (/O. , 


(b) “ Working expenses ” are such as aio fairly ni'cessary to cnahlo llie 
railway to be worked efliciently, sueli as wages, coal and necossary repair^ ; 
see lie Wrexfuim, Mold and Vonaah'e Quay Railway, 11900J 2 Cli. 43t5 
Payments for rolling stock bought under a hire-purcliase agreement are 
•wovkiiiff exponuos (lie (Jomwall Mi.nernh Hail L'o. (1882), 48 I..'J' 41, <’ A.; 
lie Eaelern and ihdlands Rad. Co. (2) (1892), 69 L T. lii:!) ; but a debt 
for rails supplied bel'oie tlie order is not .a working oxpi'iise (lie \ avail and 
Kinqscourt Rad. Co., liw parte Rnce (188.)), 17 L 11. Ir .398, C. A.), nor is 
the cost of promoting a Bill in I’arlianient lor power to substitute clectricily 
for steam m working the railw'ay {Re Merncy Rad. Co. (189.^)). 72 L 'J'. .535), 
nor a judgment debt for dain.ages obtained against the company lor 
negligence {Re Wrej'ham, Mold and Connah's Quay Railway, su)na, SeC 
also Re Kaeiein and Midlands Rail. Co (1890), 45 Ch 11. 367, C. A ). 

(c) “ Proper outgoings ” include payments wdiioli ninst bo made if the 
railway is to be kept working, as rates and laves {Rc Wrexham, Mold 
nivtl Connah’s Quay Railway, supra). Where a conti actor was owed 
money by a company and the court gave leave for bun to pioceed with an 
.lelion against the company .mid for the company to defend the action, tlie 
result being a substantial reduction in the siiiii payable, it was held that 
the company’s costs of the action were not “ jjroper outgoings” witliin 
the Act {Re Wrexham, Mold and Connah's Qiuxy Railway, fl906J 1 Ch. 261, 
0. A.; and see cases cited in preceding note (b), supra). Where part of a 
railway was a “separate undertaking” with “separate capital,” it wa.s 
held tiiat even then tho working expenses ol,c. must be p.md before the 
interest on this separate capital (ReKastern ami Midlands Rad. Co (189(i), 
45 Ch. D. .367, C. A.). 

(d) Hallway Companies Act, 1867 (30 & 31 Viet. c. 127). s. 4. 

(e) Be Wrexham, Mold and Connah's Quay Railway, 119()0J 2 Ch. 4.36. 
A person who has obtained a judgment for damages for negligence li.-is no 
priority either as to the damages or the costs of the action (tbid.). 

{/) Re Mersey Rail. Co. (1888), 37 Ch. D 610, C. A.: Devas v. East andAV est 
Inc ha Dock Go. (1889), 61 L. T. 217. llcne.e, an order for a receivership 
having been made on the petition of one judgment creditor, a petition by 
a second judgment creditor should be refused {Re Mersey Kail. Co., supra). 

(g) Railway Companies Act, 1867 (30 & 31 vict. c. 127), s. 4. As to the 
priorities against creditors, see Liskeard and Looe Rail. Co. v. Liskeard and 
Oaradon Rail. Co. (1901), 18 . T. L. R. 1. As to the priority of money 
borrowed, see p. 633, ante. 

{h) Re Birmingham and Lichfield Junction Rail. Co. (1881), 18 Ch. D. 
156 ; Re West Lancashire Rail. Co. (1890), 63 L. T. 66. 

(t) JSo West Lancashire Rail. Co., supra. 

(k) Railway Companies Act, 1867 (3() & 31 Vict. o. 127), s, 4, 
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SsfcT. 3.— Arrangenie7it8 with Ci'editori. 

16^8. When a railway company (I) is unable to meet it^ 
liabilities, the directors may prepare a scheme of arrarigement 
between the company and its creditors, and may tile it in 
the Chancery Division of the Jligb Court with a declartition in 
writing under the company’s seal verified by aftidavit(Hi) to the 
effect that the company is unable to meet its engagements with 
its creditors (ff). Such scheuie may or may not include provisions 
for settling and defining any riglits of sbareliolders or for raising 
additional share or loan capital (ob 

1629 . The intention of the IjOgi.slaturo is that an insolvent 
railway company shall he kept going and at tlus same time take 
proper steps for the i)ur[)OHe of enabling the conijainy to pay its 
way and pay' off its creditors by means of a going concern ( p\ 
An arrangement w itli creditors' must be the principal object of the 
scheme, and the court will not sanclion a scheuie witli any other 
lirincipal object (i/b 

1630 . After the scheme lias been filed, the court may, on the 
application of the company', n'strain any action against the company 
on such teims as the court thinks fit(i); and no execution. 


(Z) As to the meaning of “ railway eonipany ” in Iho IZaihvay Conipaiiioa 
Act, 1867 (30 & 31 Vict. e. 127), see note (6), pp, 670. 680, rmf«. 

(m) The ehairiimn and otlier directors, or a majority of the directors, 
must make this affidavit to the best of their judgiiieiit and l>ehef (Hailway 
Companiea Art, 1867 (30 & 31 Viet, e. 127), h. 6 ). 

(n) IhiiL 

(o) Ibid. 

(p) Re East and West India l^ocl Co. (1890), 44 Ch D. 38, C. A , per Lind* 
IJSY, L .r., at p. 68. In this case tlie couit rotuscd to reiect a scheme on 
tho obiectiou raised to it that some of the assets available t'<>r genei.'il 
creditors were appropriated to the payment of »inteie,st on debenliuvs, 
such general ereditors having no hen on such assets, the St-l.eine 
appearing to be honestly framed with regard to the benefit of all paities. 

(ly) Re hetterkenny Rati. Vo. (1870^, 4 I. It. Kq. 538, where the pro¬ 
posed scheme provided for raising large sums to be apjdied in completing 
and equipping the laihvny; no special provision being made for paying 
the company’s creditors, tho court lefusod to coitfiruL the scheme, 
liut where a scheuie pioposes to convert mortgages and bonds into irie. 
deemable debenture stock, the court may confirm the mdieme, if satisfied 
ihat it is beneficial to all parties (Re Irish Rorih-Western Rail. Co.'s Scheme 
(1868). 3 I. R. Eq. 190). 

(r) Railway Companies Act, 1867 (30 & 31 Vict. c. 127). s. 7. The 
application is made by summons or motion (ibid.). This power of the court 
to restrain on summary process only exists during tlie period between- 
tiling and enrolment. After enrolment, an injunction can only be 
obtained by action m the ordinary way (Re Potteries, Shrewsbury ana 
Morth Wales Rail. Co. (1869), 6 Ch. App. 67). The court has jurisdiction 
to restrain actions by unpaid landowners and general creditors during tlie 
maturing of the scheme, although the scheme, if confirmed, will not bind 
bueh persons; court vml not restrain such actions unless the, 

scheme makes reasonable provision for the payment of such persons (Rfi 
Cambrian Railways Co's Scheme (1868), 3 Ch. App. 278). Protection wLU 
not be granted against an action for specific jierformance by a landowner 
upon terms of the company submiiliug tp judgment (Bobertson, 
y,'Wrexhum, Mold and Connah's i^uay Rail. Co. (1868), 17 W. R,}-137). 
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atfcaohment, or other process against the property of i;he company is 
available witliout leave of the court after publicntioii of notico of the 
filing of tiio scheme(s). 

1631 . The asscTit to the sclieine of various classes of interested 
persons must bo separalej}' obtained (t). The scheme is deemed to 
be assented to by the following persons when it is assented to in 
#• writing by thnio-foiirtlis of them in value:—(1) the holders of 
mortgages or bonds («) issued by the company under statutory 
authority ; (3) tho holdm-s of debonture stock («); t'l) the holders of 
rentcharges or other sums payabk' by the company in cousiderulitm 
of the purchase of tho imderhiking of another con)i)aiiy (h ); (4) each 
class of pre.foreiioe rji-guaranteed shareholdcrH (r). With regard to 
ordinary sharrijnidors, tho sidamie is doomed to he assented to by 
them wlien then assent is given at an extraordinary geiii'ral meeting 
of tho company speia.illy called for that purjiose (</) Where the 
company are lossi'os of a railway, the iffniilar assent must he obtained 
of the holders ot moi(gages and bonds, of dclii'iiture-holders, t;f 
guaranteed and preference shareholders, and of ordinary sharoholdei s 
of the lessor company (c). 

The assent of none of those classes of jiorsons need, howevi'i*, be 
obtained whore tlie scheme duos nut projudicialJy aflbet any right 
or iiiLoiesb of such class (y ). 


(s) Railway Conipanics Act, JSflT {‘AO 3] Viet. o. 1L»7), s. 0. Leave 
i^ obtained by auaiinoiis or motion {ibid.). Unpaid capital ia property of 
the company within this piovision, and, after publication of the notico of 
llling, creditors aro not allowed without leave to issue execution against 
ahaieholders who li.ive not paid lully for their shares under the Coiniianies 
(JlausoB Cousolidatioji Act, IS-tS (8 & U Vict c. 16), s. 3(5 {lie Devon and 
Some)set Uml. do. (1) (1868), L. 11. (5 E«j. 610; see title Uompaxiks, 
Vol. V , p. 695). When a receiver and managei of a railway company had 
been appointed (soo pp. 665, 666 , ante) and altorwaids a aclierno was filed, 
an order was made restraining iudgment croditois from proeeediim t« 
execution ; and it was bold that the tact that one iiidgrnent ciedilor had 
taken steps for equitable execnlion gave liiin no piiority over other judg¬ 
ment oreditois {Devas v. L'asl and West India Dork Co. (1880), 61 Jj. T. 317). 
(f) Railway Companies Act, 1867 (30 & 31 Vict. o. 127), ss. 10—14. 

(m) See p. 6.31, aiHr. 

(a) Railway Conip.auios Act, 1867 (30 & 31 Vict o. 127), s. 10; see 


p. 633, ante. 

(ft) Railway Companies Act, 1807 (30 A, 31 Vict c. 127), s. 11. 

(e) Ibid., 8 . 12. As to tlie capital of a luilway company, see pp. 6.30, 
631, ante. Where there was a piovision in a special Act of the com 
pany that all preference shares should cany the same right of xoting as 
ordinary shares, it was held that such provision did not qiialiJy the pi-o- 
vision of this provi^-ion that tho assent of preference shareholders mijst be 
in, writing (J?e Cambrian Rail. Vo. (1871), 24 L. T. 417). Where a comn^ny 
nhjyil power to divide ordinary shares into preferred and defeypred half- 
^ares, but had no other power to issue preference stock, it was held 
ihat the holders ot preferred half-shares did not form a class of prefonmeu 
sbareh^ders whose separate assent was required to a scheme {Re Brighton’ 
andpyhe Rail Oo. (1890), 44 Ch. D. 28, C. A.). 

. (d) Railway Companies Act, 1867 (30 & 31 Vict. o. 127), 8 . 13. 
ie) im., s, 14. 

(/) lUd., 8 . 15. The assent of the statutory majority of any class cani 
be dispens^ with if any existing right of that class is prejudicially affq, 
by the scheme (Re Neath and Brecon Rail. Co., [1892] 1 Ch. 349, 0.' 
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1032. Wifhin tiiree months of the filing of the scheme, or within 
Huch extended time ae is allowed hy the court, the directors may 
apply by petition for confirmation of the sclieioe, provided they 
consider that all the requisite assents have been given (ff). • 

1633. Where a scheme seriously affects the rights of outside 
creditors, the court will not confirm it without the written assent 
of each (A), and if any of such creditors appear and opjiose the • 
]>etitiou, and such opposition scnuis to the court to be reasonable 
with regard to the.ir interests, the court will refuse conliinuitiou (i). 

1634. Where no sullicient object lou to tlie scheme is c.stabli8hed, 
the court, on being satisfied that the requisite assents have been 
given, may confirm the scheme after hearing the directors, creditors, 
shareholders, or any other interested parties whom the court thinks 
entitled to be heard (/.). 

1635. Tlie scheme when confirmed must be enrolled in the court, 
and from the time of enrolment is effectual to all intents, and its pro¬ 
visions have the elTect of an Act of Vaih inient against and in favour 


K.Ti'li cliisH must ileteriiiinc for if'^'lf wliotlicr on thr, wIioIp ifs niter*-Is 
11IV aifected by the scheme (ihid ). 

({/) llailway ('omiianies Act, 18t)7 (.lO & .'ll Viet, e 127), s 10 'I’he 
court oiiimot sand ion a sclieine which gives delx ntme-lioJcl* i^s the sum** 
light to A'olc. its siiareholdcis (/ie Stafford and I ttoxetrr Jinil t'o (1872). 
41 L .1 (C'lf ) 777), nor one hiised on the ossuniiitiun that Pailiamciit would 
pass a Hill prepaied to enable another coriqiaiiy to pin chase the iinilei- 
taking {Jte Eastern and Midlands Rad Co (18i)2). 67 L T 711) 

(/i) Be Bristol and North Somerset 7i<nl Co (JSG8), L. K. 6 Eq. 448, 
wliero the sehenie propose.d that creditors should leceiie fully paid iii» 
shares t*» the amount of their tilaims in diechaige of tlic eoniiianv’s ilehtft, 
some *)f the creditors appeared and opposed the petition, confirination 
was refuse*! 

(t) lie Somerset and Dot set Rad Co. (1809), 21 L 'F. 6o6 'riicre is no 
piovision in the Actlor a majority of uiis*‘cured creditoi-s to biinl a ininority, 
but the eouit may by order bind creditors who unreasonably dissent 
(dnd., per Stuart, V -C.) A scheme w-is coniiinied which eiu' leil a 
•loiiipany to cieate deherituro stock in eAcess of its statutory pow«‘rs in 
order to pay creditois hy the allot nfent to them of such stock, nine-tenths 
ill value of the creditors appearing .iinl assenting (Re Teign VaUey Had t 'o. 

(1867), 17 L. T. 201). JVhere a sidiemo provided that the debts of creditors 
slioiil*! be satislled by the allotment ot debenture stock, anil nearly all 
a-ssented and none appeared to oppose, tlie court granted confirmation on 
the personal undertaking of the direet*)rs not to allot debenture stock to 
any creditors who did not assent (lie West Cork Rail. Co, (1873), 7 1. It 
Eq 96). Unpaid landowners who successfully appear and oppose are 
entitled to their <'osU against the company (Re hetterkenney Rad. Co. 
(1870), 4 I. It. Eq .■>:{8) 

(k) Railway Companies Act, 1867 (30 & 31 Viet, c 127), s. 17. WTiere 
the scheme has be**M assented to by the required majority of every class 
whose askent is ne<*essary (see p. 769, ante), such assent is binding on the 
minority; and sucli niiiioiily has no right to be heard in opposition to 
the scheme, unless it can be shown that the vote of the majciiity was 
obtained by fraud (lie East and West India Junction Rail. Co. (1869), L. R, 

8 Eq 87). Where a sclieme was filed but not confirmed within the three 
niontibs, it was held that it must still be considered as pending so far 
Si interim orders under the Railway Companies Act, 1867 (30 & 31 Viet, 
w 127), H. 7, were concerned (see note (r), p. 768, ante) ; see Robertson t. 
^j^exham, Mold and Connuh's Quay Rail. (Jo (18^8), 17 W. B. 137. 
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of the company and all parties assenting thereto or b^und thereby {/); Sxit. k. 
but a scheme is not binding on unpaid landowners or genial Anange* 
creditors : it is binding only on persons who have assented or who with 
%re of a class who are bound by the assent of the required majority 
of that class (in). , 

The jurisdiction of the court to hoar an appeal against a grant of Appesi > 
confirmation is not ousted by the fact of enrolment («). 

1636 . Notice must bo published in the Qazettc, of the filing of Notiownif 
a scheme (o), of the intention to apply for confirmation (p), and 

of the confirmation and enrolment (7). The company is bound Copicioi 
under pain of a penalty to keep printed copies of the scheme for scheme: 
sale at a price not exceeding 6d. (r). 

1637 . When a compnny whose principal office is in England hqs English 
a railway or part of a railway in Scotland, a scheme must be 

filed in England, but notice of the filing of the scheme must also be Scotland 
published in the Hilinhintih (lazrtte, and the Court of Session has 
power to stay proceedings against the company or execution against 
its property (s). 

1638 . There is power to make rules regulating the procedure with Rules, 
regard to schemes of arrangement (t). 


(/) Kailwav Comijanies Act, 18fi7 (30 & 31 Vict c* 127), s, 18. See 
R. S. C., OrS. 61, IT. 10, 11 : Order of Court, 24t.h January, 1868, and 
notes to those rules in the Yeaily Practjce of the Supremo Court, 1913, 
pp. 970 , 1529 ft seg. Whore the defendant (a debenture-holder) had 
obtained judgment against the company before curolmcnt, it was hold 
that ho was none the less bound by the scheme and would be restrained 
from proceeding on his judgment {Potteries, Shrewsbury and North Wales 
Bail. Co. V. Minor (1871), 6 Ch App 621). 

(m) Cambiian Railways Co.’s Scheme (1868), 3 Ch. App. 278. Whore 

plaintiff had obtained judgment and registered a writ of elcgit against tlie 
company before coufirmation of the scheme, it was held that he was net 
bound by the scheme, but that lio had no imority over moitgagees whoso 
charges took pnority of him before the scheme {Stevens v. Mid-llnnts. Bnil. 
Oo., London Finunciol Association v. Stevens (1873), 8 Ch. App. 1064). 
Where a judgment creditor had converted his judgment into a statutory 
mortgage under stat. 13 Ac 14 Viet. 0 . 29 (an Act applying only to 
Ireland), held, that he was not bound by the scheme to which he bad not 
assented {Stephens v. Coik and Kinsale Junction Bail. Co. (1872), 6 I. R. 
Eq. 604). ^ , 

(n) Be Irish Noith-Weaiem Bnil. Co.’s Srliftnr (1868), 3 I. R Eq. 190, 

( 0 ) Railway Companies Act, 1867 (30 & 31 Viet, c. 127), s 8. 

(p) Ibid., B. 10. 

{q) Ibid., s. 19. 

(r) Ibid., B. 20. The penalty is a line not exceeding £20, and a further 
fine not exceeding £5 a day during which the provision is disregarded. 
Penalties are recoverable as under the Railways Clauses Coi^olidation 
Act. 1845 (8 & 9 Viet. c. 20); see p. 734, ante. 

(b) Railway Companies Act, 1867 (30 Se 31 Viet. c. 127), s. 21. 

(t) IlKfd., s. 22. An order of court regulating the practice is in forok, 
dated 24th January, 1868. 
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Part XI.—Abandonment and Dissolution. 

Sect. 1.^— Abandonment of Railways. 

1039. A company which is authorised by a special Act (ft) to 
construct a railway is, in general, under no obligation to construct 
the railway, and the scheme may be abandoned at the discretion 
of the company where none of the authorised works has been 
begun (a). 

1640. In any case, however, when a company, which is authorised 
by a special Act to construct a railway, desires to abandon a railway 
or part of a railway, whether it has been commenced or not, it 
may with the consent of thi ee-lhllis of the sliareholders apply to the 
Board of I'rade fora warrant authorising abandonment {h). 

To obtain the required con.sent, a general meeling must he called 
specially for the jmrpose, and the directors are hound to call such 
meeting at the rei|U(‘:it of five or more shareholders holding between 
them not less than one-twentietli of the capital of the company (c). 

After the meeting is called it is unlawful for the directors 1o 
make any payments for the purposes of the railway, except in dis¬ 
charge ot b'^mi /{(!(' debts previously contracted, or to enter into any 
contracts with re.spect to the railway piopo.sed to be abandoned (d). 

1641. The meeting must be advertised, and a notice tlioroof must 
be sent to every shareholder reque.sting him to signify his assent 
or dissent to the proposal on an enclosful form (e). 

1 ’he chairman, or in his absence the deputy-chairman, of the 
directors is chairman of the meeting; but if neither is present, any 
shareholder chosen by a majority of the shareholders present is 
chairman (J ). 

At the meeting three scrutineers, who must Vie shareholders, are 
elected by the shareholders present to j-oclcon the amouiit of stock 
held by the assoiiters and the dissent(‘rt> re.spi;ctivoly, whether .issent 
or dissent has in any case boon exinessed in pt.rson or by the 
return of the form ; ami, after receiving their reqxirt, the chairman 
of the meeting must annohrice the figures, stating w'hether or not 
the necessary three-fHths of tlie shareholders have assented to the 
proposal (g). 

The'chairman may, at the request of any one scrutineer, if he 


(«) As to the mt'.'iiiing of “ special Act," see pp. 622, 626, ante. 

(a) York and Aoi/A Mulla)id linil. Co v. E. (1853), 1 £. & B. 868, 
r.x.‘'('.h. ; seo litliiihiirgh, Eerlh and Dundee. Ead. Co v. Philip (1857), 2 
Maoq. 514; and 8<‘t> pp 626, 627, ante. 

(h) Ahaiidonmeiit oi Railways Act, 1850 (13 & lAVict « 83), s. 1. As 
to the substitution m tliis Act of the Board of Trade for tlie Commissioners 
ot Railways, see Hie Railway Regulation Act, 1851 (14 & 16 Viet. c. 64); 
and see p. 738, ante 

{(•) Aliiuidonmen' i»f Railways Act, 1850 (1:1 & 14 N'ict c 83), ss 2, 3, 
(d) Ihnl , s. 4. 

'%) Ibtd., s .5. 

(/) Jbid., s 7. 

Ihid., as 6, 8. 
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thinks fit, adjourn the meeting in order to receive the report of we Sscr. 
scrutineers, and must so adjourn if requested by tnore than one Abandou' 
scrutineer (k). mebt of 

« If the meeting has assented to the proposal, the chairman must Ba l|ltat y8. 
certify the fact under his hand and deposit the certificate with the cjertifl^e 
Board of Trade (i). • «f aas^' 

> 1642.' 'if any five or more shareholders, holding between them jPurther 

not less than three-fiftlia of the capital of the company, desire on 

abandonment, but allege that any such meeting was not duly called ^ ^ 

or that the sense of the meeting was not duly taken, they may apply Trade, 
to the Board of Trade stating the grounds of their complaint and ■ 
praying that a further meeting be called. If then the Board is 
of opinion, after making inquiry, that the application to the Board 
would have been assented to by the noeessary majority if the sense 
of the meeting had been duly taken, it must give a certificate to 
that effect and (U'der a further meeting to bo called by the directors. 

If the directors di.s(jboy sucli order, the complainants may call the 
meeting (^0. 

1643. If a meeting determiiioa in the prescribed luanner that siajof 
application to the Hoard of 'I'nide for authority to ahaiulon any ‘‘xpontion of 
railway or part of a railway shall ho iruule, or if the Hoard gives peiJdfr" 
any such certificate as alxm* inonlioiu d. then, as fioui the date of decisioHof 
the resolution or of the certificate, as the case may l)e, the directors Boitrd of 
may not proceed any further with the nnaking of the railway or part 

tlu'ieof proposed to ho abandoned until the decision of tlie Hoard is 
made known, and then only in accordance with such decision (f). 

1644. Where less than three-fifths of the cajutal of a company has 
been subscribed, the Board of Trade may, if it thinks fit, and without 
the cousimt of the shareholders, authorise the abandonment of the 
tail way on the application of any person named as a member or 
diiector of the couipanj' in the special Act, or of any iierson naraejl 
in the order directing the jiarJiarnentaiy deiiosit (///), or who has lent 
the amount of such deposit, or of any poison who has entered into 
any bond to secure the completion of the railway (n). 

1645. When no i>art of the railway has been opened for traffic. Application 

the Board of Trade may also authorise abandonment on the applica- forabandon- 
tion of a judgment creilitor of the company whose judgment has 
not been satisfied (o). creditors. 

1646. It is never obligatory on the Board of Trade to authorise Disorftion 
abandonment; it always has a discretion in the matter, and it has 

(h) Abanilontuent of Railways Act, IStW (i3 & 14 Vict. c. 83),«8. 9. , 

(i) Ibid., 8 10. 

(k) Ibid , H. 11. 

(l) Jhid , 8 . 12 

(m) A« topaili.'nnftnl.'irydeposits. 8«o iitlc Pauuamkm, Vol. XXI ,p 73B. 

(n) Railw'ay ('miiiiuiijos Act. 1807 (30 & 31 Vict. c. 127).*R 32. Hor an 
exaiiiule uf nil application for a warrant of abandonnieut by a poraon wbp 
had given such a bond, kim> Webster v. Petre (1879), 4 Ex I). 127. 

(o) Abandonment of Ra^dways Act, 1809 (.32 A 33 Vict. c. ] 14), s. 8. 
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discretion also ^o authorise abandonment only upon condition that 
the amount of the parliamentary deposit, or the money secured by 
bond conditional on the completion of the railway, is applied as part 
of the assets of the company (p). • 

T]i6 Board may order a company to advertise the fact that 
an application for a warrant authorising abandonment has been 
m'ade; and it may inspect all the books and papers and the works 
of the railway for the 'purpose of deciding on ^e expediency of the 
proposed abandonment {q). 

1647. After considering objections, and on being satisfied that the 
required conditions have been fullilled, the Board of Trade may if 
it thinks fit, and on such terms as it thinks fit, by warrant under 
its seal authorise the ahandomnont of the railway or the portion 
cf the railway described in the warrant (r). 

The Board has jio power to authorise a company to abandon any 
railway or part of a railway which the company has agreed under 
seal to construct, without the consent of the other party to such 
agreement (h). 

When it is proiiosed to abandon jiart only of an authorised 
railway the Board must have regard to the situation, as regards the 
proposed railway, of the lands or residences of shareholders object¬ 
ing to the proposal; and the Board may at the request of such 
shareholders and as a condition of abandonment cancel or reduce 
the shares of such objectors if in the circumstances the Board 
think fit(/). 

1648. The warrant when granted must bo notified in the London 
(iazettc (a) and advertised ; and persons having claims for compensa¬ 
tion or otherwise against the company must be required to send 
their claims to the secretary of the company within four months of 
the date of the warrant {h). When the Board of Trade is satisfied 
that notice of the warrant lias been duly published it must certify 
the same, and such certificate is conclusive evidence that the notice 
was duly published (,«■). 

1649. The warrant releases tRo company from all liability to con¬ 
struct, maintain or work the railway or portion of railway' authorised 
to be abandoned, or to purchase any of the land required therefor, or 
to complete the purchase of land in regard to which notice to treat (d) 

(p) Railway Compaiiirs Art, lS(i7 & .'Jl V»;t. « 127), k 31. 

Iq) AbaiidonnirriL ot ItuilwiiyK Act, J8.>e (13 & 14 Viet. c. 83), ss. 13, 14. 
Vor icfiirting to piodiu-e aii,y book or doc.uiuenl dcmaiulcd a company 
incurs a foifeituic of £20 and a fiirtlicr siini ol £/> a day wliilu rot'iisai is 
euitfitiuiMl (ibid , h 14) As to Ic^al (uoucediiu's, see p. 734, ante. 

(r) Abundoumciit of ituilways Act, I8.'>e (13 & 14 Vied, c 83), s. 16. 

(«) Jhid , s 36. 

(1) Ibid , B. 16. 

(fl) Or in the Edmhurqh or ])HbUn Oasrlle, .nccording to the sitnation of 
the railway {ibid., s 17). 

(b) /bid. J&tharc is no sccjctaiy or uflico, the Hoard of Trade may give 
directions os to wlit-ie claims are to be .sent (Abaiidoumeiit of Kailways 
Act, 1869 (32 it .33 \ iut. e 114), s. 9). 

(() Abandonment of Railways Act, 1860 (13 14 Viet. c. 83), s 18: 

(d) As to the effect of a notice to treat, see tiUe CoMk^msoRir PORokAg* 
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baB been given or a contract entered intf^ or to complete any con¬ 
tract relating to the railway; but the company r^maine liable to 
complete the purchase of land when the contract to purchase has 
•been part performed (r); and Avhero contracts have l>eeu made or 
notices to treat have been given, the parties to such contracts or the 
owners of land to wliom such notices were given are entitlecl to 
compenealion for all injury or damage sustained by them by reason 
of a contract not being )>erfonm!d or l)y reason of the land not 
being purclniscd (J). 
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1660. Where any part of tljo abandoned raIl^\a\■ has been imide, I'omponeation 
the ow'ners of adjoiniTig lands arc entitled to compensation for any 
injury they have siilJeicil by ii'ason of the failure of the company oW*ners°re 
to construct any accoinmodiilion works to wliicli such persons would ontitied. 
liave been entitled if tlio abiuidoninenl liad not been .lUowed (</). 

1651. Compensation also nui.st be paiil in lieu and discliarge of Compeusation 
the company’s liability to maintain any bridge or tunnel carrying 
the abandoned railway over or under any road, unless such road'can resp^tof^ 
in the opinion of the Jioard of Tuide be restored to its former state roads and 
and the company with the ])ei mission of the Poard do so restore "'nnei*. 
it(/t). Ill the ease of public roads, tlie load authority receiving 
any such compensation must pay it over to the treasurer of the 
county to be invested and the proceeds applied to the maintenance 
of the bridge or tunnel in sucJi manner as rjuarter sessions may 
direct (il. 


1652. The amount of any componsation \>a}al>lo as above men- Assessment ot 
tioned must be ascertained, in case of difference, by arbitration compensation 
under the Railways Clauses Consolidation Act, 1845 (A.); but the 
company is not liable to make any compensation unless the claim 

is made within six months after the pnidicalion in the (razette of 
the prescribed notice of the warrant of abandonment (/). 

1653. Where a company has entered upon any laud in order 40 Oompensaiiun 
survey and take levels, or to probe or bore to ascertain the nature respect of ■ 
of the soil, or to set out a proiiosed railway, under the powers given f-f,, 

by the Lands Clauses Consolidation Act, 1846 (wi), the rights of the 
owners or occiijiiers of such land to receive coinpensation for such 


oi-' Lanp anp (Jompe\3ATION, VoJ. VI , pp 3.3. 35, 36. The effect of the 
service of such notice is to establish a reLutiun between tlie company and 
the owner of tlie land analogous to that of vendor and purchaser (see title 
Sale of Land), and the company are thenceforward bound to take the 
land ; see Adams v. Lotidoa and Blnckicall Bail. Vo. (1850), 2 Mac. & (i. 
118. 

(«) Abandonment of Railways Act, 1850 (13 & 14 Viet. o. 83), s. 

(/) Ibid., 8. 20. 

Ig) Ibid., s. 21. As to accommodation works, see pp. 666 et aeq., ante. , 

(A) Abandonment of Railways Act, 1850 (13 & 14 Viet. c. 83), s. 23. 
As to the construction and repair of bridges, see pp 656 et seq , ante. 

li) Abandonment af Railways Act, 1860 (13 & 14 Vict. e. 83), s. 23. 

\k) 8 & 9 Vict. c. 20 ; see p. 733, emte. ^ 

(l) Abandonment of RaOways Act, 1850 (13 & 14 Vict. c. 83), s. 26. Ac 
to this publication, see p. 774, ante. 

(m) 8 & 9 Vict. c. 18, s. 84; see title Compulso&y Pdiichase ow Lanp, 
ANP COMFENSATION, Vol. VI., p. 97. 
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entry are not piejndiced or allected by the authority given to the 
company to abainlou the railway 

1654. All land already acquired by the company at the time ofc 
abandonmtmt must lie sold within the time named in the warrant, 
or within two years from the date of the warrant if no time ia 
uarmed, m tlie manner prescribed by tlio Lands Clauses Consolida¬ 
tion Act, IBIS (o), with respect to the sale of supeiiluous lands; but 
the offer to bo made by the company to sell such lauds to the person 
entitled to the lands from which the siiiiiewere severed must be 
made at a price not greater than that at which they were purchased 
by the comjiany (;»). 

1655. In case of a warrant of abandonment being granted the 
Treasury may eancol any bond to secure tlie completion of the 
railway, and may enUw any depnoiLs to bo jiaui to the persons who 
would be entitled to them if thi* railway W(,ro completed (r/). 

1656. Where the lioard of Trade authorises the ahandoinnerit of 
part only of a ladway, it may lecjup-e that the amount of the 
cipital which the company is an thonged to raise and the amount 
uhich the coiiiiiuiiy is authorised to borrow .shall be n‘duced(/). 

1657. 'L’he effect of the granting of a warrant of abandonment by 
the Board of Tnide is to put an end to all the powers conferred on 
the conip.iny, and to cause the existence of the company to cease 
except so far as is ni ce.ssary to enable it to wind up its affairs (s). 

In the winding up of a company, which has been authorised by 
warrant to abandon a railway, those poisons who are entitled to 
eemponsatien as above mentioned (/) are ctedjtor.s of the company 
in respect of such compi'nsation (ii). 

1658. Whenever the lioard of Trade authorises aliandonment it 
must lay a eopy of the w.irrant before both Houses of Parliament, 
tqgether with such report and observations as it thiiiL.s necessary 
to explain the reasons for gianting the samo(i-). 

1659. The Board of Trade has decided tliat its pow-ers to grant 
warrants for the abandmiineiit of railway.^ i-nty apply to companies 

(n) AbandoniiiPiit of TlailwHys Act, 1850 (13 & 14 Viet c. 83), a. 26 

(o) 8 9 Viot c. ‘18, as 127—132 ; see title Oompulsoey Pubchasb of 

L\ND and COMPENSITIOX. Vol. VI., pp. 26—31. 

(p) Abandonment of Bailways Act, 1850 (13 & 14 Viot. o 83), a. 27 
As to otiginal ovvuors’ right of pre-emjition, see title CoifPDLSORT 
PojtCHA3E OP LaNO and COMPENSATION, Vol. VI., p. 28. 

(g) Railway Coinpamca Act, 1867 (30 & 31 Viet. c. 127), a. 34. The 
(ihsjucery Division must make the necessary orders for payment out on the 
oertiheate of the Rouni oi Trade tliat the waiiiuit has been granted (iMiL). 
.The Board ia protcfled from all liability for oiTor in regard to the issuing 
of any warrant or ccitiflcate relating to anv nioncv or Feouritiea (ibid., 
a 35). Aa to the application of such securities as assets of the company, 
see p. 774, ante. As to the application of such securities in winding-up, 
soe p. 778, po/ftf 4 

(r) Abandonment of Railways Act, 1850 (13 & 14 Viet. a. 83). s. 28. 

(•) Ibid., s. 29. 

, (t) See p. 776, ante 

. (u) Abandonmont of Railways Aot« 1850 (13 & 14 Viot. o, 83). s. 34. 

(V) Ibid.,E. 37 . 



Part XI.- Abandonment and Dissolution. 

authorised to make railways by Acts passed befofe 1867, and the 
Board accordingly has refused to grant warrants in any other 
/sase (a). With regard to a railway authorised to be constructed by 
an Act passed since 18(36, a coinj) my can only he i xpressly authorised 
to abandon the r.iilway by a speoial Act (h). Abandonment fiiay, 
howevov, be impliedly oftected by an Act which authorises the 
company to present a petition for the winding up of the com¬ 
pany (e), or by an Act vlnoh anthoiises tlie conveyance by the 
company of an incomplete undertaking to another bndy(rf). Also, 
when the poweis of a company to m.ike a railway have expired 
without any part of the railway ever having been made, the court 
may presume that the railway has been abandoned in the absence 
of any Act» \pressly or impliedly authorising abaudoiunentt^c). 

Sacr. 2. —Dissohitton of lladtiay Companies. 

Situ-Sect. I —ruder AbaudonmeQit Attn. 

« 

1660. \Mioro a warrant has been granted by the Board of Trade 
for the abandonment of tlie whole undertaking of any railway com¬ 
pany (/), a petition for winding up the ntlnirs ot the comjuny under 
the Companu s (Consolidation) Act, 1908 {//), ni.iy be pieheiitod by the 
company, or b;v aiu person (ntitkd under that Act to prt&ioit a 
petition tor winding up a coiupim {h), or by <iiiv pei-aon entithd 
to appl> to the Bo iid tor a wau.uit of iibandoiiim nt (/); and, for the 

(rt) The Aliamlomnont of Uailwajs Act, (13 & 14 Vict. c 8,}), 
applied oriii;uiallv {ibid , s 1) only (o cODipauic<^ authoiiaed to make a 
laUway by Act ol Pailiamcnt tlicrelofoic paisscd The Railway Companies 
Act, 1807 (30 & 31 Vict c 127), s. 31, amended the Abandonmoiil of 
Railways Aft, IS.IO (i;j \ 14 Viot, c 83), by extoiidiiip jt to companies 
authorised to make lailways by Acts passed belore 18(17. Then the 
Abandonment of Railways Act, 1869 (32 & 33 Vict c. 119), was passod, 
which proMded th.at it should be construed as one with the Abaodonmont 
ol Railways Act, 1850 (13 iV 14 VTct. c. 83), as Amended by the Railway 
Companies Act, 1807 (30 if 31 Vict. c. 127). As lUe power of the Board 
is discietionary the couit has no juiisdiction fo renew its decision, (lie 
correctness of which has been questioned. If the Board is nijht there has 
clearly been an ovorwght of the legislature; see Be hhmmgluim nvd 
Lichfield Jvnetion Bail Co. (18811, 18 Ch. D. 15'», per .lESSEr,, M.R . at 
p. 158; Be Uxbridge and Biclmaiuuotih Bail, ('o (Ib'lO), 43 Ch D r,36, 
jier COTXOV. 1/ J., at p 557. 

{b) As to The notices lequired to be given by the promoters of an 
abandonment Bi'l, soe title PARLI\ME^T, Vol. XXL, p. 7.11. 

(«j) Be Potteiiee, HHhiewshury and Sorth ahs Bail. Co (1883), 25 Ch. D. 
261, C. A. For a form of bill for abandonment, see Encyc1opa?dia ol 
Forms aud Precedents, Vol. IX., p 249 

(d) Re Beckham, iJulwnh and ('lystal I'alace Tramways Hill, [1909J 2 Ch. 
640 • 

(f) Be Torrington and Okehampton Boilway Bill, [1907] 1 Ch. 186. 

(/) See p. 774, ante. ' 

(g) 8 Edw 7, c. 69. By ibid., a 291. the provisions of this Act are sub- 
Btitutod for the provisions of the repealea Companies Acth. 

(A) As to the persons entitled to petii ion for the winding up of a company, 
see title Companies, Vol V., pp 398 ft seg., • • 

(i) /.e, rnidcT the Railway Compaims \ot, 1867 (30 & 31 Vict. c. 127), 
s. 32 ; seepp. 772. 773, ante I''oi exainples ol the gi.xiitiog ol a warranl 
loUowed by an ordei for winding up aiadway company, see Be Kemington’ 
Act (1875), L. B. 20 Lq. 197; Bi Btmy Bail. Vo. (1876), 4 Ch. If. 
«6, C. A. 
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I 


purpose of the winding up, the railway company is deemed to 
be an unregistered company within the meaning of the Companies 
(Consolidation) Act, 1908 (_/). • 

le^i. If the warrant for abandonment was granted by the Board of 
Trade on condition that the money deposited as security for the com¬ 
pletion of the railway, or the money secured by bonds conditional 
on such completion, should be applied as assets of the company (fe), 
the court may direct that such money shall not be applied to the 
payment of any debt incurred in promoting the company, regard 
being liiid to what the court considers in the circumstances to be 
fair and I'easonable as between all 2)arties (1). 

Any person who has provided such money or entered into such a 
bond may a^iply to the court for such direction and may attend all 
the proceedings in the winding up (m). 

In the case of the Board milking such condition the court may 
order such money to be paid to the liquidator and to no other person, 
unless satisfied that the money or an,> part thereof is not required 
to be applied as assets (a). Any such bond may, on the application 
of the liquidator, made wuth the sanction of the court, be assigned 
with all rights tliorein by the Treasury to the liquidator, and may 
be enforced by him with the sanction of the court (o). Any such 
bond so as.sigiied may be cancelled by the court after a suliicieiit 
sum has been paid thereunder as uhsel.s of the company (p). 

The right to any piirt of such money which is not ,i.[)plied in 
Satisfaction of the liabilities of the company is not affected by the 
foregoing jirovisions (7). 

Si'u-ShCT. 12 --L'mltr (Miier ^4rts. 

1662. A coin]j<iny incorporated by special Act for the purpose 
of cousti-ncting a railway and not registered under the Companies 

(7) Abandonment of Kailways Act, 1869 (32 & 33 Yict. c. 114), s 4 ; aa 
to unregistered companies, see title Companies, Vol. V., pp. 046 et seq. 

{k) See p. 774, ante. For an example of such a condition, sec Be Barry 
Rail. Go. (1876), 4 Cli. I). 316. C. A. 

(0 Abandonment of Kailways Act, 1869 (32 & 33 Viet. c. 114), s. 6. As 
to the application of deposits under the Parliamentary Deposits Act, 1846 
(9 & 10 Viet. e. 20), the Kailways Construction Facilities Act, 1864 (27 & 
28 Vict. c. 121). ail'd the Parliamentary Deposits and Bonds Act. 1892 
(55 & 66 Vict. 0. 27), s. l,'8ee title Parliament, Vol. XXL, pp, 785, 736. 
As to payments out of deposits to engineers, solicitors and others 
employed in caarying the company’s Bill through Parliament, see Jf«tr v. 
Forman's Trustees (1903) 6 F. (Ct. of Sees.) 646. 

(m) Abaudonme.iit of Railways Act, 1809 (32 & 33 Vict. c. 114), s, 5. 
Bee‘Re Lancashire, Derbyshire and East Coast Railway Acts, 1891—I8D6, 
Re Lincoln and East Coast Railway Acts, 1897—1902, [1903] 2 Ch. 711. 

(n) Abandonment of Railways Act, 1869 (32 A 33 Vict. c. 114), s. 6 (1). 

(o) JbU; 8. 6 (2) 

(p) Ibid., 8. 6 (3) 

(g) Ibid.. 3. 7. The deposit and security required from the promoters 
of railway confpaliles are regulated by the standing orders of the two 
Houses of Pailiameui aud by the Parliamentary Deposits Act, 1846 (9 d; 1. 
Vic,t, e, 20), the Railways Oonstniction Facilities Act, 1864 (27 & 28 Vict. 
o. I'.’l), and the Porliaiiieatary Deposits aud Bunds Act, 1892 (65 & 66 Viet. 

0. 27); see title's PapliamIiNT, Vol. XXI., pp. 7S5, 736; CoMPOtSOar ' 
pptioiiASB OF Lanp anp CoMCENSATioii, Vot VX, p. 164. , 



Part XT. —Abakdokment ani> Dis.‘»()lution. ^ 

At‘fcfi(r) cannot be dissolved or wound ap under any general Aot(») 
unleat; a Warrant of abandonment(i) has been granted by the Board 
•of Trade. This, bowevor, only applies tf) a company the principal 
object of which is the construction of a railway; it does not tu)ply 
to a company having some other principal object merely bemuse 
such comjjany has powder to construct a railway (■»/). ■ • 

A railway company may be registered under tbe Companies 
Acts (a), and if so may (it seems) be wound up under the Corapatiies 
(Consolidation) Act, 1008 (h). Hence, where no warrant of abandon¬ 
ment is granted by the Board of [I’rade, the only way in which a 
railway company can in general be dissolved or wound up is by a 
special Act of Parliament (r). 


Part XII. Canals. 

Sect. 1.--Constilulton of a Canal Companif. 

1663 . A canal company is usually formed by a special Act (<f) 
which incorporates the company and authorises the construction of 
the canal. Since most of the canals in England were constructed 
before 1846, no general Acts are, «is a rule, incorporated in such 
special Acts, as they are in the Acts of railw'ay companies (c). 
1 fence, as a giuieral rule, to ascertain the rights and liabilities of a 
canal company, only the special Act of that company is material (/). 
Such an Act is in the nature of a bargain between the company and 
the public, and iu case of any ambiguity in its provisions must be 
construed so .as to operate against the company and in favour of the 
public (//)• Iu modern times, the special Act of a canal company 
if)corporates general Acts, which then det(‘rmine the rights of 
parties affectcwl (A). In other eases, when the canal company ddes 

(r) J.e., the Compauies Act, 1862 (25 Si, 20 Viet. c. 89), and the Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69). 

(a) Companies (Consolidation) Act, 1908 (8 Edw. 7, c 69), s. 267 ; sco 
Ward y. Sittingboarne and Sheernesa Rail. Co. (1874), 9 Ch. App. 488, per 
M ALINS, V.-C., at p. 491, n. 

{t) See p. 774, ante. 

(u) Be Exmouth Docks Co. (1873), L. B. 17 Eq. 181. In this case a dock 
company incorporated by special Act Lad power to make a branch railway 
iu connection with the dock. 

(a) See note (r), supra. 

(fr) 8 Edw. 7, 0 . 69 ; see Be Ennis and West Claie Bail. Co. (1879), 

3 t, R. Ir. 94. . 

(o) For examples, see Lincoln and East Coast Railway and Dock 
(Abandonment) Act, 1902 (2 Edw. 7, c. hi.). As to notices of intention toi, 
promote a Bill, see title Pabijament, Vol. XXL, p. 731. 

(d) As to special Acts in relation to railways, see pp. 622 et seq., ante. 

(e) See p. 623, ante. 

(/) See Stourbridge Canal Co. v, Wheeley (1831), 2 ^d. 792. 

(g) Ibid.; compare p. 626, amie. , 

(a) B.g., the three Clauses Consolidation Acts of 1845 (see pp. 622, 623, 
ante), and the Railways Clauses Act, 1863 (26 & 27 Viot. o. 62), Part I.„ 
incorporated in the Manohestn Ship Canal Act, 1885 (48 & 49 Tiot. o. 
cUx:;yiii.), so far as applicable (ibid., s. 6).' Rot Oases on the cOnsttruction 
el the Manclfbstwr’Ship Canal Acts, See MancAe»t^"l3liip OdiMl Co, V, 


. - 779 


Seot. *. 

Discolutioh 
of Railway 
Companies. 


Neeeasity 
for specw 
Act. 


Application of 
general and 
special Acts. 



780 


Railways and Canals. 


Sbot. 1. 

Gonatltu- 
tlon of a 
CaDai 
Company. 

Shares. 

SubscriptiboH 
to capital. 


Piohibition 

against 

application 

ot funds of 

railway 

company. 


Aeturna to 
Registrar of 
Joint Stock 
Companies. 


Acquisition 
of land. 


anything authoriaad by its Act which injures any person, that 
person must depend for his remedy, if any, on the compensation 
clauses of the special Act (t). * 

1664 . Shares in a c-anal company aro pure personalty (fc). 

.Whore a canal is about to be made upon or near laud .which is 

likely to be improved or benefited by the undertaking, the owner 
of the land, if be desires to .subscribe to the capital of the canal 
coinpnny, may apply to the Jk»ard of Agriculture aiul b'lsheries for 
an order charging the land with Die amount of Jus subscription (t)- 

1665 . No ruilwiiy company (h/) niny, without express statutory 
authority, use any of the coiiipany’s funds (a) to acquire, directly 
or indirectly, any ii tere.sL in a canal (o). In the event of any 
contravention of this jirovision the interest piirclifised is forfoitod to 
the Crown, and the diroctors or ofiici'rs lesjioMhihle for the trans¬ 
action are liable at the suit of any sbaveholder to bo compoJlod to 
repay the sum expended to the company {/>). 

1666 . Every canal company must Oil or liefore the 1st January 
in every year sond to the Registrar of Joint Stock Companies (q) a 
return stating the name of tlie company, a short description of the 
canal, the name of the principal oiiicer, and the place of its olHco 
or principal office (r). 

Shot. 2. —Construction and Maintenance of a Canal. 

1667 . Where a company is autliorised by special Act to acquire 
laud for the purpose of coiistriKdiug a canal and woi’ks, the land 
when acquired is vested in the company in fee, but only for the 
purposes of its Act(s); and it will be restrained from using the 
land for profit in any way not authorised (0. Where a company 


Manehesier Itacecourse Go., [1901J 2 Ch. 37, C. A.; Cionsfield db Sonn, Ltd. 
T. Manchester Ship Canal Co. (1903), 19 T. L. B. 398 ; Crosfield d; Sons, 
Ltd. y. Memehester Ship Canal Co. (J905), 22 T. L. R. 192, C. A. 

(i) Bedler v. Great Western l^ail. Co. (1906), 96 L. T. 98, H. L. 

(jk) Edwards v. 7iaM (1865), 6 De G-. M. A G. 74 ; see Bobinaon v. Addison 
(1840), 2 Beav. 515; Be JHlworth, Ex parte Lancaster Canal Co. (1832), 1 
Deae. & Ch. 411. As to shares in river navijratioii companies, see Buekeridge 
y. Ingram (1795), 2 Ves. 652 ; House v. Chapman (1799), 4 Ves. 642. 

(l) See Improveiuent of Land Act, 1864 (27 & 28 Viet. o. 114), ss. 
78—82, the provisions of which apply to canal companies as well as to 
railway companies ■, and see p. 631, ante ; title Land Iupkovement, Yol. 
XVIIL, p. 300. 

(m) This provision applies also to any director or officer of a railway com¬ 
pany (Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), s. 42 (1)). 

(«) Th^k “ company’s funds ” are the corporate funds of any railway 
' company, and include any funds under the control of, or administered by, 
a railway company [ibid., s. 42 (3)). 

(0) im.,o. 4^(1). 

(p) Ibid., s. 42 (2). 

(q) See title GomI'anim, VoL V., p. 37. 

(r) Railway and Canal Traffic Act, 1888 (51 & 62 Viet. e. 26), s. 39 (1). 
(a) Bostoek y. Borth Sta-ffordshire Bail. Co. (1865), 4 R. A B. 798. 

* (1) Bostoek y. North Stapordshire BaU. Co. (1866). 3 Sm. & 6. 283 (a 
Hanal company restrained fi’bm using « reservohy^ade under the eom- 
powers fox Ifba purposes of supplying wtita canal, for letting , 
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exceeds its powers, the ordinary conrtB have as a*rule jurisdietion 
to interfere, although the special Act of the company appoints a 
• particular jurisdiction (a). 

1668. If a time is fixed within which the works are to be execute,; 
no worts adverse to the interests of any individual can be execJ^^ ■ 
after the expiration of aiu'h time {h ); but, if the Act which aatliorises 
the execution of works contains no limitation of time, such'Xforks 
may be executed at any tiino after the passing of the Act(«). 
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1669. A company may from time to time be compclJod to construct ConstFuction 
such accommodation worts as are pi'ovideil for in its Act, and the ofaccomnio- 
decision of any tribunal authorised by tlie Act to decide as to the 
necessity of such works is final {<J). 

9 

1670. When a com|)iiny is given authority to construct a hridge tviuatruetion 
for the use of tlio public, in lieu of juihlic rights intoj lbrod with by ““'‘l matiUfn- 
the conslriic.tion of llio canal, tlio company is Ixmnd for all tiine to 
maintain the bridge in proper condition for the use of the public 
although its Act may be silent on the siiliject of such main¬ 
tenance (e); and if, in Connection with a bridge which the company lability to 

fence, 


pleasure boats for hire or for holdiTij; regattas). Hut a canal company may 
dedicate part of its land lo the use of the public as a footpath so far as 
such use does not mterfcie with its use as a towuig-path {Grand Junction 
Canal Co. v. I’etly (1888), 21 Q. B. I). 273, C. A., following B. v Leahe 
{Jnhahilnnti,) (1833), r> B. & Ad. 469, and followed by Arnold v. Morgan, 
[19HJ 2 K. B 314) .'vs to acts jilira luren, gouerally, see title CoiteoiiA- 
llONS, Vol. VIII , pp. 3,'59 et scg. ; and see pp. 627 ctKcg., a/nte. 

(а) Shand v. Henderson (\814), 2 Dow, 619, II. L. Where a company has 
executed works m excess of its powers, but over sixty years have elapsed 
before any question of such excess is raised, the court may letuse relief 
(A.-G. V. Qrand Junction Canal Co., [1909] 2 Ch. 605) 

(б) Glamorganshire Canal Co. v. Blaletnoie (1832), 1 CL & Fin. ^62, 
H. L. ; River Tone Conservators v. Ask (1829), 10 B. & C. 3-19; compare 
pp. 626, 627, ante. 

(e) TMcknesse v. Lancaster Canal Co. (1838), 4 M. & W. 472. Where, 
however, a company was cutting a canal under its powers through the 
plaintiff’s land, aud it had no funds to complete the authorised scheme, it 
was restrained from proceeding with the work {King's Lynn Corporation 
V. Pemberton (1818), 1 Swan. 244). 

id) Binninglum Canal Navigation (Proprietors) y, llickman (1892), 66 
J. P. 698. In this case the special Act provided that the company should 
construct such bridges over its canal os justices “ should from time to 
time judge necessary ” for the use of occupiers of the adjoining land; 
and it was held that it was for the justices to decide whether a bri^e was 
reasonably necessary, and, they having decided it was iieccs^y, the 
company was bound to erect the bridge. As to accommodatich works 
in the case of a railway, see pp 666 et seq., ante 

(e) B. V. Kent (Inhabitants) (1811), 13 East, 220; B. v, TMdaey Parts 
{Inhahiimts) (1811), 14 East, 317 ; see title Higuwats, Streets, aku 
Bbidoes, Vol. XVI., p. 191. A company bound to repair the fabric of a 
bridge is probably bound also to maintaui the roadway over the bridjp^e ; 
but where persons who are not legally bound to repair*sacb a roadway 
voluntarily do so, they cannot recover the expense of repairing ftom the 
canal company even though sneh company is bound to repair (jjbEaoelsK- 
•field CorporaUon v. Chreat Central Baihoay, [1911] 2 K. B. 628, Q. A.). A» 
«tio the statutoiy liability of ra^ay ooai|wnies to maintain bcidgM, see ; 
pp. 6S8 el eey., anle. ' ''i.i ' ' 
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V boan8 io mftiniaiD, fencing is yeasonablj? necessary for public 
safety, the company is bound to fence sufficiently; and it is liable, 
^J*f*“* apart from negligence, as for a nuisance, for injury caused by tbet 
imc”of"a such sufficient fencing (/). 

The company is not, however, bound to fence as against persons 
merely permitted to pass alongside the canal (</). 

JMj to , - 

««»*««• 1671. If the bank or lowing-patli of any canal witliiu the 

{himTOi 7 administrative County of London is so insufficiently protected at 
proteo^n of “'“7 P^^^ce whore it abuts on a public highway as to involve danger 
cAaakin to human life, the local authority (/<) within whose jurisdiction that 
place is situated may by notice require the canal company (a) to 
erect and maintain such fences, gates, turnstiles, or rails as may be 
roicjuired, in the opiiuon of the local authority, to obviate the 
danger (i<). The company cannot, however, he compelled to erect 
anything between tho waterway of the canal and the towing-path, or 
anything which would interfere with tlie free passage of traffic (c). 
If the canal company makes default in complying with such notice 
complaint may bo made to u court of sunnnary jurisdiction (d ); and 
such court, after inquiry, must determine whether the alleged 
danger in fact exists and w’hethor the required w'orks are necessary 
or such as the company should reasonably be required to carry 
out. The court may then make an order as to the works, if any, 
which are to be constructed and the time within which they are to 
be completed, and also determining whether the expenses of such 
works and their future maintenance are to be borne by tho company 


Manley v. 8t. Helens Canal mid liatl. Co. (1858), 2 II. & N. 840, where 
» highway was carried across a canal by a swivel bridge, and a penalty 
was imposed by the Act upon any person leaving the bridge open; the 
bridge was left open at night by a boatman, and a person fell in and was 
drowned ; there was no fence w'hen the bridge was open and there was no 
light: it was held that tho company, having a benefliual interest in the 
tolls, was liable for a nnisance arising from its property. But in a similar 
Qose, where contributory negligence was estaolisued against the person 
falling into the water, it was held* that the company was not liable 
^itherley v. Begent’s Canal Co‘. (1862), 12 C. B. (N. s.) 2); and see titles 
Higiiway3, Stkeets, AMD BRIDGES, Vol. XVI., pp. 163 6t seq. ; Negli¬ 
gence, Vol. XXI., pp. 447, 464, 465 ; Nui.<«ance, Vol. XXI., pp. 620 ef seq. 
Aa to the statutory obligation of railway companies to fence, see pp. 658, 
S70, anU. 

(o) Sinks y. South Yorkshire Railway and River Sun Co. (1862), 3 B. 

S. 244; and see title Negligence, Vol. XXI., pp. 386, 392, 397, 398. 
As to liability for nuisance arising from dangerous property, see title 
Nuisance, Vol. XXI., p, 616. 

{hy “ Local authorily ” includes the London County Council, any metro- 

? olitan borough oouncil, and the Corporation of the City of London (Canals 
rotection (London) Act, 1808 (61 & 62 Viet. c. 16), s. 8, as modified by the 
XiondoE Government Act, 1899 (62 & 63 Viet. o. 14)); and see title 
Ueibofous. Vol. XX., p. 402. 

(a) " Canal company ’’ means any company or person owning or in 
possession of a cAnal' or any part theieof (Canals Protection (London) Act, 
1898 (61 & 62 Viet. c. 16), s. 8). 

,(b) Ibid., s. 1. 

•(tf) Tbid. 

(A) As to procedure before oonrts -of sunuiiaty }iaxtsdi«tio&, tee tltl6« 
MiU^iaxhATBS, Vol> XjX., pp, 689 et seq. 'p 
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or by the local authority, or in what proportions between them (c). 
If such order is not complied with, the local authority may itself 
execute the works and recover the cost thereof from the company 
so far as payable by the company (/). There is an appeal to 
quarter sessions against any such order (//). • 

1672t Where a compiuiy is obliged by its Act to repair a canal 
and to keep it in repair ff)r the use of those of the public who desire 
to use it and are prepared to pay the prescribed tolls, an injunction 
will be granted restraining the company from impeding navigation 
by failing to keep in repair; but a mandamus to repair will not be 
granted (k). But where the construction and maintenance of a 
canal is permissive only, and part of it is closed to navigation for 
want of repair, the question of reopening is one of reasonable 
facilities for decision by the Kailway and Canal Commissioners (^, 
and such reopening will not be enforced if the expense of so doing 
makes it unreasonable (A-). • 

When persons lawfully using a canal for hire suffer damage 
through the canal being out of repaii, the company is liable (/); 
but the company is not liable in the case of persons merely allowed 
to use the preinisos of the company, but who are not using the 
premises on business or for the benelit of the company (»i). 

1673. Kvery railway company which owns or manages (ji) a canal 
is hound at all times to ki'ep or maintain tlie canal and till the 
works appertaining thereto iii thorough repair and in good w'orking 
condition ; and it must preserve tlie supplies of water thereto, so that 
the wliole ciuial may be kejit open and navigable fftr the nse of all 


(e) Canal Protection (London) Act, 1898 (Cl & 92 V'ict, c. 16), b 2. 

(/) Ibid ,83 By ibid , a, 4, the costs arc recoverable under tho 
Summary Jurisdiction Acta; aee title SIaoi.^tuaies, Vol XIX, pp. 

(g) Canals Protection (London) Act, 1898 (61 & 82 Viot. a 16), b, 6 . 
As to ft])peals to qiiartfir sessions, see title MAGlsmA'iKSj Vol- aIX., 

up. 642 et «£(/. „ 

(A) iane V. (1804), 10\e8 192. 

(i) As to “ reasonable facilities,” see title Cakkieks, \oI l\., pp. 65 
el fieq. , and as to the juriadictioii of the Railway and Canal Commiaaioners, 

see pp. 753—756, ante , m 

(A) Bothschild (LoM) v. Grand Junction Canal Co. (1904), 91 L. T. 386. 
(Z) Shoebottom v. Eqetlon (1868), 18 L T 889 Just as a shopkeeper is 
liable for the safety of hia premises to peisoiis invited to enter his ahop, to 
such extent ia a canal company bound to keep its premises m repair 
{ibid.) ; and see title Xecligenck, Vol. XXI , pp. 386, .388, 389, 392, 

397, 3H8. , r. • 

(m) Gautiei V. Egerton {l&til), L. B 2t P. 3(1. „ . , ^ , , 

(ft) Where a railway company managed a canal, coUcoted tolie, executeq 
repairs, and paid rents in order to prevent the canal becoming unfit for 
navigation, it was held that it was a company having the msmaeement of 
the canal within this provision, although it was doubtful whether it was 
acting intra vires ; but, as the company had discontinued sucm maa^e- 
ment some time beiore an application was made to the Commissionew to 
restrain it from allowing the cauai to lemaiu out of repair, it wM bela 
that the company had not the management of the canal at we tune of the 
application and the order asked for could not be made {Foster v. QroM 
Western Bail. Co. (1877), 3 Bj. & <^n. Tr. Cas. ,14). 
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poreous desiring to use and navigate it, without any unnecessary 
hindrance, interruption, or delay (O). 

1674. Persons who are entitled to rights of crossing a canal* 
Bubjvict to a condition that the navigation of the canal is not to be 
obstructed may be compelled from time to time to alter their works 
if %hey interfere with navigation, although the interference is not 
due to any negligence or default on their part (p). 

1675. The owners of a canal made under statutory powers are, as 
a rule, entitled to reasm^uble and necessaiy support for their canal 
from the adjacent land {q). But the right of such ownc'rs to support 
from the subjacent soil, and the right of the owners of the subjacent 
soil to work mines and minerals under the canal, depends m every 
case on the provisions of tlxj special Act umler which the canal was 
ma,de (?•). 

1676. The rights and liabilities of a canal company in regard to 
the use of w'Jiti'r depend on the provisn/i's of their special Acts and 
the conimon law (a), 

1677. The towing-path is part of the canal, and so whoa a special 
Act gives the owners of lands througfi which the canal passes the 
riglit to make and use wharves on lands adjoining the cimal, provid<-d 
the navigation is not obstructed, the owner of land adjoining the 
towing-path has the riglit to erect a wharf on hia own property 
and to land goods on the towing-path, provided he does not interfere 
w'ith the navigation (f). 

1678. Whenever a camil comi'any inlcnds to stop its canal for 
more than two days, it nm.sl rejioit siudi iiitentioii to the Board 
of Trade, stating the time tlie stoppage is ititended to last, and 
when (he canal has been reopened it must also so report to the 
Bdiii d (d). 


(o) Regulation of Railways Act, 1873 (36 & 37 Viofc. o 48), a 17. As to 
the form of an application to the (Jomniissioners to enforco these provisions 
against a railway company, see Railway and Canal Commission Rules, 
188!>, r. 12. 

(p) Rhjfmne}/ Boil.- Co. v. GUmorgavnhire Canal Anrigation Co. (1904), 
91 L. Ti 113, H. Jj. : Aorth Stoffordshne Bail. Co. v. Hanley Corporation 
(1909), 26 T. L. R. 20, C. A. 

iq) Aorth BrUieh Bail. Go. v. Turners, Ltd (1904), 41 Sc. L. R. 706. 

(r) See titles Comt-ulsort Purchase of Land and Compensation, Vol. 
VI., pp. O.'i, 66 ; Mines, Minerals, and Quarries, Vol. XX., pp. 579, 
,•580^ Negligence, Vol. XNl., pp. 401, 402; see also Knomes A 
. vi^ons V. Lanrashire and Yorkshire Bt.il, Co. (1889), 14 App. Cas. 248 : 
Chamber Colliery Co. v. Bot-hdale Canal Co , [189.51 A. C. .564 ; Olantor- 
gansAire Canal Aavijation Co. v. 7^iron's Navigation Co. (1901), J85 L. T. 
63. C. A. 

{$) See title Waters and Watercourses. 

(f) Monmonthahira Canal Co. v. HUl (1859), 4 H. & N. 421 ; and see 
tit'll 

(ii) Railway and Canal Traffic Act, 1888 (51 & 62 Viet. c. 26), s 39 (3). 
A company failing to comply with this pruvisioii, and also the offloer in 
default, is liable to a fine of £6 a day during which default lasts, recoverable 
^IfUaiiJiirily (tWd., s. 39 (4)), ’' ^ 
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Sect. 3. — Powers. i 8*ct. 3. 

Sud-Sp,(T. 1 .—Poioer to be a Carrier, POWOTB. 

• 1679. Cfinal companips have not as a rule been given powers by 
their special Acts to be carriers, and they have looked for their 
profits to tolls paid by carriers and traders passing with their boats be a carrier. 
, along the canal. A canal company may be a carrier upon its owp 
canals and upon canals communicating tlierewith or upon railways 
belonging to it, although not so authorised by its special Act; and 
for that purpose it may construct or procure and use boats, barges, 
wagons and other vehicles, and may furnish steam, animal or other 
haulage power for i^ropelling them (h). The canal company may also 
provide vessels lor the use of other persons and power for hauling the 
vessels of other pci-sons on sm;h canals (r). In using steam on any 
canal or navigation not its own, the canal company must observe 
the regulations and hye-law’S of the proprietors of such canal or 
navigation 

1680. A canal company which tlms exorcises the jiowers of a Bifrhtand 
carrier has all the powers and is under all the liabilities of a ^'»biiities of 
carrier at common iaw(c); but it is under no further liabilities 

than a common carrier, and is entitled to all the iirotection afforded 
by law to a common carrier ). 

1681. A caniil company must according to its powers afford all n«wonable 

reasonable facilities for traftic on its own canals(^r) and on canals and 

communicating tlierewith as provided by the Uailw'ay and Canal 

Traffic Act, lH54(/<), and is bound by the provisions of that Act in 
regard to contracting out of its liability for negligence in receiving, 
forw'arding, or deliveiing goods (i). 

SuB-SKirr y .—Voucr to Lease Canal. 


1682. A canal company may, after giving public notice by adver- Lease of ioIIf 
tisoment of its intention, from time to time lease the tolls and duties. 




(6) Canal Carriers Act, 1845 (8 & 9 Viet. o. 42), s 1. "J’lie powois of tins 
Act cannot be exercised until such exercise is approved of by a majority of 
two-thirds of the sliareholders voting at a meeting specially summoned 
after due notice (ibid, s. 12), and the Act does not exempt any railway 
company from the operation of any general Act as to tolls and-charges 
(ibid., 8. 13). Canal companies do not appear to have largely availed 
themselves of the power of becoming carriers on their canals 
(e) Ibid., s. 3. 

(d) Ibid , B. 2. Where any person has the right of passing along a canal 
with a boat, he has the right to use steam provided no injuiy is done to 
the canal, although in fact this method of propulsion was unknown when 
the canal was made (Case v. Midland Eail. Co. (18-59), 27 Beav 247). 

(fl) Canal Carriers Act, 184.') (8 & 9 Viot. c. 42), s. 6. As to these p^^wera 
and liabilitieB, see title CARiuhRS, Vol. IV , pp. 1 et seq. 

(/) Canal Carriers Act, 1845 (8 & 9 Viet. c. 42), s. 6 • , 

((i) ** Canal ” here includes any navigation wheieou tolls arc levied under 
statutory authority, and also the wharves and landiag places of such canal 
or navigation used for purposes of public traffic (B.-ulway and Canal Traffic 
Act. 1864 (17 & 18 Viet. c. 31), 8. 1) , , 

(h) Ibid., B. 2. As to reasonable f.ioililies. see title ( arhtkrs, vol. IV., 
pp. 66 «t seq.: and as to the jurihdution of (In- Uailw.ij and ftanal 
Conainissioners, see pp. 763— 155, ante. , 

, (i) Railway aud Canal Traffic Act, 1864 (17 & 18 Vict. c. Jl), s. 7 ; sec 
*title Cabkiers, Vol. IV., pp. 27 vt eeq. 
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Railway.s and Ca5(ALS. 

I 

duties on the whole or any part of its eanal to any other canal 
company for any period not exceeding twenty-one years (Jc). 

A canal company which is also a railway company may not,* 
however, accept a lease of any part of a canal, or of the tolls and 
charges in respect thereof, except under the powers of some Act of 
Parliament in which the parties to such lease are specifically* named 
and given authority (1). 

1683. louring the contiiiuaiicc of any such lease the lessees and 
their servants have the same powers as to collecting and recovering 
tolls and charges, and are subject to the same rules, duties, and 
penalties in reference thereto, as if tlujy had been appointed for 
tliiit purpose by the h'SsorsOa). 

•1684. If the loas(!t!.s under any such lease inrur forfeiture thereof, 
or if the vent is twenty-one days m arvear, justices have power on 
the application of the lessor company to order a constable to enter 
upon any toll-house, dwelling-house, ofiice, weighing machine, or 
other building of the company, to remo\e thevofuoiu any servant of 
the lessees and to deliver the promises to the lessor company (a). 
Upon piissession being thus obtained, the lease is determined, except 
as to the remedies of the lessor company for rent due and for 
breachos of contract, and the lessor coinjiany has power to relet the 
tolls as if the former IojiMj had never been niadc(e). 

Suu-Skct. 3 —Hoirtt (u /iorroH. 

1685. A canal company which has doterniined to become a cairier, 
and for that purpose adopted the statutory powers (/>), may for that 
purpose alone liorrow on mortgage or bond in the manner pre¬ 
scribed by the Companies Claus('8 Consolidation Act, 184.') (f/), any 
sum or sums not exceeding at any one time one-tenth part of the 
paid-up capital of the company, nor exceeding in all one-lhird of such 
c.if/ital, hut no such mortgage or bond may affect any security pre¬ 
viously granted under statutory authority («). 

(fc) Canal Carriers Act. 1845 48 & 9 Vict c. 42), s. 8; but see the text, 
infra. AVhere a railw ay company obtained powers to purchase the property 
ol the X canal, and the esercise of all the ‘‘ lights, powers and privileges ” 
of that company, it. was held that, after such purchase, the railway 
company had power to take a lease of the Y canal, this being a “right, 
power oir privilege ” of the'X company which passed to the railway com 
pany; and a motion by a shareholder of the railway company for an 
mjiiuction restraining that company from taking a lease of the Y canal 
was therefore refused (Rogers v. Oxford, Woicenter and Wolverhampton Bail. 
Vo (1858), 26 Beav 322) 

(if Cheap Trains and Canal Carriers Act, 1858 (21 & 22 Viet. o. 76), s. 3, 
'made perpvtual by htat. (I860) 23 & 24 Vict. c. 41. 

‘ (m) Canal t^iiiTier.-. Act, 1845 (8 & 9 Vict. c. 42), s. 9. 

(n) Ibid., 8. 10. 

(o) /bid., s 11. 

(p) I.e., under the, powe-rs ol the Canal ('arriers Aet, 1846 (8 & 9 V'iot. 
c 42) ; svie p 786, hide. 

(</) 8 St 9 Viet. c. 16 ; see title CoMi'ANlK.s, Vol. V., pp. 730 el srg,; and 
6* e p. 634, ante. 

* (u) Canal (Camera) Act, 1847 (lU Sc 11 Vict. c. 94), a. 2, uicmporatiiie 
the clauses of the Companies Clauses Coasulidation Act. 1846 (8 A 9 VicC 
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1686. Any other power to borrow money poeeefesed by a canal 
company must be given to it by its special Act (ft). 

Sub-Sect. 4. — \(jrf*ment9 wtih Ratlway Compavies. 

1687. No agreement may be made without statutory authority 
between* a canal company and a railway company by which any 
control is given to the railway company over the traffic of the canal, 
or any right is givi'Ti to interfere in such traffic or in the charges 
levie(i on the c-anal, unless the Ilailway and (Janal Commissioners 
sanction such agreement. Such sanction must be withheld if in the 
opinion of the Commissioners the agieement is prejudicial to the 
interests of the pulilictr'). 


Hf-ct. 3. 

Fowen. 

special 

statutoqr 

power. 

Af^reement 
coi^fcrring 
coTitrol upon 
railway 
company. 


1688. Before any such agreement is sanctioned, certified copies «f Deposit of 
the intended agreement must ho di'posited at the office of tho Bail- 

way and Canal Commissioners and with the clerk of the county notice to 
council of the amnty in which the head office of the canal company interested 
is situated, ami notice of such intended agreement must bo given by 
advertisement in the Gu:elU‘ (d), and otherwise as the Commis¬ 
sioners direct, and also sent to every canal company any of whose 
canals communicate Mith tho canal of the comjiany party to the 
agreeiiK'iit Ir). 

Si’B-Skct o - Hyt--law?. 

1689. Canal companies havo by their special Acts usually been Control by 
given powers of making bye-laws. Now, liowever, all b^’e-Iaws are o* 
subject to tlic approval of the Board of Trade, and no bye-law or 
regulation disallowed by the Board can have any effect (/'). 

No bye-law or regulation of a canal company has any force or wiieu by& 
effect until two montlis after a certified true copy thereof has been 
forwarded to the Board, unless the Board before the expiration of “ ' 
that period has signified approbation thereof ( 7 ). , 


c. 10), which relate to borrowing on moilgage; see title CoMPANiii.«i, 
Vol V , pp. 730 et sea 

(b) Where a special Ac: gave power to boriuw on the security of Uie 
undertaking and the tolls and rents autlioiised to be charged, it was held 
that the pioperty mortgaged was alone liable, and that the company was 
not liable ill an action for inteiest due (Pontet v. Bnaingstoke Vunal (Jo. 
(1837), 3 Bing (n. c.) 433; see Rogers v. (Jxford, Woicester and Wolver- 
hawpion Rail. Co. (1858), 25 Beav. 322). 

(c) Regulation of Railways Act, 1873 (30 & 37 Viet. c. 48), s. 10. As 
to the jurisdiction of the Railway and t’anal (’ommissinners, see pp. 753—• 
755, ante. 

(d) J e., in the London, Edinburgh, or Dublvn Gazette, according be* the 

head office of any canal company party to the agreement is in England, • 
Scotland, or Ireland (ibid.). ' • 

(a) Ibid. 

If) Railway and Canal Traffic Act, 1888 (51 & 52 Vict 0 . 26), s. 40 (3)^ 

By ibid., B. 40 (1), every such company had to forward to the Boud by a 
certain day certified copies of all byc-lawa and regulutioDS then in force, 
and all bye-laws of whicn copies were not so forwarded ceased to have Any 
operation. As to bye-laws of railway companies, see pp. 728 et $eq,, ante. 

(^) Railway and Canal Traffic Act, 1888 (51 & 62 Viot. c. 26), 8. 40 (2)/ 

As to bye-laws for the carnage of explosives, see title £ZPl. 08 iV]S 8 » 
Vol. XIV., p. 386 ; and see p. 730, ante. 
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Tho Board hAs posvor from time to time to make, rescind, or vary 
such regulations ns it thinks fit with respect to the publication of 
bye-laws and regulations by canal companies, and with respect t# 
the publication by such companies of their intention to apply for 
the Allowance of any intended hye-laws and regulations (/t). 

r • 

Si'H'Ski-T. <>. The Cknrtivi Sifstem, 

1690. Any canal companies upon wlioso canals through tolls, 
rates, or charges are in operation may unite in establishing a canal 
clearing system. The principles upon w Inch such clearing system 
is established, the regulations for Iho admission or retirement of 
other companies, the lules for the app'iintmont ef a committee and 
oificers, and the mod» of conducting business are all subject to the 
if[>proval of the Board of Trade (*). 

A canal company may a]iply its finuls for the purpose of establish¬ 
ing or carrying into elTect any such system; and the statutory pro¬ 
visions (/c) with regard to the powers of the coTninittee and secretary, 
as to the settlement and adjustment >f accounts, iho receiving of 
sums duo by companies, and the Keeiiing of books apply, mntatis 
mutandis, to such clearing B 3 Hteui( 0 . 

Sner. 4.— Chari/cs and Traffic. 

1691. The rigliL of a canal company to take tolls and make other 
charges is derived as a rule from its special Act, and it can onl,> 
recover such sums as they have statutory power to demand (w.). 

A canal company wliich has determined to become a carrier, 
and for that purpose has adopted the statutory powers (a), may 
demand and receive such reasonable voinuiioration for carriage 
and haulage as the directors of the coiigiany may fix, or as may be 

I (A) Railway and ('anal Traffic Act, 1838 (51 & 52 Vlct. c. 25), s. 40 (4). 

(i) Ihid., 8. 44. 

(A) 7.0., those contained in the Railway Clearing Act, 1850 (1,* & 14 
Viet. 0 . xxxiii.), sa. 11—20; see pp. 712 et seq., nnle. 

(l) Railway and Canal Traffic Act’', 1888 (51 & 52 Viet. c. 25), s 44 

(m) Thus, where a oompan 5 l ^8 special Act gav'o all persons tho right to 
navigate the canal upon payment of the charges lawfully demanded, and 
gave the ooinpany power to demand certain payments from every boat 
passing through one or more of the locks, it was held that in the case of a 
boat navigating a stretch of the canal where there was no lock the company 
could demand no tolls {Stourbridge Canal Co. v. Wheeley (1831), 2 B. & Ad. 
792). Again, where tolls were made to depend entirely on the load carried, 
it was held that there was no power to charge tolls to empty boats {Leeds 
and Liverpool Canal Co, v. Hustler (1823), 1 B. & C. 424; see Grantham 
CeMial Navigation Vo. v. i7ali(1845), 14M.&W.8S0, Ex.Ch.). Where anAct 
provided that the A canal company should in no case receive any higher 

' ratM of tonnage than the B company, and the B company by resolution 
reduced its rates, held, that the A company wore bound by such reduction 
(Monmouth Canal Navigation Co. v. Kendall (1821), 4 B. & Aid. 453). Fur 
other cases as to tolls, see KeppeU v. Bailey (1834), 2 My. & E. 517 : Fisher 
y. Lee (1840), AO. & £1. 622; Coulton r. Ambler (1844), 13 M. Ac W. 
403 ; R. V. Leieeetershire and Northamptonehire Union Canal Vo. ( 1845), 3 
Ry. Ac Can. Cos. 730, Ex. Ch. ; Tame v. Grand Junction Canal {Proprietors) 
''(1856), 11 Exoh. 786 ; Dant v. Moore (1863), 9 L. T. 381 ; Tamar Mamre 
Xavigation Co. v. 4B..A S. 288» • 

(«) See p. 786, ante. - , ' 
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agreed (o). All charges, however, for carriage, or for the use of vessels, 
or for ha'ulage, must be made etjually to 'all persons at the same rate 
• in respect of goods of ii like description cairiud or hauled in a vessel 
of a like description in like circumstances over the same portion of 
any canal ( p). * 

With regard to tolls charged for the use of the canal, although 
uniform rates an? fixed by its spec.ial Act, a canal company may vary 
such tolls on the \\Jiol(j or any part of iis ciinal, and may reduce 
or raise sucli tolls from time to time subject to the maximum sums 
fixed by its Act ( 7 ). Such tolls must, howevex, he charged equally to 
all persons ac the same rate in respect of all boats of a like descrip¬ 
tion using the same portion of any canal, and upon all goods of a 
hke descnpLioji; and no reduction or advance in any tolls for the 
use of th(! canal, or for the supply of powei', may bo liiade direetty 
or indir<j(;tly in favour of or against any i)ai'ticu]ur company or 
person (r). 

If und(x the speed,il Act of any canal company the consent of 
any person is required to vai-y the tolls and cdiargcs for the use of 
the canal, the provisions of the Jtailway and Canal Traflii; Act, 
1854 (s), as amended by the Itegnlation of Ea 11 ways Act, ]87y(0i 
extend to that person as if he were a canal coinpiiiiy (a). 

1692. Certain piovisions relating to raihv.iys as to undue prefer¬ 
ence (i), terminal charges (c), rates, tolls and (lues(d), traffic and 
other matters (y ) apply also to canals. 

The Eailwriy and Canal Commissioners have power to hear and 
determine any question or dispute as to the terrnimil charges 

(o) Canal f'arriers Act, 1845 (8 As 9 Viet. 0 . 42), sb. 1, 3. These charges 
may be in addition to tolls (ibid., s. 1). 

(p) Ibid., B. 4 

(q) Canal Tolls Act, 1845 (8 & 9 Viot. c. 28), s. 1. I’his Act, however, 
does not apply to any company existing at the Lime of ita pasning unUl a 
meeting of the shareholders Inis detormiuod by a Iwo-tliiids majority that 
it shall so apply (ibid., s. 3). The Act also preserves all rights given by 
previous Acts (t'bid., s. 4), and all liabilities in respect of charges and traflic 
under subsequent general Acts (tbid., s. 6). 

(r) Ibid., B. 2. A company may always make proportionally low'er 
charges for goods carried long distances than for short (iilrick v. iiu'aniea 
Canal Co. (1864), 16 C. B. (n. 8.) 245). 

(«) 17 & 18 Viet. 0 . 31. 

(() 36 & 37 Viot. c. 48. 

(a) Bailway and Canal Traffic Aet, 1888 (51 & 62 Viet. c. 25), s. 37 (2). 

(&) Railway and Canal Traffic Act, 1854 (17 & 18 Viet. 0 . 31), s. 2, as 
explained by the Railway and Canal I'rafflo Act, 1888 (51 & 52 Viot. 0 . 26), 
s. 26; see title Carriers, Yol. lY., p. 76; and sec p. 756, ante. ^ 

(e) Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), s. 16, applied 
to canals by the Railway and Canal Traffic Act, 1888 (51 & 62 Viot. 0 . 25), < 
s. 37 (1); see title Carriers, Vol. IV., p. 83 ; and sue p. 746, Wte. • 

(d) Railway and Canal Traffic Act, 1854 (17 & 18 Viot. 0 . 31); Reguia. 
tic^of Railways Aot, 1873 (36 & 37 Viot. 0 . 48), applied to cani^ by the 
Railway and (janal Traffic Act, 1888 (61 & 52 Vict. 0 , 26), s. 37 (3); see 
title Oariuers, Vo). IV., p. 83 ; and see pp. 744 et ses., ante. 

(e) Railway and Canal Traffic Aot. 1888 (61 & 62 Vict. o. 26), ss. 24-^6, 

appRed to canals by ibid., s. 36 : and see p. 746, ante. As to tiirougb 
traffic, see title Carriers, Vol. IV., pp. 72 et seq. • 

• (/) BegiUation of Railways Aot, 1873 (36 & 37 Vict. 0 . 48)^ as. 14, 16; 
see p. 787, anto. 
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'’f any <*anal odmpany, unless such charges are fixed by Act,of 
Parliament < 17 ). 

1693. No tigreemerit, whether confirmed by rurllament or not * 
prevents the Railway and Canal Commissioners from making or 
enforcing any order they see fit to make for a through rate (fi). 

The statutory provisions us to through rates on railways (i) 
extend to any canals which, in connection with any river or other 
waterways, form j)art of a continuous line of water communication, 
notwithstanding the absence of any statutory authority to levy tolls 
upon such other waterway (/i). 

1694. Canal companies may make agreements with other canal 
companies fdr through traflic on then- respective canals, and for 
ttto vessels of one co?iipany to pass over the canal of another com¬ 
pany, and to use their Avharves and other woiks; and they may 
agree as to the through rates and charges, and as to the division, 
apportionment, adjustment and collection of the tolls from through 
traffic (Z). All through charges for trnllicim more than one canal 
may be computed at a lower rate than the charges for traffic on one 
canal only, without it being necessary to reduce such Last-mentioned 
charges (?n). 

1696. Where a railway company (w) has contnd over, or the right 
to interfere concerning, the traffic conveyed on a canal, or the tolls, 
rates or charges levied in respect of such traffic, and the Railway and 
Canal Commissioners are satisfied that such tolls, rates or charges are 
such as are calculated to divert traffic from the canal to the detriment 
of the canal or persons Using it, tlie Commissioners may, on the 
application of any persons iuterestiKl, make an order requiring such 
tolls, rates or charges to be altered and adjusted in such a manner 
that they siiall be reasonable as compared with the rates and charges 
on- the railway (o). If such tolls, rates or charges are not altered 
as required by such order within the time prescribed by the (oder, 
the Commissioners may themselves by order effect such alteration 

(g) Railway and Canal Traffic Act, 1888 (51 & 52 Viet c. 25), b. 37 (1); 
Regulation of Railway's Act, 1873 (36 & 37 Viet. c. 48), b. 15. As to 
terminsd charges, see title Cakkibrs, Vol. IV., p. 83. As to the jurisdiction 
of -the Commissioner^, see pp. 76.3—755, ante. 

(A) Railway and (;ana1 Traffic Act, 1888 (61 & 62 Viet. c. 25), s. 37 (3). 
Any company aJluwmg traffic to pass from a canal on to any other canal 
or railway, or from a railway on to a canal, is a “ forwarding company,” 
and the allowing of traffic so to pass is forwarding of traffic (ibid., 
b 37 (4) ). 

(iy'I.e., the provi^iions contained in the Railway and Canal Traffic Act, 
1854 (17 & 18 Viet. c. 31); the Regulation of Railways Act, 1873 (36 & 37 
Viet. o. 48j; and the Railway and Canal Traffic Act, 1888 (51 & 62 Viet, 
c. 26) ,* see title Cakriebs, Vol. IV., p. 72. 

(k) RaUway and Canal 'Traffic Act, 1888 (51 & 52 Viot. 0 . 25), 8. 37 (5). 

(l) Canal Carriers Act, 1846 (8 & 9 Viet. 0 . 42), s. 7 ; Railway and Canal 
Traffic Act, ISSS-fSk & 62 Viet. 0 . 26), s. 43 (1). 

(m) Ibul., a. 43 (2). 

(n) Or the direotoTs or officers of a railway company, or any other persons 

cm their behalf (Railway and Canal Traffic Act, 1888 (51 & 62 Viet. c. 25), 
s:‘38) 0 

( 0 ) Ibid., B. 38 (1), 
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as they think just and reasonable, and the tolls, rdtes and charges 
so altered and adjusted by the Commissioners are binding on the 
canal company (p). No person is entitled to make an application 
for such order unless ho obtains a certificate from the Board of 
Trade that he is a fit person to apply, and that the application ‘is a 
proper one; and no such order may be made by the Commissioners 
unless notice of the application is given to such companies and persons 
as the Board directs (q). Any such order made by the Commis¬ 
sioners may be rescinded or varied by them after notice to and 
hearing such companies or persons as they direct (r). 

Skct. 5.— Control of the Board of Trade. 

1696. Whenever the Board of Trade has information that the 
works of any canal are in such a condition as to be dangerous to tfie 
public, or to cause serious inconvenience or hindrance to traffic, 
it may direct some person to inspect the canal and report theceon 
to the Board («). Such inspector has in relation to such canal all 
the powers of an inspector appointed under the Regulation of 
Railways Act, 1871 {t\ in relation to a railway (a). 

1697. The Board of Trade may require a canal company to forward 
to the Board returns showing the capacity of the canal for traffic, 
and the capital, revenue, expenditure, and profits of the company. 
Such returns must be made in such form and manner as the Board 
from time to time pnvscribes, and must be made within such time 
as may be prescribed and whenever required, not being oftener than 
once a year {b). 

1698. When any difference to which a canal company is a party 
is required or authorised by any Act to be referred to the arbitration 
of the Board of Trade or to some person appointed by the Board, 
the Board may, if it thinks fit, refer the matter to the Railway and 
Canal Commissioners («;)■ 

Sect. 6.— Abandonment. 

1699. When the Board of Trade is satisfied on the application 
of a canal company (d) that any canal or part of a canal belonging 


(р) Railway and Canal Traffic Act, 1888 (51 & 62 Vict. o. 25), s. 38 (2). 

{q) Ibid., s. 38 (3). 

(f) Ibid., s 38 (4). 

(«) Ibid., a 41. 

(t) 34 & 35 Vict 0 . 78 As to these powers, see pp 738, 73M, ante. 

(a) Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 26), s. 41.* 

(b) Ibid,, B 39 (2) Failure to comply with this provision yenders tho 
company and the officer responsible liable to a fine not exceeding £6 « 
day during default (ibtd , a. 39 (4) ). Aa to the recovery of fines, aeo 
pp. 734 et seq., ante. 

(с) fioard of Trade Arbitrations, etc. Act, 1874 (37 & 38 Vict. o. 40), 
a. 6 ; see pp 739, 740, ante. For further powers of^the*Board of Trade, 
see pp. 738 et eetf., ante Aa to reference of disputes to the Coinmimibnma 
ill lieu of arbitration, sw pp. 718, 719, ante. 

(d) The term "canal company” includes a ” railway and canal com- 
•pauy ” BO far as relates to the canal of such company (Railway and Canal 
Wific Act, ;888 (51 & 52 Vict e. 25), s. 40). 
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to the applicants is unnecessary for the purpose of public navigation, 
it may by warrant authorise the. abandonment thereof (c); and 
when the Board is satisfied on the application of any local., 
authority (/), or of three or more owners of adjoining land, that any 
oanai or part of a canal is derelict (g), they may by warrant authorise 
th^ abandonment thereof (h). , 

Warrant for 1700. In the case of U derelict canal, the warrant may be granted 
atjandonment on condition that the canal, or any part thereof, with all powers 
o^rehct relating thereto, is transferred to any person, body of persons, or 
local authority 0); and in such case the Board of Trade may, if it 
thinks fit, frame and embody in a provisional order a scheme for the 
management of the transferred canal (k). 

Conditions .1701. No warrant may be gianted for the abandonment of an 
war?™? of* unnecessary canal unless the Board of Tiade is satisfied—(1) that 
nbandonmeiit uniincessary for public navigation ; (2) that the application has 
of unnecpi- been approved of by a inajovity of the shareholders of the company 
sary canal. voting on a resolution to aViandon; i M) that sucli notices as the 
Board may require have been given; and (4) that compensation,the 
amount of which is to be determined in case of difference as the 
Board directs, has been made to all persons entitled to compensation 
for the closing of the canal (/). 

Release of 1702- After thn granting of a warrant for tho abandonment of an 
company. unnecessary or derelict canal and tho due publication of a notice 
thereof as reijuired by the Board of Ti-ado, the Board may make an 
order releasing the company from all liability to maintain tho 
canal, and from all statutory and other obligations in respect 
thereof or consequent on the abandonment thereof (iii). 


Biot. 6. 

Abaadon- 

mimt 


(e) Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), s. 45 (1). 
Ruph a canal is hereafter referred to as an “unnwessary canal ’(see 
ibu/.). For the purpose of iuforiiiation the Hoard may hold such inouiry 
aud require such information as it thinks lit (ibid., s. 45 (8)). 

(/) The term “ local authority ” means any harbour board, or con¬ 
servancy authority, the Common Oouiicii of the City of London, any council 
of a city or borough, any county council, any quarter sessioiit:, or any 
district council (ibid , s. ,45 (7)). 

(g) A derelict cfirial is one which for at least three years has been 
disused lor navigation, or one which by re.ison of the default of the 
owneis has become unfit for navigation, or one from which water has 
escaped and injured adjoining lands, and the owners decline, or are unable, 
to effect such repairs as are necessary to prevent further injury (ibid., 
s. 45 (1)). 

(h) Ibid. 

(»)• Ibid , s. 46 (3) 

- (k) Jbid.^ Sneh provisional order may provide for the constitution of a 
body to manage the .abandoned canal, or for its transfer to a local authority 
(ibid., s. 45 (4)). It must be submitted to Parliament (ibid., s. 45 (5)). 
and. if a petition is presented against the Bill for its confirmation, the 
petitioners may appear and oppose before a select committee (ibid., 
s 46 (fl)). As 'to 4«nch pTocednre, see title Part.tamf.nt, Vol. .XXL, 
Pl». 729 ef fifiq 

(f) Hallway and Caii.d Traffic .Act, 1888 (61 & 52 Viot. c. «5), s. 45 (2). 
e (/«) Ibid.t #. 46 (1)., 
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Sect. 7.— Volkc . 

1703. Wbonever the rt)»|)ointmenfc of spooial constables is found 
■•to be necessary owing to tlie l)ohavionr of persons employed upon 

any canal, the justices may order the canal company to pay the 
expenses of such constables («), The company is, however, entitled 
to notic*e before such ordoi cun be made(«). 

1704. A canal company may procure the appointment of special 
constables to Iveej) order on its canal; sucli constables are paid by 
the conapany(p), and are liable to punishment for breach of duty, 
or for failing on dismissal to deliver up all accoutrements and 
other things supplied to them by the cmnpain ( 7 ). 

1705- Special conslahles so appointed may enlei any boat 011 the 
canal, airost any person reasonably suspocled of having committed or 
being about to commit an ollence { 1 ), and, without warrant, may arrest 
any idle and disorderly person dislurln'ng the poace on the canal, or 
reasonably suspected of liaving committed 01 being about to commit 
any .offence, or loitering on tlie bank of the canal or on an}' of the 
canal works by night and nimble saf isf.icloi ily to accoiiiit for him¬ 
self (s). Tliey may also stop and search any boat on the canal 011 
reasonable suspicion tliat stolen piopeity is on board(f). 


SkCT. 8,- -Offf’DCfH. 

1706. An offence, puiiisluible on summary conviction (a) by two 
justices, is coniuiilted by any jierson who assaults or resists a 
special constable, apiiointed on behalf of the canal company, in the 
execution of liis duty(«); by any poison who is found on the canal 
or on hoard any vessel in the eanal, having in his possession any 
tube or instrument for unlawfully obtaining liiiuor or any utonsil 
for .secreting or carrying away such liipior, or who unlawfully 
attempts to obtain such liquor (f»); and by any person who iiijui’es 
any box, cask, case or package on board any vessel or wagon, or in 
or on any wareliouso, wharf, quay, or bank belonging to the canal 

{n) Specie! Constables Act, (1 2 A'lot. c 80), s. I. The Home 

Secretary has power to disallow any sucli order or to reduce tlie aiuonnt 
ordered {thid , s. 2). It die auiomit is not paid it may be lecovered by 
(Usti’ess of the company’s piopeiiy {ibul, s 3); and eoe, lurther, title 
Police, Vol. XXII, pp 494, 495 As to lailw'ay police, see p 739, ante. 

(t») li. V. Cheshire Lines Committee (187-3), b. R. 8 Q. B. 344. 

(p) Caunl (l)ffonccs) Act, 1840 {:) & 4 Vict o. 50), ss. 1, 2, ,3. As to their 
appointment and dismissal, si'c title Pi>i,n 'Vol. XXlt , ]) 495. 

(g) t’aiial (Offences) Act, 1840 (3 & 4 Vut 0 . 50), b.s 4, 5. » 

(r) Ibid., 8. 9. 

(s) Ibid., 8. 10. * • 

(t) Ibid , 9 . 11. 

(tt) As to procedure before courts 01 summary jurisdiction, see title 
Maoisi'RATES, Vol. XIX., pp 589 et seq. 

(a) Canal (Offooecs) Aut, 1840 (3 & 4 Viet. e. 50 )^bs.i 6, 14 Penalty, 
a fine not exceeding £10, or imprisonment, with or without hard labour, 
for a term not exceeding two months (ibid., s. 6). 

(b) Ibid., 8. 7 . Penalty, a fine not exceeding £5, or imprisonment, with 
aOr without hard labour, lor a tcrui no I exceeding oue mouth (ibid.). 
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Sect. R. 
OffdnceB. 

Felony. 


wifcVi intent to ateaJ(^> In case of a fine being inflicted of over 
X3, the pereon donvicted has a right to appeal to quarter sessions 

1707. It is a felony unlawfully to break down or destroy the bank,, 
of any canal or reservoir, whereby any land or building is endangered 
or damaged (e). 

(o) Canal (Offences) Act, 1840 (3 & 4 Viet. e. 50), b. 8. Penalty, a fine 
not exceeding £5, or inipriaonincnt, with or without hard labour, for a term 
not exceeding one month (ibid,). As to the above offences when (■■ornniitted 
in the Metropolitan Police Pistriot, see .Metropolitan Police Act, 1839 (2 & 3 
Viet. 0. 47), 68. 30—34. 

(d) Canal (Offences) Act, 1840 (3 & 4 Viet. c. 60), s. 19. As to appeals 
to quarter sessions, see title Magisthitks, Vol. XIX., pp. 642 ei neq. 

(e) See Malicious Damage Act, 1861 (24 Jt 2.5 Viet c. 97), ss. 30, 31 ; 
title Criminal Law anp PnocLouitK, Vol. IX., p. 784. 
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POWERS 

abatement, specific sums and “residue” rat^ably, of, 4t 
abroad, execution of power by will made, validity of, 19 

power executed by will in English form by person domiciled, 19, 20 
absolute gift, followed by power and gift over, how construed, 10 

intciest, evidence of intention to create a power and not an, whal 
amounts to, 10 * 

inferred from a life estate severed from a power, 10 
acceleration, event upon which power arises, of, when may happen, 22 
none unless contrary intention appears, 51 , 

accretions, appointment of share, of of a fund, when carrying, 61 
acts of ownership, tenant for life with a power, of, effect of, 28 
ademption, arecasioa of legal to beneficial interest not effecting, 43 
appointment under power, of, 42 

by alienation, 42 

change in character of property subject to power may effect, 43 
no distinction between general and special powers as affected 
by, 43 

administration, decree for, as affecting powers, 08 

of estates, costs of, when thrown on appointed fund, 46, 46 
administrators, appomfnii'iit by deed by donee of general power, effect 
of, 39, 40 

limitation of personal estate to, effect of, 8 
advance, infant under power, to, effect of, 53 
advancement, power of, when ceasing, 67 
after-acquired pioperty, covenant to settle, extent of, 7 
alienation, ademption of appointuieiit under power by, 42 

power of appointing new trustees as affected by, 65 
revocation of appointment by. 49 
all the remainder,” appointment of resifiue as. how tieated, 41 
all the rest,” appointment of residue as, how treated, 41 • 

“ancient rent," power of Iea.siiig requiring reseivafion of, effect of, 75, 
78 

antecedent agreement, execution made in pursuance of, effect of, 60 
“ any writing in the nature of or purporting to be a will or codicil,” how con¬ 
strued, 27 

appendant, power, exercise of, upait from gr.iiit of est.ite, 37, 66 
appointed fund, costs of iidministration of assets, when thrown on, 4.5, 46 
who may give valid discharge for, 63, 64 
appointment, fss alsa power of appointment 

absolute, effect where followed by a qualifying trust, 60 
application of cj^-pris doctrine to, extent of, 62 
default of exeOuLioa of delegated power, m, M 
eli'ction, applie.il.ioii of doetiine to. 112 
fiandiileiit, ■'<8, 02 

fund m several sums, of, effect of l.ip'.-c of one, 42 * 

gift over in default of, effect of, 7i) ^ 

invalid, sufficient coiiiiiination of, 38 * 

loss not necessarily borne by last-named, 42 

nature of, to prevail when executed in excess of power, 60 

operatiou of, 23, 38- 10 

person predeceasing le.stntor, to, effect qf, 39 

power of, disLiiiguished from puwi-r of revocation, 40 

property rendered assets by, 14. 46 

reference to “ all powers ” by general words operating os an, 33 
sesidiiary, liability to bear loss, 41, 12 
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appo]nlUi(^b, revocu^ion by Eubsccjiieat toetamcntaTy docamriifc, tS 
share of fund, of, when carrying accretions, 61 
stranger, to, for life with remainder over, effect of, 61 
with executory gift over, effect of, 61 
trustees, to, for an appoiniM predeceasing testator, effect of, 39 
when good in equity, 62 

will, by, failure wliere d->nce outlives the power, 22. 23 

speaks from ilcatb, 43 , 

appointments, priority of, 87, 83 
* when severable, 62. 02 

appointor, exercise of power whcic ..licrest and power is in, effect of. ."7 
assets, property subject to powers bfformng, *14 
“assigns,” power of appointment iinplii'd fiom use of words, 7 
bi-qiiost, gciiGi-al, operating os an ajipoinlinont of a sum charged ou land. i*'i 
operation of, when subject to a general power, 3J, 32 
“ bu.st rent,’* lease under power must be at tlie, 77, 78 
buideii of proof, intention to exercise a power voluntarily, of, 36 
busino'is, discretionary poMcr given to esecutor to carry on, restrictions as 
tP. 17 

ciipilal. gift for life of income with liberty to use, effect of, 8 
chaige, oxtinguialinieiit of, what imII amount to, 86, 87 
nature of, authorised by the power, 83 
period at whic-li to be raised, 63 
power to, how .aTising, 83 

not a “ usiml power,” 82, 83 
right of tenant for life paving off, 86 
charitie.s, defective execution aided in favour of, 66, 56 
cheque, execution of poiver by, 27 
class, ab.sence of gift to, effect of, 71 
appointment among a, 24, 2.6 

gift to, in default of appointment, how t.Tki'n, 71 
period for aseerLuning, 71 

power authorising e-scliivKin of members of, effect of death as to. 2t 
trust implied in favour of members of, pending excicise of power, 71 
collateiai power, dc/initiou of, 4 

disclaimer of, effect of, 64 

recital may amount to release of, 65 

release of, 04 

snspensioii or release wholly or <pTO tanto, 64, 05 
common law power, definition of, 3 
consent, when necessary to o.veicisc of jiowers, 20 

const!uction, imposed by Wills Act on devises and bequests, adoption of, 33 
, powers, of, 7—14 

forms icferring to .specified in-tiurnents, of, 26 
wills as .illofting powers, of, since the Wills Act, 2!.t 
contingency, exercise of poweis on .'i, wlien mav be executed, 21 
confingcnt person, exercise of general power by, 22 

power, defeotivc execution of, wlimi aided, 21, 22 
conversion, equity to convert where question rc^t^ with tc.slator alone, 32 
intoiiti!)n to ellect u[>um vvli.'it depending, 31, 33 
operation of a jiower of side a.s ti, 72 
copyholds. Land 'J'ransfef Act, 1897, not .ipplicable to, 10 
corporation, right to delegat.e an implied jiower, 16 
corrupt purpose, execution of power for, as fraudulent, 69 

insUiiiCfts of, 69, 60 

costs, successive appoin'in'-'iit.s, of, how borne by appointees, 34 
when thrown on appmnt.ed funds, 4.6, 46 
covenant, exercise power to jointure, to, enforcement of, 80 
creation, powers, of, 6—14 

' ' t by intention, expre.ss or implied, 6, 7 

eleditars, defective appointments to volunteers not aided on behalf of, 66 
execution aided in favour of, 65, 56 
cy-prAt doctrine, application of, extent of, 62 

no applie.atioii contrary to intention of appointor, 62 
death, one of two pas tic-, whose consent, necessary to exercise of power, 
effect of, 20 

'debte, appointment of executor ns affect mg Jiubility of appointed fund 

.for, *6 
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dcbfa, charge, on real estate for payiuoiit of. power of sale implied by, 13 
direction in will for payment of, effect on fund subject to power, 45 
deductions, exoneration of jointure from, effect of, 81 
deed, application of Statute of Uses to power in, 5 
execution of, validity as affeeting powers, 18 
“deed, instrument or will,” power to appoint by, how oonstmed,,27 
deed of appointment, effect wliere containing a power of revocation, 47 
“oleed or otherwise,” power to appoint by, how construed, 26 . 

wntiu^.” exLieise of power of revocation and new appointment 
by, 27 

deed, power operating under Statute of Uses, when ineffectual in a, < 
defective execution, B4—57 

consnli-i atioii as ground for airling, 56 
contingent power, of, when nnlrd, 21, 22 
leu'-e, of, when court will uni, ."(5 
obligation to protide as ground for aiding, 56 
p('i''ons in whose f.ivour coiiit will grant aid, 6.">. 56 
prineiple upon which court will aid, 54 
delegated power, .appointment in default of execution of, 61 » 

delegation, distinction to be consideied in de.U'rniiniDg existence of poi^cr 
of, 15 

etfect not given to an attempted, IB 

poweis, of, 1.", 16 * 

lights 111 a coi poi.ition os fo, 15 
rietei Tnin.iblo powers, how iniist he e^i i cised, 22, 2.1 
dcvi.se, apjilifiition of Statute of I'ses by .'iiialogv to a, 5, 0 
sippoiiit.inent under special power not a, 40 
gcner.il. opei.ilion when siiliM'ct to a genera! power, 31 
of land, power of sale iniplu'd Jor payment of debts out of, 7 
di'-claiini'r, collatei.il powers, of, ellecL of, 64 
dii-posil loll, among clu.ss in dcl.iult of .ippoiiitinout, 71 
rhssolnlion of maiii.igc, jiowoi not I’xtmguished by. 67, 68 
dividends, unlimited power to npyioirit, what is untluiri.sed by, 5i 
divoice ]>ower to appoint in dufuuit of children exercisable after a, G8 
di.!!<’«, povver of t-alc, of, iliscic'tloii of. 72 

two powers, of, effect of exeieisc of one, 34 
donor, iriteiition of, how aseert.-nned, 61 

dowei, when haiied by .ipfiointment under a power to jointure, 82 
election, ap]ilieatioii of doctrine to fippomtiinTits. 62 

succes'ive c-xcouiion 63 

doctiiuc no application between clauses in sann.' instrument, 63 
questions of, upon what depending, 63 

what 1.S neccss'ii V to i,use a case for, 62 < 

enfranchisement, power of sale and exchange will aiitlioiise, 73. 71 
C(|iiif,iblp power, dr'liiiitniri of, 3 

equity of rodi-niplion, ai>poiiitraent operating on, 25 

relief of defective exeeutitui of power in, principles of, 61, oo 
estate in fee, at common law, ex.'iinple of, 6 

iiiiiJer the Statute of Uses, example of, 6 
tail, appointment construed .at. an, nature of, 52 
evidence, adniit-sible. on gilt of real estate, nature of, 30. 37 

as to existence of pow'cr being fuigotten, imidmissibilitv of, 37 
excessive execution, nature of apyioiritmcnt to prevail in case of, 50 

partial validity of appointment on, where severable, 62 
when gooiJ 43 

maj be valid, 60 

exchange and partition, power of, at. a “usual” power, 74 
exclusive power, appointment among class, of, death of member assaffecting, 
24 

execution, application of doctrine of election to, 63 * , 

consent required for. must be given, 20 

contingent power, of, validity where executed before contingent 
happens, 21 

corrupt pur]>o'<e, for, as fraudulent, .'•9 

instances of, 69, ^ * 

defective, 54—57 

coutiiigent power, of, when aided, 21, 22 
persons in whose favour court will aid, 66, 60 

( 8 > 
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execution, defective, principle upon which court will aid, 64 

delegated power, of, appointment in default of, 51 
foreign to the power, invalidity of, 61 
fraudulent, position of purchaser for value under, 61 
general powers, of, extent of, 38, 39 
* made in pursuance of antecedent agreement, effect of, GO 
. instances of. 60 , 

power, of, by successive assurances, 27 
requisites fox vahd, 18, 19 
’ must be adhered to, 20 

special power, of, how intention as to, shown, 33 
' time from which, operates, 43, 44 

when presumed to be valid, 20 

wrong icfercnco may amount by intention to a valid, 35 
executors, appointment of, as affecting liability of appointed fund for debts 

45 

eoupled with gift of pecuniary legacies, effect of, 30 
• when iriU-Jitinn not inferred l>y, 39 

to, by donee of general power, effect of, 39, 40 
discretionary pnwei to can 3 on business given to, restrictions as 
to, 17 

exclusion of bipsc by appojiir.nicnl U), )0 
liQut'ition of persuuul estate b), efloet of, 8 
power of sale of, effect of J^und Transr< r Act, 1897, as to, 10, 11 
express direction not necessary to, 11 
when not named as donees, 11 

executory limitation, gift over to stranger by way of, effect of, 50, 51 
exercise, as effecting divesting of vested estates, 45 
capacity for, 14, 16 

grounds upon which, may be fraudulent, 68—63 
uistrnmcnt specified by author, by, necessity for, 26 
limited power, of, when amounting to fraud, 68 
negatived by erroneous exercise of power, 36 
one power, of, when an intention to exercise a sucoiifl, 31 
power not necessarily extiugniahed by, 67 
subsequent to invalul execution, when valid, 37, 38 
when appointor h.is also the interest, effect of, 37 
invalid, 49 —63 

extinguishment, power, of, by acquisition of fee, 66 

satisfaction of purpose, 67 

foreclosure nisi, mortgagee's power of sale as affected by, 69 
fiavd, cxcrci&e of limited power ajriounting to, 68 

nature of, as suificent to render exercise of power invalid, 58 
non-execution of power aided, when obtained by, 65 
on power, examples of, 59—61 

execution amounting tov* 58—63 

fraudulent appointmenls, biiidcn of proof of validity of appointments subse¬ 
quent to, 38 

ivhab will amount to, 58—62 
execution, in what it consists, 68, 69 

position of purchaser for value under, 61 
fund, appbintment of, under general power, what will amount to, SO 

direction to transfer uuder limited power, a question of construction, 64 
general bequest, opoi.iliiig as an appointnieut of sum charged on land, 31 
opcrai uiii wheu subject to a general power, 31, 32 
devise, opcralion when snbiect to a general power, 31, 32 
• power, applicaiion of the Wills Act to, 29, 30 
, ^ appoint men t by deed to executois and administrators by 

', ' donee of, effect of, 39, 40 

cases in which iuteution to exercise must be shown, 32 

distinction between propertv and, 29 

extent ot oxeoution of, 38, 39 

instaiici"'' of, 4, 5 

nat'ura’of, 4 

when can be delegated, IG 
testamentary power, when validly executed, 27 
gift, absolute, followed power and gift over, how construed, 10 
class, to, effect of al> lonce of, 71 
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gift. clasF, to, lu default of appoiulniput. hnw taken.■il 
effect of failure uf, uii power of icvocalioo, 4(1 
income with siipcradded power, of, effect of, S 
life, for, income with liberty to use capital, of, effect of, 8 
nature of, where power of diBposition is added, 7, 8 
over, default of appointment, in, effect of, 70 , 

stranger, to, by way of executory limitation, effect of, 00. 01 
» real estate, of, admissibility of evidence as to state of property on. 36, 37 
" heirs of the body,” “ isMie " in a will as equivalent to, 9 , 

husband, defective execution not aided in favour of, 56 * 

implied powcia, instances of, 6, 7, 13 * 

trust, pending cxcjcise of power in favour of class, 71 
unexciciscd power maj' crc.ate, 70 
“ in writing,” power exeicisahle, when valullv exereised by will, IP 
income, gift for life of, with liberty to use capit.il, power created by, 8 
infant, advance to, undci’ a power, effect of, 63 
infoinial htiit-eiinuits, jioweis exercised by, instances of, 28 
iiistrumciit, intention to execute special power must be refeired io In Ihe, 33 
power must be exercised by the specified, 26 • 

“ instrument in svntjng,” exercise of p</wcr by, revocation of, 27 

power to be executed by, how construed, 26, 27 
LLiti'ntion. coij'trnction of will in accordance with appointor's. I'ff'cct of Wills 
Act, 21> • 

creation of additional or substitutional powers a question of, 14 
Cl/ /irc.T doctrine, no application coiitiary to appointors, 52 
donor, of, how asceitaiued, 61 
must prevail, 13. 14 

execute special power, to, how must be shown, 33 
exciuise of one jiowcr when an exercise of second by, 34 
power, to, pi oof of, 28 

where .second execution followed by previous 
invalid o-v(cution, when .sufficient, 38 
express or implied, 6, 7. 28 
tndicia of, to tieat projierty as testator’s own, 39 
operation of an appomtmeiit by w'ay of mortgage, W'hcu a question 
of, 25 

p.iss pioperly, to, us condition upon which defective execntioo 
aided, 51 

picrof of, apart fiom the Wills Act, 32—38 

wheic the Wills Act applies, 29--32, 42, 4‘) 
refcierice not esseuli.il where donee of power exprt‘,ssc.s, Hr>, 3G 
without, not a siiflicieiit exercise, 33 
revoke, to, effect where cle-ar, 46 • 

necessity to show. 46 

when contraiy withiu meriniiig of Wills Act, 32 
Interest, charge, on, liability of life tenant for, 85 

implied power to charge, when arising, 83, 84 
invalid appointment, sufficient confirmation of, 38 

execution of power, excicise subject tc, when v.ilid, 37, .‘$.8 
“ Issue," cou-truction of, as a word of hmitatiou, 9 
issue, power of appointment existing between, effect of, 9 
judicial separation, power not cxtingui'.hed by, 67, (j8 
jointure, definition of a, 80 

exonerations from “ deductions,” effect of, 81 
priority of, 88 

rent and profits, out of, when arising, 82 
settlement of wife's property in proportion to, form of, 82 
Jointuring, as result of bargain between husoaud and wife, etiech tif. 62 
land, general bequest operating as an appointment of sum charged upon. 31 . 

nature of, the subject of a pow'cr of leasing, 74, 76 '* . 

Land Transfer Act, 1897, as affecting powers of personal representatives, 10 

land, who may exorcise a power over, 14, 16 

lapse, appointment, of, effect in case of limited powers, 40 

fund m several sums, of, effect of, 42 
exclusion by appointment to executors and admuii'.traiors, 40 
lapsed ^are, residue, of, right of residuary appointee to, 40, 41 
Vease, commencement of, when nut specified by power, 77 
defective execution of, when court will aid, 66 

< 5 ) 
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Icduc, exL’r’si.ivc t^irfi, Fi>r. iiiidor powor, etf«c< "ft 
grant tn fufuro iiii(lr!r [lowor, effect of, 76, 77 
in loversiou under puwer, effect of, 76, 77 
period for whicli, may be granted tinder a power, 76, 76 
power, under, extent to which interest of tenant for JiU- will be bound 
• by, r»0 

leaseholds, exercise of power of sale by underlease of, 73 

legacies, general pecuniary, when fund subject to general power availablo 
< for, so 

legal ^tate, poweis operating under the Statute of Uses, when ineffectual on 
the, <i 

purchahcr for value without, extent of rights of, 61 
seism iriiist utteiiil power to appoint t\io, 6 
legatee, disci (>tionaiy power given to tni=tecs as to paying income to, wlien 
determining, 06 

letter, execution of power by, 27 

life appointment, powci to eliatge aninimfing to, 2S 

estate, a>>soliite interns, infi-irod fn-iri, wlien sevi-red fioru a power, 10 
* addition of [lower of leasing to, effect of, 7<) 

limitation, default of ii[>|)Oiiitii)cnl, in, when not defeute‘1. 23 
limited powiii donee id, c-.ninot make i.iftpi-ilv liis own, I" 
duty of dorif'c as to exeTcKiog, 58 
execution ot, time from winch operatiiig, 43, 11 
e'cor<’i>>e of, when giceii to coritiuy'iit. petscm, J2 
piovisions of VVijl>< Act not applicable to, 29, S" 
right ot dnijije to make coiitiugciit appointinent, 50 
transfer of fund nuthoiiscd by, a quesliiin of coii'tiiici' n 1 
loss, last-named appoinlnient does not noccs-^aiily bear the, 42 
liability ef residuary appointments to bear, 41, 42 
niaiTiage urtiele-s, when ell'eet will be given to the jircauined iideidion in, Id, 1 1 
effect as a revocation, 49 

settlement, express power in, when e'lnnut be limited or contiollid, 13 
married woman, powers of leleasc not alUeted bv le-tiaint on anliei|'.itioii, 
inislake, appointment by di'cd made forget Lnlm of earlier a(>[>iiintin 
set aside on ground ot, 48 
mortgage, nppoiutnicnt by way of, 26 

power of sale exeicisablc on notice, wlien purchasei is [niitec-tcil 
as to, 21 

to, eUect as autlioiising a powi r of sale, 1G 
mortgagee, foroclohuro order rnxi as affecting ikom r of sale ol, n" 
multipln'd charges, when trusts and powers are not to be taken as, 86 
new appointment, formalities to aceuinpany exeicise of power of, 47 
‘ power of revocation docs not ot il.self aiiiLorise a, 4 7 

sale opcriitxng as i [’ower oC icMfeit-on a ul, 7 
rosorvation of poweis of revoiatum and. of l.inei 

‘•o, ■*7 

trustee.s, alicoatioii as affecting power of appointing, 66 
nou-cxclusive power, death of an wiect of power as aifecting, 21 
execution of power, wl^eu not relieved iigaiii'<t. no 
notice, position of purchaser for value without, Cl 
uuncupaiive will, excicise of pow^er by, 19 
office, powers annexed to an, who may exercise, 17 
offices, powers to appoint to, nature ox, 6 

owelty of exchange, p lymont and receipt for, power of donees of power 
of sale and exchange ns to, 74 

parol trust, execution of power over person,aity .subj'ect to, effect of, 28 
particular estate, power given to owner of, effect of, 66 

' power, general words not sufficient to create, 34 
-partition, po}ver of sale does not authorise a, 73 

pecxrtd&i'y legacies, appointment of executior coupled with gift of, effect of, 30 
general, when money subject to general power available 
for, 30 

perpetuities, power must not infringe rule against, 14 

personal estate, diatmt^ion between powers over real and, 27, 28 

gift of, with superadded limitations in favour of personal 
representatives, 8 

^ interest created in, by entailing words, nature of, 9 

limitation to executors and adroinistrators, effect of, 8 

( 6 ) 
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personal representatives, Land Transfer Act, 1897, as* affecting powers of, 10 

personalty, who may exercise a power over, 16 

poitions. vesting of, on extinguishment of charge, 86, 87 

power, annexed to an office, who may exercise, 17 

appendant, exercise after its estate has gone, 66 
instances of a, 1 
nature of, 4 

appoint to an office, to, natuie of, 6 
CoUatfral, 4 

common Jaw, definition of, 3 
construction of, 7—11 

Will jis to effect of Wills Act, 29 
eix'atioii of, 6—14 
dcHriition of, 3 
delegation of, 16, 16 

w JiiTC no riglit oxKI'!, 16 
general, mode of, 16 
equitable, deflinlion of, 3 

exclusion among el-ass authorised by, effect of diMth of member, 24 
exeeated by will according to foreign law, validity of, 19 
execution by success!»c at.suianccs, 27 

Mill in I'lnglish, form of, person domiciled abroad, 19, 20 
of, icqiiisitcs for xaltd, 1.S, 19 ‘ 

prcbiimcd to be valid, when, 30 
exercisable “at any time.” effect of, 67 
existence of, adiniSs]bLlit\ of c\idenre of. .36, 37 
expressed or implied iiifeiition to ere.ate, 6, 7 
gencr.al and Imiilod, di^tingiiislu'il, -I, 23 

test .amentary, when ^.llldl,v executed, 27 
in gioss, in«li;i>endeiit of donee's mtcicst, 60 
inslaiiccs of a, 4 
natuic of, 4 

instruments, cie.iting, .6, 7 
object of, 11 

of .iiipoizilineni, .ibsoliiLc gift followed by, with a gift over, how con¬ 
strued, 10 

amuiig a eluss. 23, 21 

wboM well executed, 63 
elnldren, wliat is authuiiseil by, 63 
construction a.s tcst.smeritary, 9 

ciculion of, by gift of income with liberty to use 
e.ipilal, 8 

n ferciice. to other powers, n.aturc of, 
13, 13 

decjci' for administration as affecting. 68 
sei ci'..ililr ‘‘Jii wjiliiin.'’ «hcn piopi rly exercised, 19 
e.xciiise .IS alfecting diicsting of vested estates, 46 
fully at Jaw but partly in equity, 3.5 
p:iiU.ally at vaiious times. 21, 25 
where sale and piirch.isc for purpose of 
iJircctcd, 63 

ixistence aiiiong issue, effect of, 9 
extent of inteiest passing under, 12 
extinguishment by acquisition of fee, 06 
genci.a], appoiutmcut of fund the subieet of by will, 
what will amount to, 30 

gift over in def.iult of exerei'-irig, bow constr^ped, 10 
implied from u.se of word “ assigns,” 7 
in default of chihlien, wiicn exercised, 63 * 

instances of valid execution of, 62—64 * * 

lilo cstale seve.ctl fiom, ii.iUiie of csl.vte infeiicd, 40 
pri'sumption <>l exeriitioii wlierc deed lost, l.S 
re.striction of, 13, 14 

revix-ation, power of. comp.ua'-on* willi, 46 
■valid exwntiiiii by will, ici|iii.-it,csi foi, 18, 19 
fctlnrnev. execution of, to -ill out stock, intention to appoint stock 
not iiifeiied iToin, 28. I'si 
cbaigiiig. cii.irges aiitlioii^id by .a, 83 
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povrer of charging* extinguishment of charge created by, 86, 87 
how arising, 83 

implied power to charge interest under, 83, 84 
liability of life tenant for interest on charge under, 85 
not a " usual " power, 82, 83 

‘ period at which charge to be raised under, 8 

_ disposition, added to gift for life, effect of, 7, 8 

jointuring, additional or substitutional powers to, a question of 
intention, 14 

court will aid cxecutioin of, 80 
covenant to exercise enforced, 80, 81 
liow construed, 80 
not a “ usual power," 80 
piiority of, 88 

when deductions must be ascnriaiucd at lime of exccu- 
of, 82 

dowut bailed i>y .'ippoiriLment under, 82 
“ Without any deduotum*!,’' effect of, 81 
leasing, addition t.o life estate of, effect of, 76 
as a “ usual power " 74 
construction of, TS 
execution of. wlieu good, 7l', 77 
giant under, must bo nt the “ best rent,” 77, 78 
indelinite, rule as to, 76 
lands subject lo, 74, 75 

period frn wliieh lease may be giantcd under, 75, 76 
priority of, 68 

reseivation of rent under, how to be effected, 78 
right of re-entry under, how rcsci ved, 79 
tiustees, in, extent of, 76 
usual covenants under, nature of, 79 
“usual” reservations and exceptions under, 79 
management, effect of decree for adiiumstratioii on, 68 
nature of, 5 
ownersliip, nature of, 4 

revocation, e.oinpnred with power of apiioiutnicnt, 46 
eonilitions ol exeunsc of, 47 
paxtial, 47 

revival of original power by e.xerei-.c of, 48 
when iiiojieiative, 47 

instninicnt not made tcif.imcntary by, 26, 27 
sale, additional or substitutional powers to, a question of intention, 14 
and exchange, power of doneos as to payment and leceipt for 
owelty of exchange, 74 
authorised by power to mortgage, 16 

authousing creation of uses m place of uses under settlement, 
^ect of, 66 
discretion of donee of, 72 

• tiustees having, ns to request of tenant for life. 
73, 74 

executois, of, effect of Land Transfer Act, 1897, as to, 10, 11 
' express direction not necessary to, 11 

when not named as donees, 11 
Implied by charge on real estate for payment of debts, 12 
land, ovei, when implied for payment of debts, 7 
mortgage, lu, protection of purchaser when arising on notice, 21 
of estate does not destroy, 66 
mortgagee, of, effect of foreclosure order niti on, 69 
operation as a conversion, 72 

power of revocation and new appointment, 73 
partition not authorised by, 73 
transactions within the ordinary, 78 
underlease of leaseholds as exercise of, 73 
“ ilsaal power,” as, 72 

. Statute of ITsos, n.atiire of jiower operating under, 3 

priority of, 87, SS 
r(lal estate, over, nalnre of, .H 
•pi-cial, uatuie of, 4 
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power, BC'jjgivorship of, 16, 17 

▼eswd in Irusteca, powers of the court as to, 69 
when not to bo taken as multiplying chaiges, 86 
presumption as to valid execution, 20 

priority, particular powers, of, nature of, 88 , 

powers and appointruents, of, inode of determining, 87 

role as to, 87, 88 • 

Yiropeity, {‘hange in character of, when affecting an ademption of power, ^ 
distinction between general powers ana, 29 
effect of exercise of general power on, 44 
not vested by creation of power, 7 
state of, admissibility of evidenec of, 36, 37 
purchaser for value, defective execution aided in favour of, 66, 66 
without notice, position of, 61 

real and personal estate, distinction lictwccn powers over, 27, 28 

estate, admissibility of evidence of stiitu of property on gift of, 36 

application of rule in Sholloij x Ctu\u wbcie •'uliji'ct-matter of 
power is, 8, 9 • 

charge for payment of debts on, power of sale implied by, 12 
failute of devise of, proiibioiis as to, of no effect on appointments 
under special power, 40 

nature of powers over, 3 * 

powers relating to, must sati'sfy the Statute of Fiauds, 27, 28 
rcilty, Cfinveision into personalty, iijjon \vh.iL inii'ui ion ilcjicial-, 32 

proceeds of sale of, lieuted wilh convex ted personalty as one fund, 
effect of, 11 

receipt, compulsory purchase, upon, when not proof of intention to exercise 
power, 28 

rental, deed, in, covenant 1o jointure mav he cnnstriicd from, 81 
eiroiicous, as to rights of obji'ct of poi'ei, ellect of, 3ii 
iiunccessary to ex< ciitmn of jiowcr, 28 
when may airiount to u n-lc.ise of collateial power, 06 
re-entry, reservation of right undci power of leasing, 79 
reference, " all powers,” to, by general words, effect of, 33 

execution of limited power in general terms of, when inferred, 33, 34 

incorporation of provisions by, extent of, 13 

not essential wheje particular intention expressed, 36 

power, to the, in the insMument, when essential, 33 

powers created by, toother powers, 12, 13 

property, to the, language equivalent to a gift Muionnting to inten¬ 
tion to execute, 34, 36 

without intention, not a sufficient execution, 33 ■ 

wrong, maj amonnli to valid I'xcciUion bv intention, 36 
release, collateral powers, of, what will amount to, 64 

wholly or pro toTito, 64, 66 

lenewal of lease, tenant for life, by, with power of appointment in own favour, 
effect of, 28 

rent, nature of “ usual," 78 

reservation under power, how to be effected, 78 
reserved, under power of leasing, must be the best, 77, 78 
rentebarge, creation of term of years by execution of, 63 
residuary appointments, liability to bear loss, 41 
legatee, appointment of, effect of, 30 

without words of gift, effect of, 30 
'<'«idue, appointment of as “all Ihe ri-mainder,” effeel of, 4 1 

rights of appointee under, 4u, 41 *• 

residuary appointee to right of lapsed share of, right of, 44, 41 
restraint on anticipation, married woman's power of release not affected by, 65 
restanction of pow’er, 13 * • , 

revocation and new appointment, exercise of power by deed or writing, 27 
appointment, of, by alienation, 49 

subsequent testamentary document, 48 
exercise of power of, may be partial, 47 
formalities to accompany exercise of pow£r of, 47 
intention to exerdse power of, must be shown, 46 
marriage aa effecting a, 49 
nature of power of, 46 

new appointment not uecessaiily authorised by power of, 47 
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revocation, power of, must be expressly reserved, 47 
sale operating as power of, 72 
powers of, 46—48 

reservation of power of, right of donee as to, 47 
, revival of original power by, subsequent to exercise of power, 43 
will under a power, of a, 49 

Tula against pcipotuities, excessive execution m.iy transgress, 49 
, invalidity of gift over when transgressing, 

no election where appointment infringes, 63 
B.alc, when coiiit will not aid a, 57 

second execution, following previous invalid execution, how expressed, 33 
secondary power, portion of fund un.ilTected by partially executed primary 
power dealt with under, 25 
seisin to uses, where required, 6 
severance, appointcnen'ls, of, in what cases, 62 

Shelley’s Case, application ol iiilc iii, where siibject-inatter of the power Is 
ical estate, 8, 9 

• non-applicaliori of rule in, wlieie “heirs” refers to persons 

designate, 9 

special power, apjionUnii'nls under, not alfeeted by provisions relating to 
failuie of devise of real I'st ite. 40 
mlenlion to execute, how bIiowii, 33 
powers, instances of, 4, 5 
nature of, 4 

specinc peiform.'uice, covenant to exercise jiower b) jointure enforced by 
decree for, 81 

Statute of Fiaiids. when excciition of power mM^t satisfy the, 27, 28 
,Uses, aiiplicalion by analogy to devises, 6, 6 
to powers m deeds, 6 

deeds in which powers operating under, are effectual, 0 
estate in foe iiiuler the, example of, 6 
Ill'll lire of power operating uiiilei, 3 
Stranger, appoiutiuenl to, for lile, with remainiier to object, 51 

with executory gift over, effect of, 61 
executory gift over to, ertect of, 60 
pci son denoted by word, 50 
substitutional poweis, 11, 80 

successive assuiaiiccs, exeeulion of powers bt, 27 

iixecultoii, application ol doetiiiie oL elertion to, 63 
instruments, exerrise of power by, 24, 25 
surviving trustee, power of legal personal representative of last, 17 
survivorship of powers, distinction to be cotenlereil in, 10, 17 
none ,as to bare power, 16, 17 
rules as to, 17 

BiispcnsiOD, collateial powers, of, whollv or pro tanto, 61, 65 
technical words, unnecessary to execution of power, 28 

tenant for life, aCU of owncrship.of, when possessed with a power, effect of, 28 
discretion of trustees having p iwer of sale as to request of, 
73. 74 - 

lease under, power as affecting interest of, 57 
liability for interest ou chaige, 85 

renewal of lease by, w ith power of appointrni nt in own favour, 
ellcct of, 28 

right of, on paying off charge, 86 
term of years, executiiin of leiiteharge by erealioii of, 53 
teslamcntury doi,’uini'nt, revocation of appointment bv subsequent, 48 
• power, exercise of essentials to valid, 22. 23 

■ . general, when valid'y exeieised, 27 

• ’ liniitatiuii of personal estate under, how coustiiied, 9 

testator, appointment by, sufficient to infer an intention to treat property as 

his own, 40 

to person predeceasing, effect ofk 39 

trustees for an appointee predeceasing, effect of, 
39 

time from which execution operatc.s, 4,3 

trustee, power of legal personal representative of last surviving, 17 

* trustees, appointment to, m favour of appointee predeceasing testator, effect 

of, 89 
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trustees, discretioniu r power given tn, as to paving income to legatee, when 
dcterminert. 6fi 

new, ulieu.itioii a** .ifTceling jinwi r (ji aitpoiiit, 0,5 
power of the etiurt as to powers vt>,te(l in, OJ) 
powers of leasing in, extent of, 75 , 

jiropertv given to, hiibjeet to jxiwers of another settlemeat, effect 
. of, 13 

trusts, di.stincLinn Ijotween poweis and, OS 
powois in llie, ri.'ilnie ot, fi9—71 
uiiexei ci-ierJ jjower, Uiiht implied in favour of objects of, 70 
■’ Usual " coven.ints, irisl.inees of, 79, 80 

iiiidei power of leaspig. n itiiie of, 7S 
“usual power," power of exelumge and p.iititiou as, 71 

leading as a, 71 
sale as, 713 

to e,li II ge not a, 82, 83 
'(ointiiiu IS nut a, 80 

“ usual rent," reserved under a pcwti, nalme of, 78 * 

usual " rcse.L vations and cxeo[>Uoiis under power of leasing, 79 
veslial csta(e.s, exercise ot power .is elu'elirig a divehtiug of, '1(5 
voluritceis. Inn den of jiioof .is to inteiilion |o I'verei.se voluritaiy puwei la on, 36 
ilefei tive exisnition iii favoui of, when aided, 66 
will, .appointriuMit bv, time liom wlmdi sfie.iks, 43 

diiection in, for p.avnient of dehti, ellect of, 46 

excciitiuiiof power by, in Kngii'li feriii hv p<osoa domiciled ahro.id, 19, 20 

when ni.nh: .leeouJing to foreign law, 19 
v.ilidity as atfeotiiig jioweis, 18, 19 

failure of .ippointniciit hy. wlicre doiuv oidlivob the power, 22, 23 
inteiitjiin ns lo expii'ss [xiuer in, when .leted upon, 13, 14 
power exeri i^.ll'li; “ lo wnnug,” e\eie’'-id h\ \iliiUv executed, 19 
ot ajj{ii>iiitmeiit, when eoiiitru'sl .i.-’ e\eieis,ible by, 9 
Tovoeation wlierc under ,a power, 49 
“ will," inlcrpietalioii of, .is iiicliidiiig .i power, 19 
“ will or olherwise,” power to appuiul by, huw coustrued, 26 
Wills Act, .itleinplioii iiridor, 12 

construct loll iiof'oscd by, on dosises and bcipiosts, iidoptiou of, 33 
ot will .Is .ilb‘Cl iMg powcis siiieo the, 29, 43 
effect ou rn.iiri.ige, 49 
geucial descriptions as affected by, 30 
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abateineiit, none wlieie fiiisi- of action survives, lof 

absence, p.irty, bis sulieitor or cnuiisel, of, as giouiid foi new tiial, 20.5, 206 
acceptance of seivioe bv solicitor, procedure on. 111, 115 
account, claim for, must be iudoiscil, 110 
power to order taking of, 13r 

action, bunging in High t'ouil, wlieii wiUiiri ilie juii'dieton of the county 
com t, elleet of, 182 

commeiiccruent in vvnuig name, powio of the eoiiit or a judge ou, 106 
of, 99 

compromise of, 166, 1G6 

by parties themselves, 166 

jici.sons under ilisalnlity, 16C, 167 
rt'preseid.itive jiaitius, 166 
effect of, 107 
enfoieemerit of, 167, 168 
toiin of, iu7 

out of cnuit. elfcr t of, 107 • 

setting asnlo, gioiiuds for, 108, 169 
when niatle a lule of court, 107 
deci.sion on point of law as disposing of, 16.5 
diacoutiiiu.'iiicc of, right of plaintiff as to, 1.59, 160 
dismiss.il of, on f.ailuce to give security foi costs, 163 
entry for trial, 17,5, 176 

joinder and separation of causes of, 108, 109 
leave to bring «n forma pauperts, how obtained, ISO 
meaning of, 99 
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actiOD, notice of tj-ial of, 171 176 

partien to, 99 
place of trial of, 174 
remission to county court, 151 

, removal from or to district registry to or from Xiondon, 132 
transfer of, consent necessary to, 1*68 
. trial of, rules regulating, 171—174 
actions, consolidation of, power of the court as to, 142 
Middlesex, in, list of, 1.3i) 

ad«]resa for service, absence of, or lictilious, elfrM’t of, 125 
detiiiilion of three miles’ limit for, 113 
metiiorariduin of appcai.inee must contain, 125 
indorsement of name and, where wiit isbued by solicitor, 112, 113 
adjournment, master in charnbt'rs to judge, fiom, in the Chancery Division, 131 
of trial, 176 

admission, payment into court as an, 148 
udmissions, leave to witlidraw, 138 
• Tight to make on pleitdiugs, 138 

atlidavit, application for leave to soivc out of the jurisdiction, contents of, 121 

substituted service must be supported by, 117 
evidence by, on inolion to Divisional Couit, 131 
notice of intention to read, 146, 147 
allocatur, on taxation of costs, 185 

fiinend, application for leave to, name of ji.irtie^^, when to be mavle, U>5 
uuicndinent, claim, of, in inmitt>-d action, Ihi 

indorsement or pleading, of, 139—141 

general power of the court as to, 141 
how made, 140 

principles on which allowed, 139 
terms on allowing, 140 
time for, 140, 141 
when required to be printed, 141 
appeal, Court of Appeal, to, by way of cross appeal, 199 

costs of, 207 

notice and entry of, 197—199 
Tiiimbcr of judges on hearing of, 202 
parties having right of, 195 
proceduie with juiy, without jury, 192 
secuiity for costs may be ordered on, 199 
time for, 196, 197 
when by leave only, 193, 194 
•, lying, 193, 194 

Divisional Court, to, procedure, 133 
cxl^lence of “ good cause ” as ground for, 142 
linal judgment or order, from, to Court of Appeal, 193 
judge, from, on matters of practice and procedure', 194 
in chambers, from, as to order fur costs, 132 
to what court, 132, 133 
master, from, when will lie, 129 
one of several parties to the action, by, 195 
order of a master, from, 129 

refusal of unconditional leave to defend, on, 134 
registrar of district registry, from, 132 
when none as to order for costs, 180 
uppeanance, by particular parties, 124 

Chancely Division, in the, bow dealt with, 130 
conditional, application for leave to enter, how made, 123 
entry of, 126 

' when defendant should enter, 123 

corporation, by, must be by solicitor, 125 
entry of, 124 

procedure on, 124 
time for, 124 

failure dt third party to make, effect of, 164 
memorandum of, contents of, 126 
notice of, duty of defendant as to, 126 
originating summons, to, when necessary, 187, 188 
third party, by, time for, 163 
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appearance^ waiver of irregularitj or absence of jurisdiction by, 123 
application, chambers, in, procedare on, 127, 128 

Chancery Division, in the, how dealt with, 130 

made, 18H 

ejr -parte., to Court of Appeal, time for, 197 
master in chambers, 127 
inspect, to, how made, 144 
interlocutory proceedings, in, how made, 127 
leave to serve out of the jmisdiction, for, how made, 117, 121 
made at chambers m the Chancery Division, 189—192 
master in the Chancery Division, to, in first instance, 131 
new trial, for, power of the Court of Appeal on, 202 
originating summons, for an, 180, 187 
set aside piocecdings for iiicgiilanty, to, time foi, I lii 
when to master in first instimcc, 128 
assessed costs, power of the judge as to, 183 
assignment of, subject of action pendente hte, effect of, 107 
Attornev-Genera], wlien a necessary party to an action, 100, 101 
audience, counsel no exclusive light of, in chambers, 128 
right of in cfiambors. 128 
bankrupt, right of appeal of, 19li 

cuuac of action, leriie reipuied when joinenl to aetion fiu recoveiy of Isiid, 101' 
no ahutotnerit wheie surviving, 107 
stay of pioeeedings where none shown, 167 
joinder and scjiaralion of, 108, 109 
Central Office, i'=sue of wiit of bumii'ori'i out of, I 10 
certificate, taxation of costs, on, 185 
chambers (Chancery), application at, 189 

lei an oi igiriat mg •<;jniinnns iiiaj' lie nia ]' 
in, 187 

applications to be bionght before a judge in, 130, 131 
mriMt< I 111 liiat instance in the, 131 
businc&s conducted in, 189—192 
of, how carried on, 130 
niders niado in, natuic of, 131 
paiticular matters disposed of in, 130 
summons in, procedure, 192 

(gcncjally), allocataon of proceedings to judge in, 129, 130 
appeal from judge in, 132, 133 

Older of master in, 129 

application ear parte to master in, when may be made, 
127 

to, tor icavo to enter conditional appear- 
anee, 126 

applications 111 iiiteiloeiitory proceedings are made to 
127 

to, procedure on, 127, 128 
costs of proceedings in, 128 
counsel no exclusive right of auibence in, 128 
jurisdiction of a judge in, 126, 127 
piivacy of procecilings in, 128 
right of audience lu, 128 

Chancery Division, njiplication by, motion in the, 188 

for itisiic of original iiig siminioiis m tlie, 187 
appliealions to in first insi.mee m ihi‘, 131 

business conducted in rhambers in tlie, 189—192 
chamber business in the, how carried on, 130 « 

liivij mg of iMii-'i' iLssigiieil to one judge by another, 158, ]fk9 
musters in the. how biisinoss assigned to, ISO , 

order for trial by jury in, effect of, 172 
orders tniulc in ehamhe.rs in the, nature of, J31 
payment into court under order in, 161 
petitions in the, procedure as to, 168, 189 
proceedings pe«‘iiliar to the, 188*-192 
transfer ot eaiisu or matter in the, 153 
change of parties, no abatement on, l<->7, 103 
claim for account, indorsemerit of, Hd 
indorsement of, classes of, 1 H> 
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claim, indoraemcat of, necessity for, 110 

special, 111, 112 

class, order appointing' representa-ldvo of, effect nf, 103 

repii'sciitation of a, powe,r of tlie court or a judge as to, 103, 104 
elonral enors, power to amend, 141 

compound mg, ixuial action, of, li-ave xequirccl for, 141, 142 
coiqprounsc oX nclion, at wlial. lime, lOG 

by parties themselves, 166 

' persons under disalnlitv, 166, 107 

1 eprc'iontai ive party, 166 
I'ffect of, JOO, 107 
cnfoiccmont of, 167, 168 
foiin of, 107 

out of court, effect of, 107 
Tight of parties to, 166, 106 
setting a^ide, giomid for, 168 169 
when made a lule of court, 167 
• not set aside, 169 

eoncurrent writ, right of jihiiiitin to i-,-,ue, 113, 111 
scaling and inarkiiig of, 113, 114 
f<oi\ice out of the niii''diction, 114 
condilinnal appoaianee, xi'p appealatirc 
consent order, ajipeal liom judge in chambers to, 132 
consolidation of actions, appluMtion for, proced ire on, 1 13 

7 >o\ver of I ho court as to, 142 
COJltl.ict, defend.lilt to action ol. 102 
plaintiff to acUoii on, 09, JOO 
coiit I iliut ion, between defend.mts ni/i'r .tc, 16." 

claim against third party must he for indeniiiily or, 162 
tlijrd party in ly .serve fourth party with, llio 
coi per.it ion, .iiipe.ii .in> e I>\, iniisl be by soliCit-oi, 12.7 
CO. is, appeal iiuin judge in eb.iiiibeis ,i.s bv, 132 
to ('ourt of Appeiil, of, 2(17 
application for new trial, 206 

summary judgment, on, how dealt with, 134, 136 
to inspect, 14 4 

CompioniiMj to ilepi ive soheii.or of, 116 
Court of Apjie.al may dejinve eillier jiarty of his, 207 
defendant's rights .as to, on jiai ment into court, 15il 
di.srontinuancc of .action, on, pjamtiir's liability for, l.'iO 
disciation of the judge as to, J78, 179 

cannot he delegated, 180 
duty of taxing master on taxation of, 184, J8.‘» 
generally taxed ,is belwetn puity and paitv, 183 
“good cause," w'lLh rcfeiciiec to older for, 181 
judge no power to .awaid sum as penalty beyond, 179, ISO 
|Ui isdictioii of I ho coiiit as to, 176, 177 
notice to admit iinrn ee-.h.iiy documenls, nf 116 
paitv and partv, higlier and lower .--eales of, J83 
pavmeiit into tomt, on, right of plniiitill as to, 149, 160 
jilailltiff suci'i I ding on el.illil. d< Icndalit oil coiiiiteiclaim, 181 
pdwer of the jiiib'-e to assess. 183 
pioccedings 111 < li.inibeiH, of, 128 
security for, ajiplication for, how made, 162 
, when plaintiff mav be ordered to give, 162—161 

solicitor and nliont, when iii.iv be .avv.aided, 183 
• BHCceasfiil litig.int mav be dcpiived of liis, 178, 179 
I , of, nature of, 184 

, iaxatr.on of, allow,inecs to be made on, 184, 186 

when court no jimsdiction to aw.-ird to or against the Crown, 178 
following the event, 180 
no appeal lus to, 180 

“ Co.sts of Ihe appisJ,” meming of, 207 

eoiinsel, tio e\ciiisive*’i edit of .mdiejice in ch.nnber.s, 128 
eoarifi ichiim, (layiiK'iit inlocouit jii tion of, 161 

eoiinlj eoint, biiiigiiig sidion in fligh Court which is within the jurisdiction 
• of the, eilcct of, 182 

remission of action to, 161 
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Court of Appeal, admisbibility of evidcjirf iii tJir, 2''0, 201 

appeal fiom linal j(id:;nieuL or oidoi to, li)‘l 
to, costs of, 2o7 

Iii.lI with |iny, without jiiiy, 1!)2 
when by leave only, 193, 191 
general powc-is ot tlie. 2t)()—201 
lutei lot'lltory tinier in the, effect of, 2<IH 
juiistlit t ion of the, 191 
motions to, ri.iliiic of, 192, 193 

new tiial gi.intetl by, on wh.it ‘ililuiuls, 201—208 
liiM let , 111(1 eiitiy oi .ipiie.il |i>, I'l,' 199 

niiniliei of indgcs liiaiiMg in, 2i)2 

paitic's li.it mg j ight oi .ippe.tl to, I9.'i 

power to enter jiKJginerit on inolein for new tiial, 192, 193 
principles goieiniiig tl* ei-iniis nl, 202, 2tlJ 
seem it, foi eii-,!'. on :ip| e.il to, 199 
time loi ufifie.il to, 190, 19/ 

wlieii .tpiieal Jk'S to, 193, 191 • 

court, powers as to represi;iit.T,tive luities mil oitli*rs, 103 
croBS-actioiia, con trad lotoiy veiiliets in, .ir>gioniiil for new triil, 20C 

appeal, appeal to the L'tiiiit of Aiiiieal, on, when to lie inatle, 199 
Crown, pen.i! aeiion not ootiipotimled wlieie pint o£ penalty goes Ui \he, 111, 
112 

place of tiial of aelton .iffrcling the, 171 

when couit no juri->(li('lion to .iivarii co'ts to or .'ig.i.nst ihe, I7,S 
custody of goods, order for presenal.ion tn, powi'i ol the court ns to. M2 
death, addtlion of p.iity eansiid by, Iii8 
appellant, of, ellei.b of, 199 

debt, nature of specral induisenieiit of elaiin foi, 112 

deceased person, eouit or -i judge rii.iy .ippornt li gal [K-rsonal repii'ent.iLive o( 
103 

defence, def.iiilt ui applu'.il inn for st.ntenieiil of ol.iim .is alTectiiig. loJ 
payment I'lto coiiit iiiust be speeifiisil m the, 118 
defendant, action for recoveiy of land, to, 102 

foiitidod on equitable light, to, 102 
of contract, to, 102 
tort, to, 102 

appcaiauce rn peisoii hv, irulorsemcnt of mernorantlurn tui, ]2/> 
costs of successful, drseietinn of the judge as to, 178 
notice of inlcntion to apply to tlisnii'-j. action for want ot pro.scen- 
tion not leqiiiieil tif, IhO 

paynrciit into coiiit by. eOcet ol, 117, 118 • 

lights .is to cosis, l.'iO 
Tight to applv for statciiieiit of claim, 102 
who can be, 101 

defendants, contribution betiM-en, tnt>’r se, 105 
joinder of, 101— 100 

delivery of property, power of llic court to order, on terms. 113 
denial of liability, puyiiient into coiiit with, 117 

stay of jiroeeedings elfectcd by acceptance of sum paid in 
With, 149 

detention of property, power of the court to order, 143 
directions, teo Bumtrioiis for directions 
disability, compromise of action by pcisons under, 106 
discontinuance of action, after entry foi trial, 160 

pl.aintitl s liability on, KIP, MiO 
right as to, 159, lt>0 
district registrar, jurisdiction of, 131 

registry, appeal to judge from logistrar in, 132 
entry of trial in, 175, 176 

ludotsement of n'lnie and address where wilt issuer! in the, 113 
interlocutory proceedings in, procedure, 131 
issue of writ of siiiunious out of, 11^ 
removal of action to or from London Irom or to the, 132 
Diyisional Court, appeal to, notice of, 133 

procedure, 133 

notice of motion to the, necessitv for, 134 
documents, impounding, power of the court as to, 176 

• 1 16 > 



Tkdkx 


PRAf'TICE AND FflOUEDlJRE- contir,uj‘J. 

ilr'cumrnts, notice to admit, rtptit of fMTties kitp. HK 

producp. ri^bt of paities to give, 146 
“domiciled” within the jui isdici lori, meaning of, 118 
entry, action for trial, of, 176, 17lV 

fippeal to Con it of Appeal, of, l!)7—199 
of appearance, see appearance. 
equil,ab1e right, defejiilaut to action founded on an, 102 
^ plaintiff in action founded on, 101 

“event," uieaiiiug of, with reference to costs, 180 
evidence, admissibility in the (lomt of A}>|>eal, 200, 201 
tJoiirt of Appe-il, before the, jiiacticc as to, 203 
liidgc’s notes as, on appeal to Court of Apiical, 203 
notice to use, when t.ikcn in another cause, 146 
verdict against the weight of, ns ground for new trial, 205 
excavation, le.avc to make, in aid of inspection, 144 
c,r parte .niiplicalions, tee applical ions 
facts, notice to admit, right of parties to give, 146 
final judgment or order, appo.il to Court of Apjical on, 193 
foreign corporation, luisiiicss residence of, within the jurisdiction, 118 
country, service of process generally out of the, 122, 123 
fourth party, right of third party to biing in, 165 
fraud, compromise of .action set aside for, 168 169 
" good cause,” appeal may he as to, 182 
instances of, 181 

matters held not to be, 181 
meaning of wi<h lefcrence to order for costs, 181 
goods, preservation of, wlicn ordcied, 142 

sale of, court may make interim order for, 143 
hearing, appeal to Court of Appeal, of, powcis of tlie court, 200, 204 
High Court, bringing action in, wlien within Die jurisdiction of the county 
court, effect of, 182 

hundred, seivice on the iuhaliit.inl^ of a. 116 
impounding documents, power of the coiiit as to, 176 
f» form A paupem, leave to sue, how ubt.iincd, 180 

indemnity, claim against third paity must be tor cuntiibution or, 162, 163 
iiidorbcment, amendment of, when allowed, 139 

capacity of plaintiff and defendant, 110 
memorandum of service, 123 

name .tnd address, of, whetc proceedings commenced by docu¬ 
ment other than writ, 113 
of claim, classes of, 110 
« necessity for, 110 

ordinary, mature of, 110, 111 
special, see special indorsement. 

Inhabitants, service of writ of sammons on, generally, 116 
injunctions, scivice of wiit out of the jurisdiction in respect of, 119 
inquiries, power to order, 137, 138 

inspection of property, power of the court to order, 143, 144 

when not ordered, 143, 144 
intention to proceed, notice of, when required. 160 
interlocutory order. Court of Appeal, in the, effect of, 203 

proceedings, application for orders relating to, how made, 127 

Chancery Division, in the, how dealt with, 130, 131 
district registry, in a, procedure, 131 
• matters tre.ated as, 137—159 

Trrdond out of the jui i->diction, 116 

irregularities, instances where relief granted in respect of, 144, 146 
• irregularity, application to set aside proceedings for, time for, 146 
, 'effect on proceedings, 144 

Isle of Man out of the jurisdiction, 115 
issues of fact, power to settle, 138 
joinder, causes of action, of, 108, 109 
instances of proper, 104 
of parties, 104—106 
plaintiff, of, 104 

judge, appeal from, on matters of practice and procedure, to what court, 194 
' course taken at trial by, as ground for new trial, 204, 206 
discretion as to costs, 178, 179 
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judge, discretion as to costs, cannot be delegated, 180 

extent of, 180 

in chambers, adjonrninent from niaAtor to, in the Chancery Division, 
1 a 1 

allocation of proceedings to, 129, 130 
appeal from, 132, 133 

in Chancery Division, to what couit, 183 
to what court, 133 

to, from order of master, 129 * 

applications in Chancery Division to be brought before, 
130, 131 

jurisdiction of, 126, 127 
nature of procc-js dealt with by, 129 
when no appeal from, 132, 133' 
inspection of property by tlio, 114 

no power to award sum by way of penalty beyond costs, 179, 180 
powers as to representative parlies and orders, lo3 
transfer of cause or matter by order of the court or a, 159 
judge’s notes, as e^idciiee on appeal to Court of Appeal. 2i>;{ 
judgment, signed on compromise of action, effect of, 168 
summary, see summary judgment. 

jurisdiction, business residence of foreign corpoiation, when within tile, 118 
costs, as to, 176, 177 
Court of Appeal, of the, 194 
district rcgistiar, of a, 131 
master in *be King's Bench Division, of, 128 
beivjco out i>f the, applie 1(1011 for leave, liow made, 117, 120 

gioiiiids upon w'hich leave granted, 117—120 
gcnerallv, 122, 123 
liow effected, 122 

inst.-iuces wiicre leave gianted or refused, 119, 
120 


oidir giving leaic for, a matter of discretion, 
120, 121 

to effect, contents of, 131, 
122 


stay proceedings, to, 157 

jury, ap;ic.il to Court of Appeal, procedure where trial with or without., 192 
inspection of property by the, 144 
payment into court not notified to, 151 
special, right of parties to trial by, 174 

trial by, order for, in Chaiiceiy Division, effect of, 172 • 

where right to, exists, 171, 173 
verdict or misconduct of, as ground for new trial, 205 
King’s Bench Division, jurisdiction of a master in the, 128 

lists kept in the, 130 

laches, right to set aside compromise of action as affecti;d by, 169 
land, recovery of, defendant to action for, 103 

leave required to join cause of action with action for, 109 
plaintiff in action for, 101 
law, question of, see question of law. 

leave, service out of the jurisdiction, for, a matter of discretion, 120 
to defend, pajrment mto court as condition of, 151 
unconditional, appeal on refusal of, 134 
liquidated demand, nature of special indorsement of cljim for, Ik? 
lists, Kira's Bench Division, kept in the, 130 

I.ondon ^unty Council, right to maintain action without joining life Attor¬ 
ney-General, 101 • 

removal of aclion from or to di-iorict registry to or frofti, 133 > 

master, appeal from order of, 129 

when will lie, 129 

application ejc parte to, whey may be made, 127 

to, in the Chancei v Division, in first instance, 131 
• when in first instance, 128 '* 

Ineliision in words “ court or a j udge,” 103 
juiisiJicLiou ill the King's Deucii Division, 138 
powers of, on heaiing sudjujods for directions, 136, 137 
masters, Ohancery Division, of, asMgziment of busmeas to, 130 
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memOTaudum of appbaxancc, absence of address or fictitious address on, effect 

of, 126 

contents and service of, 125 
service, iiidorbcincnt of, 123 
Sfiddlcsex actions, as to the lists of, 130 
uiiscomlact, jury, of, as ground for new trial, 205 

liability of Miccessfiil paity m case of, 173, 170 
* party or solicitor, of, as ground for new trial, 206 ■ 

misjoinder, instances of, 105 

parties, of, effect of, 105 

misicprcscntation, coiripromise of action set aside for, 108, 100 
moLiun, appeal to Divisional Court bv, 133 

aiiplicalion in the Ch.irjoeiy Divi-imi by, 1S8 
Court of Appeal, to, nature of, 11)2, 103 

Divisional Court, to, when by indepeiidotit application, 133 
who may appe.ir on. 134 

name of parties, application for leave to amend, when to be made, 106, 106 
iiceessary and proper pin tv,” meaniny: of, 120 
new trial, application to Coiiit of Appeal for, how made, 198, 190 

contradictorv' verdicts in cross-actions as ground for, 206 
coats of application for, 206 

eou’pc taken by jinlgi* at triil as ground for, 20-4, 205 

mol ion to Court of Appeal amounting to application for, 192, 193 

notice of, 206 

position or act of pai ty as ground for ;05, 206 

power of tlie Court of Appeal on hearing application for, 202 

to enter pidgineut on application tor, 
J02, 103 

verdict or misconduct of jury as ground for, 205 
when granted by Court of Appeal, 20 f—206 
not granted, 200 

non-joinder, pailies, of, effect of, 10,5 

notice of appeal, Court of Appeal, to, length of, 197, 198 

seivice of, 198 
Divisional Court, to, 133 
appearance, duty of defend,mt as to, 125 
intention to pioceed, when required, 160 
read .'iflidavit, 116, 117 

use evidence t.ikon in anotlu'r e-iiise, when may he given, 
116 

motion, appeal to Court of Appeal bv, 197 

application to Court of Appc.il for new trial, on, 198, 199 
* Division.al Court, to, necc'-aity for, 134 

new trial and re-entry, 206 
tiial, by defendant, 174, 176 
plaintifT, 174 

how eountiTiinanded, 175 - 
length of, 175 

writ of Riiiiiiiiniis oil sf'ivicc out of the jurisdiction, 122, 12.1 
service by po-sf, 170 - 

third party, nature and serv'icc of, 162. 163 
to admit documents, right of parties to give, 145 
facts, light of'parties to give, 146 
liability for costs in respect of, 146 
produce documents, right of parties to give, 146 
order, a’ppcal to Court of Appeal on, 193 

^ carry on proceedings, to, when made, 107 
consent, by, appc.il liom judge in cli.imbers as to, 132 
leavejLo compound a penal action for form of, 142 

scive out of the jurisdiction, for, effect of, 122 
particulars, for, eftcei. of, 163 

payment into court, for, effect as to payment out, 151 
performance of, sccuied by stay of proceedings, 158 
representative, powei of the court nr a judge to make, 103 
service ID fori igu country, 122, 123 
siimmoris for diieclioiii; on, natiiie of, 136 
tjrdoi made in cliamhers in th< ('’hancory Division, nature of, 131 
ordinaiv indorsement, nature of, 11U, 111 
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" ordinarily resident ” within the jurisdiction, meaniflg of, 118 
originating summons, appearance to, when necessary, 187, 188 

application for, 186, 187 
commencement of action by, 99 
form and issue of, 187 
nature of an, 186 
service of, 187 

'•out of the juiisdiction," meaning of, as affecting order for security for costs, 
153, 154 • 

particulars oriler for, effect of, 162 
parties, addiiiou of, hy reason of death, 108 
change of, 107, 108 
joinder of, 104—106 

misjoinder or non-joinder of, effect of, 106 
necessary and proper to action, 99 

representative, power of the court or a judge as to, 103, 101 
party and party, costs generally taxed as between, 183 

higher and lower scales of costs as between, 183 
patents, inspection in actions relating to, 144 
paupers, actions bv and against, 186 

payment into couit, condition of leave to defend, os', rules affecting, 151 
costs on, right of plaintifl as to, 149, 160 
defence of tender with, 148 • 

defendant’s rights as to costs on, 160 
to make, 147, 148 
effect as an admission, 148 
jury not to be informed of, 161 
order in llin Cliameiy Division, under, 151 
of (he couit, by, when paid out, 151 
refusal of acceptance by plaintiff, effect of, 149 
i<‘])!ivmen(,, wlien defendant entil led to, 119 
light of plaintiff on, 148 
satisfaction of countercliiim, in, 161 
stay of proceiedings effected by acceptance of, 149 
out of couit, right of plaintiff as to, 148 
penal action, leave required for compounding, 141, 142 
order for compounding, form of, 142 
penalty, judge no power to award sura bc>ond costs by way of, 179, 180 
personal representative, deceased person, of, power of the court or a judge to 
appoint, 103 

service, when necessary, 170 

I'l'l ilinns, (Jhaiieery Dmsion, in the, pjiicinluio n-, to, ISS, 189 
place of trial, how fixed, 174 

when Crown concerned, 174 

pl.nntiff, accejitanc'c of money paid into oouit with denial of liabilil.y, effect 
ef. 119 

action for recovery of land, 101 

foiiniled on equitable right, in, 101 
of tort, in, 100 

on behalf of the public, in, 100, 101 
contract, to, 99, 100 

addition or substitution of, instances, 106 
costs of successful, discretion of the judge as to, 178 
indorsement of writ when suing by solicitor, 112, 113 
joinder of, 104 ^ 

nominal, instances where ordered to give security fur costs, 163 
loliival by, Ilf miiiiev p.iKl iniii efj'.irt wjDi iJinial of liab^ity, efttc 
of, 149 

right as to costs on payment into court, 149, 160 • 

to discontinue the action, 169 

proceed to trial without pleadings, 161 
who may be a, 99 

pleadings, indorsement of, piinciples upon which allowed, 139 
proceeding to trial without, effect of, 162 

right of plaintiff as to, 161 

point of law, application to set down for hearing, bow made, 165 
decision of, as disposing of action, 156 
ipstances where set down for argument before trial, 165 
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point of law, setting down tor bearing, 155 

special case for opinion of the court on, 160, 161 
post, seryice of notice by, 170 
postponement, trial, of, 176 

practice and procedure, appeal from judge on questions of, 194 
« instances of matters hold to be, 194 

praecipe, entry of appearance, on, 124 

preservation of goods, power of the court to order the, 142 
• printing, when amendment requires, 141 
proceedings, order to carry on, when made, 107 

service of, what is sufficient, 169, 170 
stay of, jtse stay of proceedings, 
property, delivery of, terms upon which ordered, 143 

detention or preservation of, power of the court as to, 143 
inspection of, power of the court to order, 143, 144 
when court will nut order, 143, 144 
pnblio duty, plaintiff in action to compel performance of, 100, 101 

right, plaintiff in actior to restr.iin interference with, 100, lOl 
publication, no right of, of proceedings in chambers, 128 
question of law, tee point of law 
recovery of land, defendant to action for, 102 

leave required to join cause of action with action for, 109 
plaintiff ID action for, 101 

right of person in possession when not made a party to action 
for, 126 • 

remitted action, amendment of claim in, 151 

removal of action, from or to district registry to or from London, 132 
renewal of writ, application for. 111 
procedure as to, 114 

representative capacity, indorsement on writ, 110 

orders, power of the court or a judge to make, In.'J 
parties, power of the court or a judge as to, 103, 101 
sale of goods, court may moke interim order for, 143 
satisfaction, payment into court by way of, 147, 148 
Scotland oat of the jurisdiction, 115 
sccuiity for costs, appeal to Court of Appeal, on, 199 
application for, how made, 162 
dismissal of action on failure to give, 152, 163 
in.stances wheie nominal plaintiff Ordered to give, 1.53 

plaintiff out of the jurisdiction ordered to 
give, 164 

when plaintiff may be ordered to give, 152—161 
servide, address for, indorsement of, 112, 113 
memorandum of, indorsement of, 123 
methods of, 116 
notices by post, of, 170 

out of the juriisdiction, application for leave to effect, how modes 

117, 120 

grounds upon which leave granted, 117, 120 
* how effected, 122 

leave for, a matter of discretion, 120 
per^nal, how effected, 115 

time and place'for, 115 
persons upon whom may be effected, 115, 116 
proceedings, of, by filing, instances of, 171 
what is sufficient, 169, 170 
special methods of effecting, 116 
'substitatcd, tee substituted service, 
andertj^ing by solicitor to accept, effect of, 114 
vacant possession, m case of, how effected, 116 
waiver of, right of defendant as to, 124 
writ of summons, of, when must be personal, 170 
setting aside, compromi^ of action, of, grounds for, 168, 169 

, mode of, 169 

writ of sommons or service, when order made, 12S 
down point of law for bearing, 166 
eolfeitnr, acceptance of service by, procedure on, 114, 115, 170 
and client, costs as between, when may be awarded, 188 
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solicitor, appcaranco by corporation miiKt In* by. 1?fl 

com prom ieo of action bjr parties affecting, 166 
in<.loi-««‘iii('iit of wilt of siiiniiiona when plaintiff Mies by, 113 
unauthorised indorsement of name of, as effecting stay of proceedings, 
168 

undertaking to accept serrice by, effect of, 114 * 

special case, agreement on, effect of, 161 
* as to manner of stating, 161 

order for, when made, 161 • 

right of parlies as to stating, 160, 161 
iudoiscment, claim for debt or liquidated demand, of, 112 

right to apply for siicninary judgment when claim the 
subject of, 112 

what should be shown by, 112 

when writ of summons may be indorsed with, 111, 112 
jury, right of parties to trial by, 174 
statement of claim, application for, by defendant, 162 

defences barred in default of application for, 162 . 

indorsement on writ of summons. 111, 112 
Bumiuons for delivery of, 162 

stay of jirocecdiiigs, aoccplaiice of sum paid in wuLh denial of liability as 

effecting, 149 

cause of action not shown, where, 167 ' 

circuiustanecs which may^call for a, 167, 168 
costs of discontinued action not paid before second action 
brought, 167 

in default of speiiuty for costs, 162 
performance ot otder secured by, 168 
power of tlie court to order, 166, 166 

process indorsed with name of solicitor without authority, 
168 

when an abuse of process of the court, 167 
where injunction formerly obtained, 166 
subsequent directions, summons for directions, on, procedure, 137 
substituted service, aflldiiMt in siippoit of, necessity of, 117 
meaning of, 117 
when ordered, 117, 171 

successful appellant may be deprived of his costs, 207 

litigant may be depiivcd of his costs, 178, 179 
nature of costs allowed to, 184 
respondent may be deprived of his costs, 207 
summary judgment, appeal from order for, 134 ^ 

costs on application for, how dealt with, 134, 133 
right to apply for, whcie claim specially iiidor'.ed, 112 
specially indoiapd writ, on, 134 
summons, see writ of siimuions; onginnting summons. 

for directions, application by defendant on appearance by third party, 

164 

for summary judgment mnv be taken as, 136 
directions given on bearing of, 136, 137 
failure to take out, effect of, 136 
nature of, 136 

order made on, 136 
necessity for, 136 

subsequent directions on, procedure, 137 , 
when issued, 133, ISO 

* taken out, 136 • 

In chambers, Chancery Divi-,iou, in the, procedure, 192 
service in foreign country, 122, 123 » 

taxition of costs, acceptance of sum paid into court, on, 160 
allowances to be made on, 184, 186 
as between party and party, 183 

solicitor and client. 183 
certificate or allocatur on, 189 
duty of taxing master on, 184, 186 
shorthand notes, when allowed for on, 186 
special allowances on. 184, 186 
yritnesses’ expenses, instances of, 184, 186 
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taxed costs, no power to aw.iid anyihing beyond, 183 
tender, payiucnt into conrt with defence of, 148 
tbiid party, appearance by, Iti,’), 184 

' non-ai»pcaraiice by, effect of, 164 
notice, nature and seivice of, 163 
^ procedure, claim to which applicable, 162, 163 
right to seive a further party, 166 
time, amendment of indoiseinent on pleadings, for, 140, 141 
* appeal to Court of Appe;il, foi, IflC), 197 

application to set nsnle piocn dings for iircgiilarity, for, 145 
entry of appcitrance, for, 121 
service of nrdinnry siimiiinin,, for, 127 
summons for, when may be seivcd, 127 
tort, defendant to action of, who is the propei, 1<>2 
plaintift in action of, who in.ty be, lOO 
transfer, cause or matter, of, consent necessary to, 168 

fioni one division to another, 1.68, 169 
course taken by judge _t, an ground for new trial, 201, 206 
day of, bow fixed, 17.6 
entry of artion for, 176, 176 
jury, by, wheie light to exisLs, 171, 172 
mode of. 171 
notice of, 171, 176 

how cuunterpianded, 175 
number of judges at lieuring of the, 173, 171 
place of, how fixed, J74 
postponement of, 176 

rules applic.abic to, with or without a jury, 172, 172 

re-entry o.", on grant of new trial, 206 

witliout pleadings, proci'eding to, effect of, 1()2 

w'licn plaintiff may proceed to, 161 
unconditional leave to deleml, .ip[)eal where refused, 121 
vacant possession, service of writ in case of, 116 

verdict against the weight of evidence as ground for new trial, 206 
want of pioscculioii^ iiotjee of appiie.ilinn to ih-.mis'. .leiion I’oi, not necessary, 
160 

waste, representation of patties ir action for prevention of, 1U4 
wilt, concurrent, see concurrent writ. 

of summons, appearance to, eritiy of, 124—126 

Chancery Division, m the, marking of, 130 
uoinmeiicerneut of action by, 99 
, form of, 110 

indorsement of, 110 

address on, 112, 113 
issue of, 109, 110 
loss of, issue of fresh copy on, 114 
jieisonal service of, when necessary, 170 
renewal of, 114 

scivice in forcign country, 122, 123 

out of the j'linsdiction, grounds for order, 117—120 
setting u.side, when order made, 123 
, special indorsement of. 111, 112 

Bubslitntcd service of, 117 

summary indgment where specially indorsed, 131 
who may be served with a, 116, 1 111 

wrong name, commencement of action in, power of the court or a judge on. 

JOEi, 106 

wrongful dismissal, notice by foreigner posted abroad, eHect as to jurisdiction, 


PRESS AND PRINTING, 

Acts of Parliament, controller of Stationciy Office as King’s printer of, 226 
advertisement contract! nature of, 222 

stamp duty on, 223 

when writing necessary to, 223 

. indemnity in respect of, when of no legal effect, 232 

liability of advertiser and publisher of, 223 . 

( 22 ) 



TKiyEj. 


PREFS AND PRINTING—: 

advertisement, liability of printer and publibber of, contenipt- of court, 224 

peiiei.TlIy, L'JI, 322 

liticlloiia, df'lrnces opnii to putilishr-i anti not to advertiser 
in respect of, 222 

wiieii not uiiioiinting to cont'-mpt of court, 233, 224 
assigiiDient, propeitv in iiewt,p.ijjej, of, elU-ct of, 221 • 

author, cuntiact between publisher and, nature ot, 317 
* itetei ininalion of contract with, 317 

lialnhty on lailuic to supply ni.iiniscri^it 317 • 

relation between ptiblislier and, 21.) 
lights as to becfind edition, 271 

where contracting for pnldjiMtion in pai ticiilar issue, 317 
book, pi ICO of, when li\eil by piiblisViei, 31/ 

Bntisli Rluseuui, doliveiy of copies of hooks aiul newsji.ipoito, 311 
contcmjit of court, advei tiseuients not .imouuting to, 233, 221 
Ignorance no excuse to jnilili.shci foi, 23:5 
liability of publishei anil pi lister for. 221 
piitilie.itioii of in.iltei aniriuiiting to, 22.5 

jii (M-eeiling-. heard i/i cr/merd .i^, 23."i * 
contiact between publi-»her and .'iiilhoi. iialiiie ot, 317 
contiibutor, as di3tiiigiii"-bod fiom editor. 315, 215 

power ot editois to make contracts with, 316 
co-owuers, newspaper, ol, iiglils nf, 330 » 

Copies, deiiveiy by pi inter to Jliitisli Mnsciiin and libraries, 31 1 
dutv of punter to pieseive, 213 311 
couit, right of represeiit.itivo of the press to rem.am in cleared, .’2."i 
Clown, exclusive lights as to printing vested in the. 336 
d.irii:ige3, breach of advertisement cont.ract, tor, when recoverable, J23 
di.ssolution, lights of partners in ucwsp.ipei on, 330 
• •difion, second, riglits of author as to, 317 
editions, nature of, 215 

publication of literarv work.s in, 31.5 
editor, a.s distiiigiiisheii fnnii eoni i ibnl oi , 31,5. 316 
authority of, as .agent of projn letur, 315 
deliriition of, 215 

duties .and powers of, nature of, 215 

intcifcrence with, as amounting to a breach of contract, 215 
liability as to custody of subinitted niaimseiipt, 217, 218 

for illegal niattia appealing lu his publieation, 216 
power to in.ske contracts with emiti ibiitors, 215 
punting of name of, not p.irt of title of newspaper, 321 
teiimnation of employment of. notice leqiinod on, 216, 317 
elections, publications conslitntirig i1leg.il piai'tiees at. 231 * 

evidence, certified copy of entry in register as, 213 
false news, publication ol, when an offence, 221 
fees, pai-ahle on registration of a newspaper, scale of, 2lf> 
i« camera, publication of fiioceodings he ij d in, i.s contemjit of eniui, 23.5 
indiaiinity, in respect of illegal advertKseinenls, of no legal effect, 222 
injunction, use of title of newspaper by rival publisher restr.uned by, 319 
journalist, rcintion between proprietoi of new’spaper and, 218 
right to TioOT tie plume, 318 
King’s printer, exclusive rights grarited to, 236 

libellous advertisements, defences open to publisher and not to advertiser 
in respect of, 222 

libraries, delivery of copies of books and newspapers to, 214 
literary works, publication in editions, 315 * 

local authority, meaning of, with reference to admi'ssioa of the pres.s to • 
incebiiigs, 321 225 

power to exchidi' representatives of the press in ccrtifin 
cases, 22.5 ' 

maiiu.script, author's failure to supply, liabilitv 217 

custody of, when editor not respon>'ibte for, 217, 218 
mortgage, property in newspaper may be the siibiect of, 231 
name of printe,r, exception of pnili.smentory matter from, i ide aa to, 213 

when required to lie printed on published matter, 213, 213 
newspaper, assignment of property in, effect of 221 

change of proprietorship of, registration of, 212 , 
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ii€W6j>dp(;r, cD-owiiofo t>r, ii^hta of, ?2<t 

cJrJitiiMdXi of “ proppi ty’’ witli regard to, 21U 

diHtiOluliou u£ partnership m, rights of partners, 220 

duty of printers and publishers of, 210 

nature of, subject to regis^iration, 211 

omission to register, penalty, 212 

ownership of, 220 

printing name of editor under title of, not part of title, 221 
property in, us the subject of mortgage, 221 
piopuetor, relation betwc'en journalist and, 218 
receiver and inaiiagcr oi, appointment of, 221 
K'gistralion ol, parlieiilars required on, 211 
proprietors of, 211 
scale of fees jiayublc on, 210 
when not lequired, 211 

right of publication of, as propeity, 219, 220 
title of, use by rival publieation leatiaiucd, 219 
when ' opyijglit exists in, 219 

• usage by one, of matter and type of another, wben terminable, 220 

when published, 220 

•nom de plum.-", light of jouinahst contributing under, 218 
notice, required on tciiniualmn of empk>yment of edilor, 21(>, 217 
notices, liability of punter and publisher of, 221, 222 

penalty, failure to deliver books or newspapei'- to the Llritish Museum or 
libraries, 211 

making false returns in inspect of newspapers, 212 
publishing paper or book without name ol punter, 213 
press, repiuscntative of the, tiee representative of the [uess 
printer, liabili''y for contempt of court in respect of advertisements, 224 
unlawfully priuting public documents, 22G 
newspapers, of, duly to register, 210 
paper or book, of, oliligaliLiii to print name, 212, 213 
preservation of copies b}', iiile ns to, 213, 214 
printing material, licence to use, when tciminable, 220 
piiviJeges, nature to which press entitled, 224, 225 
property, dehmtion of, with regard to newspapers, 219 
m'wspapei, in, effect of .issignineiit of, 221 
proprietor, liability for illegal matter appearing in publication, 216 
newspaper, of, nic.iiiing of, 211 
public documents, oflcnco of unlawfully printing, 22C 
pubbcutiou, newspaper, of, time of, 220 
publisher, definition of, 214 

' liability for contempt of c6urt in rrspeot of adver<isemenfs, 221 

newspapers, of, duty of, 210 
price of book, when fixed by, 217 
relation between publisher and, 215 
receiver and manager, newspaper, pf, appointment of, 221 
register of newspaper proprietors, entiles in, bow jiroved, 212 

. niitiiie of, 210 

inspection of, 211 
right to search, 210 

registrar^ definition of, 210 

registratiou, change of proprietorship of newspaper, of, 272 
mortgagee of newspaper as proprietor, of, 221 
newspaper proprietors, of, provisions for, 21J, 212 
newspapers, of, nature of, 210 
, omission to effect, offence of, 212 

reporter, agreement restricting employment of, after termination of exist¬ 
ing employnent, effect of, 218 
representative of the pres-,, meaning of, 224 

right to attend meetings of local authorities, 224 
remain in a cleared court, 226 
when may be temporarily excluded from meet- 
* mg of local authority, 225 

returns, newspaper, for registration, by whom signed, 212 
search, register of newspaper proprietors, of, right as to, 211 
stamp duty, on advertising contract, 223 
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Stationery Office, controller of, as King’y printer of Aets of Parliament. 23rt 
definition and functions of the, 226, 226 
nnitersitj publications, how marked in lieu of name of printer, 212, 213 
writing, when nece-^bary to advertisement contract, 223 

PRISONS, , 

account, convict’s estate, of, power of AtUinioy-GenLial to apply for, 262 
afttion, convict's propi'rty, as id, how brought, 2.63 
none may bo brought by Convict, 262 
officeis, against, geiieial issue in, 2i0, 241 
a<liiiinistrntui, pn.)peily of couMCt, ot, appoinlinent, 261 

libiuty and privileges of, 261, 262 
aliens, treatment while awaiting extradition, 216 
annual report, duty of Piison Commissioners as to, 232 
annuity, powesrs of local prison authority as to incrrabCd, 2J I 
appeal, subordinate officer's, against suspension, rigliLs as to, 2 to 
appellants, treatment in prison, 260 

out of piison, 250 
aiiest, prisoner ftir eivil debt, of, 253 
assault, luibiJity of convicts guilty of, 232 
asvliiitis, seo ciiniiual lunatic asylums, 
awaiting tiial, treatment of prisoners, 244 
b.ai], facilities of piisoners awaiting trial as to, 215 
bairister, wlien may visit convict in penal servitude, 263 
board of vi&itoi.s, apiioiuluu'iit of, 234 

duties and jioviers of, 2.31 
books, supply to convicts in penal servitude, 261 

when prisoner auviiting tiial may li.ive, 214 
l»oilowing poweis, piisoa aiitliontieb, of, 212 
ilorstal iiisututioii, functions of, 23 

vi.siljiig committee of, bow ni>poiiited, 23.'» 

I uildiiigs, power of Secretary of Sl.ite, as to, 212 

calendar, prisoners lor tiial, of, duty of govciuoi as to, 21 i 

e.apital punishment, rales relating to, 251 

casual vacancies, visiting committee, in. when fillcil, 233 

cells, inspection before use, provision for, 255 

chaplain, appointment and dutie.s of, 237 

eliildren, female prisoiiors, of, when received, 25.5 

close coiifinomcnt, as punishment, 2.66 

clothing, convict in penal servitude, of, 263, 264 

right of piisoners awaiting tiial, as to, 214 
eompiilsorv purchase, power to acipiiio I.ind for prison purposes bv, 212 
confinement, scpai.ate, sea sepaiate coiilinemciit • 

contempt of court, treatment of prisoners comaiittcd for, 24 7 
contract, disqualilicatioii of prison committee in lespcel of. 233 
conve 3 'aucc, piisoncr, of, icsponsibility of police m fimt instance, 243, 214 
to prison, liability of prisoner for, 243 
convict, definition of, 260 

execution against propertv of, procedure, 253 

inability to bring action, 252 

letters and visits in respect of, 266 

licensing of, 266, 267 

medical examination of, 256 

photographing, provision for, 25.5 

prison, discipline in. rules for maintaining, 2.54 

functions of, 235 * 

offence.s relating to conveyance of .uiisles m oi out of, 2.57 
powers of Prison Commissioners as 1 1 232 
Prison Commissioners as directois of, 232 , 

punishment for offences in, 266 
progressive stages, to which subject, 2:57 
aearehing of, 265 

treatment in the long sentence division, 260, 261 
convicted prisoners, classification of, 248 > 

conviction, effect of, 261 
Oiuivict.s, classificntiuii of ordinal v 200 

mterewurse between, when allovve,!, 
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convicUi, yuiing, proyisionti relating In, 261 

corporal punishment, convict prison, in, when allowed, 265, 266 

when awarded, 267 

coriospondi'unc of prisonois aivniting tri.il, iiili-s .is to, 215 
counts of law, production of prisoner in, procedure, 251 
crime, definition of, 246 

crimidal lunatic asylums, iiispt'olioii of, 270 

Prison (lomimssioiicrs do not contiol, 231 
jirovision and supervision of, 270 
crjtifif'd by visiting committee of prison, 269 
definition of, 268 

discharge as p.iuper lunatic, 2i>9, 270 
of, 271, 272 

found guilty but in.s.inc. 268 

insane on airaigniiient, 268 
grant towards maiiitcujiice of discharged, 272 
illtreating, offence of, 270 
inainlenance of a paii[>er, 271 
power as uo speci.il treatment of, 270, 271 
when person coasts to bo a, 2t)!) 
prisoner, definition of, 243 

custody, pusoners, of, duty of snbojdiii.rte oflicci', ns to, 2.it), 210 
when pnsoncis are in leg il, 211 
death, treatment of piisoners under sentence i)<', 251, 2.52 
debtors, classific.ition ot, 219 

prison to which committed, 250 
Lrc.atment of, 24!), 200 

deputy governor, duty m abseuce of governor, 237 
diet, convict in penal servitude, of, 363, 364 

provision in st.atiitory rules for iirisoiier’s, 2.>5, 256 
discharge, rrimin.il liin.-ilic, of, 271, 273 

of pjjsfmer, by .act of gr.ace, 258 

gr.'itnities gr.iiited on, 2")0 
Tncdical oxamm.ation on, 2."!) 
on completion of sentence, 258 
earning reimssion, 258 
licence, 268 

payment of fine, 258, 269 
fiiipplj' of means to return liome. 2,59 
time of, on d.iy of dischaige, 268 
Jisoijilinc, slatutory rules relating to, 253 

discontinuance of piisons, power of Secrct.iry of Slate as to, 213 
distinctive marks, convicted piisonor, on, noting of, 216 

diess, distinctive, power of Prison Commissioners to order the 'vcating of, 
232 

prison, when prisoners awaiting trial must wear, 245 
cinploj'incnt, convict in penal servitude^ of, 264 
prisoners aiv.niting trial, of, 216 

. sentenced to hard labour, 248, 219 
escape, convict prison, from, picvcntion of, 266 

ciirninal lunatic, of, penalties in respect of, 270 
liability of coiivirts guilty of. 233 
oxeciition against good^ of prisonei, pioccdiire, 25.3 
sec sentence of death. 

“ existing officer of n prison,” persons now included in term for purposes of 
pensim, 241 

export.ation, .articles fioni prison, of, Inbilit.y of offieers for, 240 
tine, iiseliarge of prisonei on pavmcnt of, 269 
. fines, extent to which governor inav inflict, 236 
'fi,nger prints',' taking of convicted prisoner’s, 246 
first division, particular offenders placed m the. 247 
treatment of offenders in the, 247 
food, prisoners, of, provision for weighing and measuring, 2.‘)o 
right of piisoiiei^s .awaiting trial to provide their own, 244 
governor, eon\ict prison, i>|, pouirs ns to visiim-, 266 
ijuty as to c.aleiicJ ir of prisuneiH tor tii.il, 244 
prieoin r’s letici;., 236 
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govonior, li.].biUt 3 ' ns to wrongful detention, 237 

foi custody of prisoner during tiial, 261 
must icside at the prison, 236 
person in etiiirgii in absence oi, 237 

powcis and duties as to mi«.couditct and complaints, 236 

visitors, 236 

repoi t as tf> condition of puaoners by, 236 * 

rosponsibibties and duties of, 236, 236 ^ 

lel 111 ‘iiieut to enable reforms to be earned out, liability' of county 
for sliaie of pension, 241 
gratiiille-?, gr.iiiLed on dischaige of prisoner, 259 
iiaii, cutting not coiiipiilsorv in the second division, 217 
on senU'iice, oi hard labour, 213, 249 
female pn-oncis, of, when may lie cut, 2t9 
light of prisoncis awaiting trial as to their, 214 
haul labiiiii, exainiuatioii of prisoner ociiteiiccd to, duty of medical oflicer, 
238, 239 

lic.itiiicnt of prisoners sentenced to, 218, 249 
idcutifieation, diilv of medical oflieei as to inaiks of, 239 « 

statiitc)r 3 ' piovision for obtaining me^ns of, 245, 246 
importation (if ailieles, ini/o pi isini, liability ot olTiocis as to, 2tU 
industry, coniiet awarded m.iiks for, 257 
inebriate letoi ina tones, jiuiposes for whidi used, 236 
iidiimary, provi--u>ii in piisoiis, 256 
insane persons, detention on anaigomrnt, 268 

wheic tound insane at time of olTenec, 268 
inspectors of piisoiis, appointment and duties of, 232 
interim ciiiatoi, ajipoiritineiit of. 2oJ, 2((2 
(■\peji<es of, 263 
liability to Jid'oiint. 263 
poivci to leinoie, 26.3 

IKHveis Old coiivict's projicrfi-, 262, 263 
irons, oliject in oidei iiig, 257 

7 Ustjoes, ojdi’i of, iiiuJt'r Ciiniinal Lunatics Act, 1881, elb'ct of, 272 
powers when within the locality, 231 
\i-5iting conimittce of, appointment of, 232, 2.13 
Icg-iions, rc'.Liainnig o[ coiiMct in, power to order, 232 
h (ters, (’oniicts in fxui.il bdvitiide, of, piovLsioTis as to, 204 
pi I'-onei s, of, jiim'isions as to, 266i 

U>, (hiti of novel noi as to, 236 
licence, eoridilioiis of convict’s, 267 
toifeiluie of conviet's, 267 

liberation ol piisonei on, 258 , 

icle.i-,(' of conViCt on, powers, 266, 267 
second, inav' be graiitod convict, 267 
liijiior, oifi’ine ot mii'Otlueiiig into convict piison, 2.')7 
proliiliiled to pruoners in pen.al servitude. 263 
le-^ti ictioiis relating to supply of, 256 
lof.sl piiMun authoiiiy, meaning ot, 241 

p] csoiis rulos for m.'iiittaming dcs'eiplinc in. conti'nts of 2.*).8, 2.'5* 
locks, must dilfer in leapcet ol iniiliis and feninles, 2.56 
long «eriienee diiinioii, spceial tuMlnumt of convicts jdaecd in, 260, 261 
lunatic, ice cnminul lnu,itic. 

mainten.inee. dclinitiou of, as relating to prisoners, 243 
prison liiiildiiigs, of, provision for, 342 
malingering, jiower of J’lison Commissioners to order painful ‘-cjt ts detect, 232 
matron, duties of, 2.89 

residence of, provision foi. 219 • ' 

measurement, regulation as to obtaining convicted prisoner’s, 246 * 

untried prisoner, of. when m.a.y be baken, 246 * 

mechanical restraint, object in ordering, 267 

power of giivernor as to, 236 

medical attendanee, prisoners awaiting trial, on, rules as to 21.5 
ey|iniina1ion, necessity fur on discharge of prisoner, 259 
ollieiT, diit3' as til idciil iiiiMlioii murks, ‘'>9 

r ition and reports, 238 
serious operations, 238 
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medical officer, dut^* as to visits and inspection, 238 

on execution of sentence of death, 252 
to attend prison officers and servants, 239 
where prisoner sentenced to bard labour, 236, 239 
misdbnduct, subordinate officers, of, power of governor as to, 23G 
monunseuts, maintenance of prison buildings when in the nature of, 212 
Nonconformist minister, when appointed as minister to prison, 237 
notice as to penalties, posting outside prison, 257 
, officers, actions against, general issue in, 24U, 211 
subordinate, sss subordinate officers, 210 
superannuation of, 211 

operation, prisoner, on, duty of medieal officer where sciious, 238 
pauper lunatic, discharge of criminal lunatic as, 269, 270 
penal seivitude, books and papers allowed to convict in, 261 
classes of work given to convicts in, 264 
diet and clothing of convict m, 264, 365 
employment of convict in, 264 
letters and visits allowed to convict in, 264 
’ progressive stages incfdeut to, 263 

special communications to convicts in, when allowed, 265 
spuituous liquor and tobacco prohibited to convicts in, 263 
penalty, liability of subordinate officers to, as to communication, 210 
pension, liability of county for share of, whiic governor retires to cuablo 
reforms to be caincd out, 241 
photograph, may be taken of convict, 255 

power of authoiities on prisoner objoctmg to the taking of hn, 
246 

regulations as to obtaining convicted prisoner's, 245, 246 
untried prisoner, of, when may be tnki;n, 246, 247 
police, responsibility for removal of prisoners in first instance, 243, 2(1 
political odciidcrs, nature of treatment of, 249 
poor law relief, giant to discharged prisoners, 259 
preventive detention, prisons for, nature of, 235 

treatment of convict serving sentence of, 25 4 
prison authorities, borrowing powers of, 213 
constitution of, 231—235 
buildings, power of Secrct-iiy of State as to, 212 
I’lison Cominissionois as directors of convict piisons. 232 

constitution and powois of, 231 
duties of, 231, 232, 282 
institutions within jurisdiction of, 235 
prison dress, when prisoners awaiting trial must wear, 2(5 
" officers, enumeration and duties of, 235—241 
prisons, classification of, 235 

prisoner, action by, when coiiit will grant wiib of habeas corpus in respect 
of, 252 

dehnition of, 243 

letters of, duty of governor as to, 237 
liability for cost of conveyance to prison, 243 
maintenance of, wnat it includes, 213 
particulars taken of convicted, 246 

pnvil^es of, power of the visiting committi'e as to, 234 
productioa m court of law, procedure as to, 251 
removal of, formalities required as to, 243, 244 
treatment when awaiting trial, 244 
' other than criminal, 249 

^ when in legal custody, 244 
Prisoners' Aid Society, provisions for certifying, 257 
'prisoners, classification of convicted, 248 
pi*6bate, when not necessary on death of civil servant, 241 
proceedings by and against prisoners, 252, 253 

property of convict, appointment of administrator or interim curator of, 
261, 262 

punishment, convict prisms, in, who may award, 266 
offences in convict prisons, for, 26.5 
prisoners, of, power of governor ns to, 256 
, visiting committee to order, 231 
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IrcjognitanooH, Mkmg nf, w-)ioj»‘ ^ri6t.in<>r oomruiK^d d| drlaalt, S1.-» 
jeleaae, see discharge of piisoiiiT. 
relief, poor law, grant to ili'^ch.ijgod piiwoner, ‘Jf>U 
icligiuii, convict in penal servitude, of, considerations as tt*, 261 
piiRoners, registration on entry, 2,18 
remission of sentence, discharge of prisoner on, 208 * 

removal of prisoner, foimalities icquired on, 243, 244 
iVport, annual, duty of Prison Coiniiiissioncrs as to, 232 
duty cl poiomor to make, 23fi 
icstiaiiit, piisoneib, of, power of governor as to^ 23rt 
royal pierogalive, when may l>o c^erelsed in favom of convicted piisoner, 2.',h 
lilies, prison, prisoner .iwaitiiig tiial as sulijcct to, - I'/ 
search, subjection of coniicts to, ‘J.'J.'i 
second division, treatment of ollendcrs ni the, 247 
fcJecretary of State, appointment of hoaid of visitors by, 231 
coiitiol and powers in the, 231 

not liable in respect of ns»nult bv i>risoii otTieials, 231 
powers as to prison buildings, 213 , 

jele.ise of convicts, 266, 2(57 
to diseoiitiuiie prisons, 212 
sentniiee, canviiig out of the, 250 

disehnige on completion of, 258 

reariissjon of part of, 258 * 

of de.'il.h, duty of inedical oHiecr on execiitnm of 2.12 

jiosLiiig of declaration as to due execiitinii of 252 
report on insane prisoner betoie nr .ifni. Jo'j 
tiealinent of pijsouer under, 251, 252 
separate confinenient, length nnposi'd on oouvicts, 2(50 
facrvice, pleadings and other documents on piisoiiers, of, 253 
sherill, duty as to execution of s-entence of death, 252 
Solicitor, when may visit convn t in penal servitudo. 205 

sjjecial communicatiuns. allowed to -onvicts in penal seivitiide, nature of, 2(15 
spiiitiious liquor, see liquor 

Slate inebriate reformatorios, purjioses for wLich estabh-hed, 235 

Dialernent of elaiin, by prisoner in cusLody, how delivcjed, 253 

subordinate oflicers, dutv as to custody and preservation of prisoners and 

pioperty, 239, 210 

liability as to iinpoitation or expnitatioii of articles, 210 
manner in which duty to be perloimed, 310 
oirenccs relating to eomriiiinjealiuii by, 240 
prohibition against dealing with jnisoneis and others 239 
jesidcnce of, 239 , 

temije of oflire of, 239 
who arc, 231 

superannuation, nfiieers who become civil servants after 2It>t Septemher, 1909, 

of, 241 

were cull servaiils before lit Api il, 1878, of 211 

1st SeptcTiiber, 1909, 
of, 241 

suspension, subordinate oflicer, of, cfTcet of, 340 

right of appeal om, 210 

third division, treatment of piisoners in the, 247, 218 
tobacco, offence of introducing into convict prison, 257 
restrictions relating to supply of, 255 
trial, custody of prisoner during, 261 , 

nnlitness of prisoner, duty of medical officer as to, 238 
untried prisoner, when may be photographed and meaniied, 246, 247 • 
visiting committee access to prisoners, powers as to, 233 

appointment of, 233, 233 > 

llorstal institution, of a, how appointed. 335 
casual vacancies in, when filled, 233 

disqualification for contracting with the piison visited, 2;n 
powers and duties of, 233 
' visits to prison by, time for, 333* 

▼isitors, convict prison, to, powers of governor as to, 266 

extent to which prisoners awaiting trial may see, 215 
subordinate officers may not receive, 239 
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risi<or<;, when ronviit may sop, 2f»6 

writ of summons, bhivilt on pnaourr, 253 

young convicts, provisions iclaling to, 261 

PRlZIi*f.AVV AND .)tJJtJSDKri'iON, 

a(l|uil\caiion, legality c>£ sev^uio doubtful until, 277 
Adjpiralty, pn/n as a droit of, 27il 
advortiseiTioiit, of monilion, 287 
' aflid.ivil., oiipLors must tile, as t.o ship’s pajiers, 288 

appeal, (Miiidcirtnnlion prooepding-, iii, procedure, 21K), 291 
apperiranee, ulaini.iiit ot iiilun-st in ship in.iy enter, 287, 2!J8 
iijoiiilioii, l<j, when ni.iv Ins entered, 287 
appoilioninriit, pii/e hoiiiity, fil‘, 2!)t 
anest of piopnrty, when issm-d to the niii~.hal, 289 
bail, delivery of prixeon, 289 

“ being III sight,” elaiiii to joint ea.|>tu[U h.ised on, 292 
blocicade, c.i[>tiire of vessel bicaking, elleet of, 279 
« elTective, nature ,jf, 280, 281 

notieo of, essential to validity of cajitiiie, 280 
when sliiji not liahle lor breach of, 279, 280 
brxity, aa disuiigiiished fioiii pi i/e, 277 
bounty, pri/.C. appliiMtion for, bow to l>i made, 291 
iinlish posscssiiijis, pii/.e juiisdiotioii in, 280 

liiniLali a of. 280 

Prize Courts, jurisdiction of, 28a, 280 
burden of proof, claim for joint capture, in, 292 
captors, joint, applications by, procedure, 291, 292 
liability for loss through iieghgeaice, 284 

unlawful destruction of prize, 284 
preliminary steps obligatory on, beloro ad|iidieation, 283 
riglits and duties of, 283, 284 

capture, declaration of prize court necessary to validity of. 277 
duty of commander of belligeient ship aftei. 28.1, 28 4 
open sea, in, when unlawful, 283 
vessel breaking blockade, of, legality of, 279 
waters in whieh lawful, 282, 283 
when lawful, 278 
cause, see proceedings. 

caveats, nature of, which may be ciib'red, 289 
cliaracter of ship, colours and jiass as evidence of, 278 

claimant, application for munition against captors by, rights as ti>, 288 
, right to enter ujipeiiiance, 287, 288 
Colonies, prize jurisdiction in, 286 
colours and pass, as evidence of ship’s character, 278 
comineicial domicil, us test of iialjorialitv, 278, 279 
commission, prize jurisdiction in the Colo<ue» derived from, 286 
coudcmnatiou of prize, object and elTeet of, 281, 2sr) 

iiiijc limit for, 288 

contraband, absolute and eenditional, nature of, 281 

as defined by the Declaration of London, 281 
liability of neutral ship cairying 281 
’ real destination as test of, 281 

oonvenlent port, duty of commander of lielligerent ship to despatch capture 
to, 283 

“ convenient port," meaiihig of, 283, 284 

co-operation presumption of, in cluitn to joint capture, 292, 293 
costs, olaim by joint cajitors on, 292 
. proceedings for condemnation, of, 290 

Cjrown, instiUition of proceedings in name of the, 287 

powers aa to estabh&hnicnt of prize couits outside British Dominions, 
287 

prerogative rights of the, in prize, 277, 278 
customs regulations, apjplicatiun to prize ships, 294, 295 
Declaration of London, articles named as absolute contraband in' the, 281 
decree of prize court, enforcement of, 291 
despatches, liability of neutral ship carrying, 283 
destination, u test of contraband, 281 
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discovery, judge may order, 289 , 

evidence, proceedings for condenuiation, m, how taken, 289, 290 
eii'^my, property of, liability ns a prize, 277 

ship, when vessel decreed to be an, 278 
vessels of, when not the subject of lawful prize, 277, 278 
li^hing vcs^iol, exemption from lubilily to seizure, 278 
High Court of Justice, prize court juiisdictioii of the, 285, 286 
inspection, right of claimant as to, 289 
iiitcilocutory applications, liow made, 289 
interrogatories, cxaniniutiou of captors on standing, 288 
joint captors, applications by, proccduic, 291, 292 
captuio, burden of proof in claim for, 292 

claim based on ship “ being m sight,’' 292 
f.Bsenlial elements of claim, 292 
jurisdiction, British I'nze Courts, of, 28o, 2Sfi 

Pi ivy Council as to prize appeals, of, 287 
pjize courts of Bntisli possessions, of, 2H6 

limit of, 286 

inaish.i', 'icrvice of jn.iec'i'^ bv. 288. 2S9 

in i''UT of ■sliip, notice, of blockade as itleeti,ng, 280 

monition, adxert.ising and hling of, 287 

conimerici merit of jnoci'edirigs liy issue of, 287 
onliv of af)pe.iiaiice to, 287 

inav be gr.iii1,ed to cl.iiinant against captors, 288 
service of, 287 

nationality, slop or cargo, of, a-. .nlTecting jiropert.v, 27!> 

test 278, 279 

ii.av.il port, destination of ship .is .iliieling contraband, 281 
negligt nee, |ial>ilLty of enpLois for lii-.s m^casioiiod througli, 284 
ncuti.al, definition ot a, 277 

j>ri/e ni.av be the property of 277 
ship, li.iliilitj on c.uiviiig ilc'.patehe'., 282 
to be ‘-earcbed 28.3 

• •ipliire •vii bre,.ik'ing blockade. 279 
sci/iiie ivlien c.irrvjMg seivants of belligerent states, 
282 ' 
nheie laigo eoritr.iband, 281 
Mlif'ii x'C'-sel (b'Ciiied to be 279 
Slate. eajiLurc not lawful in teiTiUinal w.aters of, 282, 283 
neiilrality, eJium lor violation of. flow made 283 
nodee of blockade, esse.ntial to xaliditv ol i aptnre, 280 

xviicn master of shiji allVcied by, 280 

owneis alTeeled bv niic-U-i's iee,eipt of, 230 
order of pn/e, court, mifou (inent of. 291 

owner of ,Jiip, nuLiee of blockade to nia.stf>r fus alTccImg, 280 
payments, irilo or out of couit, proci dure, 291 
pelaliou, claim by loiiit cajitors, on, procednTC\ 291, 292 

of right, lunsdiction of High Court of .fustice as to, 286 
philanthropic mission, exerniitioii of ships of, from soi/iire, 278 
pleadings, not rerjiurcd unless judge orders, 288 
port, captured piizc must be taken into coiivoiLient, 281: 

of destiiialion, as a test of contiahand, 281 
Privy Council, prize jurisdiction of. 287 
prize, as distinguished from booty, 277 

bounty, amount of, how p.ivalWe, 293 

applications for, how to be made, 291 
ayjpoi tioiiineiit of, 291 
deciec of the court as to 293 
how grunted, 293 

who may tw' eiil.ille^l to. 293 * 

condemnation of, ohieei, and clfect of, 284, 285 
court, jurisdiction in I TinUid Kingdom, 285 

necessity for decree of condemnation by, 277 
^ order or decree of, enforcement of, 29J 
rules of court goveinnig jirocedure in. 287 
Courts. |iirisdictiuii in Brifi-li possessions. 286 
detlnilioTi of, 276 
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prize, detivery on 289 

order for appraisement and sale or inspection, 289 
property in, when passing from original owner, 377 
salvage, applications as to, procedure, 291 
0 recovery of, proceedings for, 293 

ships, application of casluins regulations to, 39 (, 395 
‘ unlawful destruction of, liability of captors tor, 284 
when a droit of Admiralty, 276 
proceedings, eommcncement by issue of monitiou, 287 
' discontinuance of, 290 

bearing of, 290 

institution and conduct of, 287 
ransom, enforcement of contract for, 291 
nature of contract of, 294 
prohibition of, extent of, 294 
release of property ariested, how obtained, 289 
religious mission ship, exemption from seizure, 378 
restitution, extent to which prize court may decree, 283 
Ba7i! of prize, order for, 289 
salvage claims, procedure as to, 291 

prize, recovery of, proceedings for, 29.1 
scientific mistion, exemption of snips of, from seizure, 278 
search, right of eoinrnaiidor of belligerent ship of war as to, 283 
security for costs, claimant may be compellcil to give,, 288 
servant®, belligeicnt state, ot, liability of iioul.i.4 ship curiymg, 2S3 
ship “ being in sight,” claim to joint capture based on, 393, 293 
condemnation of, as a droit of Adrniialty, effect of, 37(i 
time limit as to, 288 

siibpcena, attendance of witnesses compelJed by, 2S9 
tcrritoiiul waters of neutral state, capture not Inn fill m, 2S2 
transfer of property, as affecting status of ship oi cargo, 278 
violation of neutrality, claim for, how made, 283 
warlike stores, as absolute contraband, 281 
wanant, prize jurisdiction of t'olomcs derived from, 286 
witnesses, attendance compelled by subpoena, 280 


PUHtilC AUTIIORIHES AND PUBLIC OFFICERS, 
abolition of office, compensation for, 3.'i2, 355 
account, sovereign Power not compellable to, 307 
act of State, act of Colonial Govemment as an, 309 

tlie Lord Dientenant of Irelaml as an, 310 
t acta within definition of, 304 

defenco to civil action, os, 312 
definition of, 301 

foreign Government, of, recognition of, .SIO, 311 
jurisdiction of municipal tiourts as to, 307 
meaning in modern sense, 305 

remedy of British subject sufTcung damage fiom, 309 
Tight of action not deiived from, 306, 307 
lime of war, in, effect of, 308 
Gubiect, ratification by Sovereign, effect of, 307 
action, dot inatntainablo when' toit committed in exercise of legal di'Cielion, 
31U 

notice of, time for giving, 3.50 
• when required, ,349 

ro'’u»al of judge to tiy, liability attaching to, 326 
•- Tight of, not deiived from aet iif State, 306, ,307 
. advice, nou-liability of officer of the Crown in respect of, 318 
a/ivocates, plotection by the ordinary law of privilege, 335, 336 
agents of public authorities, Tight to protection, 3i2 
alien, a King's subject, 309 

act of SLat« out of the juiisdiction damaging to, remedy in respect of, 
309 

annexation, succeasion by, rights and liabilities attaching to, 31 1, 312 
appeal from decision of authority as to compensation, 354, 35D 
appeals, protection respecting costa does not apply to cosis of, 34.5 
arbitrator, m to pTotection of. when appointed by the coqrt, 336, 336 
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Atl^iincy-Ccneral, af;aui''(. fht> Cumii «illi i-tutscnt of, 316 

Biitisb subject, renieiJ/ fur tlania;;u frotu an uct of State ouUiido the jarisdic- 
tiuD, 303 

bmeten of proof, as to rights umler statutory authority, 313 
Ciiu<e of action, continuing, when time begins to lun in respect of, SI®-, 347 
ciiarteicd companies, di'cisnms atloetmg powcis and liabilities ofii 310 
civil action, act of State as defence to, 31‘J 
•eoJonial coiiits, protection .illordeil in n'spcct of proceedings in, 3G-' 
Goveriinients, aeUi of, may anioiint <o acta of State, 303 
Oommissjoticrs of Taxes, protei'bion aS'oiileil ti>, 33."> 
coinniiLiiiont w.irrant, piotcclion of iiiiigi'.tinlo is^iUing 334 
compensation, nholilion ol olliee, for, 3iVJ Sfie 
appeal in resjiccb of, 354, 35C 
awarded under the TubJic JJe.'illli Act, 1S75 356 

claim foi, how made, ‘Ini' 

cousnliT.it ion and deeision as to claim foi, 351 
dale of p.iyiiicJit of, 3.‘io 
dt'cre.nse of .salaiy, for, clTcct of, 353, 351 
elfect of statutory provisions' relating to S.'S 
Joss of oHice toi, conditions of grant of, 353 
nature of ctaisideralions atlccting, 353, 351 

none payable where act causing duunige aiilhorised by legisla¬ 
ture, 312, 313 

Tight of oUicers of p.arish council to, 355 
saapeusioii on new appointment, 355 
conlideutial cornmunicalions, disclosure not compelled, 3I.S 
coiajucst, succession by, lights and liabilities attaching to, 311, 312 
eoiistablea, protection on executing juaticc-s’ w.airaiits, 320, 321 
“ eimtinuiug cause of action," meaning of, 317 

continuing cause of action, when time begins to run in respect of, 316, 347 
conliact, pel forinaiice of, rn.sdo in pursu.aiiee of public duty, nature of, 342, 
313 

Rcriant of Ciowri or public agent not iiorsonally liable under, 314 
CDioncr.s, protection alfoidcd to, 32,5 
corruption in office, ollcnce of, 351 

cn-tj.., fliscietion of (bo emiit not alfecled by riiblie Autliorities Piolection 
Act as to, 343, 341) 

effect of the Public Authorities Piotoctnui Act as to, 345, 318 
geneial statiiUiry protection as to, 311) 
county court judges, protection affordefl to, 32 4 

right of m.sgistrate where j)i (XJecdings bi ought against him in 
the, 334 

Couit of justice, act ot ininisteri.il officer of, protected, 319, 320 • 

to Ik' pniu'cfed niiist he vulhin j iii L-diftmn of, ,327, 
3?8 

application of protection to proceedings in, 324, 1J5 
record, protection affoided by rule .is to record of, 323 
Courts martial, protaiction of members of, .325 
criininal offences, acts of public officers ainonntiiig to, 351 
Crown, acts of foreign Government rccogiiiacd by the, 310, 311 
authority of, no defence to action for tort, 316 
colonies, acts of governors of, may amount to acts of State, 3fl9 
coinuiunications affecting (he, not disclosed, 318 
existence of state of war deternimed by the, 305 
nationality of territory decided by, 306 

nor-liability of officer of the, for advice tendered, J15, 818 
officers, as distinguished fioiii public officcj.^, .‘<22, 323 

statutory habilitv of, 323 • * 

payment of money into hands of servant of, effect of, 316 • 

power of, in time of war or rebellion, 308 ' , 

recognition of foreign Governments determined by the, 305 
remedies lor injuries caused by the, 308 
declaration of right, time for proceeding not enlarged by claim for, 347 
decrease ,of salary, compensation for, effect of, ^3, 364 
defamation, protection of magistrates from action for, 332^ 
defence, acts of State as a, juiisdiction of municipal courts as to, 307 
civil acticm, to. act of State may be pleaded as, 312 
discretion, protect ion of magistrate exercising a statutory, 334 
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rlisi.ipss warrant, pfotectifm niagif331 
(‘inolnrni'rit^, as to wliat an',, Sal 

“ oiDpuwi'i ifif» ” iiini “ ff>iiirn,iii(liiiK,” as to (h'-t iin-l ion bc( 313 

East India (^'>iiipariy, jiidjcial dfCismiLS as to jiosit.ion ol, olli'ft of, 310 
Fatal AcfiiilniilA Act, IHKJ, when tirno bcj'ins to run nndcsr, 317 
foicijtri (Jovcrnmcrits, ollinial acts of, ifco(:rnitmii of, 310, 311 

Icr'ritjinlion of, 110(0101111111 by (ho Clown, 30r> 

(iovoi rioiont dc|i.ii (.mcnl, imtilic aulhoiily not jn nl rr li'tl in i>roooodui''s by, Blii 
Ijovoriior, Crown colony, ol, <uit of, as an act of State, 30!J 
(;i atii it (Ills scrvioos, olloot on li.ibiJilv. 3IH 

hnhpcm corpus, liability of jiiiJfrc unliwlnlly lolii'.iri}^ to criant isi it of. .331 
no pio(,<v‘Uon lor wiijn^lul ,io,t iol.i(in" to, 331 
hif^hw.iy aiitlioril lo.s, non-liabi I ity lor iiori-fo.isaiioo, 317 
nfriorantia ftirli pxntsaf, apiilic ation to dwisioii of jiidifo, 330 
iiiloiiOL couits, aiiplii'at 1(111 ol inoloclion ni lo.^pr'i t ot proi frilin^s in, 321 3-'" 
liibililv Ilf |ii(|i.;i' fot (lor I'-ioii not within llio |ui imIioI niii ol. 
330 

piool of Jill isil'clion Toqiiiroil, 32S 

int.ornat.ional l.aw, liibilily nl sin oossoi In ,'>(alo iiirlits niuloi, 31 1, 312 

Iicland, .lot, of bold bioiili'ii.iiii ol, , 1 , ,i<‘is ol Sl.ilo, 3lii 

irrflovaricy, 1 ightf to fiiolootion not i.'iv'ti'd by, 32(i, 327 

ji((l"o, appln iLioii of inlo n/intni nl ct fncli e.rcusnt to di'ojsion of, 33il 

liability on iiiil.iw liillv ioli|.-iiq' t<i rji.nit writ of fuibcat corpus, 331 
Tolnsiiij^ to (ly an .iclioii, 3 o 

jiii?i!-ini'nt, juj isdiclion as to pi ol is I iim i-oni[. iinl \iith tli.il rcl.il iri<j to, 

31 >1) 

juiliiial acts of iTi.ijristiales, clj^sos of, .13.} 

duties, compared with niinistci lul, 32(1 

tunctioiis, cssprilials to pioleclion of persons perfoi mini', 321, 32.'» 

object of jiroti'clion .iltoMlod to persons funromiiiiij. .12 1 
pi ot eel ion nl fieisons e\eici-.mf'. 323 
pnx’ecdiIlf'S, Jiinils ol pioteclioii iififilied lo, .'S2>, 320 
jurisdiction, absence or ex.ees., 01 , bow arisiiit;, 32S, .J2'.t 
as airecliiif; proleetion of ni.Lf'isI r,t(e>, 333 
for [uijprxses of piotrxiion ,iiid ludffmcnt coinpareil, 330 
irregular firoceeding witbin, jnoU’Ction of, 331 
liability of injfri..l I.ile^ .udiiig in e\eess ol.‘332, 33.3 
objection In, matters mvobed by, 330 

protection alforth'd only to aids wilhiii the com I’s, 327, ”28 
justice, dccibion coiiti.iry to rules of national, voidability ot, 337 
justices of the peace, see inagistr:itc.s 

justices' warrants, proti'clion of con•^ta^)lc executinfr, 320, 321 
Kiiif' can do no wrong,” mejining of, 307, 3<'8 
Uaw tSocicty, protection tiffordivl lo the, 325 

limitation, period of, under Public Authorities I’rotcction Ai t, 34(i 
bold t'liainbei lain, disclosuie ot eoiiirniii^cations l>y, not eojn|ielleil, ;*.I8 
Iiieutcnarit, Ireland, act of, as an act of State, 31U 
loss of office, compensation for, conditions of grant of, 3.'i3 
magistrate ‘ exceeded his juiisdiction,” iiieaniiig of, 333 
magistrates, acts not within jurisdiction of, not piotected, 329 
classes of fiidieial acts of, 333 

■ degree ot jirotecLion .affoided where acting without jurisdiction, 
333, 331 

difllcnlty m bringing actipn ag.'iinst, 3 iG 
li.ibility in acting in excess o'f juiisdietioii, 332. 333 
meaning of “acts done within the juiischctiuii’’ of, 333 
proceedings against, court in which taken, 331 
remedy of plaintiff in, 331 
,protection afforded to, extent of. 331:—326 
from action for defamation, 332 
of acts done within their jurisdiction, 333 
on issuing distrc.ss or commitment warrants, 334 
exercising a statutory discretion, 331 
right to ptotection, 336 
special provisions relating to, 332 
malice, liability of ^uAft-judicial tribunals in respect of, 333 
raaitial law, limits of existence of, 308, 309 

mini'.icrial officer of court of justice, protection afforded to, .319, 320 

< 34 ) 
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PUBFJt Af rmiRlTlF.S VND rrrBLH' oKKICER^, 

luialeasauco, distiiu fifU liel\\ei?n ,niil jiuhln^ srrv.tula iii its[iEct of, 

x’\\ r>r:} 

il'itt lo:i '.I :iiicl, .'IJ*!, 317 
Jijljililv of jmlilir; Joi, ;M(i 

ini tiixke, iiioricy p-mJ iiilo hands iil |>iil>li> scivaiit hr, ctroct of, 31<> 
nniN K'lji il (fiiiti,, Jill wil (ion .i,s In not* iil hl.iO', ;jOi’ ■* 

^ no Jill I'Mjii't.inn in lime nt w.n. .{(W 

uew a[jpriiiilriii''nt, '■ii'ifioiisinn of coinpi'tisiil ion on, ;>,'>5 

non-ti'rii.iirico, iJisljiict nm lictwi'cn mi".li‘!i''.inf' ami, ."If!, 317 • 

liahilllj ol Otlli iT Joi, V\ heir duly ill I'lI fo .-,1|!)(JI ilin.itp, 321 

(iiiFilii* iilhi I'J /ill, ii[>iin uliaf ili‘f'''ni.liii^, .Iln, 317 
non lialjilitv ol lii; 4 li\vMy .in' li'n ii i,'-, lor, .117 
notico of aotion. tiirio for {^is’ino, .{-‘lO 
Nvlir.io ieqiiiir'<l, 313 

iiui'iam.o, ni.iy ho, <iui hoi I'.cil by slnLnl.-, 313 
ollcniT®, fioldt'r of piihlio oflioo, by, 3.^1 
offioo, (.on 111 ol, 3.‘i3 

“ olJii'cr,’ ill'll III 1,1011 of, in I.oimI f io \i i ninont, Aot, ISSM 3.">3 , 

oIJk i,il 1 .1(11011,1', at-L [i/olitli'il liy J’lihlii, A 111 lioi il K’s I’lotoi lion Ai't iuii>,t 
I ol,ifi‘ to. 311 

in\ niT-.}ii|i. \ihin .ii'l-. im'iiiciil :il to, .iio protin toil, 313 
p.irisli coiini il. il',;lil, ot ulTii i is lo coinponsaljon, ^ 

fionsion, public otiii ci, of, olFcncf' ot a.ilc of, 3.30 
|ic|ilioiJ o^f infill, !is I (.‘iiicd'y loi injiiiii',, cnU'crl by llio Clown. .3(1.'? 
jilc utinga, f.icr,!> cniilling pl.iintill lo jiiol i cl loji iiiii.st, ho llic siih|CcL, of, 
.{.'lO 

piiv.itc Acts, protection niroitlud hr, 33W, .331) 

incliv iiliinls, proLcitioii when iicliint iinilcr [iiiblic aiitliuiilv, .313 
Tights, not .lib oil'll l>y trcailics 3()S 

pi cjccrdiiigs, nature ol, piolcotcil iiinlci llie riiLiIio Anllun il ics I'loliction Acl, 
314, 34.j 

pioliihition, fiction hascd on act of .SLfite rc.sl.r.iincil by, 31‘2 
luotcction, not must ho williin the loiut's jiiiisdicljoii Ijj be siilii 'cl, lo .327, 
32» 

c\orcis(j of r/fO’/v'i-jiidioi il piiwors snbji'cL to, 331, 
iijcli\:incy .it> not atlecling iigbt to, 320, 327 

juiistlicliiin .IS to jiidgniciil coinpiircd vvilli liint leliitiiig to, 33i) 
ni.iniiL ‘1 of doing the net cuiii[)l.iiiicil of as nut alTccting iiglit lo, 
320 

nntiiic of iliiLics the snbjcct cf 311 

piisons as public aiithoi iljcs unliLlcd to, .310 

statutory met hods of, .133, .531) ^ 

Public AuLlioiUica Pi jf. cl ion Acl .ipjilii .it ion of 331). 310 

natuii, of duties subject lo, 311 

pioccediiigs piotci’iid under 314, 
.345 

proteeleil .i< t must Ik* bonCi yidc, 344 

J'l I.itc to oflicKil eapa- 
city, 344 

or riniis,sion need not bo 
dipeetlv justitifibJc, 313, 
311 

piotcction under, oiilv affects tortious acts, 
315, 346 

public authority, absence of cxpre«-. statutory coni'n.iTid i'nrnat>jrial to right 
of protection, 312 

duties transteiied to newly cic.ited, etfect of, 3J3 ' 

li.ibilily for iiiisfe.i-.aijce or iioii-feasaiice, 313 , 

piotection of private individu'ils acting anilcr, 313 ^ 
public duties performed by, 341. 342 

right of olliccis of, under the Public ffeallli Act, 1375... 
3D5 

scrvant.s .and ngonts of, right to protection, 313 
st-itiitoiy Jifihility of, 323 * 

who are', 340. .343 

duty, performance of coniract in pursuance of, 342, 313 
Public Health Act, 1875, conipon-satioa awarded uuder, 3.55 • 
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PUBLjf’ AUlHultJXrEf^ AND PIJBMC OFk'lCEHS—continued. 
public cflicc, Kale of, riK an ulTcuce, 31>0 
tenure of, SW 
officer, dcfiiJiLiou of, 317 

delegation of duty to aubuidjiialc no protx'Ct.ioii to, 321, 322 
liability for mifefi'aaance and non-feasance, 3115 
in tort, 316 
of, rule O'! to, 317 

non-liabiliiy for advice tendered to the Crown, 318 * 

rrcoveiy of riioiiey from, ivlien I'ssued by the Government, 315 
officers, os distinguished from Ciowu oSIi'its, 322, 323 
beiiaut, may contract personally, 314, 315 

uoii-liabiliLy under contiact in representative capacity. 311, 
315 

payment of money by ini-»t.ilve info liaiids of, effect of. 315 
vaccioatoi, not an officer or servant, 353 
fT/oji-ai bitrators, protection on exereisuii' a jiidical discretion, 33.5, S35 
judicial persons, rules essential to appliiMtioii of protection to, S3t> 

of natural lustice not obseivcd by, cllect of, 337 
* powers, uatiiie of piotcctiori atToided in respect of, 331, 335 

pi'isons within tlic protection afforrled in respect of, 
335, 335 

tnbiiii.ils, liability for malice, 335 
ratification, .let of ‘■ubje-ct by SnveK igii. of, I'tfei-t of. 307 
“ n'lisouably,’’ distinguished fiotu “ aliseiUiU-U 313 
‘ removal " from office, wh.it ■ iriistitiiles, .J.'i.l 
revolutionary Government, acts of, effect of, 311 

biiceossiiin by sirppici-sion nj, iigiit.s and liabilitirs 
attiicliing to, 311, 312 

noyal Prerogative, examples of exercise as acts of State, 305, 306 
exercise of, at present time, 305 
salaiy, public officer, of, ulfeuce iclating to sale of 350 
sale of office, ottence of, 350 

herv.ant. Crown or public, of the, non-liabihty under contract, 314, 316 
sberitf, liability for acts of subordinate, 322 

in respect of writs delivered, 317 

stiict obedience to terms of writ or warrant neccssarv to protect ion 
of, 319 

solicitor, when a public officer, 353 

btatutory authoiity, burden of proof ns to rights under, 313 
duty of persons acting under, 313 
protection, by private Act, 338. 339 
public statutes, 338 
' methods of, 338 

subordinate officer, delegation of duty to, no piotcctiori, 321 .322 

succession. State rights, to, liabilities attaching to, 311, 312 
Eupeiior courts, jurisdiction presumed until contrary proved .127, 323 
presumption as to validity of wiit of, 320, 321 
taxation of costa, as a judicial proceeding, 325 

where Public Authoritie.s Prote-ction Act applies, 318 
tender of amends, oppoitumty nut afforded defendant of making, eifeci of, 34 9 
regard must be bod to statutory iterms in making, HJ8 
, where proceedings within Public Authority's Protection Act, 

317, Sts' 

territory. Crown decides as to nationality of, 305 

time, proceeding, for, not enlarged by claim for a declaration of right, 347 
vfben b^inning to run under the F.-ital Accideufa Act, 1846. 346 

Public Authoiitics Protection Act, 

* S4G 

tort, delegation to suboidinatc officer no protection in respect of, 32f!, 323 
> exercise of legal discretion as affecting right of action for, 319 
liability of public officers in, 316 

remedy for injury caused by the Crown in cases of, 308 
tortious acts, protection afforded by Public Authorities Protection Act applies 
only to, 346 r 

treaties, private rights not affected by, 308 

trikmnals, application of rule as to protection in respect of proceedings to, 

^ 3S5 

war, existence of state of, determined by the Crown, 306 

( tie ) 
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PUBLIC AUTHORITIES AND PUBLIC OFFICERS—coniiauarf. 
irar, jurisdiction over acts of State in time of, 308 • 
warrant, protection of constables in executing, 320, 321 

refusal by constable to produce, effect on liability, 321 
witnesses, protection by ordinary law of pnyilege, 335, 336 
writ, liability of .shciiff for dibolii'dicncc to terms of, 319, 320 
superior court, of, presumption as to Tuhdity of, 320 
wrong decision, judge not liable in le.spoct of, 326 
, immunitv of the King from liability for, 307, 308 
wrongful, act dune by authority of IcgisJiituie cannot be, 312, 313 

PUBLIC TIBALTII AND LOCAL ADMINISTRATION, 

access, public saniiatv convenience, to, consent necessary to make, 603 
accessible, as to meaning of, 603 

accident, pioiisiun of ambulances for use in cose of, 43,6 
arcounts, library authoiity, of, keeping and audit of, 695, 696 
local authorities, of, form and audit of, 387 
iniiseiiru and gymnasium aulhoiity, of, [iiovisiuri as to, 590 
Acts of Pailianient, duty of J^ocal Government Ilo.urd on promotion of h>cal, 375 
adjoining, meaning ef, in rel.ition to buildings, 421 • 

Admualty, Public Health Acts do not apply to the, 3G.''i, 366 
adoption, Museums and Gymnasium's Act, 1891, of the, method of, 68^ 

Public Health Acts Amendment Act, 1890, of the, by urban or rural 
council, 361 * 

labi.iiics Act, 1892, of the, etlect of, 682 

necessary resoluLiuii on, 583 
notice rerjujre''l on, 583 

adiiptivc powers, of locil aulhuritics, as <o buildings, 111, 415 
■iilveitiscincMt hoardings, licensing anil lixing of, 400, 401 
uiLeitiseuieiits, byc-laws for the regulation of, 396, 399 

c\.p<‘iis«-s icl.itiiig to bjc-laws regulating, how defrayed, loO 
subiiussioti of hyc-laivs relating to, 399, -liiO 
ngii’cnicnt, between libiaiy .luthuiilics as to use of single libiaij, 589, 59o 
.III space, bye-laws as to buildings may provide for, 119 
alkali waste, picvention of nuisance from discharge of, 408, '109 
works, meaning of, 406 
woiks, Act regulating, 404 

application for cortilicatc for, 411 

of provisions of the Act to, 407 
central aiilhoiily for enfoicing the Act relating to, 406 
complaint by sanitary authority as to nuisance aiising from, 
414 

condensation of muriatic acid gas by, 407 

definition of, 401 • 

dischaigc of owner iiom proceedings as to, 113, 414 

drainage from, duty of saiutaiy authority io, inS 

inspection of, provision lor, 412, 413 

local authorities executing Acis lalatiiig to, 406 

notice on change of ownership of. 411, 412 

power of owner to make special rules for woikiucu in, 410, 
411 

picvention of discharge of noxious or offensive gas from, 407 
registration of, -111 

separation of aeids fioin waste and drainage, duly as to, 4oS 
ambulances, provision for purpose of isolation hospital, 440 

of, 436 

anim.ils, exiiinmation at knacker's yard, 560 * 

register of, to be kept by knackui, 561 
seizure by constable at knacker’s yard, 560 
annuity, rate of, under owner’s charging order, 531 

lenicdy of holder when lallmg into arrear, 531 ’ • 

appcE^l against bye-laws regulating baths and washhouses, rights os to, 600 
closing orders by persons other than owiieis, 646 
decision of local authority as to closet accommodation order, 

, 598 

pleasure boat licence, 581 

order as to sanitary accommodation in metropolis, 600 
lor pulling down olmtructive buildings, 545 
refusal to deteriiiine a closing older, 515 
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PUBLIC* HEALTH AND LOCAL ADMlNISTBATION—canitnwd. 
appeal against rcfural to grant petroleum licence, 576 

by person aggrieved by rate or order under the Public Health Acts, 309 

the filling up of ditches in the metropolis, 
612 

dairyman’s right of, whcie prohibition older as to milk not with- 
I drawn, 164 

local authority, by, on refusal to establish an isolation hoepital, 437, 
438 

, appc‘:ii:iiice, defendant to vaccinatum piocceding'.. 485 

aibitratiou, ijuestions of value affected by Uivvu jilaiinuig scheme, as to, 54 4 
icference of dis-imtcs hetween Icical autleuities and bodies affected 
by works to, 367 

Hj re>t, piiwiTs of constable at knackci's y.nd. 560 
.irseiiic works, meaning of, 105 

art galleries, power of local authorities as to piovisiou of, 581 
schools of, provision of, 581 
ashpit, definition of, 420, SyO, 607 

liability on depositing infections n/bbii*h in, 450, 151 

• provision in metropolis, 505), 600 

of properly eoveied, 590 
a-sessable value, meaning of, 383 

Attorncy-Goucial, consent requiri'd t.) proceedings under Puhl.c ffcalth Acts, 
in wbat c.ise^, 309 

proceedings to icstraiii a niii .nice may be taken by, 610 
back to b.ack dwellings, restrictions as to, 528 

banker’s oveidraft, sanction ot bocal Govciniiiant Ho.xrd reipiiieri foi, 382 
bathing places, bye-law.s legulatiiig power to make, fmO, 501 
provision of, 501 

Baths and Wi'shhoiisos Acts, application of Surnirniv Jiiii-diel ffiri Act* to, 50(> 

authorities whieli may adopt, 187, 488 
boirowing powers of aiitlioi il le-. lor purpose.^ of, 
489, 490 

corrupt inn and disqu.ilitieafion of persons under 
the, 495, 496 

difinilions under the, 187 
i-xt'ciiting .IIIt.lioi itv, 487, 488 

experibi's of eairviiig into execution, how ji.iid, 490 
iiienrporal iou of L.indb Clauses Acts with, 491 
operation bv adoption, 486, 487 
partial adoption impossible, 487 
baths and washlii'u.,es, acquisition of existing, powi'rs, 192 

application ol iiieome deiivcd from, 490, 491 

• appouilmeiit and leniov’il of oflicers foi, 49.") 
appiojiriation of lainJ by local auth'uitios for pijr> 

poses of, 492, 493 

bye-l,aw& regulating, natiiie of, 499 

• powei to make, 498. 199 
conij.acts relating to, provisions .is to, 491, 495 
•‘reel ion and fiiinisbing if, 491 
inairageinent and eontiol ot, in whom ve>it,ed, 495 
notice rcrjtijied vvlicie iMTit.i.iet .ibuvc £100 195 

offeneos against di’ceiiey in, 497 

piiieli.iS<* «ti‘ lenling of l.iinls for pin f.-.leb <if, powers, 
491 

kale of unnecess.iiV, powers of local authoiities, 493, 
494 

supply of gas and wfiicr to, provision for, 496, 497 
« Uses to vvliii'h may !>•' put, 497, 498 

•• bedding, destruction of infected, powers, 451, 452 

“ bet-t practical means,” meaning of, in prevention iif escape of gas, 406 
bisulphide of carbon woiks, meaning of, 405 
bisulphite works, meaning «jf, 405 

blood boiler, consent ne<i -.'.arv to earning on trade of, 562 
Board of Kducatiun, grants to libr.arv .mllionties by, 594, 59.') 

'I'riide, power a to iiitceted ships, 46.5 • 

iHiats, extended powers ol local aat.lioi dies us to licensing of, 580, 581 
licensing by local uithonties, 5.80 
lUoiie-boiler, consent neces un to cairying on tiaile ol, 563 
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PUBLIO HTOALTH AND LOCAL ADMINISTRATION—row/twffrf. 

borrowing powers, county council for isolation hospital purposes, of, 441 
joiufc boards, of, 386 

library authorities, of, under Public Libraries Acts, ({94 
local authorities, of, 382 
metropolitan borough councils, of, 386, 387 
port sanitary authoriUes, of, 386 • 

purposes of the Baths and W^aslihouscs Acts, for, 480, -lOr 
town plaiiiiiiig schemes, for, 527 • 

working cla-s dwellings, for, 5H, 512 , 

restriction as to pin puses of, 383, 384 
biulilmg, pulling down of ollending, how tn.iy be carried out, 42i 

regulations, byc-laws containing, power to make, 417—121 
site, must not be insanitary, 42(5 
buildings, adoptive powers of local authority as to, 414, 415 

alteration of, jiower as to bye-laws regulating, 416 
definiliun of, 416, 416 

demolition and repair of dangerous, 430, 431 
cxi-itcuec of ofleiiding, as a continuing olTcuco, 425, 43G 
expenses of remoial of offending, recovciy of, 424 • 

inspection of public, provision for, 430 
nieaiis of ingress and egress, provision of, 429, 430 
notice of intention to pull down offending, necessity for, 424 
plans and notices relating to, provision in bye-laws for, 421^ 422 
pnlliiig down offending, provision for, 422, 423 
tempoiiiry, .appioval by loe.il authority, 427 
biiri.ll, isolation hospital p.iticul, of, ji.iymcuit of O'tpciises, 413 
jicrsons dvnig in liospital of loo.ii antliority, 4.'12 
<leflnition of, 388 

b^ e-laws .idvei tisements, for regulation of, 398, 399 
iiflc-cting the altciation of bmldmgs, 416 
as to cairi.ige of offensive matter thiough streets, 609 

S. 1 II 1 Lilly conieniences, power of sanitaiy authority as to, 
603 

seamen's dwellings iii London, 515 
the metropolis, .388 

conlirination of adi ertiscmcnt, 399, 400 
neco.ssity for, 391, .192 
roust ruction of, 397, 398 
oonLitming offence against, 390, 425, 426 

control of Local Government Boiird as to, for working clgss dwellings, 
548 

discretionary powers not favoured in, 397 

enforcement of. remedies, 397, 398 • 

essentials to validity of, 393, 397 
evidence of, 393 

where regulating advertisements, 100 
good rule and government, for, power of Loroiiuli or county councils 
as to, 390 

hop-pickers’ and fnut-pickers’ lodgings may be provided for by, f 
516 

intention must be clearly expressed m, 394, 393 _ *■ 

invalid, when hold to be, 390, 391 ' 

m restraint of tr.ide, 396, 397 
local antliority, of, how made, 388—390 

new buildings, os to, construction and application of, 416- 418 •' 
penalties imposed by. powers, 389, 390 ■ 

penalty on breach of, as to carriage of petroleum, 672 
power of London County Council to make, as to sanitary acpblhmcida- 
tion, 601 ^ • 

museum and gvmuasirm authoiitics to make! 692 • 

sanitary authority to make, in metropolis, GDI 
to make, under Public Libraries Acts, 591 
prevention of inTurions effects from offensive trades, for, 563 
provision for notices and deposit of plans .is buildings, 421, 433 
publication of, made under the Pubbe Ilealth Acts, 392, 393 
ratop.ayer’s right to inspect primosed, 392 
reasonableness of, test of, 396—397 
xegalating bathing places, power as to, 600, 601 
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ii^e-lavrs, regulatidg baths aud wo&bhouses, appeal agauist, right as to. ROO 

nature of, 499 
notice of, 500 
power to make, 198, 499 
common lodging houses, 511 
houses let 111 lodgings, 507, 508 

slaughter hotise.s and knacker's yards, nature of, 55G 
the carriuge of peti oleum, 572 ' 

use of tonls, sheds and runs, 51G 
woikiDg class lodging houses, 539 

regulations aa to new buildings which may be contained in, 41G— 
421 

removal of oircnders against, 398 
revocation vvhero unreasonable, 426 
severance where partly valid, 397 
btatutory powei-^ of loisil aiitlioiilies as to, 388 
submission of [iroposi'd, to the Homo Seeretary, 393 
suspension of, i iider town planning soheinc, 42G 
•ultia virrt, vvliero held to be, 393, 391 
will 11 [lowiT to m..ke, may be excicised, 388 
canal boat, mi'.iMirig of, 59.1 

boats, (Ml foi ceTiii'lit of icgiil it iiais as to 504 
iiispccMoii of, 50 t 

notice ol infeefioiis disease on, rirovision for, 501, 505 
pievoation of rlis, lee on, K'giil.iln is for, .‘lOl 
registx.ilion vvbeii used as a dwclliug, 503 
r( iiiov.il of lufeeted person lioiii, 50.5^ 

C.'inal Moats Acta, (■'tpeoses of ciiir^'iug out the provisions of, how defrayed, 
6 Ul, 606 

caibide of calcium, ninonut to be ki’pt without licence, 57.3, 571 
condit iii.is .IS to keeping. 573 

pioMsiona as to testing petroleum do not apply to, 
51 S 

carriage, meaning under the I’etrolimpi Act, 1881 57G 

cellai dwellings, Loudon, enfoiciMoeiit of st.it.uuiry piovisiona iclating to, 507 

lesli i( I ions relating to, 50.'>, 50(> 
r<'-.lricl ions ii i to letting or occuiiyjiig, 50G 
cciiKMit woiks, in.spei'i loti ol, 112, 113 
ine.innig of, 40."i 

w, notice of change of ownership of, 411, 412 

picveiition of di'.chiiigc of novious gabcs from, 410 
K'gibtj atjon of, 41 1 

cdrlificatc, alkali or other woiks, for, application for, 411 

stamp duty on, 411 

insusci'iitiliility to vaccin.ition. of, 478 
of vaccination, yicnalty for signing false, 478 

transiUkSbioii to v.ieoinating ofllccr, 478, 479 
when 'modieal pmctitioner must give, 47 7 
postponement^ of vaccination, of, 4/7, 478 
riglit of deale'r in petroleum, to ch.illeiige an olBeer’s, 578 
certiorari, conviction or older relating to petroleum oUetiec not removed liy, 
'■ , ' 580 

provitj-onal order not quashed on, 377 

.. when lying in respect of an act done under the Public Health Acts, 

^ 370 

charging order, nature of owner's, 531 

right of owner executing works required by local authority to, 
’ , 630, 531 

*' Cliariiy Commissioner^, agreement for use of existing libraries may be made 
• with, 687 

consi'nt of, to acquisition of land by library authority, 
\ 687 

chemical manure works, meaning of, 404, 405 
chimney Are, offence of causing, 562 , 

chimneys. bye>iaws may make provision as to, 418 
chlorine works, meaning of, 405 
. cholera, regulations as to preventing the spreading of, 464 
Cit,> of London, authority for regulating advertisements In the, 398 
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City of Lundun Corporation, ay sanitary anthority, 37^, 371 

to borrowing powers of, 330 
library c’cpca^pa in, how dcfiaj'cd, 593 
cleansing, infected housn, of, 468, 459 
clocks, maintenance and repair of public, 602 
provision as p.irt of buildings, 603 
111 public pl.icus, 502 

cliTsct .iccomiji(>(l.itioa, as to dctmitioii of, 697, 698 
closing of buildings, byc-lawt, may provide foi, 420 

piovjsion in model bye-laws as to, 
order, ajipeals lu respect of, 616 

as to iiudergiound room, poweis, .529 
dc'lcrnmi.ition of, 029 

entry by owmer not in pubbe>sion on defaiill in compliance with, 
646 

notice of, 629 

jiowev of a local authority to lu.ikn, 527, 528 
right of appeal of persons atl ci ted by, 616 

rights of owner not in receipt ot rents and profits as to, tO* 516 
cldtiios, dcstinotion of jiifecLcd, 451, 452 

C'ouiuiissioiii'rs, os a librai-v aiithoi iiv, cunblitution of, 585, 58G 

of SiwOis, I’liblif Health Acts do not af)]>l;y to, 365. 360^ 
Cuiuinon lodging bouse, Acts in wliieh tciin used, 509, 510 

L)> e-laws iclating to, 511 
clcfiiising with liimwvasli, 512 
conviction of keepci of, rOcot of, 513 
deliiiitioii uf, .509, 510 

irniuiiics iii.idc before Jii’ciisi'iir in Lijiidon, .5].'}, 514 
inbX'ecUoii and 't]>]iiova1 of, 5i L 
of, 512 

keeper of, 1 egi-Liation of. .>lit, .011 
lodging house is not a, 507 
uotace to be 1i\ed on, 611 
regi.sLiation of, 510 
regulation in the metropolis, 513 
repents as to frequenters of, pioii'.ioii for, 513 
icsideuec of licensee in nietjopoiis, 51 I 
w.iLer supply to, provision lor, 512 
r'oiriinon Loilging Houses Ai’ls. udiniiiisl lalion in i,oii<lon, 514, 516 
coiLiiieiisatiou, injury caused by town plaiin''ij^ sclicnie, loi, .M.t 
owner removmg obstructive buildings, to, 533 
unhealthy area schemes, in jcspoi t oi, 511 
Complaint, default of local anthouly to exercise powers as to w orking* class 
dwellings, on, 637, 538 

aanitnry authority, by, as to nuisance ariaing fioiii alk.ili winks, 
414 

compulsoiy jnirchase, land for Public Liibrurics Act, 1892, of, 5S6 

working class dwellings, of, oidci for, 539 
coii/iiniLng ordi’r, scheme under the Housing of the Working ('I.isscs Act, 1890 . 
620, 521 

eonslable, power to inspect knackei s yard, 560 

powers of seizure and arrest at knacker’s 3 'aiil, 560* 
continuing offence, against byc-laws, 390 

existence of unauthorised work m.iy constitute a, 42.', 
426 

contributory nuisance action agamst several owners of alk.ili wuiks Ai respect 
of, 414 

place, as to deffnibion of, 381 - '* 

conveniences, see sanitary conveniences. ^ * 

conviction, vaccination proceedings, in, may bo for allcrnativo offence. 481* 
costs, inquiry as to working class dwi'lling scheme, as to, 518 
Local Government Hoard iuquirie.s, of, 376, 370 
provisional order, of, taxation of, 377 

^ power of Local Govcrnmcrit Utiard as to, 377 

vaccination officer, incurred by, puyuieut of, 431 
county council, application for isobitioii hospital to, 436 

borrowing powers for purpose of isolation hospital, 441 , 

contribution by, to expenses of la 'ation hospital, 442 

( 41 ) 



Index. 


PUJif.l'C HEALTH AHD LOCAL ADMINISTRATION— 

county uouucil, diliy on application for isolation hospital, 436 

expenses o£ isolation hospital inciirrod hy, how defr^'cd, 443 
may contribute to hospital of local authority, 434 
powers whca'c rural autlioiity fails to exercise its iiowers as to 
working class dwellings, 637, 5D3 
provision of sanatoria by, 441 
siuiiiary authorities, as. 373 

transfer of hospital to, payment of expenses of, 110 ' 

court, proceedings under tlio Public Health Acta may be taken in the, 
3G3 

court of quarter sessions, meaning of, 370 
cow-lioii-.es, licensing in the metiojiolis, 668 
cows, isolation of tuberculous, in Ijondon, 401, 462 

London, lusjK^ctiun wheie Lubeiciilosia suspected, 163 
slaughter of tubeiculous, ])iovj:.u>n for, 462 
cowsheds, notilication of infections dise.ise afleetjiig, 46'>, 460 
customs poit, authority having siiiiea vision of, 373 
dairies, iii'.pccUoii wheio infeetaous disease attributed to milk, 460 
' notihcntioii of infectious disease alTecting, 459, 4G0 

dairy, meaning of, 4G(), 461 

dairyman, I.ondou, noUce ns to tube culoiis cows bj', 401 
meaning of, 608 

ii-.itiflcalion ot mfeetjoua dise.isc b’-, 469, 4(50 
persona included in leun, 469 
dangerous buildings, definitum of owner of, 4.10, 431 
demolition and repair of. 4 30. 431 
in.spectioii of, ptovjsioii /oi, .’>27, r.2S 
order in lespcel of, bow obtained, 4.31 
i.ifectious diboidor, as to incaning of, 449 
declaration, as to conscientious objection to vaccination, piovi-inii as tf% 
476 

di molition order, compliance witii, Lnnc foi, 630 
notice of, 630 
when may be made, 630 

district council, liability in respect of removal of horse refuae and cli-.m-ing 
privies, GOG i 
mr ailing of, 658 

ditches, appi'iil by persons .iggncved by tilling up of, in inctiopolis, 012 
cleansing oi olleii-.ivo, powei-i as to, (ill 
powers of mctiopolitan sanitary aiiUiorities as to, 012 
documents, under the i’ublic Health Acts, .autheritiratjon of, 370, 371 

service of, 371 

dSrainago, buildings, of, provision in bye-laws for, 419, 420 

dwelling-house, buildings not to be used as, when oUktwlsc descril)i.-i.l in pi oi.?, 
425 

impioveuieut fund, formation by loc.il authority, 622 
houses, cleansing of, power of .s-anitary authorities a.s to, G08 
place, registration of ctiii.al boat used as, 603 
caith closet, power (o sujbblitufo water closet for, 697 

Eeclesiastical Comniibsioners, consent by, to acqiiibition of iaiiil by library 
authority, 687 

cndcnpc disease, regulations to prevent the spread of a foriniilable. 4Gi, 
466 

epidemic disease, borrowing powers of local authorities in connection with, 
4 67 

* exeeiition of regulations by local authority as to, 467 

regulation as to, powers, 464 

* to prevent the sjiread of a formidable, 466 

, sapj'ly of medicines in case of, 468 

• “erection of new building," limitation of meaning of, 416, 416 
establishment expenses, isolation hospital, of, nature of, 442 
exchange of land, local .luthorlty, by, fox purposes of the Baths and Washhouses 
Acts-, 493 

poiwer of library authority as to, 686 , 

fees, none payable to public vaccinator by parent, 479 
payable for revaccination if not inspected, 479 
, frllmonger, consent necc.-flary to carry on trade of, 662 
fclonicb, offences relating to knacker's yard amounting (o, 661 
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fines, alkali and other works, in respect of, recovery anc> limitation of, 413 
fire appliances, axrau^'cmcnts between local authorities as to cooimou use of, 

650 

pari&h and other local councils os to, 
561 

provision lu rural parishes, 661 ■ 

of, 619 

•brigade, operation outside local area, powei&, 519 
byc-laws for prevention of, 416—418 
chiiniiey, ofl’ciico of causing, 63’2 
expenses of extinguishing, how met, 650 
false aim in of, oirencc of, 652 
plugs, provision of, 648, 649 
powers of firemen and police in case of, 650 
provision in rural paiishcs for evtingiiishnicnt of, 560, 551 
fish carers, regulations as to, in the metrojinlis, r>(>7 
Folkestone, pai t inclusion in S.indgnte Uil'.in litsliicl, .'J7‘2 
foundations, hye-l,nvs may proiido for biiihlmg, 418 
fried fish, regulations as to, in metropolis, 5ii7 

fiuit pickers’ Indgings. provision of, power to make hyo-hiws as to, 616 
gas liquor works, inenning of, 405 

supply to baths and waililiouses, provision for, 4 96, 497 . 

lodging houses, 510 

guardians of the poor, appointment of pnTilic vaceanalors b>, 171 

vaceination officers l>y, 173, 471 
conti.icts with public vaceiri.ilor, eonditiou of, 471, 472 
fees lel.iling to v.iecination paid by, 170 

to be paid to public vaccinator bv, 172 
foimatioii oi vrieciii.ition districts bv, 4 70 
pa'siiiiuit of charges incurzcd by, out of what fund, 470 
biipeiVr-.lim of adiiJuii.--tiatioii ol Vaccination Ads by, 
169, 470 

gy:mia*iiiins, byc-laws retaliating, power of auLlioriLies as to, 692 

partial .idfiption of Public Jjihranes Act, 1892. ielating to, .682 
power of local authorities .is to piovisioii of, 681 

authojitv to close, extent of, 590, 591 
proi ision as to use of, 590 
of, 688 

rate, limitation of, 694 
s.ilc by local authoritv, j'owcrs, 589 
harbour authority, cxccntiou of the Petroleum Acts by, 670 
meaning of, 571 

notice to, as to ship carrying petroleum. 57J, 672 * 

meaning of, 571 

hawker, petroleum, of, piecaiitions to bo taken by, 577 

seizure and dctcntioii of petroleum m possession of, 679, 680 
hawking, meaning of petroleum for purpose of regulations tor, 676 

petjoleum, of, licence must be consistent with provisions relating to, 
676 

powers as to, 676, 676 

regulations governing the, 676, 677 , 

what constitutes, 675 

hides, desti iictioTi or conce.almcnl of, offence, of, 661 
hoardings, hyc-hiws for the regiilntion of, 398, 399 
fixing of, provision for, 401 

licensing of advertisement, 400. 401 ' 

Home Secretary, subiriisdon of proposed bye-laws to, "92 
hop-pickers’ lodging's, provi-sion of, power to make byc-laws as to, 
horses, offence of killing sound, 661, 662 , * 

hospital committee, constitution of, 438 ' 

contracts by, for hospital accoTninodatiou, 4.'19, 4 40 
decision as to expeiibcs at isolation hospital is final, 
412 

delegated powers of, 430 * 

expenses of, how defrayed, 443 
incorporation of, 438 

local authority as. 438, 439 , 

, power to acquire land for purpoie of hospital, 489 
provision of additional accommodation, powers, 439 
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hospit.iL fiimmittteP, iccovcry of paticot's expenses by, 112, 443 
contribution 1»3' county council to, powers, 431 
cost of m init''-iiancc in, may be remitted, 435 
diatrict, inquiry into necessity for est.ibli,bmcnt of, 437 
order as to constiluLion of, 4.17 
power of county council to v.iiv the aic'i of, 4;i7 
infections, may be provided, 433 

local fiulhonlies may combine to jiiovide, 434 • 

iiiaiiitenancc of patient in, recovery of cost of, 431 
must Ix' open to all poisons wiLlioiit distinction, 433 
negligence in respect of, liability of local authoiity .is t*-, 1.52 
provision by local authoiity, 132 

under the Public Health Acts, 133, 434 
reception of sick from slnp.s, 133 
removal of infected person to, 451 
lioiis.'’, definition of, 41)1, 402 

liability of occupier to disiiifcet an irifi’oled. 457 
ine.aning of. witl lereirnee to inb-eln>us disease, 15.") 

* jefusc, as distinguished lioiii tiiule leluse, 005, (JOii 

bj’e-lnus as to jornoval of, in urban ami iiir.il districts, 003 
definition of, r>fi8 
leiuoviil in nietui|>.)b-. .5iJ.S 

n 1 li.in tbsl I ii'ts, (i')ii 

houses let III lodgings^ bye-laws Jor iegul.it 'i of, 507, 50S 

nntiii'’ of bn'-l.iws .'i"; lo, in ami oiits,idc T.nndon, 50.S 
“ liiiM'-es fet m lodgings,” delindioii ol, 507 

Housing of the VVoiking Ofasses Act, 13!)J, aiithoii1ir>.s liavuig power lo execute, 

517, .53(1, 537 

expom-es of. how defrayed, 611 
ofJieiiil jeiiK'seiit itiori for pniposi's 
of, nieamiig of, ,517 
eclieine under, foriniil.ition iiiid 
cmiying out of, 518 —.523 

Lousing of the working classes, oflie.i.il repie^i rit.ition as to, natiiie of, 513 

ojifr.alion oi alatut.e.s relating to, how cfTecled, 
510, 517 

leMilution of local authority .as to schcnic in 
r< sport of 518, 5IP 

ie..ti letious as lo Cl eel ion of back to li.iek houses 
for jiiirposes of, 528 

JToiioing, Town Planning, el<’ Act, IDDl), closing order under, 527, 528 
jncombii.stible mateiial.s, as to meaning of, 417 
•infeclcd licddnig, destTUCtion of, poweis, 451, 4.52 
child, not to attc'iid school, 153 
clothes, destmetion of, 451, 452 

bahility on sending to the laundry, 451 
Jiouse, cleansing and disinfecting, 458, 159 

liuhility of occupier on leaving, 157 

pei.son letting without disinfecting, 4."i7 

making false slab’nieiit on letting, 457 
piovision of accomnindatiou for persons compelled to leave, 459 
, inilk, piohilntion of supply of, ‘IfJl 

pel son., detention of, imwcrs as to, 451, 465 

liability for engaging in an occuxiation, trade, or business, 418, 
449 

exposure, 419 

of owner or driver of omnibus conveying, 453 
reiiioval from canal boat, 505 
ship, 45a 
to hospital, 464 

temporary accommodation, 4.56, 45G 
things, li-ability of persona exposing, 449 
slnp, liability of poison in cliaigc neglecting t.o signal, 4R(5 
ships, natjdie of regulations as to, 15<> 
prevention of landing from, loG 
vehicle, notice required from owner of, 462, 453 
infcclious cases, provision of ambulances for, 435 

disease, county council may contribute to hospitals for, 434 
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infectious disease, definition of, 435, 445, 4i6 • 

duty of dairyman where servants affected by, 469, 400 
liability of person sufferings from, on tailing out library 
books, 161 

notification by medical practitioner, 448 

relatives and persons in. attendance,* 417 
of, ivlien required, 146, 417 

Infectious Disease (NotificatioiO Act, 1889, extent of application of, 417 

notice of ndui>tion of, 416 
(Pievcntiori) Act, 1890, nielliud of ,ulo])tiiin of. 460 
infect.ous disease, piovision of list of sebuJars wben -eliDol .iHecled bi, 1.61 
jirovisjoris where attribnlcJ lo milk, 160 
regulations for pievention of, on emiil bo.ils, 504 
diseases, list reiniiiirig notificalion, 146 
iulil>i>-li, liability on depositing in .n.slipus, 160, 151 
injurious affection, coinpeii,:itioa wlierc caused by town planning selicme, 611 
inns, provision of public iiiin.ils in, 699 

uiqiinies, jjowor of bocal tJovei'imeiit Do.aid to make, as lo cvociilion of llio 
V:u‘t’ina(ii>n Acts, lili) • 

I>o\vcis ot Local Go^OIr^nent Hoard as to, 375 
uiquiiy, as to neis-'.hil\ lor cslaLihiliiiicnt o1 isi>lation lior<pj(;tl, 436, 437 

rclii iiif iifdci the Hoii'-ing ol the Woiking Gl.isscs Act, 180i> 

51S -523 


woiki'ig 1‘1'i.s.s <1 i«'cllirius .scbeuie 517, 548 
costs of Jjoc.il Goveinnictil. IJoaid. 3iii, 370 
tn.iv be held as to firoposcil adii i [ i'..(>riieiif hic-l.n. , IdO 
ins.anitaiy sites, oreclion ol b.iildiiig iijnm, jjroliibiled, 126 
iii-pcction, alkali .and oLliei woki, powii of uispectois .i., (o, 112, 413 
public biiildinirs, of, piuvi'iijii for, 430 
inspector, alkali arni other rr-gish red wojks ot, obslruelMii of, pen.iKv, 112 

41.3 . 1 ^ j. , 


I’orks, .appointment ami duties of. .112 
kn.aeker’s yaiaH, of, itteiul.iMee at vaid. 559, ."'io 
inspeetois, eleetion and duties ot, muler tim '.ighUiig and W itching Act, IS.3.3 . 
550^ .5.51 

, Loc il (Jiivcrninent Bo.inl, of, iioivers of, 373 
iiisurance committees, jiowcr to agice with local aiithoiitics for s.iii.itoi mm 
berii tits, 115 

insiiicd jjeit,ous, proMsion fur treatment m sanatoii.a, 115 
in\evtmcnt.s, local .aullioril u's, l>y, naliiie of ant Inn iscil .18.} 
ibolution. hospital, acquisition of l.iiid for jnitpo^c ol, 1 Jy 
applic.ation lo comity conneil fm 1311 

hoi t ow iiig prnvi IS of coiiaty eoniiiil ioi purjiosc of, 111 • 
chaigcs 111 pjitiiaits. 111 
cla'-sili< ifion ol ('\jani'Cf, of, 412 

con-.l itutj ni ol lio.spil.al Cinmmil,ie m icspcet lo, J3.S 
exceptional tie.anicnt in, pjov.'.'oii loi, 111 
expimscs of, liow deiraved, 113 

uiijiiiiy into rieccv.,ity for cstahhslimcnt ol 1.36, 1.37 

in.iii.agenient ol, 44t> 

place i>l ostalilibliinent of, 4.3.5, 436 

jjower of loc.il .intlioiity to transfci ho^pil.il foi ii’c as, 110 
pjovi.sion of addiLinn.il accommodation, J.i'J 
ninbiilanees for, 440 
by county eouned, 435 
training of nurses foi, 410 
joint boards, borrowing jiowers of, 386 

power of mbon aud rui.il disliicts to form, 373 
coniiniticcs, formation by iiiban and riii.il distiicls, 373 
hospital bo.ard, formation of, 431 * 

knacker, duty to keep register of iimmuls, TO I 
oll'enees by, iienalt.ies fojj 561, 562 
knacker’s yard, dnfimtion of, 561, 56.5, 569 

tiispecljoii of, provjsum for, 659, 660 
' bcjifiiie and .arrest by con-sbiWo at, 600 

licence requiied for keeping, 558 
notice to be affixed on, 550 

offences relating to, which amount to fcloDiCs, 561 
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jLQackur’s fionaltics m respect of keeping, 66Q, 5()0 

register of licences of, provision lor keeping, CCS 
registration and licensing of, 553 
in urban districts, 554 
time for killing or flaying at, 561 

land, acquisition and application for the piiiqioscs of the Tublic Libraries Act, 
1892...686 

' fur purposes of isolation hospital, 439 • 

reconstruction sclicmcs, 631, 535 
the Jliuscums and Qymriasiums Act, 1891... 
588 

working class dwellings, 538, 639 
on pulling down of obstructive building, 532 
tppiopriation by local authorities for purposes of baths and washhouses, 
492, 493 

conqiulsoiy piirchasi' for purposes of the Public Libraries Act, 1892... 
686 

purchase or rcnl iig foi puijio'-cs of baths and washhouses, powers, 
401 

sale or exchange by library authority, 588 

where acquired I’oi purjiObO ol wDiking class dwellings, 539, 510 
use for town planning scheme, 52H, 521 
laiinrliy, liability ou biuuling lufected clc.tln'-s to, 451 
lead depo,sjt woiks, laeaning ot, 405 

h'gal proceeding-,Public Jli-alth Acts, unch ., how prosecuted, 367, .368 

who may institute, .'169 

library authorities, .iccoiiuts of, kecpi.ig and audit of, 59.5, 596 
acquisition ol land by, powers, 587 
.iiqiropriatiori ol land by, 686, 687 
borrowing 2^'’"’’'-“’ under Public Libraries Act. 591 
consent rcquiiod on acquisition ol Jaiul by, .587 
forLstitutioji of Oominisdioners as, 686, 586 
fc\I>cnsc3 of, Ikjw di'fiaycd, 592, 593 
gian(A by Doaid of ISducation to, .591, 095 
luspccLioii and c.xtracts from accounts of, when may Iio 
made, 696 

leasing j'UWCrs of 589 

jiowei to inakt: .igilionient for use of existing libraiic.Sf 
587 

powers of, under the Public Libraiu-s Act, 1892 .586 
light to charge, 589 
sale or exchange of hind by, 588 
authority, meaning of, 581 

what 13 the, 584, 58.5 

books, Imbihty of infcctcrl person t.sking out, 461 
district, amicxatioii of paris}\cs to, 681 

districts, agieoniciit betweeu .authorities of, as to uaC of single libr.sry, 
689, 590 

eflect, of adoption of the I’ublic Libraries Act, 1892, os 
to, 582 

expenses, City of London, in tlic, how defrayed, 693 
. metro[ioixtau boiough. in, bow defrayed, 693 

provision of (uiblic, power of local authoritiu.s as lo, 581 
rate, alteration oi removal of limitation of, 503, 594 
limitation of, 693 

licef.ee, appeal in respect of decision affecting p]ca.sure boat, 681 
common lodging-house in the metroiiolis, of, 613, 514 
‘ exemption of petroleum spirit from, 674 

kuacker’s y.>id, for, cancellation of, 558, 559 

grant and duration of 658 

penalty on kecinng premises for receiving horses for slaughter without, 
669 

petroleum, validity and conditions of, 574, 676 
pleasure b9at3, for, power of local authority as to, ,680, 681 
refusal to grant to common lodging-house keeper in metropolis, rignta, 
613, 614 

required where swimming bath used for mnsic or dancing, 198 
sky sign, for, i>rovision3 as to, 403 
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licence, slaughter-houso, for, refusal by local authority to convicted person, firi? 

Euspcnsioa or revocation of, 566, 657 
slaughter-houses and knackers’ yards, of, by local authority, 556, 556 
storage of petroleum, for, 673 ^ 

licensee, petroleum, exemption on conviction of third party, 677 
Ugbtjng, boroughs and urban districts, in, 552 
rural districts, m, 552 

limitation of time, proceedings in respect of vaccination, for, 485 
loans, repayment of, period for, 383, 384 
local area, meaning of, 437 

antliorities, application of money received on transfer of hospital to 
hospital committee, -llu 
co-operafion for purpose of sanatoria, lit 
duty as to execution of epidemic rogulatiorH, 167 

to keej) register of common lodgmg-liouses, 510 
expenses as to seamen's dwellings, liow doiiaved by, 015, 616 
uidicnlthy dwellings, obstructive buildings and 
reconstrnetion sclienics, how defiaycd, 535, 
53G 

form of accounts and audit of, 387 

lormation of dw(’lling-lioiise iiniuovcmcnt fund by, 522> 
formulation and cairyiug oat of scheme as to unhealthy area, 
618—523 

liability in respect of oiders of Uio Local Gov^nirncnt Board, 
,S78, 373 

on f;ui'i>r to o.iiM out a town planning scheme, 
526. 627 

meaning of, under I’lildic Ifealth Acts as, 372 
notice requjied lumi, as to woiks aHecting iivers or other 
watciways, 367 

power as to do oisiiig and disiiifecling of infectious hoUcC, 
•168, J6’J 

combine: to prevent sfiiead of epidemic dis¬ 
eases, 4fi7 

public lodging-house, 509 

provjMon of accommotlatioii for persons compelled to leave 
iidectcd dwellings, 459 

resolution of, as to scheme for unhealthy area, 518, 619 
restrietion as to purposes of borrowing powers, 383, 38 I 
annioi'ily, meaning of, 3C‘t 

Local tiovuinmcnt Board, as t-oatial autliorit.v wi(!i i(>,,peet to vaccination •168 

deleiiniiiatioii of matter-, bv the, 511 

till01 cement of Ojders of, 377, 378 

cNj'cn'ics of ciifoiccJ Older of, Inbilitv for, 378, 3(9 

functions of, how pcrfoimed, 371, 375 

inquiries by, powers, 375 

jnqijiiy and ortler by, as lo scheme under the Iloii--- 
ing of the Working Classes Act, 1890 620, 521 

iiK-morial to, against expenses charged by loc ;1 
authority, 379, 380 ' 

orders of, dfeet and publication, 376 
power to certify for loan to defray expenses of 
o-Jiiying out oidcis, 379 
make regulations as tri irifedod sli.ps, 405 
to pii vent the spread of 
foimidahlc diSthiseo, 
466 • 

vaty order as to establishmcAt of isola-f 
tnui hospital, 438, 439 
pnwcis and duties of, 374 

as to town pbinning lohemes, 623—527 
witli respect to vaceiiuition, 408, 4(i9 
* pioviaional order by, procf’i-'lmgs piclimiriary to 

376, 377 

sanction as to borrowing bv local authority, 382 

local rate, meaning of, lit 

lodging-house, cori/mon lodging-house is not a, 607 
lodging-houses, bye-laws for the regulation of, 639 
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lodging houses, orectioa by local authority, olitl 

in»pentioa of, power of local aiilliority, 639 
icanagciiicnt and contiol of, 639 

prorisiou of udditioual uccrtniniodatiou in connection with, 
640 

. supply of gas or water to, power of local authorities, 640 

Lciidon, as to delitnlioii of, 599 * 

jrcp metropolis. 

County CuLiticil, borrowing powers of, 38fi 

powers U£> to bye-laws relating to sanitary accom¬ 
modation, 00 L 
olleu.sivo trades, 605, 666 
in sanilary niatteis, 371 

London Gazette, publication of rognlalioiis as to infeclious diseases in, 466 
maintenance, juiLient in hosjiit.il, of, reciiveiy of cost of. 431 
icmission of eosls ol liohpjL.i!, powers, '135 
• mandamus, ciitorceiiieiit of oiilers ol IajciiI Cloveiniiient Hoanl by, 378 
manure, removal in mctrojiolis. Oil 

iiib.'iii disliiel-, Oil 

iii.i'.tor, in''ani!ig of, with icfererKi' to contiol of hnii,o, 153 

mi dieal oRieei, fees to, on vaocirviLing in .',amo hou&e as sniall-pox jialient, 
473 

piaelitioner, noLihe iiiori iif infisi] us dl^easp by, -llS 
vaccina 1 1011 by, 477 

medicines, supply in ease of epulennc disease.^, 408 

meinorial ag.iinst e.spi'nses cli.iigeJ hy local auLInnity, how addressed, 379, 
380 

mutioiiolis, cellar divellings m, pro\ isioii.s as to, 505, 506 
ele.'insing of ^U<e(8 m ihe, i)09, 610 

i'.\]>enw5 of loc*.'il anllioitlii's rolfitiiig to iinlic.iKhy dwellings, 
obstinelive buildings and i eoousti action sebi'iin-s, 535 
iiiipiiiics rii.ide bcloie giant of common lodgiug-lioiisc licence in 
the, .513, 611 

libiaiy expenses in. hoiv luyablo, 59;’, 
licensing of common lodgiiig-liousi'y in (be, 513 

e>j\v-honscs and .sl.iughl ei-bou&cs in Lbc, 008, 6i>9 
list of oil I'll,si’.c biisme,-.’s III, 50o 

power of authoutic.s .as to Inisiness causing ofniiM.a, nOT, 5'‘i.3 
to enter and ex.imino s.mitary coiivcnieiices in the, 601 
prorisioii as to ditches in ihe, 612 
, oDVsnsise li.ail.’s in tlie, 565. 500 

of suiiitaiy convenn rices lu (he, 0i;2, <,03 
Tceoveiy of expeii.se.s of cxaiuiiiing sanilary convenience-! 601, 
602 

regal It ions as to fried fish vcndois, fish cureis and r.ig ami bone 
deidcis in the, 607 

icmoial ol house refuse in (he, 000, 007 
- lu.annre in tlu, Oil 

sale of colUi'ieil lefusc iii, power.s of sanit.ary aulhonty, 007 
■ s.iuit.iiy com crilent es foi houses in, 599, 6o0 
jrel'ropolitan A.sjlwms iJtiaid, snnilaiy powers of, 371 

mi'tLopolilan boioiigli, e.'<poiibes of caiiying the Baths and Washhouses Acts 
lull, c.xeculHin, how p.iid, 190 

• borough councils as sanitary authoiitie,3, 373, 374 

urban authoiities, 590 

t Ixiriowing power.s' of, 380, 337 

niulwifo, noUce rcijuircd before pra'-lising as, 480 
, • prosecutions in respect of, how regulated, 486 

use of title by uncertified person, pen.alty, 485, 486 
niilf'li-cow, 300 cow. 

Uiilk, list of source.^ of supply where infectious di.sease attributed to, 460 
London, prohibition of sale of suspected tuberculous, 463, 4i,l 
pfbvision for sampling, 463 , 

prohibition of supply of, order for, 461 
sole of tubercukaufl, in London, penalty, 463 
• withdrawal of order prohibiting supply of, 461 

iTulkshops, nouficatioii of infectious disca.so affecting, ^69, 400 
mines, saving for, rjidcr the Tublic Health Acts, 367 
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mudcl byc-laws, as to new streets aoii biiildingfi, 417 
moi :.gage of rates bv urbaji authority, 381, 38‘i 
form and regulation of, 385 
sewage worKs, 38h 

motor cars, cxciiiptton from licence of petroleum epiiit used for, S74 » 
municipal borough, adoption of tho H.ilhi and Washhouses Acts by, 487, 483 
mi^nate of aninioui.a works, ineaiiing of, 40o • ' 

inuiiaLic acid gas, compulsory corKleM-„itioii of, 107 

works, condensation of acid ga^cs in, piovision for, 40'.) 
iiieaniiig of, 405 

ZEUseiiiii and gyninosiuin aulhoiil}'^, accmiriLs of, proMooiis relating to, 59 Ij 
ajipioprj.itiiiii by urh.iii atitlioiity nf (‘n.j- 5|iii<_r, r,SJ 
bye-laws legulatin.g, power of ,i'i!lioiitii-s as ti), .'lOJ 
power of local autlicjj.it'cs as to provision of, 581 
to close for ropiiirs, 551 
piovisioiis as to use ot, 5‘JO 
late. Limitation of, 591: 

Mile by local authoiity, powers, 589 ’ 

Jluacuiiis and <iyinnasui'iis Act, 1891, acc,[ii otinn of land for purposes of. 538 

adoplmii ot iiU'thod of 582, 584 
ponses iindor, provision for, 5!j,5 
pniwi 1 ot local auLIi>iritH’-> on adoption, 
588 

niii-^ic ai d d.ineing, lic'’ncc Tcipiired nlicio '.wiinmiML,’’ bath iiseil for. 498 
N.i'ioii.il Health Jiisuiance, pjovisioii of -<ari itm la in coiiiu'<'ti‘>n with, ll’l, 
Iff 

navigation right*, Public TfcaUli tets di) not apply to, 807 

iie^rligorioc, li.ihililv ul local autlimitv cinviiig on a lio-pilal for, 1,82 

new biuldings, election nl, ajiiilicaf mii r.t llic Public Ilc.illli Act', to, 115, ipi 

on msiinii.irv i,,lc piuhioiicd, 120 
npi lalioti'' di’cnicd to tic llic (icctiun of, 115. 110 
]>l,irii of, jonvisiou for depo-iit of, 421, l‘22 
jiuvvojs ot lural anthurilics a-, to, 117 
iegiil.it mu', wineb m.ty be coiitaiii'Ml m bvc-la\.'s 
.illcct iiig, 11 7— 12 1 
Ft met Ml es held to be, H.S 
Newport (Isle of Wight) as .in uib.iri district, .572 
niti.ilc an.l cliloiidc of non woij,-., iiic.i.iiing of, 1)),5 
ml lie acid woiks, meaning ol, 105 

notice, adoirtion ol the* i’uhlic foln.arics Act, 1892, on, 583 
ulli\cd on common lodging-hmi'i*, 511 

sl.'nj'thlcr-hoM'.cs. to be, 57.i0 • 

alteration ol v.o-cinai u.’i di'liuts, on, 470, tVl 
as LO closing Ollier, 529 

new buildings, provision m bye-laws tor, 121, 122 
ship c.iiryjiig pc'i oleum 571, 572 
.antlicntieation ol, miile-r Public Health Acls, 37t*, 37 1 
ijefoic taking inocecding in respect of alkali or other woiks, 113 
byc-Liw j ic'gulating tmtlis and w.ishJiouscs, of, proviiion lor, .'ii'U 
change of oconpier of slaughter-house, of, 6.50, 557 

ownci.ship, of, of regibloied work, 411, 412 ' 
demolition order, of, 530 
infections disease on canal boats, of, 605 

intention to adopt tho Public Health Acta Ameiidincnt Act, 1S')i) nf, 
3113, 3(54 

ajiply lor older pulfiiig iii fojcc the Pnhiio fie ilth Aeis 
Aiueiidmeiit Aet, 1907, of, 3(51. 3(i.7 

prior to pulling down olfendiiig biiitding.s, neccs'.ity tor, 124 • 

rcquiied as to work.s alTectiiig rivris or otbei W'utciW'.iys.’ 3 (j7 • 

prior to practising as ’uidwife, 485 
resolution adopting tho Public Jjibranes Act, 1892, of, 683 
service of, under Public Health Acts, 871 
notification, diseases rcquiiiiig, 41<> 

ififcctioua disease, of, by d.iiivincn, 159* 4fi0 

relatives ami persons m attendance, 

447 

when required. 440, 447 

wiinro contract as to baths and wmldmuscs is above £100 195 

( JO ') 



Index. 


PUBLIC HKALTir AJID LOCAL ADAtINISTRATION— 

noxious and ofTcnsive gases, prevent ion of discharge, 407, 409, 410 
or offensive gas, what is included in toini, 406 
nuisance, action whcie contributory by owners of alkali and other works, 414 
alkali works, flora, jircvcntion of, 406—40J 
i> arising from common coiiM-nicnces, liow dealt with, 005 
storage of petroleum, 570 

' corriplaiirt by enniUuy authority when arising from alkali .works, 

114 

examination of private samlaiy convenience causing a, 004 
hospital must nut cause, 132 

proceedings to restrain, m.iy bo taken by tlie Attorney-Qeneral, 010 
wheio arising from offensive trade, 503, ,j 04 
provision of samt.ary convi-nicnce must not constitute a, 004 
removal of obnoxious inattn causing, OlO 

refuse or cleansing of privies must not eauae a, GOO 
imrscs, isolation hospital, for, provision for training, 440, 441 
obnoxious matter, remov 1 and iliapoaal ol, duty as to, 010 
obstruction, officers under tho ilou'sing of the Weikiiig Classes Act, 1890.. r,:{G 
petroleum officer, of, lialnlity of dealer m respect of, 578, 579 
obstiuctive building, aijpenl against order foi iiulling down, 515 
iiieaiimg of, 532 

buildings, acquisition of land rfadored vacant bv pulling doun, 
532 

compeii>:ilion to owner lOmoving, 533 
expenses of ioeal uiitlinritles m and out of the metio- 
polis, how dcfiayed, 535. 530 
report and order as to, 532 

reprcsentalion to local authority in respeet of, 632 
oceupier, liability in respect of expenses of piovision of sai]i(.niy accoin- 

modaLioti in metropolis-, 600 

of Ruccoedmg, to meet defects in sanitary accommoda¬ 
tion, 601 

on leaving infected house, 457 

persons mcluded m tiini under Infeelious Disease (Notilication) 
Act, 1889 . 447 

silU- of uncollected refuse by, m metropolis, 007 
offences, baths and w.ishhousP-i, m relation to, 497 

liroducLion of lihiaiy accounts, relating to Uic, 590 
under tho Public Libianes Acts, 591, 592 
penalties. 

offonsire dilthcF, cleaii.siiig of, powers as to, Oil 
• taaile, mii.s.irice aii:,ing from, pievinlnin of, 503, 56t 

trade.i, nature of businc.ss deciaied to be, oiir 
penalties for offences arising from, 504 

power of autborities in the metropoli.s wheie causing 
effiiivia, 507 

pii.Msion as to, in metropolis, 605 
piovisions 1 elating to. 553—570 
omnibu.s, conveyance of Inlcctcd persons in, liability, 4~>3 
order os to establishment of isolation hospital, 437, 438 

pomphlaory purchase of land for working cla.ss dwellings, for, procedure 
relating to, 510—54'8 

expenses of perlorming enforced, 378, 379 
loan to defray e.xpenses of enforced, 379 
• Local Government, Board, of, effect and pubhcalinn of, 376 

cnfoi cement of, 377, 378 
‘ under Public llenltli Acte, authentication of, 370, 371 
• seiviCG of, 371 

I rcpfiir or removal of private sanitary convenience, for, when made, 004 

overflow, sanitary convenience, from, liability m respect of, 605 
overseer, liability in ii'-,puct of private improvement expenses in rural dis¬ 
trict, 382 

owner, alkali woiks,jt)f, power to make special rules for guidance of workmen, 
410, 411 • 

dcftmtiona of, 400, 427, 428, 430, 431 
effect of dcflnitioii of, 428, 429 
or occupier, how sufficiently addressed, 371 

Tight to obtain charging order on executing works required by local < 
authority, 530, 531 
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o^’ncr, rights where not in receipt of rents and profits and property afi^!cted' 
by closing order, SIC 
pnil-closet, definilioii of, 597, 598 
paiiiflin oil works, meaning of, 406 

l>arent, meaning of, 475 , 

p.uisb, appointment of conimi.^ioneTs for annexed, for library purposes, 

, 585 • , 

councils, as sanitary authorities, 373 
parishes, iiowcr to conibinc iiiiclcr the Public Libraries Act, ]S9‘J,..581 
patients’ expenses as a debt fine to the bo-pital couinultce, 443 

meaning of, with roli'ienec to isolation hosjiital, 1J3 
rccoveiy by hospital conmiittee, 44:2, 413 
pa\ mg expenses, appeal against order for, how made, 379 
liciialLies, application under the Baths and Washhouses Acts, 500 
coutirinmg offonoes against byc-laws, for, 425, 426 
failiite to prevent escape of noxious or offensne gas, 109 
liability in respect of infected houses, 157 

of poisons in charge of iiifeoted ships to, 405 • 

neglect to liiucwash common Jodging-]ii'U‘'e, on, 512 
oSeiiees relating to hyc-I.iivs regulating advertisemcnLs, toO 
public lodging houses, 509 
sky Signs, 401 * 

tho carnage of petroleum, for, 572, f>7.'{ 
Tirodueliori of library aecnnnts, o'li: 
power to impose, in bye-i iw.s, 389 
jnovisioil foi, uiidc'r'l’nblie r.ilnaries Act'. 591 
recovery under b\e-laivs, 398 

ttic Piiblie Ifeallli Act. 3(57, 368 
tuberculous cows, m resp-'ct of, 401, 462 
peiialtv, allowing public ht.iiitls to be occupied before inspection, 4.80 
causing on ollensivc trade without consent, 562, 503 
eoiisLTUcd as single under the Public Health Acts, 365 
daiiyinaii's lialnliiy to, on iailure to uotify existence of infectious 
disease, 459 

e.\[leisure of infected peison or thing, on, 449 

failure of niidwiro to give notice of intention to practi.se, 48(5 
to coiiifiJy vv itli vaccination order, 4 83 
cocdejiM' acid gases, on, 409 
piociiic vaccination, on, 180 
remove nianuie «ben rcijuned Oil 
fal'-c certifie.ite of viccinatinri. in icspeet nl. 179 
inO( ulatiiig [icraoii-s wit.li MnaJi pnx, 150 , 

kei ping pi'tjdieuiii vMlhoiit. lieenee, 573 

lialiility in ic^iieet of lidting nr occupying cellar dwellings, 506 

of eleik of ioc.sl autiiojity in le-iiccl of moitgage rciii-tor, 
386 

.s,anitary authority in metropolis for neglect to remove 
lefusp,, 607 

non-eonipliaiice with oidor of sanitary authouiy m metropolis, 602 
nuisance aiising from alkali woiks, for, 408, 409 
obstruction of petroleum ollicer, for, 579 • 

oPence an ling from uJlmisne trade, 561 

oilences against regulations as to otfensivc trades in the raoiropolis, 
566, 567 

relating to hawking of petroleum 57 7 > 

sLuighlei-houses 656. (i5i 

on owner or driver of 'iiiected public vehicle ncglectingt to g*vo * 
notice, 452, 153 • 

use of unlicensed advcrli'=e,mcnt hoarding, for, 401 • , 

“peison," meaning under Advertising btnlioos (Riting) Act, 1889...401 
petition, establishment of isolation hospital, for, 116 
petiolruni. Acts regulating the transit, storage and sale of, 570 
amount which may be. kept without licence, 673 
Apparatus for te.sting, form of, 578 * 

authorities entrusted with the execution of provisions relating 
to, 670 

byc-laws as to carnage of, in ships, 072 • ’ 

certificate of oflSeer as to, right of dealer to cballeugo. 578 
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pclrulutiin dtiuJur, liability for expenses of testing, 578 

obstructing ofliccr taking sauples of, 678, 
679 

exemption of licensee on conviction of third party for offence 
, relating to, 577 

extended ajiplication of statutory provisions rclaUng to, 670, 671 
hawking of, what constitutes, 575 
labelling of ve.-iscls carrying, 572, 673 
' licence, appeal against refusal to grant, 674 

moaning of, 570, 676 

mixture, quantity which may be kept without hcciico, 571 
iiotico as to ship carrying, 671, 673 
])onaity for offences rcLiliiig to hawking of, 577 
power to hawk, 576, 576 

precautions to be taken by dialer in, 576, 577 
regulations governing the h.iwkmg of, 576, 577 
saniplkiig and testing, pioMSiou for, 577, 578 
•> sraicli foi 1111(1 bfi/.iirc of, powei-s, 579 

BC'ii’urc and delention of h.iwkcr, 579, 680 
hpiiit, OM'iiiption from Jii.eiice, 571 
ulniage f>l, lieoiiee requiied for, 573 
Mibstanccs within Ute Act relati ig to, 571 
suinriiajy piui.eodii.g.s m iCnpcci offences lelaLiiig to 580 
Tieiic acid works, uieaniiig of, 105 

liJans, approval or dis.ippi(,\ul of, by local aiillioritv, 122, 433 

buildings not to be used as dwelluigs if oLheiwise dchci died in de¬ 
posited, 425 

coinnicnccinont of building after aiipiuval, time limit for, 121 
new liuddings, of, piovision for depositor, 421, 122 
leteutiou of depobded, by local autlieiity, 425 
jilatfoi Ills, coiibtriiei Kill of, provibion as to, 430 

plea-'Uie boats, extended powers of local auLliurities as to licensing of, 580, 
581 

licensing by local aulhoiities, 580 
Iiolicc', powers ol, ill case of fire, 65u 
port snuitaiy aulhoritics, administraliyc area of, 373 

boi rowing powers of, 386 
]ioitable striiclure, as a temporaiy budUing, 127 
[jieinises, meaning of, 371 

piivate iinprovciiU‘nb expenses, borrowing jtowers of urban auUioiity for pur¬ 
pose of, 384 

, giant of renicharge by loe.d .lulhot.iy in re- 

sjicct of, 38] 

power' of rural district council as to, 382 
urban auihoi'ily iuciii 'ing, 381 

privy accommodation, powers of sariiiapy authority were insudieiunt, 696, 097 

piovision in houses in inctrupolis, 609, 600 
proceedings, alkali anti othei works, in respect ,of, 113 

ilischaig" ot owner of alkali or otticr woiks.from, 113, 414 
neglect to procure vaccination, for, defence, 180, 181 
l*ablic Dealth Acts, under, how prose,cutcd, 367, 368 
■ not quashed for want of form, 370 

whrro local Act is in force, 370 

who luay 'nslitute under tlic I’nblic Health Acts, 369 
provisipnal oidcrs, ciHts of, power of Local aovcrnuient Hoard as to, 377 
prtliniinaiy proceedings before making, 370, 377 
, zoviKMlion and amendment of, 377 

submission for confiimalion, 377 
public batitLiig, byc-lawa regulating, powers as to, 500, 601 
clocks, see clock 

convenience, consent iifccssary to erection of, 603 
cCuivenicnccs, protisiou and maintenance of, 508, 699 

in metropolis, 602, 603 

conveyance, disinfection after e.irrying infected person or corpse, 452 
meaning of, 452 

notice required from owner of mfected, 452 
‘ Public Ilealih Ai ts \rueuilmeut Act, 1890, aduptiou by uiban or rural council, 

SC3 

method ot adoption of, 363, 364 

« 

* 
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I'nblic Health Acts Amendment Act, how declared to bo in force wilhio 

a district, 364, 365 
order putting into force, contents 
of, 561, 565 

“ Public TTralth Acts,” Acts referred to by the c.\prcsaLOU, 361, 362 

Public Hcaltli Acts, appciii by person aggrieved by role or order under, 

361) 

bodies and places not affccled by, HGo, 367 

b^c-laws made undei the, 390—391 * 

construction of, 365 

extent of aiiplicatmri of provisions of, 362, 363 
provision of hospitals under, -135, 4.14 
iiiCo\Kiy of penalties under, 367, 505 
saving for iniiics and metal woiks under the, 367 
scope of the, 361, 362 • 

who may instiliilc piorei'iling', under cbe, 369 
public houses, provision of public urinaU in, 599 

Public Libia]JOS Act, 1S92, iicquiaitioii of land for jiurposoa oi, poweis, 586 

aflujiijon [,y a riirul paii^h, 55.) 
cniiibinalion of authoriiies under, 551 
elK'i'L of ailoptioii of, 652 
extent of di'liict adujitirig, 682 * 

manrigonienl ot institutions under the, 5S9 
method ot adoplion of, .>52, 55) 

1 esoliii.ioii lu adoption of, 58J 
Acts, hoitijwiiig poivei.s ot Jil>r.if> authojities under, 594 
e\perises nroiei how iJefrayed, ,'>92. 693 
limit.iijon of lafu tor piiiposes oi, 093 
public libi.iries, power of Joeil antlioiit los as to provision ol, 531 
lodging house, Art ri’fJiilaling, 508 
dehuitioil of, Gli5 

penaliies loi ollenoes lelating (o, .509 
pouci of local authorities as to, 509 
registj.ilion of, 505, 509 
lesUielioiis os to user, 505 

resorts, provision ot means of ingress and ogress, 129, 430 
vaccinator, allowiinccs to, 473 

appoiulnicnt of, JC9, 471 
assibtanec fioiti, not paioehiat relief, 479 
oontiacts With, conditions of, 4 71, J72 
default in giving noliee b\, not .i defeneo, 18.1 
fees of, ubieb must be dis.illowed, 172 ^ 

p.ay.ible to, 172 

lymph U> be used by, nature of, 477 

iieglwt of, may be defence to non-eotnpliancc with nider, 
453, 484 

no fee payable to, for var< iiiation or certificate, 479 
not a servant of the gu.irdnuis, 471 
licrfoniiaiicc of duties, 472 
qualilicatiun of, 4?J 

vaccination by, 470 > 

vehicle, ttfo public couvcyaiice. 

Public Works Loan Roaid, powers to make loans for purposes of woikiug 

class dwellings, 511 

Commifasioncjs, power to make h>aris foi libr'jiv purposes, 

59.5 

to local gat hoi. Lies, * 
384 

pulling down, rccovciy of cvpciucs of 420 • ^ 

tempoiary building.s, o'", powers, 127, 428 
quarter .sessions, appeal to, from couit of eumin.iiy jiiii'dietion, 560 
rag and bone dcalojs, regulations us to, in tlic cicl ri>piilis, 667 
ragflnek. provisions applicable to metropolis as to, 670 
> relating to sale of, 664, 5G.'i * 

railway companies, provision of working class dwellings by, 610 
rate, iibr.ary expenses, for, limitation of, 693. 694 
museums oi gymnasiums, for, limitation ol, 504 
ratepayer, right to inspect piopo&cd byc-la\v«, 31**' 
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rales, mortgage by urban authority of, 384, 385 

receiver of, in default of repayment of loan, 385 
repayment of interest and loan out of, 386 
transfer of mortgage of, 385, 386 
receives, when appointed, of mortgaged rates, 385 

recoustraction sememes, acquisition of lands for purposes of, 635, 530 

. * expenses of local authorities lu and out of the mc/ro- 

polis as to, 530, 636 
resolution for and notice of, 634 
right to appc-.il in respect of, 545, 510 
Banctioning of, 531 
when may be made, 633, 531 

refuse, li.ihility of sanitary authorities to lemove trade, 605 
meaning of house and street, 568 
removal in the metiopolis, 568 

of house, outside metropolis, 606 
Bale of collected, in me'ropoli's, fiowci nl s.iiiitiiiy nuthorit\, iii'7 
• iiibaii disliicls, 608 

uncollf’Cfed h 3 ' occupier in metroiiolis, 007 
register of niorlgaires, dul.y of local iiiitlioi ity as to, .385, 386 
legistcred works, iiotu-e ot cb i"gc of ownership of, 411, 412 
registration, .alk.ali, sclie.diiled, eeineiit or snielting works, 111 
canal boat, of, when used as ,1 duel In 503 
common lodging houses^ of, ,510 
fci'cper of common lodging house, of, 510, 611 
public lodging house, of, ,508, 509 
aJ.'iiighter liouseg in urban clistiicl-^, of, ,551 
rolltchurges, gia it bv local authoiitv in respect of priv’.itc impiovcmeuts, 
.381 

3 e])ayinerit of leans, peiiods for, 38.t, 381 

i-eports, common lodging house ficqiieriteis, as to, iirovision for, 512 
residence, meaning of, 371 

resolution, adoption of the Public Ile-ilth Acts Arncndiiiciit Act, 1890, bv, 363, 
361 

resLiairit of trade, luvaliditv of bye-laws in lestiamt of, 396, 397 
icvaceiiialion, feo pay-Uilc for, if not inspected, 179 
loofs, new buildings, of, provision in byc-l<aws for, 418 
rural .authorities, mu'imrig of, 372 

authority, pavineiit of expenses incurred by, m execution of the Public 
‘Health Acts, 381, 383 
powers .IS to new buildings, 117 

•iistiict council, adoption of Public Health Acts Amendment Act, ISlrn, bv, 
363, 361- 

iiivcslment with jioners under the Puhhc fle.alth Acta 
Aineiulnieiit Act, 1890 361 

power to levy a private iniprovcineiit rate, 382 
wli.it IS comprised in .a, 372 

paiish, adoption of the Iliihs and W.i'Iihnuse,'. Acts in, 488 

I'lihlic Libranei Act. 3892, by, 583 
executing autlioritv of the Paths and Washhouses Acts in, 488, 
489 

safety of buildings, provi ions relating to. 129, 431 

sale, museum or gyninasnnu, of, power of loc.il aiithmity as to, .589 

of land, by local .'luilionty for purjioses of the liaths and Washhouses 
« Acts, 193 

». power of lihi.iry authnrit}' as to, 588 
untKeessary baths and washhouses, of, powers of local authorities, 493, 
i * 494 

sanatoria, co-dperation of hn .il authorities for purpose of, 114 
grants in .aid of, i 13, 441 
Xirovision by cotinlv council, 414 
treatment for ineiirod persons in, 115 

saeatorium benefit, pow^ of insurance committees to agree with local authori¬ 
ties as to, * 

provision by local .authority, 434 
Sandg'ite Urban District, part inclusion of Folkestone in, 372 
’ saiAtary uccoiumodation, povivr of authority wlicre insufficient, 596, 597 

provision outside metropolis, 596 ■ 
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sauitaiy accommodation, question as to typo of, is for the Local OoTcrumcnt 

Board, 59S 

unlawful construction in metropolis, liability, 602 
Sanitaiy Acts, definition of, 382, 388 
Buuitaiy a lit) 1011 ties, Acts dealing with, 362 

cloaiising of dwellings may bo required by, 60fl 
cuuipla.nt by, as to iinisancc arising from alkali wojks, 414 
county and parish councils as, 373 

duty as to offensive ditches in metropolis, 012 * 

street cleansing in metropolis, 009, 010 
to provide dram from alkali works, 408 
enforcement of oidcis by, in metropolis, 602 
extent to w’hicli Public Health Acts relate to, 362 
ineaniDg of, relating to alkali woiks, 406 
metropolitan areas, m, 373, 374 

notice of infectious disease on canal boat to bo given to, 
■'05 

power as to alkali woiks, -106 • 

of cntiy in mctiopolis, 601 

on non-com phance with order lo provide sani- 
t.'iiy aeco’Tiniodation, GOO 
to make tiye-t.iws in the metropolis, 601 * 
where piivy aecotiimodation is insullicicrit, 596, 597 
rcTiinval of horse lefiise hy, in metropolis, 606, 607 
sale of eolleoted lefnse by, in rnctiojiulis, 6o7 
eonvenicnce, as to detiiiition of, liot 

coriveiiienccs, l)\e-lii\vs regulating, poi\eis of sanitary aiilhoiily as to, 

' 003 

cleansing hy di^tiiet eoiiiicils, 006 

d.im.iging in irn tiopolis, jienalty, Ot).') 

cxju'iiseo of examining in uictibjioli'', recovery of, 601, 

(i()2 

f.niltv csiustiiiclion in metropolis causing a nuisance, 
liahililv, (il)5 

impropei use in molropoli-!, peniillj^ for, 003 
insariitaiy eomlition in metropoli'., penalty, 603 
niii^.nnce, must not be eonstilutcd by provision of, 601 
ovetllow from, liability m respo/'t of, 005 
powei to enter a^id examine, in metropolis, 601 
piovition for houses in inetiopolis, 599, 600 
in livc-Iaw-i foi, 120 

mi’trojio'is, 002, 003 , 

lepaii or remov.il of private, when order made for, 601 
suitability of place for, 603 

sanitation, bye-laws for piomotion of, in new buildings, 416-—118 
scheduled woik, meaning relating to alkali vvoik-', 404 
works, insjjcction of, 412, 413 

Tirevention of discharge of noxious gasiw in, 109, 410 
sehr-mo. Houses of tlin Woiking Classes Act, 1890, undei, formulation and cairy- 
ing through of, «518—623 

under the llousnig, Town Planning etc., Act, 1909 .523—527 
school, closure of public elementary, provision for, 463 
infected cliild not to attend, 453 

provision of list of seliojars where infections disease oi.eiirs in, 464 
science, provision of schools for, 681 • 

SeilJv Isles as an urban distiict, 372 

6'Miuen’s dwellings, nature of bye-haws as to, in I<ondon, 616 * ‘ 

lodgings, expenses of local authorities as to, how defrayed, 515, 616 
making cf bye-laws a'l to, m London, 515 • , 

seaweed, removal of accumulation of, 6l0 

Secretary of State, power lo declare the Public Health Acts Anicndmuiit Act, 
1907, to bo m force, 30 4 
powers as to petroleum licence, 675 
* submission of advertisement bycAlaws to the, 399, 400 

byc-laws to, 392 

“ sent by post," judicial interpretation of e.xprcsMon, 372 

service by post of documents under Public Health Acts, time of, 371, 372 ’ * 

sewage works,’ mortgage of, powers, 386 
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sheds, byc-la«v.s rcgdiatirig tlic use of, 516 
ship, deftnitiuii m I’otrolcuin AcL, 1871 . 671 

liability of captain fur medical officer’s fees for attendance on, 467, 468 
peison in charge of infected, on neglect to signal, 466 
nature of rugii la lions as to infected, 466 
penally for ofTciico as to carnage of petroleum by, 573 
prevention of finding from infected, 466 
reception of sick from, 433 
• lemoval of infected persons fiom, 453 

sinking fund, duty of local authoiity borrowing as to, 383 
bky sign, delinitiori of, 401, 402 

things included and not included in term, 401—403 
sky signs, licence for, when becoming void, 103 
licensing of, 403 

penalties for offences relating to, 401 
prohibition of use of, extent of, 403 
removal of offending, 404 
, things held to he, 403 

slaughter house, delinitiou of, 560 

licetjhiiig by local authority, 555, 556 
in the, metropolis, 568, 669 
notice ifipnicd on change of occupier of, 550, 557 
to be affixed on, 656 

suspension oj revocation of lieive.e fm, powers .is to, ,"157 
houses, xnovision and m.m.agement of, 3,53 

foi regulation in iirb.an districts, 653, 5." I 
registration and iKonsitig of, 553 
in 111 ban districts, 554 

“ slaughteier o*’ cattle or hoises," incniniig of, 566 

Floji-eloset, .as to dcrmiLiou of, 597, 598 

fiiiiall po-\, inoeiil.ating per,-oiis with, as an olTcnce, 450 

uiiiieeess.iiy exjiosiiro of iiersoii suffering with, offence, 119 
Euicltiug works, inspection of, 412, 41.3 
incaiiing of, 400 

notice of change of ownership of, 411, 413 
prevention of di'»eharge of noxious gases fiorii, HO 
registration of, 411 

so.aji-boiler, conaciit iieceosary to c.airy on tiiide of, 5(i2 

special iiatieuL’s expense-', as a debt due to the hospital comimtiee, 113 

isolutioii hoipital, m, meaning of, 442 
Stands, construction of public, provision for, 430 

street cleansing, metropolis, in, duty of sanitaiv authoiities .as to, 6o9, (UO 
‘ power of urban district counrila as to, 60b, 009 

meaning of, 102 
refuse, as to definition of, 609 
meaning of, 5C8 
icmoval in tl>c metropolis, 568 

streets, eain.age, of offensive matUsr thioiigh, bye-l,i\vs as to, 609 
structiii.al expenses, isolaticui hospital, of, n.iture of, 442 
“ sunieient water supply .ind sewer,” as to drfiijitiou of, 697, 598 
siilpliatc of aniimouia woiks, ine.aniog of, 405 
sulphide works, inoaumg of, 405 
sulpho-cy.anide works, iuc.iniiig of, 405 

sulphuric acid woiks, condensation of gases in, provision for, 409 

meaning of, 404 

Summary Jurisdiction Acts, application to proceedings under the Ihillis an.I 

Washhouses Acta, 600 

, vaccination proceedings, 485 

'summnrv' juKsdictiou, appi-.al from court of, under the Public Health Acts, 

“ 309 

con-'titution of court of, under Petroleum Act, 1871... 
580 

swimmmg bath, licence where used for music and dancing, 498 

use £oi*gyiiinasium or other healthful exercise, 497 
meeting place, 497, 498 

tallow-melier, consent necessary to carry on trade of, 662 
• taar works, meaning of, 406 ' 

tempoiary buildings, approval by local authority, 427 
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temporary buildings, exceptions relating to, 427 

penalties in respect of, 427, 428 
tents, bye-laws regulating the use of, 516 

testing of petroleum, form of apparatus prescribed for, 578 

liability of dealer for expenses of, 578 , 

piovision for sampling and, 577, 678 

^Tli.iraes Coii'.eivators, saving clause lu Public lleniltb (Lomlori) Aot, 1861, 
relating to, 306 ^ 

town planning scheme, approval of, 521, 523 

authorities to execute, 623 
compensation for injury caused by, 543 
decisions as to ooiili.-ivcntinii of. 314 
enfoit'uineiit, diitv of defaulting local authority as to, 
326, 627 

e.xccution of work and .'leqin^ition of land for, 626 

expenses ol, how del rayed, 527 

inspection oC draft by inteiestcd pailic-s, 013 

land 111 Kwpict of which, may he made, 52.'!? 524 

objection to, limv made, 512, 543 

])rovisions of, 525 526 

right of local .inthoiilA' where proiierty inerea.sed iii 
value by, 513 , 

s.it.isfacLion of Local Government Board as lo necessity 
Jor, 524 

trade refuse, as distinguished fiom house icfiise. 605, 606 

liability ot saiiilaiy .'iiuhoi itic-, lo remove, 603 
translej of iiior Ig.i're of tales, ioini ol, 385, 386 
Li i|)e-hoilcr, tonsent ncees>arv to c.iiiy on Li.idc of, 562 
tiibeiculuna cows, laindon, notice r'ljuiied as to 461 

piovi'.imi lo. 161 462 
sl.niglili'i of, piovisiori for, 402 
iiiiJlv. London, pi nally on sale ol, 163 

nidk suspected .as being, 464 
prnlidiidriii of MiiJiily of suspected, 163, 464 
urideigiound room, closing order iti lespecL ot, powers, 529 

.'.amtary convenn-iices, power to piovide, how obtained, 598 
unlioalthy .nre.i, loimnlation and c.irrjMiig out of scheme as Lo, 518—.523 
opejaLion of slaliites aflecting, 616, 517 
le.iolutiou deelaiing aiea to be an, proeediii e, 518, 519 
sclieiues, compeiKstiiion in respect ol, 314 
dwtdJIng-1 louses, exiieu'.es of Icieal aufhontie.s as to, in and out of 
the ineti()|iuJj.s, how defrayed, 3.‘!3, 530 
inspecd.jou of, piovi»ion for, .027, 528 
urban anllioiitjc.s, me.'imng of, 372 

power to in.ako bye-laws as to removal of house refuse, 
608 

authority, hoiiowing powers for purpo-ses of private improvement ex¬ 
penses, 381 

power on incurring piivate improvement c'cpenses, 381 

to .appropri.itc land as a lihi.uv aulhonlv, 586, 
587 •* . » > 

district, meaning of, 582 

what is coiiifii ised in an, 372 

distiicts, adoplion of Baths and Washhouses Acts by, 488 

sale of collected refuse in, 008 • 

urinals, provision in inns and other public places ."lOO 

of public, 598, 599 • ■* 

vaccinated persons, duty of clerk to sanitary authority to keep list of, 479, 
480 » , 

vacciiiatiou, Acte containing the law relating to, 468 
by public vaccinator, duty as to, 476 
ceitificatQ of insn>'CeptibiIily to, 178 

postponement of, wtnn^to be given, 477, 478 
eucce.ssful, 477 

compulsory and optional revaccination, 475 

conscientious belief .is to prejudicial cffccte of, os cause fpt 
exemption, 475, 476 * 

defences to proceedings for neglect to procure, 480, 481 . 
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vacclnatinn ilistricts. Alteration of, notico of, 470, 471 
foi [nation of, 470, 471 

duty of puicnt or person having custody of child us to, 475 
efi3cient performance of, provision for, 469 

expen.-es of execution of the Acts relating to, payment of, 
* 470 

limitatioif. of time for iiroceedinga m respect of, 485 , 

' Local Government Board as central authority with respect to, 

* 468 

n<'glcct of parent to secure, penalty, 480 
not parocnlal relief when by public vaccinator, 479 
oOiccr, costs and legal expenses of, payment of, 48t 
duty to lake proceedings against oiTcndcrs, 480 
fees payable to, 474 
performance of duties, 474 
UausmiBsion of certilicate to, 478, 479 
officers, aiipointment by guaidians, 473, 474 
, districts of, 471 

order for, penalty for noii-cotiipliancu, 483 

where child under fourteen years, 481, 4S3 
trcalment of pruioner- in respect of iion-coiuplionce with. 
485 

peison in baine house as small pox natient, of, fees to medical 
officer on, 473 

I>oweis of Local Gorcrnmcnt TJoaid with re=.nect to, 408. 
169 

piohibition of repeated prosecutions on failure to secure, 481 
logistor, duty of officer to keep, 474 

seaiching and fees paj’nblc on, 174 
stations, power of the Boaid of Trade to !i[i[ioint, 176, 47 7 
siipeivision by guardians of the pool of the execution of Acts 
relating to, 469, 470 
summons, hcaiing of the, 482, 483 
vans, bye-laws icgulatmg the uso of, 516 
Venetian red woiks, meaning of, 405 

ventilation, byc-kiws ns to huildiiig may provide for, 419 
\criniiious pcisaOii'^, cleansing oi, proviMou for, 501, 603 

cxiienbC» of providing me-ins oi cleansing, how defrayed, 
602 

use of cleansing ap]iaralus by, no di.sipnibricatinii, r>(i3 
velerinarj' surgeon, cxamin.ition of infeeled animals b>, 400 

inspection of suf-iiecled ful>eii‘ii]oiis cows in LoiiiioTi iiy, 
463 

walls, provision in bve,-la\\s as to eon ,t.i action of, 118 
War Office, Public IIe.alth Acts do not apply to, 36.1, .306 
washhouses, see baths and wasliliouses. 
water-closet, as to detiiutiou of, 697, 598 

power to sutistiUite for earth or other closet, 597 
provi.sion m metropolis, 599, 600 
of c.aith or, 596 

supply, common bulgmg-liouse, for, 612 

> discoutinuaiice in metropolis, liability, 603 
proviaiOTl for, in ease- of file, 548. 549 
lodging-houses, 610 

to baths and washhouseJi, provision for, 496, 497 
working class dwellings, ac(]iiisition of land for the purpose of, 538, 539 
. bon owing powers for purposes of, 641, 512 

conipulisory purchase of land for pui poses of, pnblica- 
tnui and conffrmatiou of, 517, 6J8 
contiol of bye-laws regulating, 648 
default by local authority to exercise powers relating 
to, 537, 638 

ereciiou of lodging-houses as, 639 
(Jrder fox compulsory purchase of lands for, sub¬ 
mission and form of, 646, 647 
provision by railway and other companies, 640 

of additional accommodation in connection 
with, 540 
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working class dwellings, statutorj power for, proriSion of, C36 
classes, definition of, 638 

housing of, tee housing of the working classes, 
works, local authorities, by, affecting other bodies, wlien may be proceeded 

with, 367 

notice required as to when affectifSg rivers or 
^ other waterways. SfJ? ^ 

zinc works, meaning of, 406 ^ ^ 

BAILWAYS AND CANALS, 

abandonment, railway company, by, before commencing work, 772 

of, oanccllatiuii of bonds and return of deposits on, 776 
compensation payable on, 776 

complaint to Board of Trade as to decision regar.V 
ing, 773 

on applic.ition of judgment creditors, 773 
proci'diiic at meeting of shsiiehuUlers necessary to, 
772, 773 

when Boai J of Trade has no power to order. 774 
consent of shareholders necessary to, 773 
special Act nccos.sary to uutliorisc, 776, 777 
unnccossarv or derelict c.oial, of, 791, 792 • 

warraflit ot, poivers of Board of Trade prior to i.ssuc of, 771 
access, coMstriK'l ion of meins of, between land and tidal wafers, G74 
light of owiK'r of sevcicd land to, 669 

accident, coinpensal ion foi, apinntii iiioiit of arbifr.itor to deleimine amount of, 
752, 763 

accid'ants, inquiry or invest igation info cause of, by Boanl of Tr.idc, 718, 719 
inspeetion of railways as to contravention of luics for iirevention 
of, 739 

notice t.o Board of Trade as to, 717, 718 

wiicn occniiiiig in autliorised works, 719, 
760 

lilies for prevention of, power of Board of Tiadc as to, 750 
accommodrifion work, ciuistiiiction bv can.il company, 781 

of, when not iiecessaiy, C07 
l.aiids iPquiTcd for iiaLiiro of, 660 
liinil.it ion of time foi beginning, fi72 
power of iMilwMv company where insiiOicient, 672 
provi.sioii for gates, ^tiles and leiices in respect of, 670 
where eiossiiig ail, 09.“>, 696 

remerly for iioii-jieifoimanco of sigrecmciit ..elating to, 

scttlfiiiient of differences as to and miforccmeiit of com¬ 
pletion, 667, 668 
woiks inolnded in term, 668 

accounts, alteration of returns and, of railwii}' comxiany by Boarrl of Trade, CM 
bo.nfl to Kccuie llie keiqnng of, 610 
d.-faiilt in icruleiing Tetiiiiis and, penalties, 613 
delivery of annual ab-'tiaot by railway conijianv, 611 
faics, of, duty of r.'ilway company to keep, 61(f 
form iJi which financial, to be delivered, 61-1—6-13 
general duty of raiUvay comjiany us to, 611 
inspection of railway comiiany’s, 640 
nature of returns to bo made by railway company in, 644 
penalties recoverable from railway company on failure to keep, 6il, 
rendered to the registrar of companies, to be, 0J3 
security given by railway company as to the kecjpiiig of, 010 ' 
signature and date of returns and, 613 » 

Acts of Parliament, enfoicement against railway companv, 710, 7!1 
additional capital, railway company, of, how aiilhorised, i>S2, 633 
powers, how obtained by railway company, 630, 637 
address ^boob, shareholders’, keeping of, 646. (ii? 
adjoining owners, rights on de.viation by company, 660, 661 
agreement, between railway companies as to running powcis, validity of, 701 
agiiculturol land, damage by apaiks to crops or, company's liability for, 7J7 
amalgamated company, definition of, 707 

Amalgama’tirig Act, effect on Acts relating to dissolved company, 707, 708 
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Ani.ilgainating Act, purposes and deliniiion of, 707 
aiualgaDiation, arbitrado'i i>rocccdiugs not afTectod by, 709 

books and documents relating to shares of dissolved company, 
validity on, 710 

completion of authorised woiks on, 709 
* outstanding contracts relating to land on, 70S 

, coiistruqtion of special Act as to, in icspocl of purcli.isc or cotr 

pciisation money, 708, 709 

continuance in force of bye-laws of dissolved company on, 710 
cllccls on conliacts, obligations and liabilities of dissolved com¬ 
pany, 708 

documentary evidence of dissolved company, 710 
existing agreements as to running powois, 702 
legal proceedings not alfccted by, 709 

liability of dissolved coiniianv’s officers to account on, 709, 710 
position of servants of the eompaiiv on, 710 
ucuvciy of unpaid calls on, 710 

resolutions of dissolved coiupany loniairuiig in foice on, 710 

light of action, mitoiceiricut after, 709 

sanction nocossaiy, 700 

bi-viiig of rights and clniirs on, 711 

tolls as air<‘C’(cil by, 700 

tram-fer of debts, tolls and duties of dissolved company on, 708 
vesijiig of propel ty on, 707 

annoyance, when coiupanv niav be liable for temporary, 726 

annual iclurns, cxpcnJiluie, of, to lie made by laiJivay company. Oil 

appeal, as to decision of Hallway and (Tanal Cominissioii, lieaiing of, 703 

to House of boid^, 
when lying, 703 flU 
wilt'll lying, 702, 703 

order foi restor.ation of rolling stock distr.ained upon, 017 
costs of, tiom Older of l{.iil\'i:iv niul O-snal CoinmisMoii, 700, 7(jl 
oideis of Ibiilway and C.inal Coiiimihsinn, from, 769 
quaitcr session.s, to, fiom order of justice.s, 730 
approaches to bridges, O.OO, 067 
urbitrution, agreement to refei to, effect of, 710 

oiistoi of juii-idietioii of the eiuiit by agxeomcnt to refer to, 7IG, 
717 

procedure on a reft'renco to, 718 
proceedings, aw.iid in, n.ituic of, 718 
costs in, 718 

wlierc one party not a railway comptriv, 
739 

evideiirc in, 718 

not atTected bv amalgamation, 7>'9 
reference to Uaibvay and Caii.al Gouimissioncis in beu of, 718, 719 
settlement of dispulcs by, 7i>0 
arbitrator, appointment bv Hoaid of Tiade, 739 

of new,-7l7 

to dcteiminc compeusatiou p.iyabic for actidcnt, 76?, 

* 7.-. 1 

potvers of new, 717 
remuneration of llti.ard of Trade, 739 
revocation of appointment of, 717 
skIicu reference to a single, 717 
arbitratois, jurisdiction of Cotiimissionors a.s, 764 
* arches, cui^'-liuction of, 668, 069 
arr|i^ugcmciJt, bclieme of, assent required to, 7G9 

• bctufin raibvay company and creditors, 708, 7C9 

* corifiTrnation and enrolment of, 770 

notidc-ition In the Gazette, 771 
arrest, without w.arrant, for olbmces relating to railways, 736 
attachment, power of Hailway and Canal Commission to issue writ of, 761 
Attorney-General, piocccdifigs by, jgamst railway company, 710, 7-11 

time limit for, 741 

audience, before Itailway and Canal Commissioners, 760 
airditor, power of Board of Trade to appoint an, 645 

relation of railway coin)).i.ny’s auditors to Board of Tiado's, CIO, 6IG 
auditors, dut'es on auditing railway company's accounts, 616 ^ 
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auditors, qaalificvition of, (i46 

authorised works, must be leasotuih'v necessary, G51 
nature of, €54, €55 

notice of accidents occurring on, 7‘1€, 750 
purposes of, 663 » 

substitution by certificate of lioard of Trade, 74-1^ 
award, arbitration procxJCcUiigs, lu, effect of, 718 • , 

tune for making, 718 

balanee sliects, when prepared, 644 

hays, coiiM'iit necessary to construction of works over, 673 

Jioara of Agriculture, consent to cli.Lrge on owner's land of subscriptions to 
railway company, 631 

Trade, .ibaiidonnicnt, when may not be ordered by, 774 
application by jiroinotcis of railway to, 624 
appointment of aibitrator by, 739 

auditor by, in addition, to railway company's 
auditors, 615, 6ili 

inspcLlois of company's affairs by, 616 
lailways by, 738 
uinpirii by, 739 

autbcntication of acts of the, 741 

ceildicate by, to Attoriicy-Ocncial of di fault by r,ii1way com¬ 
pany, 7lit, 711 

of, when iieccss.iiy to lease bv lailw.iv compaiiv, 
711 

eoTu.ciit of, iicce'.^ai.v to W'oiks on or o\cr seashore, bays or 
n.'tvig.iblc ri\cis, 67.1 
contiol of canal by tlic, 791 

cojui's ol accmiiits .iiid ictuins to be dclivcicd to, 613 
costs of .■ii)]ibc,i( ion to, £oi jnirpo«cs of an iiiqiiiiy, 710 
discietton as to .ib.iiidunnxeiit jii, 7 73, 77 1 

djtv as to inquiry inLo hours of employment of railway scr- 
viiJit s, 731. 732 

effect of do( iiinents signed In officers of the, TU 
inqiiiiy bv, as to cause of accident, conduct and powers as lu. 
748, 719 

investigation into cause of accident on aiillioiised works bv, 
7.50 

notice of accidents to be given to. 7'17, 748 

power to alter aecoUTil.s .iiid rctuins ol r.iilvv.'iy company, pro- 
eedoi e (ill 

in.ike Older ui lieu of lules for iirovcetion of acci¬ 
dents, 7.51, 7.'''2 

oidiT aiUlitional .secmity, 632, 633 
postpone tlie ojicnijigof .s iw'iilw.iv. 713 
powers as to ali.iiidonmeul piior (o i •'iie of w ii.'iut. 771 

application bv raibv.iy' coinjj.my foi additional 
powers, Ill'S 

bye-laws of r.-.ilw.iv company, 79.S 
differences arising on coiistruetiou of railwav', 

7 'i I 

ep<’cd of tr.aiiis over level eiossing^, 696 
sysU-m of sign.'iK mid points, 693 • 

itse of electric traction, 697 
on complaint as to abandonment of railway, 773 
report to, by caria.l comiiaiiy mttnding stopp.igo, 781 
settlement of disputes between traders and* radway com¬ 
panies by, 746 , 

fct.atiiLory and transferred powers of, 7.18 ^ 

stibmission of schedule to, oi rates and charges to, 746 
bond, power of railw'ay company to borrow 'in, 632 

borrowed money, pnoiity of security issued by railway comjiany for, 6.33, 634 
borrowing powers, canal company, of, 786, 7S7j 

lailway company, of, oveiciae of, 632 

must be provided for by stal uto, 63^ 
brakes, passenger tiains. on, regulations as 1'>, 692, 693 
tetuiiis to be made by company as to, 693 
branch railway, construction of, provisions as to, 681, 683 
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bianch railway, place for making communication for, 683 
railways, private, facilities for junctions of, G83 
bridge, os a “ building,” 666 

carriage of line over mam road or highway by, 606, 666 
copstruction and niamtx’nancc by canal company, 781 
dimensions where carrying line over a road, 667, 668 
,fencing and dim«.asions of, where carrying road over railway, 658 ' 

^ headway of footpath under, G.)8 

inclusion m accommodation work, 6(38 
movable, duty of railway company as to, 696, 697 
over railway, 668 
road, 667 

provisions where earned over navigable tidal waters, 659 
substitution for dangerous crossing on application of compan 3 ’, 661, 662 
level crossing, apportionment of cvpcnse, 661 

power of Hoard of Trade to order, CGI 
width of, where crossing narrow road, 658, (jOU 
« navigable (adal water, 669 

buildings, construction of nece'",:iry, powers, 679, 680 
byc-laws, canal coinpanv, of. eoiiLroL by Uoaid of Tiade, 787. 788 

dissolved comparj.y, of, coiitinu.-i .ec in force on amalgamation, 710 
railway, clTecliveness of, 730 

OiiCorceinent of regulations b^’, 7‘_’'., 
how proved, 728 
penalty for bieaeli of. 7.80 
power of Board of Tiatle as to, 728 
regulation of carnage of cxplosis,>s Im', 730 
servants’ conduct bi, 7.'il 
tiaflic on steam vc^-els b^-, 730 
sr.aling and publication of, 729, 730 
c.ills. recovery of iiii)mi(1, on aiualgamatioii, 710 
canal, abandonnuuit of unnceess.ary or deicliot, 792 
Company, acquisition of lands by, 780, 781 

authority necessary to aceept lease of canal when a rjiin.ay 
company, 786 

boiiowuig fiviwers of, ''86, 787 

l>yo-laws of. control by Bo.itrl of Trade, 787, 788 
duty as to .stojip.igc of e.iiial, 78t 
to licensees, 782, 783 
capital of, Mib.sciiptions to, 780 
constilution of, 779, 780 

construction and niairitenanco of budges by, 781 
establish merit of clearing system by, 788 
execution ot w'oiks bv, 781 

liability in ie.-!i>eet of speci.il constables, 793 
to fence, 781, 782 
tepriii, 783 
meaning of. 782 
natiiic of shruce’iJi, 780 

power to agiee with lailw'ay enrnpanj’, 787 
, • become a earner, 785 

lca-.e (oils and duties, 785, 786 

prohibition against application of funds of railway comp.any 
to, 780 

• reference of dilfercncoa with, to Railway and Canal Com¬ 
mission, 791 

returns to be niado by, 780 
right to sujiport in, 7 81 
' use tolling p.alh, 781 

rights and liabihiies as common carriers, 785 
os to toll.i ,ind charges, 788, 789 
use of water, 781 

sanction of q^recinp-nt with railway company, 787 
trafBc provisions nifecting, 789 
rcsponsibililiea of, 78.‘i 
control by Board of Trade, 791 

' liability of railway company owning or rnan.aging a, 783, 781^ 
on mturfermg with the navigation of a, 784 
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canal, raeaning^ of, 785 , 

police, appointment and powera of, 793 

liability fox offences against, 793, 794 
canals, summary procedure for protection in Loudon, 782, 783 
eapjtcTl, j)ou-er of railway company to raise, 030, 032, 033 

reduction on abaiidorunent ol part <jf railway, 770 , 

carnages, brakes on, rcliinis to be m.ide as to, 093 r , 

liability of owners for ilaiiiage eauseii by, 092 
Tegifatiataoii of, 091 

regulations as to construction and conditions of. 091 
unlawful use of, 091 

use of impropeily loadcii. Lability, 091, 693 
carrier, power of e.tii.al comjiany to be a, 785 
c.ilHe, fencing of r.ailw.ay for protcclum of, 070, 071 

provision of wateniig pljei's for, by laiUv.iy company, 071, 072 
fe.ntr.al ofliee of Railway .and I’an.il ('oniini.ssion, 7.53 

<'oititic.alo. Board of Trade, of additional capit.il inav be aiit boi i^-ed In, 0.32, 0.33 

as tbo sjii'ci.'il Act, 020 

to additional poweis ellcc.1. ol, OSO—03.'' 
coostruetiou ol r.uhv.iv, 741- 
v.ari.i I if)ii of tolls. 717 

cause foi aclioii Attoi nov-tu'iieial, of, 74(i, 
741 ' . 

constiiie.lion of ladway iinde.r. 021 
ineoipoiatiori oi Cl.iii'tn Aids in OJ." 

eiiiM|i:i'ly In, i<2'i, l!2(i 

ojn'ialion of, 025 
])loec()uie lieloie i^-'iic, 023, 021 
suIi--tltntion of aid lini ised woik. b\ 711 
justices, of, a.s to errfii m deposited plans, 019 
ccrtxoran, proceedings of liailwiu and f’.inal Coiiimissioii not removed by, 704 
removal of pi'oeeedings tiv, when g'.mtid, 730 
eliaigc’s, railwaj’- cnuipaiiv, ol, bow Ijsi'd, 0.55 

register of, given by way oL .si'cui ity by r.ailw.ay comp.any, duty .as 
to, 032 

iiglit ol c.'ijial coiiipaiiv .IS to, 788, 789 
rireiil.ars, poWi r to issue to sb.ireliolders, 030 
tlc.ning eoinmitleo, roiictilution of, 713 

documents of, validity and .service of, 715 
eleelioii of cbairmaii of, 714 
cxpinsc-s cif bow jiaid, 7 14 
funds of, 714 

meeting of, jirovision for, 71.3, 711 
ininutos of proceedings of, ciLot as evideiiee, 71.5 
recovery of .sums due hj', 714, 715 
representation on, 713 

.seeictary aiitl tre.asurei of, aiipuiiitiiu'iit of, 714 
svstem. e.stablisliineiit bj' canal coiiiiiany, 788 
nature of, 713 
parties to, 713 

settlement of que.stions as to areoiints and contributions under, 
71 4 

closing hours, refreshment rooms exempt in rc.speef- of reistrietions a.s to, 098 
Commissioner, diaqualificaiioii of, 753 •’ 

coininon eairier, liability of r.iiLvay eorapany .as, 719 

eoiTimnnie.it ion, establishment between seveicd binds, liability of railway rom- 
pajiy aa to, 66.S, 6G9 

guard, with, provision for, 092 * 

commnnieafions, provision for gates, stiles and fenoea in respect of, 070 
right to construct with railway, 081, 685 j 

cross railway pending making. 669 
compensation, abandonment of railway, on, .a.ssos.smont of, 776, 770 

lights of peaaons entitled, 776 

accident on railway, for, apnoyitmcnt of arbitrator, 752, 763 
clniins for, against railway roiupany, procedure, 733 
liability of company to pay, for injury, extent of, 72.3 
payable to owner where land severed by railway, 668 
ri^it of company to pay in lespect of mines and mmcrals. 68.5 
security for p.ayment of, for le,mpoT.ary occupation of lands, 677 
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cainpeneation, tempoia^y occupation o£ lands, for, 878 
use of piivate ro.ids by company, for, 676 
competition, agi cements to avoid, 712, 713 
complaint, lioitrd of Trade, to, as to unrcasonablo cbiargcs, 747 

Railway and Canal Commission, to, procedure on, 766—768 
completiqp, accommodation works, of, enforcement of, 067, 668 
conipnlsory purchase, right of owner where laud severed by railway, 603 
conliriuatioii Older, us t^ use of oleetnc traction, when necessary, 697 , 

coudlriiction, budge in sub.->titutiUQ for level crossing, apportionment of ex- 
‘ ))cnsc, 601 

deposit ol estimate of cost of, with Hoard of Trade, 621 
duty of company where alleinati\c; methods of execution open, 
726 

Tjoiidon Building Act not applicable to railway, 081 
nicaning of railway with rcleieiice to, 080 
piccantiuns to be taken duiiiig, 724, 725 
railway, of, diirc-iences arising as to. how settled, 744 
provisions relaling to, 017, 04 8 

1 rights of comp.'my after coinjiletion ol i.iilway as to, 030 

contractor as to payiniuit for, 70,6 
roadway over level ciossiiig, ot, 001 
siding', or bianch r.iilways. of, 081 
uiiflci certiGc.ite of Itoaid of Ti.ide, (VI1 
use of pijvaLe roads during, <571, 1176 
contract, acqiiiMlion ol land ior railway, 024 

ns to the use of the railway ci'rnpauy’.s Lind, when uHra, vitp-t, 020, 630 
bi'eaeli consequent on rule for prevention of accidents, ptovi'.ion for, 
i.i2, 763 

contractors, iighLs as to payment for construction, 706 
conli.icts, elti cL of wru rant of abandonment on conipany’-., 774, 776 
costs, appeal from riaitwav anil <\iiial f'ominicsion, of, 700, 701 

npjilicatiun to Bonid of Trade for purposes of aii iiiqimy, of, 710 
aibiLr.ilion proccediiig.s, in, 718 

wljcre one party not .a raihv.iy company, 739 
award and taxation by the ILiilwav and (Jan.rl Ooitiinission, 701 
tli-'jnitcs betvvi‘<‘ii eornpanie-!, ot, jiower ot Coinuiissioiiors as to, 701 
iiKpiiiy as to lilies Im prevention of aecidents, ol, 7.61 
powfi Ilf Itailway and C.inal Coinuiis-iioiiers to award, 700 
ccunsel, appearance boiore Kailvvay .vml C'.imit Coinrm-.sion, 769—701 
O'l appeal from ILiilway and Canal Cninmi'.sion, 703 
Com t of Apfieal, ajipeal fioiii tlecisiou ol ILulway land C.anal Commission to, 703 
creditors, aiiangenieiils !>>' railw'.-iy cTunp.iny'- with. 708 
ciofjs, liability of com[):iny for d.im.igc caused by sp.arks to, 727 
Clown, acquisition of i.iilw.ivs by the, 023, 024 

thnnitijo feasant, right of coinp.uiv to distiaiii on an engine in rO'-pect of, 72 j 
daiii.ige, liability of owri< rs of engines or carnages for, 092 
damages, awaid bv It.iilvv.iy and Canal Cemmissioii, poweis 760 
ol, in (iddiiiun to peii.ilLy, 736, 730 
claims for, ag.iiri I. railway company, pna cdurc. 733 
critoi cement of oi ih‘r-against i.ill way coinp.iny as to, 733 
lunsdiction of justices as to under Railways Claeses Consolidation 
Act, 1*46 .7.32, 733 

dangerous property, coiiipJuy’s lerinlity for, 727, 728 
. tiees, leiiKwsil fioiii prcemcis of line, 098 

debenture stock, issue by' railw.iy company, 633 
, rate of inteicst payable on, 634 
declaration, indoisenicnt on security given by railw'ay company, 634 
• d''ferred prdiriary stock of i.ulway company, restrictions on i°isue, 630 
dejegalion, statutoiy powers not subject to, without authority, 703, 704 
deposit of riionej, ajiplication on abandonment or winding up of railway com- 
‘ P*'*-ny» 774, 776, 778 

plans and section, 018 

deviation, as to gradients, tunnels or other works, limitation for, 062, 653 
tunnel or viaduct, rights of company as to, 662 
construction skfl^tiug jiublic navigable tidal river or chaniLcl, consent 
required, 674 

limits of lateral, from deposited plans, 050 
* *' nature of, how measuicd, 060 
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dcviiitiou, notico of duty of comj^iuij’' as to, O.’l, 6153 

rights of udioiiiipg owners ub to, 600, Miol 
vcrtiLul rcstiictioiis as to, 051 

(ll^putcs, belwcpn traders and railway company, sotlleinenL of, 710 
settlement by ailulratiou, 700 

dissolution, 1 ,Illway conijiiuiy, of, petition for, 777, 778 ^ 

distie.-.s, pi(iteet'oii of rolling slock fioia, 617 •. 

r.iilu.iy conipaiij's right of. for damagejeasant, 723 / 

jccoveiy ot dainagcs awaided against milway comp.iiiyr 7.13 
penalty by, against the pulilic, 736 
diver-'ion of roads, power of railw.Ly eniiipaiiy as to, (Jt53 
dividends, inirnm, povMT of i.ulwai coiiijj.uiy to pin, 611 

r.aih\.iy eunipnjiv, ot, provisions relating to, 630, 631. Cl.'i 
dociirnenls, eileet where signed by oflieeis of the lloiud of Trade, 711 
service on railway company, 741 
duly, tliaigeiiblu on p.usscnger Lues, 631) 

.•i.ssessiiieiit of, C39 

cleeliK! traction, eoiifii ination ojder as to, \slieti ms’es-.ai \, 6!)7 

exeeidioii of slaliitory jirovLsions by Hoaid of Tirade. 698 
ordeis by IJ(>,,iid ol Tiade as to h-jc of, O;)? 

Jiilei and legnlatioiw as to ajuilicatioii for order lelatiiig to, 
697, 69S 

eieergency. eiiliy on la.iiiK in cii'-e of, poweis, 678 , 

J'lniplrn eih’ l.iabiiilv Act, 1880, lailw.iy i onipaiiy'''' liability under, 730, 731 
eiigiiio, fluty of riidwMv (oinj)any on coristiiiclitig, 736, 737 
Jiabilitv (.‘f pinate, to dislie.,s, 733 

Use II.I line w'ltlioiit eerl'/u.iLe of coinp.iriy, penalty, 690, 691 
engineering woiks. ineainiig of, 6.”>2 
engirif'^, apjtrov.il by romjiany before uv on line, 690 

eoii'Uiiiplion of smcike by, provisions .a.s to, 690 
Jiabilily of owiieift foi daniages, 693 

spalk^ fioiri, wlien i.iilway eoinpany nt.iv be I'aM'' in lesjiecl of, 736 
evidence, adiriis«ibilil \ of doiunif'nts signed by ollieer^ fif I be, Ho.ird of Tiado 
.n-s, 711 

:iiInirat.ion proceedings, in, liow taken, 718 
doi iiinent* s-igned by I’ominisbioner a^, 7ii:{ 

Itailwiy .and Canal Coiiinii.ssion, before bow given, 769 
eveeidion, extent to winch r.xilvvay conijtaiiy jiiotei’U'd V>v, 7h,"t 

jirolnctioii of rolling stock and propcitv of lailway (oinpanv fiom. 
76.6 

exiieiimenls to Licildate the in.iking of iiibys to pievent aceideiibi, 7.‘)I 
('vjilosivc fog signals, keeping of, jiowers as to, 693 
e\plosn<S| c.aTTiage of, 699, 73') 

Lite, aecoimt of, datv of i.ulway cotii|)aiiy to keep, 610 * 

avoiding pavinejit of. olTeiiec of, 737 
fliily on pa-'Sengcr, C39 
(■M’liiplinn tioni duly, cxU'Ilt of, 039 
nie.ining of. 639 

felonia-, offences .against radwav.s amouiilmg to 7.37 
.as to e.an.als .amounting to. 701 
fence, biidge carrying load over ladvvay, 668 

eomninnieiition ovir r.ailwav of, duty of eomjiaryr as to, OrO 

land tempor.arilv Uscd, of, 677 

liability of p.anal eonip.anv as to, 781, 783 

nature of obhg.ition of railw.av compain as to, 660, 67(1, 671 
fire, li.'diility of roinpniiy where e.aiiscd by spaikt?, 727 , 

fog signals, keeping of, powers as to, 693 
footpath, headway wlicre parried under a bridge, 668 
“ foreigntrucks, no obligation on company to ox.-umne, 693* 
forfeiture, pioeedurc relating to p^'^alties and, 73.5, 7 n 1S 
frightened animals, extent, of liability for damage caused by, 72.5* 
g.as pipes, power to .alter the po.sition of. 679 
snbslilution of, duty a.s to, 679 
supply, penallv on interruption of, 679 
g.ilekqpper, erection of lodge for, at level citiasing, 660 
gate.s, defective fastening, 662 

employment of person to open and shut at level crossing, 691 
erection where railway cro.sses rn.id by level crossing, 660 • 
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gulcb, luc^ubion in accommodation works, C68 
lands tuinprirniny used, provision of, 677 
open at level ciOo^uiy, cilcct of, 694 

provision of, on conimiinicatiun between severed lauds, 670 
wiicro land Ictnporarily used, 677 
gauge, (Provisions relating to, 686, 687 
geniyal nicetiiig, wlicii to be held, 644 
gooclsj carnage by railway coiiipiuiy, 634, 635 
giadieiit, roads under or over bridges, of, 659 
guard, coniinumeation witli, provision foi, 692 
handrails, provision of, 66J 

highway, duty of company eiossiiig on a level, 062, 663 

level crossing over, wlien other tlian a public c.ininge road, 663 
line cicwsing inaiii road a iiublie, const rue tion vt, (io.i, ti.'iO 
jncivjsifui o± screens on, wdieii* danger apprehended, 6S7 
hours of employiiie-nt, railway servants, of, inquiry into, 731, 733 
ILoiise of I.onls, apjical as to decision of llailw.iy and C.iiial tUniiiniii.'.ion, to, 
vvlien lying, 763, 7(54 
"ineiitied plane," meaning of, 683 

indietable nuis-mce, iritei ference with road lailway company as an, (Jti." 
injiinclLon, openuiq ot laihvay i iistraiiii'd by, 7 13 

jpovker of Hallway 'I'ld Canal Gi)i)iiMis-,ion to is-^ue, 761 
iiqiiiy, halnlity ol vicnnpany tiv pay 0 , 0111 ]'ein-ali<>ii tor, extent of, 733 
inrjiiest, inspector of Hoard of Trade as I'lesstir at, 749 
biquily, Ho.ird of Tiaile, by, as to cause acenlent.'., 748, 719 
by person appointi-d by Tioaid of fiade, 739, 74U 
iiiakiiig of iiilr's to prevent aecirh'jils, as to, 751 
ri'poit by inspector of re.Milt of, 71!l 
inspection, company’s atfairs, ot, tiioceduie relating to, 616 

deposit jilaiis and seetions, oi, nglito as to, <i40, 6“,0 
orders for po-^tiionciiient of opening of i.ulvv'ay alter, 7i;l 
jnspLctoi’o, ciiinpan,)’s ;illairs, of, aptioiritinenl by Hoaid of Trade, (>16 

power wlieie, .ippointod by tbe Hoatd of 
Trade, 616 

railways, of, appointment by floard of T'lade, 738 
powers of, 738, 739 

intficst, rale pajnible on fl.ebenturo stock, 634 

interim dividend, power of radway company to pay, 041, 615 

in]iinctiori, of Hallway and Canal Conirnissioii to oidi'i, 758, 

75!) 

infra vires, acts of railway company which are, 628, 639 

joint eommittec, appointment in lespcet of working agro<'rn''nts, 705 

judgment cieditors, appointment of manager on application i 7 766 

power to order abai-doninent of railway on application < f, 
773 

right to appointment of a receiver, 71-6, 766 
jnnclions lietwren railways, constritction of, 684 

ei eel lull of signals and convenieiiees at, 684, 685 
light 1 .iilwavs, with, how to lie made, 685 
roAtiieted |^owe^s of companies as to, 684 
land, aequisition by canal companj', power®, 780, 781 

<>f, for purpO'.o of additional siifiona, 680 
construction of moans of aecc.ss between tidal watois and, 671 
contract by lailway company to iisc contrary to powers, ofteet of, 629, 630 
for aequiiit.ioii of, by railway company, 634 
eritrv'-in case of urgency, power of Board of Trade as to, 678 
extent of railway company’s right to piirchaso, 630 
fen dng and provision of gates where temporarily oernpied, 677 
liability and oliligations of company with regard to iis<' of, 725 
nature of,''v^hrre requii'cd for accommodation works, 666 
obligation of railway company in respect of severed, 608 
power to compel company to purchase, 677, 678 
procedure on obj'cction to occupation of, 676, 677 
right of owner m respect of severed, 668 ^ 

way of owner of severed, over communications, 669 
sale where acquired by abandoned company, 776 
temporary possession by company, provision for, 675, 676 
'working of, for purpose of material®, manner of, 677 ^ 
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latcial deviation, piovisiona relating to, 660, 661 « 
lease, railway company, by, covenants in, 711 

effect of, 712 

reasonable facilities to be provided by, 712 • 

statutory authority necessary, 714 
when Board of Trade’s certiiicatc ncco^ry to, 711 
leasing powers, canal coinpanicb, of, 785, 786 * ^ , 

legal pioceedings, clearing committee, by, parties t#, 716 y 

lessees, canal company, from, powers anil liabilitic’s of, 786 y 

level Ciossirig, common law duty of railway company as to, 662, 663 
company’s duty as to conduct of tialhc over, 026 
construction of roadway over, 661 
duty of persons employed at, 691 
c'locfion. of gates whore road crossed by, 060 
over highway other than a public cairiagc road, provisions as lo, 
662 


maui roads near stations or shunting oiioratinns, provisions 
as to, G‘J6 

provision as to, when an accommodation work, 6"J5 
for safety at, <591 
of lodges for gatckecjicrs at, 660 
whore over ways other than mam ways, 694, 695 
substitution of bridge for, on application of company, 661, 6f52 

power of Board of Ti.ide as to, 661 

licence, refreshment room-^, for, 698 

lostaurant cais, for, n.ituiii of, (598 
licensees use of company's jueni'sc'? bv, u/k'm plying for hire, 721 
light railwav.’, iiinctious with, how made, 685 
lights, dut 3 ' to c.vhibit on construction of works, 673 
IiiDilatioji of time, for rcquiiing accommodation woiks, (572 

proceedings against railway’- company foi, 7t1 
line, construction of, over main rriads and imblic bighwaj's, 650, 657 
Lloyd's bond, as security for money advanced to railway company, rights 
under, 632 

local ti.illic, meaning with reference to working agreement, 701 
London Building Act, not applicable to railways, 681 

protection of canals m, procedure as to, 7S2, 783 
magistr.ites, ouster of iiirisdiclion on charge of trcs])ass, 723 
mails, carnage of, duty of railway eompanv as to, 700 
main road, con&tiuctioii of lino crossing, 655, 656 

crossings over, when near stations or shunting operations, 696 
nature of, 665 

safety at level crossing over, provision for, (591 
manager, discharge of, 67(5 

peison generally appointed on application of judgment crcflilur, 766 
right of judgment creditor to appoml, of a railway undertaking, 705, 


maps, deposit on making application to Biurd of Trade, 624 
materials, working of lands for purpose oi, 677 
meetings, ordinary general, when to bo he'd, 614 
milestones, absence of, effect on company '■ right to toll^ 687 
obligation, to provide, 687 ’ 

military forces, c.arriage by railway company, 699 

miae,s and minerals, limit of distance of workings from railwav where comben- 

sation paid, 686 

limited Interest of railway company in, 685’ 

no right of supj'ort from, unless purchased, 683 , 

• right of company where improperly worked;?686 cw 

to work outside prescribed limiL 686 ’ 

misdemeanours, offences against railways amounting to, 737 
mortgage, power of railway company to borrow on, 632 • , 

movable bridims, duty of railway company as b’, 696, 697 
naval forces, carriage by railway company, 699 
navigable rn I’rSi consent necessary to constmetiov of works on, 673 

• waters, provisions where bridire conetructed oveir, 669 

navigation, canal, of, liability on interfering inlh, 784 
noise, as to railway company’s liability for, 725 

notice of accidents arising in connection with authorised works, 749, 750 ' 
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milicc of iiccjdents, wlicn to be givcp to Board of Trade, 747, 748 
<It'siro to lun ciigiiie on connpauy’s line, 6£>0 
intention to incrcafic rates and chargcii, 716 

occupy land for purpose of spoil banks, cuttings or 
materials, 676 

-r and occupy private roads, 674, 07» 

' mc‘,*ting as to abandonment of railway, of, 772 
, objection to ocnup.ition, of, by owners and occupiers, C70 
use of jnivatc roads by company, 676 
power to dispense wiih, on opening of additional woiks, 713 
required on opening of a railway, 742 

pjojjobal to cntci into working agrecmcnl, 706 
Bclieinc of nnangeuicnt of, publication of, 771 
wairant of .ibandonnient. of, publication of, 774 
niiisiinco, lailway coinpan 3 '’s liability £oi, 724 

obiectiori, temporary occnpaliori of land by company, to, 676, 076 
obstruction, lawful cxeicisc of lailway company’s powers, 681) 
niU'it be wilful 1o be aii ollem-e, 721 

olIiecTs o'* jailw.iv compariv, oi, offence and penally, 734 
olTcnces, publication of penalties and, 088 
rolfiLing to canals, 733, 731 

railwiiyb, 732—737 

scivants of t.iilway <■< nipany, by. 733, 734 
“ off-ijCL plates and swilehes," as U> mt.in.og of in LSI") ().S2 
opening, nilway, of, lialnlili- of coiniiaiiy fo. disobedience lo oiden relating to, 

713 

notieos lequired on, 712 
'penalty where without nol.icc, 743 
power to postpone the, 743 
irslramed by injunction, 743 
oidinary general inecLing, when to be held, 014 

stock, railway company, of, din^ioii of, 030 

restrictions as to issue of picfcrrcd or 
dcfericd, 630 

passenger fares, duty on, C39 

assessment of, 039 

railway, jnoliibitioii of alteration of gauge of, 680, 687 
when lailway not a, 632 
Haul, bialvca on, iegiilatioiis as Ui, 002, 693 
passengers, c.'irii.agc by railway company, 631, 63.6 
pcijulties, publicaljon of oiTonccs and, 688 

recovciy from railway company on failure to keep aceoiiiils, 011 
penal tv, application on award by justices, 730 

award of damages m addition to, 735, 736 
condition picccdeut to recovery of, 736 

disobedience to rcgiiLitiuns relating to rnovab^lc bi dgos, (>97 
failure to execute statutory repairs, 689 
restore a road, 605, 60G 
issuing security without declaration. 031 
liability of railway scrvmit to, 731 

non-compliaiicc with order as to employment of servants, 732 
nou-obsaivancc of rules for prevention of accidents, 752 
non-provisioii oi gatekeeper's lodge at level crossing, 600 
substituted road by railway company, 664 
obstjtiction of excicise of railway company's powers, on, 089 
officers of lailway company, on, 731 
offence rcliiling to canals, 794 
opening railway without notice, 742 
' power of Railway and Canal Commission to order, 761, 702 
procedure for recovery under bye-laws or statutes, 735 

the Railways Clauses Consolidation 
■ Act, 1845...734, 736 

various Acts, 736 

Tccovcry of, against the public, 736 

under Hallway and Canal TrafiSc Act, 1888...73^ 
trespass on railway, for, 720, 721 
unlawful u.se of engine on company's line, 691 
personal injury, liability of railway company for, 730, 731 
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])otty fiessioiie, junMliution of, (Us to deviation. O.M 
piyp^, power to alier tlie jiosition of giis oi wiiU'i, f>71> 

plana and sections, deposit of altered, on proiuolion of Dill in Parliament, 649 j 

on making- application to Board .of Trade. 521 # 
.pioniotion of Bill for constniCTion of railway, 
018 - • 
orrois and omissions in dcpo-'itoi^ procedure on, 

• incorporation in special Act, Olff, 049 , '"*• 

inspection of deposited, C49, 050 *" * 

plying for hire, nso of company’s picmisi-s by liconsecs, 721 
points, adoption of system by order of Bo.aid of Trade, 090 
returns to be made by company .is to, 093 
police, .appointment and powers of c.aiial, 793 

of special const.ibles ior piutcction of r.uhvay, 737 
carriage by railway company, 099 
" police aiiLhoiity,” meaning oi, 699 
]U)nling agieenieiiUs, legality and effect of, 733, 713 
pnsset.'.joii, railway, of, power of Oovcrninont to take, 699, 700 
powfis cannot be dedegated 029 “ 

making, iiiairifaji ing, icoloring or eonipleling railway, as lo, const!ac¬ 
tion of, 020, 027 ^ 

asually conferred in siicci.tl ,ind iiicoipoialcd AcL.s, 026 
piecantioiis, ilnty of eonip.iiiy lo t.ike ])rcipev .illd leasoiialile, 72 t 
jnelerrcd oiriiuaiy stock, i.iilw.iy coinjiaiiy, of, lestnctions on jssiie, 0.30 
jneinisui regulations as to use of, jiowi-r of eonipau^, 729 
private orani'h i.'iilu.iys, f.-ieililics ioi iiinelion oi, (i8.‘{ 

ro.'ida, notice of objection lo ii-e by coiiipriiiy, 071 

use by railw.iv company during coiisti uetioii, 071, 07.‘i 
siding, hpecific jicjfoimanee ol .•igieemeiit to eniisliiict, giarited, 

083 

sidings, facilities for junction of, 083 

piI'hibition, not applicable to piocccdings ot Tl.iilway and Canal Cun.mission, 

701 


pionmlers, applieatioii to Board of I'lade tiy, 021 
incorfioi Jtion as a company, 025, 020 
piciper outgoing-, in winking o± railway, natiiie of, 707 
pullin’ e.iiii.ige lo.ul, s.itety at level eio-smg ol, provisions ixs to, O') i 

eirii’igiuicv, jKuvcr Lo t.iko posecssioiL of railway in c.i.se ot, 099, 700 
beiviuo, obligation of railway eoinpany m rcsjiecL cl, 099, 700 
street, as a. public higbw.ay,” 057 
jnireliase, lands, yf, power ol iiwiieis to conijiel llie, 077, 078 
(pi.tJler sessious, ajijieal to, fioin order of juslioet., 730 

light of appe.il to, on order for lustoi.itiou of silisliaiiic<j| 
loJling stock, 047 

llailway .ind Canal Commi-sion, .’nipi-al fioni orders of, 769 

appeai.ance before, 760 

applicailoii or complaint to, proeidiire, 7.17 
ajiproval of woiktng agri'cmont by, 705 
as a eoiiit of rcenvd, 753 
.•xw.ird of, otfeet of, 761, 7.15 
comiilaiut against railway company to, 75." 
coiidil loiial precedent fo application for 
tbioiigh r.'itc to, 747 

decisions of, how fai binding, 7i)3 • 

doeiiiiients signed by Coinnii.-Moners a.s evi¬ 
dence, 753 • 

duty on receipt of compbiint, 757, 758 « 

enforcement of order of, os a ml: of sMit, 
762 . • 

orders of,* fdl, 702 • 

general judicial powers of, 
joint ajiplicatmn to, how m.ade, 767 
juiisdictiuii of, 753—760 

over^anal company’s tolls, rates 
and charges, 790, 791 
power as to charges of canal company, 790 
costs, 780 

to dlicet inquiries, 76S 
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Ru/Iway and Oaual Commission, power to grant an interim injunction)-' 758, 

769 

make rales as to tho practice of 
its courtf 756, 757 
modify working agreements, 706, 
706 

state special case, 763 

procedure before and on hearing of applica¬ 
tion, 768, 759 

Tifcrciice to, as to canal, 791 

hours of employment of 
servants, 732 
by Board of Trade, 710 
in lieu of arbitration, 718, 719 
references to, 754 
relief gunlcd by, 765 

review or rescission of final order of, 769, 700 
Mttiiigs of the court, 753 
when appeal lies fioni, 702 
who may apply to, 755, 760 
Clearing IToii'-'e, see Cleaiing I'oumo. 
railway company, acquisition by the Ciowii, 023, 624 
Acts applicable to, 023 
up]iliciiLioii of fiiiKis ol, 027. 028 

Ihe Clauses Ac s, to, (532 

C'oiniianies Clauses Cont.olida1 ion Aet 
to, (523 

nTraiigcments with creditors bjq 7C8 
cannot dclcg.atc its powers, 029 
Capital of, provisions relating to, G30, 631 
caijiiige of patseiigcis and goods by, 031, (5.35 
Complaint to Bailway and Canal Coiiiiiii-.sioii ag.ainst, 755 
construction of ivorks iillei coiripictioti of railw’ay by, 031) 
duty of seci'ctaiy as to register of chaiges, (i;}2 
foimatioii of, 022, 023 
incidental aequisition of land by, 630 
jiicorpoi ation of, G25. 620 
issue of shares in, (i20 
liability as common cairiei, 719 

for disobedience to postponement oidei, 713 
to penalty on issning sccuiily without indorsed 
declaration, 631 

when owning or m.magmg a canal, 783, 781 
priority of ecenrily for boiiowed money issued by, 633, 
631 

prohibition against application of funds of, to canal com¬ 
pany, 780 - ^ 

protection of rolling stock and property fiom execution, 
761, 766 

right to "exclude trespasser, 721 

statutory powers not subject to delegation, 703, 701 
“ railway,companies,” iiicaning, of, in relation to arbiliation, 716 
railway, completion,of. how secured, 027 

cunstiiiction of power to make, maintain or restore a, G26, 627 
• jiroTisions rcla.ting to the, 617, 618 

'meaning with r( ferenco to construction, C80 
possession of, power of Government a.s to, 699, 700 
I premises, regulations as to nse of, 729 
public user of, rights, 720 

xegufatioiis as to Uhe of, powers of company, 729 
Betvants, rcgulatnm of hours of employment of, 731, 7.32 
right of owner of M'vered land to cross, pending making of communica¬ 
tions, 669 

trespass on, pci^alty for, 720, 721 
user by private wagons, 720 
when not a “ passenger railway," 082 
Bailv\ays Clauses Act, 1863, division of| 623 
ra(^ and charges, now fixed, 635 
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rates and charges, inspection of book« and document^ containing schedule of, 
745 

intention to increase, notice of, 746 
' returns of, by riv^way company 744 V 

subniissjon of schedule of, to Board of Trade, 7'^lf ^ 

liability of railway company in respect of, 638 "j- 

receiver, application of moneys m hands of, 766. 767^ ^ 

discharge of, 767 -« ' j 

right of judgment creditor to appointment of, 765, 766 ^ 

refreshnient rooms, exemption as to closing hours rcatrietions. 698 
licence required for 698 

register, charges given as security by railway company, of, 632 
registrar of companies, accounts to be rendeicd io, by railway company, 643 
regiBljatioD, carnages, of, 691 

ri-nt, lands (einporaniy octinpied, of, right of owner as to, 678 
repairs, liability of canal comiiany as to, 783 

railway comp.aiiy as to statutoiy, 089 
roads damaged by works of company, to, provision for, 688 
, report, l’ailiame"i to, of proceedings relating to railway servants, 732 
restaurant oais, l-et noe loquircd in respect of, 698 

icturns, alteration ol accounts and, of railway company by Boaid of Trade, 
644 

as to brakes on eai nages and wagiins, 693 
servants and hours of employment, 731 
signals and points, 693 

duty of railway company to inako. as to signals and points, 693 
©xcmption of i ail way company in res|iect of, 746 
sigrialure and dating of accounts and, 643 
right of vvay, owner of so.vered land over conijnuiiication. 669 
road, completion of substituted, where old load not restored, 665, 666 
diversion by railway company, powers, 663 
giadient of, when earned over or undoi bridges, 659 
inbtuference by railway conipanv with, as .in indictable nuisance, 666 
penalty m lospert of non-provision of suhsiitutcd. 664 
rcjiair of dauiage t;<>, liabiJitv, 688 

restoration where interfered with by railway company, 665, 666 
substitution wheic road lendcrnd u->eless, G63, Col 
rolling stock, a.s Lo the meaning of, 047 

duty of I'aiTway comp.any as to, 692 
protection from distre.ss, 047 

execution, 761 

restoration wheie distrajned upon, 647 
tenant’s interest in, liability to distress, 647 
rules, as to schemes of arrangement Ijctween railway compain and creditors, 
powers .as to, 771 

prevention of accidents, for. natme and matters affected by, 760, 761 

notice'^if and objection to. 7.51 
jieiinlty for non-observance, 762 
piovision for breach of contract consequent 
on, 702, 75H 
of expenses of, 762 
sjioeiflc order in Jieu of, 761, 762 
variation or rescission of, 762 , 

running powers, agreements between lailway comp.anies as to, 701, 702 
company having, must observe tratlic regulations, 702 
effect of amalgamation or agreement for, 702 
iirevocability of agreement as to, 702 
• J'lglits of the public not affected by, 702 
sale, land acquired by abauiioned company, 776 , , * 

scheme of arraiigcincnt, between railway company a*id creditors, filing and 

assent required to, 768, 769 
confirmation and enrolment of, 770, 771 ^ 

notification in the Gazette, 771 

(Scotland,Idling scheme of arrangement as to EngUsls company with ita railway 
ill, 771 ‘ 

scroanp, extent of company's liability to provide, 726 

provision on highway where danger apprehendeS, 687 > 

sea-shore, consent necessary to constrnction of works on or over the, 673^ 
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sections, see plaxis 

securities, applicutjou on winding- up of railway company, 778 
security given a^i to accounts before carrying passengers, 640 

Lj lyd’s Ixjiid a'<, for money advanced to railway compaiiv, 632 
money boirowed by railway company, pnoiiLy of, 633, 631 
'' ■“ payment of coiripens.atioii for temporaiy occupation of land, 677 
rUklway company for money advanced, by, nature, of, 631 
servants, Ijnhdity of railw.iy company for injury to, 730, 731 
railway company’s, ijlfenci-.s by, 733, 731 
regulation as to lumrs of employmenti of, 731, 732 
<jf conduet of, 731 

service, documents, of, on railway comjiany, 741 

severed lauds, obligation of railway ciunpaiiy in rospeit of, 608 

provision for gates, sLiJes and fencing on comniunicahona 
bolwet'n, 670 

Tight of way of owner o-ver cnniiiiunicution Ix'twccu, 660 
shareholders, consent iieco'^sary to working agri;cineiit, 706 

power of railway company to issue circulars to, 630 
procedure where consent of, necessary to abandonment of rail- ■ 
way, 772, 773 

shareholders’ address hook, preparation aiid production of, 616, 617 
shares, when may be iesiie.d, li3() 

shunting opeiations, level fuo.S'iings iie,n, provisions as to, 6D6 
sidings, constructiort of, righla as to, 681 
place for construction of, 682 
private, facilities for junction of, 683 
Signals, adoption of system by order of fioard of Trade, 603 
erection at junctions, 681, 685 
returns to bo made os to, 693 
smoke, as to railway company's liability for, 725 
smoking compartments, provision of, 692 

sparks, liability of company whi'ro inll.iramable material fired by, 727 
railway company's liability in lespect of, extent of, 726 
special Act, certificate operating as, 626 
contractual effect of, 627 
meaning of, 739 

when, necessary to w'lnding up of railway company, 779 
case, power of Ilnilway and (^anal Commission to state, 763 
constables, appointment for piotection of railway, 737 

canal company, of, liability foi offences against, 793, 704 
liability of canal company in respect of, 793 
damage, liability of railway company to action for, on interfering svith 
roads, 665 

specific perfornianco, grant as to construction of private siding, o83 
speed, trains over level crossings, of, power of Board of Trade a.- to, 696 
spoil banks, provisions a.s tx>, 675—078 • 

stations, additional, acquisition of land for, 080 
construction of, powers, 679, 680 

crossings over mam -roads near, provisions as to, 696 
erection of, of particular kind or at a particular place, 680 
meaning, of, 680 

statutory powers, inannci of exercise of, 724 

stay of proceedings, on filing of scheme between railway companies and 
creditors, 768, 769 

steam vessels, regulation of traffic on, Viy railway bye-laws, 730 

boals, through traffic m connection witli, application of the law as to, 636 
r use by railway company, powers, 635, 636 

Si,xics, pi.3vii>ioa of, at cros-,ings, 662 

^ ^ communications between severed lands, 670 
stock, power to create to iinict expenses of compliance with aixiident rules, 762 
subscriptio.*'.;^ landowner to capital of railway company, of, powers, 631 
subsoil, 'ight and liabilities of railway companies in respect of, 685, 686 
sulistitutcd road, powers arid liability of railway company os to, 663, 636 
support, none from mlnee* and minerals unless purchased, 686 
Tight from Don-miueral soil, 686 

m Tc^ect of mines and minerals, extent of, 686 
M of coflal company as to, 781 

caxeS, liability of railway company in respect of, 638 
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tempoiaxy annoyance, when company may be liable for, 725 
use of land, procedure as to, 674—678 , 

tenant’s interest in rolling Htoclc,«IiabihtT to distress, C’7*' * 

through rates, older afrucling can.m company as to, 790 ^ 

traffic, .ipplication of the law as to carnage in case of, OTl'’ 
power of canal ronipaiiy to make agreeineht as !<♦, 7viO 
tidal river, deviation from plan where coiistiiietv>n skirting, e- i^cnt re¬ 
quired, 674 

waters, abatement or rc , oval of work near, 674 

consent necessary to constiaction of works on oi over, 673 
provihion where bridge < on-,! t noted over, 659 
time, of arnaig.iuiatioii, nit'aning ol, 707 
toll, un-.ining of, 635 

tolls, alwcnco of milestones as alTecInig conqiany's right to take, 687 
amalgamation as altccting, 706 \ 
ccrtdic.itc o£ Hoard of Trade vaiymg, 7-17 
natmo of, eliaigeablo by canal company, 7W9 

jiarties not afli'Cted by working agrciancnis atli'Ctiug, 701 ■ 

])ow<'!i of canal company to lease duties and. 785, 786 
publication a-, eoriditioii precedent to light to charge, 688 
o£ lisl of, 688 

ii'turns of, bv railway eomp.inv, 714 
right ot canal coni]).my (o lake, 788 
towing path, eanal conip.iny's light of user of, 781 
town, ineainiig of, where relating to devntion liv lonipany, 6.50 
traders, dispute's between i.iiKvay companies and, 7 16 
traffic expenditure, duty of laihvay company to iiiaki' retain of, 6J4 

regulations, must be obseiied by eoinpany having running powers, 702 
tri'es, lemoval of daiigeious, fioni piecincts ot line, 698 
tiespass, oii-:ter of piiisdielion of |ns(ices to trv chaige of, 722 
owiiiTb of engines and earnages m.iy bo li.ible for, 692 
railway, on, penalty lor, 720, 721 
brl a]).irisers, right of railway coiripaiiy to e'lctiide, 721 
tuiinoi, power ol lailwav companv to make, 086 

suit.ICC of land over, rights in icspect ol, (>86 
turnpike road, sec ni.iin roail. 

ultra VII os, acta oC railway company which are, 627—630 
Ivorrowjuig by lailway eoriqiany, whim, 031 
umpire, appointment by lloaid of 'I’lade, 739 

III arbitral lori matter, 717 
iiiatlors rcfeiicd to .an. 718 
now, appointment of, 717 
powerh. oi, 717 

undue prcfeienec, jiii isdictioii ol Railway aud Canal Commission as to 756, 766 

unpaid capital, ellcct of appointment ol leceiver on. 767 

unreasonable ehaiges, complaint to IJotiid of Trade as to, 747 

uib.ui are.a, when pa.sseng»'r duly cbaigi^ildc where stati <ns in. 639 

vortical devnilion, lasliictions as to, 051 

Tibratioii, as to railway eoinp.auy's liability for, *215 

w.igons, haulage of trader’s jinvate, 720 

warning lighijs, duty to i \hibit on const me I ion of works,.673 

wuxraiii. oi abandoimii'til, i aneellat.iou of bonds and return of deiiosits on issue 
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